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the mission of the Standing 
Committee on the delivery of legal 
Services is to maximize access 
to legal services and justice for 
moderate-income people, those who 
do not qualify for legal aid or pro 
bono assistance, yet who do not have 
the discretionary income to afford 
traditional legal services. this mission 
is pursued through four goals:

•	 to research and identify the scope, 
dynamics and impact of the unmet 
legal needs of moderate-income 
people;

•	 to reach out to the legal community 
and encourage the ABA, other 
bar associations and stakeholders 
to actively respond to the unmet 
legal needs of those of moderate 
incomes;

•	 to identify, evaluate and advance 
innovative and exemplary models 
and develop mechanisms designed 
to meet the legal needs of 
moderate-income persons within the 
marketplace of legal commerce; and

•	 to identify policies, rules and laws 
that have an impact on access to 
legal services for those of moderate 
income; advance those that create 
improved access to meet legal 
needs; and identify, debate and 
challenge those that create barriers.

We all want to make things better. We 
want to improve our law practices. We 
want to improve the legal profession. We 
want to improve our communities. 
reinventing the Practice of Law explores 
ways in which lawyers can change their 
practices to make things better—for 
themselves, their clients and their 
neighborhoods. the book encourages 
lawyers to step out of the mold and 
consider how they can create better 
practices when providing personal legal 
services. Chapters explain the benefits of 
embracing unbundled services, online 
technology, fee-shifting practices, and 
peace-making strategies. the book 
illustrates creative client outreach. it 
shows how to structure a practice focused 
on the practitioner’s passions. 

Beyond the micro changes that individual 
practitioners can embrace, reinventing the 
Practice of Law also details the benefits 
that result from changes at the community 
level. it examines the success of a project 
that creates a community-based network 
of lawyers. the book explores lawyer 
incubators, which, like business 
incubators, provide the tools and 
resources to support recently-admitted 
lawyers who are dedicated to practices 
advancing social justice. it then concludes 
with an analysis of non-profit co-pay law 
firms scattered around the country.  

reinventing the Practice of Law is not a 
blueprint, although it has those elements 
and encourages replication of the tested 
models that are set out here. But, at its 
core, the book is intended to be a catalyst 
for creative thought. What’s the next 
chapter as we work to make things better?

Change is hard. Reinventing the Practice of Law presents a smorgasbord of ideas 
about alternatives to better serve those who have no access to legal services. But 
every lawyer in every practice setting will benefit from this exploration of new ideas. 
experimentation and reinvention may not have been a large part of our profession’s 
traditions, but it must be a part of our future.

James Calloway, Blogger, Jim Calloway’s Law Practice Tips Blog

in this age of the rapidly changing legal profession, Reinventing the Practice of Law 
provides a useful compendium of essays by nationally known lawyers describing 
how they have begun to make our legal system more accessible to moderate income 
clients. in topics ranging from unbundling to the lawyer as peacemaker, to making 
lawyers more accessible to clients, to online legal services, to law practices focused 
on attorney fee-shifting statutes, to attorney incubator projects, to legal “launch 
pads,” to co-pay clinics, this volume is chock full of practical advice for lawyers 
seeking to chart a new course in the practice of law.

Hon. Daniel M. Taubman, co-chair of the  
Colorado Bar Association’s Modest Means Task Force

Reinventing the Practice of Law brings together in one volume in-depth descriptions 
of innovations in law practice that are increasing access to affordable, high quality 
personal legal services. drawing on years of experience, the authors of each chapter 
address the practical, ethical, and business dimensions of new ways of providing 
legal advice and assistance. the book is essential reading for solo and small firm 
lawyers, leaders of state access to justice efforts and legal profession and clinical law 
teachers concerned with preparing tomorrow’s lawyers for sustainable and satisfying 
careers that help people deal with the legal problems of everyday life. Reinventing the 
Practice of Law will be a core resource in my courses on the legal needs of moderate 
income households and delivery of legal services.

Jeanne Charn, director, Bellow-Sacks Access to  
Civil Legal Services Project, Harvard Law School
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We know in the 21st century that a concept has been institutionalized 
when it shows up on Wikipedia. Such is the case with “unbundled 
legal services,” which is defined there as “a method of representation 
in the United States in which an attorney and client agree to limit 
the scope of the attorney’s involvement in a lawsuit or other legal 
action, leaving responsibility for those other aspects of the case to 
the client.” That definition makes “unbundling,” or limited scope 
representation, sound fairly simple. But not much in law is simple, 
and, as this chapter from a renowned advocate of this type of 
practice demonstrates, lawyers who consider offering limited scope 
representation as part of their practices need to think through an array 
of issues.

In the traditional practice of law, a client consults with a lawyer about 
a legal problem. The lawyer is retained to handle all aspects of the legal 
problem from start to finish. Services may involve drafting documents, 
conducting discovery, appearing in court, negotiating a settlement, or any 
other task required to resolve the issue. When the work is complete, the 
lawyer ties it up in a nice package and gives it back to the client, and the 
relationship ends.

In the past two decades, a new model has been developing and gaining 
traction in which the lawyer and client partner to complete the legal matter. 
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That model is limited scope representation, sometimes called “unbundling.”1 
I use the term “limited scope representation” because it underscores two of 
the most important aspects of the practice: it is carried out under an attor‑
ney‑client relationship, with all the attendant ethical responsibilities, and 
the limitation is in the scope of the services provided by the lawyer, not in 
liability. Limited scope representation is defined as a relationship between 
an attorney and a client in which the attorney performs some, but not all, 
of the tasks contained in the traditional full‑service model. The lawyer may 
represent the client on the complex issues and coach the client on the sim‑
pler aspects of the matter (the most common pattern).2

Limited scope representation is not for every lawyer, client, legal issue, 
or court. However, it is well suited to many kinds of practice and, where 
it is appropriate, has been demonstrated to be safe, effective, ethical, and, 
for private practitioners, profitable, while resulting in higher levels of client 
satisfaction than traditional full‑service litigation models. In this chapter, I 
discuss where it works and where it shouldn’t be attempted, and the ethi‑
cal, liability, and practical aspects that lawyers should be aware of before 
deciding to incorporate limited scope representation into their practices.

Why Now

Limited scope representation is essentially a middle‑class phenomenon. 
Corporations and wealthy individuals can afford to pay for full‑service 
representation. Middle‑class litigants often find full service beyond their 
financial reach. Lawyers, especially those who are in solo practices or 
small‑firms, increasingly find themselves struggling with the increased cost 

1.  Other terms, which have been used in various jurisdictions, are “discrete task repre‑
sentation” (which is not accurate if the limitation is by issue rather than task) or “limited 
legal assistance.”

2.  The most comprehensive compilation of resources on limited scope representation 
is the ABA Delivery Committee’s Pro Se/Unbundling Resource Center, Resources: Standing 
Committee on the Delivery of Legal Services, Am.  BAR Ass’n, http:// www .americanbar .org /
groups /delivery _legal _services /resources .html (last visited June 1, 2013). The Committee has 
issued a fact sheet. Unbundling Fact Sheet. Am.  BAR Ass’n, http:// www .americanbar .org /
content /dam /aba /migrated /legalservices /delivery /downloads /20110331 _unbundling _fact _sheet 
.authcheckdam .pdf (last visited June 18, 2013).
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of sustaining a law practice. They often cannot afford to offer full‑service 
representation at a fee that fits a middle‑class budget. We have seen limited 
scope representation grow steadily over the past decade. In recent years, 
with more and more of the middle class struggling, the demand for limited 
scope representation has increased exponentially. If a middle‑class individual 
is to have meaningful access to the court, there is often no other model to 
turn to. They do not qualify for legal aid (if services are even available to 
them), yet they have legal problems and issues too complicated for them to 
handle without assistance and too important for them to walk away from.

What It Is Not

There is considerable misunderstanding about what it means to provide 
limited scope representation. It does not mean lawyers limit their liability. 
Lawyers will always be responsible for the quality of their work, whether 
in the context of full service or limited scope representation. The standard 
of care for a task performed by limited scope representation is the same as 
the standard of care for that same task in the context of full‑service repre‑
sentation. This is most definitely not second‑rate service.

Limited scope representation is provided under an attorney‑client rela‑
tionship in which individualized advice is tailored to the client’s specific 
situation. This distinguishes it from self‑help centers, where general infor‑
mation is offered to litigants, but there is no expectation that the center 
will offer any more than legal information or document assistance. In fact, 
it is quite common for a litigant to consult a court‑based self‑help center, 
get some degree of information, realize they need more personalized and 
in‑depth assistance than was available there, and then turn to a lawyer for 
limited scope representation.

Limited scope representation is not about taking a large volume of cases 
and then turning them over to paralegals to work. Since lawyers have a duty 
to supervise their paralegals, there is no economy of scale in structuring a 
practice this way. Limited scope representation is a one‑on‑one relationship 
between an attorney and a client.

Limited scope representation is not the result of a lawyer setting a retainer 
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for full representation, using the time covered by the retainer, going back 
to the client for further payment, and then withdrawing when the client is 
unable to afford additional services. The terms of limited scope represen‑
tation are decided at the outset of representation and memorialized in an 
agreement between the lawyer and the client.

What It Is

Limited scope representation is the fully competent practice of law. When 
done correctly, it has been demonstrated to be safe, cost‑effective to the cli‑
ent, profitable for the attorney, transparent to the courts, and ethical. There 
is no evidence of increased risk in limited scope representation when it is 
done competently. There is further discussion later in this chapter about risk 
management, but the fears of some lawyers of increased claims in limited 
scope have not been borne out in practice.

Limited scope representation has also been demonstrated to pose an effec‑
tive alternative to the unauthorized practice of law, including unlicensed 
predators. Since limited scope representation creates an attorney‑client rela‑
tionship with tailored, competent service, it makes quality legal assistance 
available to those who, if only offered the option of full service or nothing, 
would be forced to turn to sources of legal help that may be of inferior 
quality, if not downright predatory. Said differently, limited scope repre‑
sentation brings individuals with legal problems back to qualified lawyers 
and reduces the likelihood that they will suffer at the hands of unauthor‑
ized practitioners.

Where It Works Best

The highest demand for limited scope has been in the field of family law, 
where many jurisdictions report that as many as 70 percent of litigants are 
self‑representing. Many family law courts are designed to be user‑friendly, 
making it easier to navigate through them. Family law litigants will still 
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need assistance with drafting and procedures, but many can successfully 
access the courts with limited assistance from a lawyer.

In addition to family law, limited scope has proven to be particularly 
suitable to other areas of civil practice, including administrative law, con‑
sumer law, insurance coverage issues, special needs advocacy, small claims 
assistance, and small civil claims and litigation where the amount in ques‑
tion, though important to the litigant, does not justify the cost of full‑service 
representation. For example, when an insurer cancels disability benefits, the 
recipient is unlikely to be able to afford a full‑service attorney to obtain 
reinstatement. However, the benefits are so critically important to recipi‑
ents that they may well retain a lawyer for limited scope representation to 
assist them in pursuing reinstatement by drafting demand letters, advising 
on procedures, and the like. These services are immensely important to liti‑
gants at a time of extreme need.

When It Is Not Recommended

The ethics rules, which we get into in more detail later in this chapter, are 
mostly common sense in nature. Highly technical issues should not be del‑
egated to clients, no matter how good the coaching might be. Securities and 
Exchange Commission issues, pension rights, tax matters, complex litigation, 
and similar issues do not lend themselves to limited scope representation 
of individuals. It does not help the client when a lawyer drafts a brilliant 
brief on a complex issue if the client goes into court and cannot explain it 
to the judge or defend it against the opposing party or attorney. However, 
the reverse works quite well: the lawyer coaches the client on the simpler 
issues or tasks presented by the case and represents him or her on a limited 
scope basis for the complicated parts that truly do need the attention of a 
qualified professional.

Potential clients with mental health issues, language barriers, or other 
similar challenges are generally not good candidates for limited scope rep‑
resentation. Similarly, potential clients with unrealistic expectations or who 
are incapable of understanding and following directions should not be 
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represented on a limited scope basis. These individuals should be weeded 
out in the initial intake process.3

Limited scope representation is not for every lawyer. Lawyers have to be 
disciplined enough to draw a bright line around the limitation in the scope 
of their involvement, preferably in writing, as well as be disciplined enough 
to avoid stepping outside the box without a new written agreement memo‑
rializing the new limitation. The primary reason lawyers get into trouble 
in limited scope representation is that they step outside the scope of the 
original agreement without documenting the change. Scope changes for a 
variety of reasons, and the change is almost always an expansion, and not 
a contraction, of the services required. Most commonly, a client will believe 
he or she needs only limited service. After being coached, the client finds 
self‑representation is more difficult than expected or a new issue arises and 
as a result returns to the lawyer for additional services. Any lawyer who 
is not disciplined enough to redraw the agreement is not a good candidate 
for limited scope. The Risk Management Materials, available on the web‑
site of the Standing Committee on the Delivery of Legal Services,4 provide 
easy forms designed to memorialize changes in scope in a clear, intelligible, 
and cost‑effective manner.

Rules of Court

Rule 1.2(c) of the American Bar Association Model Rules of Professional 
Conduct states, “A lawyer may limit the scope of the representation if 
the limitation is reasonable under the circumstances and the client gives 
informed consent.”

These two conditions—being reasonable under the circumstances and 

3.  There is a very thorough discussion of client and case selection in the Best Practices, 
which are part of the Risk Management Materials. Family Law Limited Scope Representation: 
Risk Management Materials, Cal. Comm’n on Access to Justice (Jan. 12, 2004), http:// calbar 
.ca .gov /LinkClick .aspx ?fileticket=7y2tLxR37Sc= &tabid=2326 (family law); Providing Mate-
rials for Providers of Legal Self-Help Services, Equal Access Project, http:// www .courts .ca 
.gov /partners /equalaccess .htm (last visited June 18, 2013) (civil law).

4.  Events and Training: Standing Committee on the Delivery of Legal Services, Am. Bar 
Ass’n, http:// www .americanbar .org /groups /delivery _legal _services /events _training .html (last 
visited June 18, 2013).
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obtaining the client’s informed consent—are simple to articulate but often 
not easy to implement.

Over 40 states and territories have adopted some form of this rule. Some 
states have added requirements that the limitation in scope be in writing.5 
In most settings, it is a good practice to define the scope of representation 
in writing, signed by the client. Since misunderstandings between the law‑
yer and the client about the scope of representation may well be resolved 
in favor of the client, cautious lawyers should make a practice of obtaining 
written consent to the limitation.

Before attempting limited scope representation, lawyers should research 
the status of the rules in their jurisdiction.6 It is always a good idea to go 
back to the source rules to be sure.

Some states have adopted what are called “enhanced” limited scope rules. 
These generally not only include a writing requirement but also often address 
Federal Rule of Civil Procedure 11 issues. They also may adopt changes 
to their Code of Civil Procedure to recognize the practical implications of 
limited scope representation.7

One issue that requires particular care is to determine your jurisdiction’s 
position on document assistance, often referred to as “ghostwriting.” The 
national debate has moved beyond whether limited scope is ethical or per‑
missible. The two issues currently being debated in the states are whether 
a lawyer must disclose his or her assistance when preparing documents in 
the four corners of the document and the procedural method in which the 
lawyer documents the end of limited scope representation for the court, the 
client, and the opposing party or attorney.

The debate on disclosure of document assistance has resulted in three 
types of rules. In California, and the states that follow it, the rules provide 
that an attorney who provides only document assistance is not required 

5.  See An Analysis of Rules that Enable Lawyers to Serve Pro Se Litigants, Am. Bar Ass’n, 
http:// www .americanbar .org /content /dam /aba /migrated /legalservices /delivery /downloads /prose 
_white _paper .authcheckdam .pdf  (last visited July 1, 2013).

6.  The most comprehensive summary of the current limited scope rules in the states is 
contained in the following spreadsheet: Standing Committee on the Delivery of Legal Services: 
Pro Se Unbundling Resource Center, Court Rules, Am. Bar Ass’n, http:// www .americanbar 
.org /groups /delivery _legal _services /resources /pro _se _unbundling _resource _center /court _rules 
.html (last visited June 18, 2013).

7.  An Analysis of Rules that Enable Lawyers to Serve Pro Se Litigants, supra note 6, app. B.
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to disclose that assistance in the document. The opposite rule, adopted in 
Colorado and the states that follow it, requires disclosure of full contact 
information, even if the lawyer only assists with drafting and is involved in 
no other aspects of the proceeding.8 The middle ground, adopted in New 
Hampshire and the states that follow it, provides that the document must 
contain a statement that it was prepared with the assistance of an attor‑
ney licensed by the state without identifying the drafter. Before offering 
document assistance, which is by far the most common form of limited 
scope representation, practitioners should verify the disclosure rule in their 
jurisdiction.

The second area of current debate is the manner of indicating withdrawal 
at the conclusion of limited scope representation. This is only relevant when 
a lawyer has appeared in court or otherwise actively participated in the case. 
California, which came early to the issue, established a rather cumbersome 
procedure for application to be relieved, out of concern that a simpler or 
self‑executing policy might provide an opportunity for unscrupulous lawyers 
to abandon their clients.9 The trend appears to be moving toward simpler 
procedures as states attempt to draft their rules in a way that encourages 
lawyers to offer limited scope services and in light of the fact that the feared 
abuses have largely not occurred. For example, the recently adopted Mon‑
tana rules, which borrow heavily from Washington and Iowa, require that 
a certificate of completion of limited scope representation be filed with the 
court, signaling the end of the attorney‑client relationship. In jurisdictions 
that require court approval, a substitution of attorney, signed by the client 
at the conclusion of the representation restoring the client to full pro se 
status, may be available as a simpler alternative. Any lawyer who appears 
in court or other tribunal should research the rules for withdrawal. It is 
even more important in limited scope representation than in full service to 
clearly and unequivocally document the end of the representation.

8.  This can present a complication in jurisdictions where a lawyer’s name on a pleading 
constitutes a general appearance, requiring further modifications of the rules of civil procedure.

9.  Cal. R. Ct. 3.35 (2013); Cal. R. Ct. 5.425 (2013).
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How to Separate Components of the Assignment

The allocation of responsibility between the lawyer and the client may be 
divided along task lines or by issues. The former is by far the most com‑
mon, representing the vast majority of limited scope arrangements. The 
most obvious is document assistance, in which the lawyer drafts documents 
that the client will proceed with on a pro se basis. Similarly, procedural 
advice is one of the most common kinds of limited scope representation. 
The client may elect to self‑represent but need help with filing procedures, 
service of process, court calendaring, and the myriad procedural details 
that are second nature to lawyers but often baffling and counterintuitive 
to litigants. Similarly, a lawyer may appear in court to represent a client at 
a single settlement conference or hearing.

In a small number of cases, the assignment may be allocated issue by issue. 
This is most common in family law, where there may be a complex custody 
or pension issue that requires the involvement of a qualified professional, 
while other issues—such as division of personal property, calculation of 
guidelines for child support, and the like—can be quite effectively done by 
a self‑represented party, with or without coaching by a lawyer.

Going to Court

When many lawyers first hear of limited scope representation, they assume 
that it means that a lawyer handles part of a litigated proceeding and the 
client is responsible for the rest of it.10 This is, in fact, relatively rare, and 
represents only a small percentage of limited scope cases. There are several 
reasons for this. First, many issues are so inextricably intertwined that sepa‑
ration is not practical. No competent lawyer would tell a criminal client, 

“I’ll defend you on the burglary and I’ll coach you to defend yourself on 

10.  Some think that limited scope means that different lawyers represent discrete parts 
of a litigated proceeding. This is rarely practical. Unless the matter is so complex that it justi‑
fies multiple specialists (in which case it is unlikely that limited scope would be desirable or 
appropriate), when a lawyer’s assignment involves going to court on a limited scope basis, the 
client is responsible for the other parts of the case, rather than another lawyer.
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the robbery.” Going to court on a limited basis also requires that the judge 
understands and agrees to abide by the limitation on scope the lawyer and 
client have negotiated. While this has been largely dealt with in recent years 
by judicial education, many lawyers still fear that if they appear in court, 
the judge will expand the scope of their involvement without regard to the 
limitations the client has agreed to. As the practice becomes more common, 
this problem has diminished, but many lawyers are still wary, especially if 
they do not know how their judge feels about limited scope representation.11 

Some states have standardized forms that notify the court and oppos‑
ing party of the limitation in scope when an attorney appears in court.12 
Even in states that do not have forms, it is important to notify the court 
and opposing party or counsel when appearing for a limited purpose.13 It 
is even more important to notify the court, opposing party, and client when 
the limited engagement involving court appearances is completed and the 
representation ends.

Ethics Rules

There are four general rules that anyone offering limited scope representa‑
tion should be familiar with:

1. Limitations in scope must be informed and should be in writing.
It is a matter of common sense that a client must give informed con‑
sent to a limitation in the scope of representation. Full service is the 
default, and a lawyer who limits the scope of representation has the 

11.  Judges in high‑volume courts tend to be the most receptive and sympathetic to the 
practice, as they realize how much more smoothly their courts run when litigants, who are 
not able to afford a full‑service lawyer in any event, at least have well‑drafted pleadings and 
effective service and have been coached on procedure and conduct in court.

12.  See Notice of Limited Scope Representation (FL‑950) (California family law form) 
at http:// www .courts .ca .gov /documents /fl950 .pdf and Notice of Limited Scope Representa‑
tion (MC‑950) (California civil law form) at http:// www .courtinfo .ca .gov /forms /documents 
/mc950 .pdf (civil).

13.  Note that when appearing for a limited purpose, the appearance is not a “special 
appearance.” Special appearances are only allowed to contest jurisdiction. Limited scope 
appearances are general appearances for a limited purpose.
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duty of ensuring that the client has given informed consent to a dif‑
ferent scope of representation. Any client who, for whatever reason, 
is incapable of giving informed consent should never be considered 
for limited scope representation.
Not every state explicitly requires a written agreement in its rules. 
However, a written agreement accurately reflecting the scope of the 
representation is clearly desirable and serves to protect the interest 
of both the client and the lawyer, regardless of the requirements of 
the jurisdiction’s rules.

2. Limitations must be reasonable under the circumstances.
It is not reasonable to coach a litigant to self‑represent on an extremely 
technical area of law, to send a mentally impaired litigant into court 
without professional assistance, or to send a non‑English speaker into 
an English‑only court with English pleadings, which the client will be 
unable to defend or explain to the court. This, like most rules about 
limited scope representation, is common sense. Here the lawyer must 
take into account both the complexity of the legal matter and the 
ability of the client. This is why lawyers must be highly competent 
in the subject matter when providing limited scope representation.

3. Changes in scope must be documented.
It is very common for the scope of representation to expand as new 
issues arise, or the client finds self‑representation, even with coaching, 
more challenging than anticipated. If this happens, it is incumbent on 
the lawyer to document the new limitation in scope. And, of course, 
the client must give informed consent to the new scope of represen‑
tation as well.

4. A lawyer must advise the client of related issues, even if not asked.14

One issue often triggers another or results in consequences that a 
layperson may not anticipate. As between the client and the lawyer, 
the lawyer is in the better position to know if adopting one course of 

14.  This rule is based on the California case of Nichols v. Keller, 15 Cal. App. 4th 1672 
(1993), which is thoroughly discussed in the Los Angeles County Bar Association’s Ethics 
Opinion 502, http:// www .lacba .org, and State Bar of California’s An Ethics Primer on Lim-
ited Scope Representation, Am. Bar Ass’n. (2004), http:// www .americanbar .org /content /dam 
/aba /migrated /legalservices /delivery /downloads /ethics _primer _on _limited _ scope_representa‑
tion.authcheckdam.pdf.
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action, or raising an issue, may trigger another, or if there are other 
remedies the client may be unaware of. The classic example is when a 
client consults a lawyer for help with a workers’ compensation claim. 
There may well be a related third‑party claim (with a statute of limi‑
tations running). The workers’ compensation lawyer does not have 
to represent the client on the related third‑party claim but does have 
the duty to advise the client of the existence of the claim. The lawyer 
must advise the client to consult another lawyer about that matter—
and do it promptly, as time limitations may be running.

Risk Management

There is no area of the practice of law that is free of all risk. However, substan‑
tial materials have been developed to make limited scope representation as safe 
as possible, and these resources are available for free on the website of the ABA 
Standing Committee on the Delivery of Legal Services.15 There is a complete 
set of risk management materials, including Best Practices, four sample fee 
agreements, office forms, client handouts, sample letters, checklists, and Web 
resources available geared either to family law or civil litigation. These should 
be downloaded, tailored to the specific jurisdiction, and used in every case.

Training is an essential component of risk management. No one should 
attempt limited scope representation without training in the practical 
applications. Fortunately, the ABA Delivery Committee sponsored a free 
three‑hour training plus one hour of “Train the Trainers” in limited scope, 
which is available on its website at http:// www .americanbar .org /groups /
delivery _legal _services /events _training .html.

Malpractice Insurance Issues

It is not the responsibility of malpractice insurance carriers to dictate how 
lawyers exercise their professional judgment. Their role is to insure against 

15.  Events & Training: Standing Committee on the Delivery of Legal Services, supra note 5.
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risk. When a type of practice or a course of professional conduct has been 
proven to increase the risk of claims, they have the ability to either charge 
a higher rate or decline to insure the lawyer altogether. Limited scope rep‑
resentation has been extensively practiced in many states since the 1990s 
and has not resulted in either increased rates or claims. In fact, the Risk 
Management Materials have been designed to make it very difficult for 
practitioners who use them to make mistakes in establishing, maintaining, 
and ending the limitation on scope, thereby exposing themselves to poten‑
tial liability. Of course, since there is no diminution in the standard of care, 
lawyers who perform sloppily in the context of limited scope representation 
will have the same liability for their actions as their colleagues who do so 
in full‑service representation. The best protection a lawyer can have is to 
use the Risk Management Materials, including Best Practices, as directed. 
Since the materials were posted for free on the Internet, some carriers are 
recommending them to those they insure. Lawyers Mutual Insurance Com‑
pany of North Carolina has posted some of the Risk Management Materials 
verbatim on their website and admonishes its insureds to use them when 
they offer limited scope representation.16 

Limited scope representation has been common practice in many areas 
of the country, usually starting in family law, where the demand is greatest. 
There has been no evidence of increased risk of claims. On the contrary, 
lawyers report anecdotally that their limited scope clients are happier overall 
than their full‑service litigation clients. They offer several explanations for 
this. Having tried to do part of their case themselves, limited scope clients 
have a much greater awareness of how hard it is to do it well and a greater 
appreciation of what it is lawyers do for them. Also, limited scope clients 
feel they are part of a team working together to solve their legal problems. 
This is very satisfying to them. In this do‑it‑yourself world, people increas‑
ingly want to be involved in creating the solutions to their legal problems.

Beyond this, limited scope representation sometimes precludes risk factors 
that are inherent in full‑service representation. For example, case neglect is 

16.  Stephanie L. Kimbro, Lawyers Mut. Ins. Co., Unbundled Legal Ser‑
vices: Risk Management Handouts of Lawyers Mutual (June 2010), available at 
http:// files .lawyersmutualnc .com /risk‑management‑resources /risk‑management‑handouts /
avoiding‑malpractice‑traps /Unbundling _Legal _Services .pdf.
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an issue that often leads to disciplinary complaints and malpractice claims. 
But when a lawyer limits the scope of representation to tasks that are often 
done quickly, the risk of neglect accusations is greatly reduced. Likewise, the 
potential for missing a filing date or statute of limitations is far less likely 
when a lawyer limits the scope of representation.

Practical Aspects

Intake
It is essential to do a thorough intake before taking a case on limited scope. 
This cannot be delegated. Limited‑scope intake interviews may well take 
more time than full‑service intake interviews. Lawyers have to have enough 
of the facts to be sure that they have advised the client of potential related 
issues. They also have to explain limited scope and obtain informed con‑
sent. Fortunately, the Risk Management Materials have forms and intake 
checklists that make this very easy and cost‑effective.17

Document Assistance
Drafting and document assistance, coaching, and scripting are the backbone 
of limited scope representation. Often, this is all a client needs. Sometimes 
they want the lawyer to draft the paperwork from scratch. Increasingly, 
they’ve done their own research on the Internet and come in with a draft 
of their own that they want a lawyer to review and correct as needed.

Make sure to check your jurisdiction’s rules on disclosure within the 
document.18

17.  Events & Training: Standing Committee on the Delivery of Legal Services, supra note 5.
18.  Some states even allow self‑represented litigants to ask for awards of attorney fees 

for the cost of lawyer‑drafted documents, even if the lawyer doesn’t appear in court. See Cal. 
R. Ct. 5.425(f)(2) (2013). This constitutes an exception to the nondisclosure rule, since the 
court cannot award attorney fees without knowing who did the work, how much it cost, and 
what it entailed. Clients are often thrilled to know that they can recoup the cost of the docu‑
ment assistance with a fee order from the other side. Note the term “recoup,” because limited 
scope representation is, by definition, “pay as you go.”
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Service of Process and Procedural Assistance
These topics baffle most self‑represented litigants. They also substantially 
increase the burden on the courts as cases are continued repeatedly for 
defective service or procedural irregularities. This is a prime area for lim‑
ited scope representation. Coaching clients on procedural issues saves them 
time, money, and frustration, as they try to shepherd their case through a 
confusing, technical, and—to them—counterintuitive process.

Standby Counsel
One of the common uses of limited scope representation is coaching a client 
who is negotiating a settlement directly with the other party or oppos‑
ing attorney. They may periodically consult as the negotiations progress, 
sometimes for negotiating tips, but more often for settlement options and 
reality checks. If the negotiations are going on through a formal settlement 
conference at court, they may want a standby lawyer they can call before 
responding to an offer from the other side. Clients love this. Sometimes the 
other party is aware an attorney is involved, sometimes not.

Interactions with Opposing Counsel
Ethics rules set out the obligations lawyers have when communicating with 
opposing parties who are represented and those who are self‑represented. 
The obligations become murky when a lawyer represents a party opposed 
to another party who is receiving limited scope representation. When may 
the lawyer contact the opposing party directly and when must that lawyer 
only contact the opposing lawyer who is providing limited scope repre‑
sentation? The lawyer who provides the limited scope representation is in 
the best position to inform the opposing counsel of the limits of that scope 
and should do so in order to avoid any confusion. Preferably, this notice 
should be in writing. Some states have amended their rules of professional 
responsibility to clarify the obligation of the lawyer who provides limited 
scope representation.19

19.  An Analysis of Rules that Enable Lawyers to Serve Pro Se Litigants, supra note 6.
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Documenting Changes in Scope
Failure to document changes in scope is the most common mistake limited 
scope lawyers make. Scope changes all the time. New issues arise and new 
arguments or claims require a response, all of which require a discussion 
between the lawyer and client about whether the new issue should be inside 
or outside the scope. If the conclusion is that the new issue will be included 
in the scope of the lawyer’s responsibilities, a new fee agreement or respon‑
sibilities checklist (both available in the Risk Management Materials) needs 
to be signed by both the lawyer and the client. A mere confirming letter 
may not be sufficient, because it does not memorialize the client’s informed 
consent to the new limitation on scope. It is in the lawyer’s interest to do 
this. When the scope of representation changes, it almost always involves 
increasing the scope of the lawyer’s involvement.20 There is simply no alter‑
native to a new, executed, written limitation on scope.

Withdrawal
It is equally as important to document the end of the representation as it is 
to document the limitation on scope of representation. If there has been no 
appearance of record, the withdrawal can be in the form of a letter, confirm‑
ing that all tasks required pursuant to the engagement have been completed 
and no further services are contemplated.21 It is a good idea to advise the 
client of any known upcoming deadlines as part of the withdrawal letter.

If a court appearance has been made, the method of documenting the 
end of the relationship varies by jurisdiction. If allowed, a Certificate of 
Completion of Limited Scope Representation or Notice of Withdrawal, 
served on both the client and the opposing party or counsel, may suffice. If 
a noticed motion is required, or other court permission is required, the best 
practice is to obtain a substitution of attorney signed by the client. It defeats 
the purpose of limited scope representation if the lawyer must file a formal 
motion and appear at court to be relieved as counsel, as the client will not 
be paying for that time and the court may not permit the withdrawal. It 

20.  There is a sample Change in Scope Letter in the Risk Management Materials. Events 
& Training: Standing Committee on the Delivery of Legal Services, supra note 5.

21.  Id.
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is far better to get the substitution of attorney directly from the client to 
document the file and end the representation as agreed.

Limited Scope Fees
By definition, limited scope representation is “pay as you go.” If a client is 
consulting, a lawyer has no way of knowing when, or even if, the client will 
return for more service. Payment should be made at the time of the service.

Some lawyers ask if they should charge a lower hourly rate for limited 
scope representation than they charge for full service. They should not. Since 
they have the same professional and ethical duties to a limited scope client 
as they do to a full‑service client, and there is no diminution of the stan‑
dard of care, there is no reason to charge a reduced fee. In fact, a reduced 
fee creates the impression of second‑class service, which limited scope rep‑
resentation is not. If the full‑service fee is a reasonable one for the services 
rendered in that context, it should be reasonable when those same services 
are performed in the context of limited scope representation.

In cases where there is ongoing consulting on a regular basis, and the 
lawyer is doing work on the case outside the client’s presence, it is a good 
idea to have a modest “evergreen” retainer. An amount equal to two or 
three hours of time, replenished as used, and fully refundable if not used, 
is a common arrangement.22

Special Rules for Nonprofits and Court Programs
The previous discussion assumed the limited scope representation was being 
done in the context of private practice in which a client consults and retains 
an attorney to assist him or her on a limited basis. However, there are spe‑
cial rules for nonprofits and court‑based volunteer programs.

Model Rule 6.5
Rule 6.5 of the ABA Model Rules of Professional Conduct addresses the 
common problem of conflicts with the firm’s clients when providing pro 
bono services. Nonprofit and court‑based “Lawyer‑for‑a‑Day” programs 

22.  Id. These arrangements, and others, are set forth in the sample fee agreements con‑
tained in the Risk Management Materials.
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rely heavily on volunteer private practitioners. However, practitioners are 
reluctant to volunteer if representing a client pro bono will create a conflict, 
which costs them a paying client in their private practice. This has been a 
serious problem for large firms, which often want to encourage their asso‑
ciates to do pro bono for the experience.

Rule 6.5 provides that when services are provided by an attorney through 
either a legal services or court‑based program, the representation does not 
create an imputed conflict of interest unless the lawyer knows that a con‑
flict exists.

While not all states have adopted Rule 6.5, most have, and it has been 
of great benefit to pro bono recruiters, legal services organizations, and 
court‑based volunteer programs. Providing limited scope representation in 
a pro bono setting is also a good way for a practitioner to get a better idea 
of what is involved when serving clients through this type of representation.

Conclusion

Demand for affordable legal services has never been greater. Legal‑aid 
funding has been cut drastically in recent years. In some parts of the 
country, legal‑aid programs are extremely limited or nonexistent. Where 
services are available, most people who cannot afford full‑service repre‑
sentation do not meet the income requirements. This is a middle‑class, 
moderate‑income issue. The lawyers who serve middle‑class and mod‑
erate‑income individuals are often struggling themselves. Lawyers who 
regularly provide limited scope representation benefit from tapping into 
a pool of paying clients who are otherwise self‑represented. They are not 
full‑service clients because they cannot afford a full‑service lawyer, or their 
problem is too small for a full‑service lawyer to handle cost‑effectively. 
Limited scope representation gives them the opportunity to obtain qual‑
ity, personalized legal service at a price they can afford. Limited scope 
lawyers report high client satisfaction. The absence of accounts receiv‑
able is a welcome change from the average full‑service law practice. As 
a result of those two factors, limited scope lawyers report high levels of 
professional satisfaction.
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Limited scope representation will never replace full‑service representa‑
tion. There will always be clients who are incapable of self‑representation, 
regardless of the quality of the coaching. There will always be clients who 
want, and can afford, full‑service representation. There are even clients who 
demand limited scope representation and, after they have tried to do it them‑
selves and failed, are only too happy to hand their case over to an attorney.

Limited scope is not for every lawyer, for every client, for every legal issue, 
but where it is appropriate, it has been proven to be safe and ethical, to 
generate high client and professional satisfaction, and to be a profit center.

M. Sue Talia is a certified family law specialist in California and has been 
teaching limited scope representation to lawyers since the mid-1990s. She 
travels throughout the United States and Canada speaking on the topic. In 
2008 she received the prestigious Louis M. Brown Award from the ABA’s 
Standing Committee on the Delivery of Legal Services for innovation in 
the delivery of legal services to those of moderate income.
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