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A @%essage
from the Gditor

Welcome to our first issue of the 2004/2005 bar year! We saw many of you at the
annual meeting in June, highlighted as always by our humorous year-in-review
skits; a special thanks to Ron Bergman for the short films he conceived and di-
rected, and no, | didn’t really punch him out during a motions hearing...

We have a wonderful article by Ron Tweel of Charlottesville, Virginia, on child cus-
tody evaluations. Mr. Tweel takes you from the initial question “Do | really need an
evaluation?” right through to the cross-examination of an evaluator...it’s a long
article, but well worth a close read. Many thanks to Geraldine Hess for revising the
text to bring the concepts in line with Maryland law.

I’'m sure that many of you know Dave Titman of Howard County; read his refreshing
“The Fit and Happy Lawyer.” Vince Wills of this Section Council provides a primer
for those who take GAL appointments, and Sandra Barnes of the AG’s office asks
the rhetorical question: “When is it reasonable to abuse a child?” Actually, | think
that it was a rhetorical question, although as the parent of a 12 year old boy | could
probably give her an answer...

Your local Family Law committee leaders have responded enthusiastically to
our call to Mark Your Calendars, and we have several pages of up-coming
events for you.

We have Case Notes, and even a recipe hidden inside. Due to the length of this
issue we had to put a few regular features on hiatus, but never fear, our Sports
Up-date and The Skinny on Practice In: will return in December.

Gosh, it’s good to be back.

Please contact me with thoughts, comments, article ideas, etc.:
Herbertlaw@worldnet.att.net
301.952.0707
Next Issue: December 2004
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Message from the Chair

I recently received inquires from a few members of the Family Law
Section raising some basic but very important issues — what are
the benefits of membership in the Family Law Section and what /
opportunities are there for participating in Section activities? To
answer these questions, an explanation of who we are, what we do
and how we do it is the appropriate starting point.

The Family Law Section has well over 900 members and is gov-
erned by its 20 member Section Council. The Section Council is
also advised by its past-chairs as ex-officio members, many of
whom continue to participate in Section Council activities in ac-
cordance with our by-laws. The Council meets monthly from Sep-
tember to June for regular business meetings at different venues
throughout the State and on other occasions as needed. Sub-
committee meetings are held as needed, particularly during the
legislative session and in preparation for MICPEL presentations
and the annual meeting. Council meetings are not open to the
general membership although we do invite other members of the
Bar, the judiciary, the Legislature, etc. to attend certain meetings.
We co-sponsor CLE programs with MICPEL (such as Family Law
University and Hot Tips) and generally are responsible for provid-
ing the agenda, the speakers and the written materials. Our mem-
bers write articles for the Bar Journal and the Electronic Bar Brief
as well as prepare public-service brochures (in conjunction with
other sections) for distribution by MSBA to the general public.
The Section Newsletter, Family Law News, under the guidance of
Walter Herbert, has become required reading.

Perhaps our most time-intensive activity is participation in the legisla-
tive session each year. The Section Council, as permitted by the MSBA
charter and by-laws, and in cooperation with other sections and the
MSBA lobbyist, begins its legislative involvement long before the
yearly session begins. Council members review proposed legislation,
testify at bill hearings, provide written testimony, communicate with
legislators, and participate in numerous status conferences during the
session. Last year was very successful as many of the bills we spon-
sored and/or initiated were enacted. The amount of time expended by
Council members during that session was very significant. All Council
members participate in this process to some degree.

The Section Council sponsors an annual program in Ocean City.
This past year, we introduced a legislative update at which Senator
Grosfeld and Delegate Dumais summarized not only the family law
bills that were enacted or defeated but also gave the membership
some unique insight into the legislative process. The Beverly Groner
award was presented at that meeting to Senator Grosfeld for her
outstanding contributions to the field of family law. A special com-
mittee is appointed each year to select candidates for that annual
award. Of course, the Council presents an entertaining educational
program completely written and produced by the Section Council
members and other Section members at the annual meeting.

The Section Council is comprised of 15 members-at-large and 5
officers. Five members-at-large are elected each year for 3 year
terms from as diverse a geographic area as is practical. Candidates
are selected by a nominating committee that convenes each March/
April with a slate presented to the full Council for final nomination
in May. The slate is then presented to the Section at the annual
meeting in Ocean City in June. Officers are also nominated by the
nominating committee and are selected on the basis of Council
membership, participation during their term as members-at-large
and other factors. Any member of the Family Law Section may
submit a request to the nominating committee to be considered for
membership on the Section Council. If you choose to do so, you
should submit your resume and a request to be considered
for nomination to the Section Council to any officer by March of
the year in which you would like to be considered.

Due to the number of members in the Section, we do not hold general
membership meetings except for the annual meeting. We are cur-
rently working with MSBA to expand the Listserv for the Family Law
Section to disseminate information to members. Section members
are entitled to discounted admissions to MICPEL presentations and
publications. The Newsletter is available on-line to members in addi-
tion to the printed version that is mailed to members.

Last year, under Chair Paul Reinstein, the Section Council achieved
new levels of success in all of our activities. This year, with the
assistance of the many dedicated and talented members of the
Section Council and the Section, we shall strive to continue that
tradition of excellence.

We need and welcome input from Section members on issues and
matters of concern and interest to family law practitioners. We
encourage suggestions from members for legislation, rules revi-
sions or other procedural issues. Authors are needed for articles in
various publications. Listserv monitors are being considered to
respond to general questions posed by members. We welcome
interest from members who wish to be lecturers and authors for
MICPEL programs and publications. The list goes on.

This year, we contemplate strengthening our ties with family law
committees and sections of local Bar Associations. Invitations will
be sent to those associations for members to meet with us at some
Section Council meetings. We will also participate in programs
with MSBA to involve members of other sections in our activities
and we in theirs.

In addition to our “family law” activities, our Section is formally
The Section of Family and Juvenile Law. Although our past ac-

tivities relating to juvenile law have not been as extensive as our

(continued on page 5)
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MARK YOUR CALENDARS:

*The Family Law Committee of the Prince Georges County Bar
Association meets on the third Wednesday of each month at 4:45
p-m. in the Circuit Court Law Library. Each meeting includes a Guest
Speaker. . .all are welcome. Upcoming topics include:

October 20: Adoption Practice and Procedure, with Judge Steven
Platt and Ms. Cheryl Willis of the Family Division

November 17: Domestic Violence Litigation Up-date, with Judges
Rhodes and Lewis.

December 15: Holiday Party!!!
Only 72 shopping days until Christmas. ..
Walter A. Herbert, Jr., and Justin Sasser, Co-Chairs

*On September 8, 2004, the Family Law Committee of the Howard
County Bar Association held their first meeting for 2004-2005 at
Jess Wong’s Hong Kong restaurant in Columbia, Maryland. The
attendance was at a record high with 21 persons in attendance.
Future meetings shall be every other month on the third Tuesday
with the next meeting to be held on Tuesday, November 19, 2004 at
12:00 noon at Jesse Wong’s Hong Kong. The speaker shall be
announced. If you wish to be placed on the Family Law Committee
e-mail update list for notice of future meetings, please contact Jolie
Weinberg by e-mail at jgw(@weinberg-schwartz.com, or by tele-
phone at 410-997-0203. We welcome all new members to the Family
Law Committee and look forward to a productive year.

Jolie Weinberg

Chair, Family Law Committee
WEINBERG & SCHWARTZ, L.L.C.
2000 Century Plaza, Suite 446
10632 Little Patuxent Parkway
Columbia, Maryland 21044
(410)997-0203

*The Baltimore County Bar Association Family Law Committee
plans to have six dinner meetings and two educational programs
this upcoming year. Our meeting schedule is as follows.

9/22/04 (Weds.) — Dinner Meeting — Towson Golf & Country
Club— Meet and Greet the Family Law Division Judges (outgoing
and incoming)

10/20/04 (Weds.)— Dinner Meeting— Location: TBA— Speaker/
Topic: Sarah Longson, Esq.: Bankruptcy/U.S. v. Kraft/Splitting T/E

11/30/04 (Tues.)— Dinner Meeting— Location: TBA — Speaker/
Topic: Leon Berg, Esq.: Putting one spouse out of house titled to
other spouse w/out DV

1/19/05 (Weds.) — Educational Program (Courthouse) —Topic:
Business Valuations — Happy Hour (Location TBA)

2/16/05 (Weds.) — Joint Dinner Meeting with Professionalism
Committee — Location: TBA — Speaker: Glenn Grossman, Deputy
Bar Counsel, Attorney Grievance Committee

3/24/05 (Thurs.)— Joint Dinner Meeting with ADR Committee? —
Location/Speaker: TBA

4/19/05 (Tues.)— Joint Dinner Meeting with City Bar— Location/
Speaker: TBA

5/19/05 (Thurs.) — Educational Program (Courthouse) — Topics:
Hot Tips/Legislative Update/Case Law Update — Happy Hour
(Location TBA)

All meetings are 6:00 p.m. cash bar, 6:30 p.m. speakers, and 7:00
p.m. dinner, at a cost of $38.00 per person. The seminars are at 4:30
p-m. at the courthouse, with a 6:00 p.m. happy hour at another
location to follow, at a cost of $20.00 per person. The meetings and
seminars are open to all.

If you have any questions, please contact Suzanne Farace, Chair,
at410-821-2910 or sfarace@fslawoffice.com or Craig Little, Vice
Chair, at 410-828-6100 or cjlittle@family-law.com.

*Montgomery County Bar Association

Family Law Section Meetings are held on the third Thursday of
the month at 5:30 p.m. in the CLE classroom at the Bar Association
building 27 W. Jefferson Street, Rockville, Maryland 20850 from
5:30 pm to 8:30 pm.. After a brief business meeting, a program
concerning a topic of interest is presented. The Program Commit-
tee has planned several timely and interesting topics to be pre-
sented this year. In addition to the programs presented at the
regular monthly meetings, the Section plans and presents various
breakfast and evening CLE programs.

The October program will be a presentation by the Sexual Assault
Legal Institute (SALI), part of the Maryland Coalition Against Sexual
Assault, Inc. The proposed topic for November involves new guide-
lines for Parenting Coordinators and will be sponsored by the Di-
vorce Roundtable. In lieu of the December meeting, the Section will
host the annual holiday party (date and location to be announced).

The Section is hosting a Breakfast CLE on November 4,2004 with
the Honorable Dennis M. McHugh entitled “Breakfast with Judge
McHugh - Everything You Wanted to Know About Appearing in
Judge McHugh’s Courtroom and More!” Breakfast CLE’s are held

(continued on page 6)
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Message from the Chair . ..
(continued from page 3)

other endeavors, we expect this year will require a significant effort
on our part participating in important juvenile legislative proceed-
ings as well as addressing other important concerns in this area.

If you wish to become actively involved in Section activities, to
offer suggestions or comments, or to let us know how we might
improve our efforts and activities, let us hear from you. Our MSBA
Web page lists the names and contact information for all of the
members of the Section Council, including the present officers and
past-chairs. If a Section Council member is from your jurisdiction,
he or she may have some “local knowledge” that addresses cer-
tain concerns. The Family Law Listserv reaches every member of
the Section who has provided an email address to MSBA unless a
member has opted-out. Most questions or issues receive numer-
ous responses from Section Members as well as Council Mem-
bers. Section members who wish to contribute to the Newsletter
should contact Walter Herbert. Anyone desiring to participate in
MICPEL programs should contact Stacy LeBow Siegel.

Many family law attorneys are not members of the Section. For
those who are not, we need you and want you to become mem-
bers. Our collective voice becomes stronger and louder in the
Courts, at the Legislature and elsewhere as our numbers increase.
If you do not belong to the Family Law Section, sign-up, get in-
volved and stay involved.

Is membership in the Family Law Section worthwhile? Do you get
value for your dues? Are there opportunities for participation that
will benefit not only individual practitioners but the Bar as a whole?
Before being elected to the Section Council, I silently asked these
questions. I found, after working on the Section Council with some
of'the most talented attorneys, masters, judges and legislators, the
answer to each question is a resounding “YES”".

Bamy . Dalneksff, Chair 2004-5
Annapolis, Maryland

CHILD CUSTODY EVALUATIONS

By Ronald R. Tweel, Charlottesville
Maryland Law updates by Geraldine Welikson Hess, Rockville

L. INTRODUCTION.

Being a family lawyer in the 21st Century has become more
and more complex. Not only does one need to know how to
draft a QDRO, determine gross income for child support for-
mulas, and keep up with the weekly decisions of our Court of
Appeals, one must also know a considerable amount con-
cerning the mental health profession, the effects of divorce
on children and clients, and the methodology, including
strengths and weaknesses, of a child custody evaluation per-
formed by a mental health professional (MHP). This paper is
by no means meant to be an exhaustive analysis of child cus-
tody evaluations (“evaluations”) but hopefully it will provide
some useful information. Each case is different, and research
with appropriate resource materials, as well as the use of your
own MHP, is often needed to represent your client in an ad-
equate fashion. The following is an outline of some of the
inquiries and considerations which should be made when rep-
resenting a client in a custody dispute.

II. SHOULD IADVISE MY CLIENT TO HAVE AN EVALUA-
TION?

This question is not easily answered. My belief is that too
often lawyers advise clients to engage in an evaluation when
it is counterproductive for the client. Before the decision is
made, one should take into consideration the following:

A. Does my client already have an advantage in the litiga-
tion? In other words, if I represent a custodial parent whose
spouse is a non-involved parent, I generally see no need for
an evaluation. I would probably already have the neighbors,
the teachers, the doctors, and the Sunday school personnel
to testify on my client’s behalf. It is at that time that I play
“four corners” and take my lead and sit on it. I do not want to
risk interjecting a component that could damage my already
strong case.

B. What are the children’s ages and attitudes? If the children
are of an age at which the MHP will listen to them, and if they
have been or can be alienated or manipulated by the other
parent, I have to consider seriously whether it is to my client’s
advantage to have a evaluation. I generally do not speak to
the children, but I do on occasion, given the circumstances
of'each case. This is where judgment comes into play, as one
cannot use a “cookie cutter” approach to all cases. Further,
if I have a strong case, in which the children clearly want to
reside primarily with my client, and there is a Guardian ad
litem with a favorable view, the very substantial extra cost
of an evaluation is probably not needed.

C. Where have the children been living since the separa-
tion? If the children have been living with my client and

(continued on page 7)
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Mark Your Calendars . ..
(continued from page 4)

in the CLE classroom of the Bar Association Building at 27 W.
Jefferson Street, Rockville, Maryland 20850 from 7:45 am to 8:45
am. Adelicious hot breakfast is served at the CLE’s and the cost is
only $10.00 with advance registration and $12.00 at the door. To
register, contact Rocio at the Bar Association at (301) 340-2534.

On November 17, Hadrian N. Hatfield and Michael L. Kabik will
present a program entitled, “Protect Your Clients When Dealing
With International and Immigration Issues in Custody and Di-
vorce.” Evening CLE’s are held in the CLE classroom of the Bar
Association Building at 27 W. Jefferson Street, Rockville, Mary-
land 20850 from 5:30 pm to 8:30 pm. The cost per each three-hour
program is $60.00 or $30.00 for new practitioners. To register for a
CLE or obtain a fall passport at a reduced cost (four seminars or
more), call Rocio at the Bar Association at (301) 340-2534.

For more information regarding programs and events, contact Sharon
Johnson (301)251-4010 or Karen Robbins at (301) 260-0223.

*MICPEL
MARITAL PROPERTY WORKSHOP

Friday, October §,2004

8:45a.m.—1:00 p.m.

Johns Hopkins University Montgomery County Campus
9601 Medical Center Drive

Rockville, Maryland

Friday, October 29, 2004

8:45a.m.—1:00 p.m.

University of Baltimore Business Center
Corner of Charles Street and Mt. Royal Avenue

Baltimore, Maryland

MICPEL and the Maryland State Bar Association Section of Fam-
ily and Juvenile Law, in cooperation with the University of Mary-
land School of Law and the University of Baltimore School of Law,
have joined forces to present “Marital Property Workshop.” The

program will be presented on Friday, October 8, 2004 at the Johns
Hopkins University Montgomery County Campus in Rockville,
and on Friday, October 29, 2004 at the University of Baltimore
Business Center in Baltimore.

You will learn about the more complex issues such as: burden of
proof; dissipation; extant property; source of funds; tracing;
valuation of businesses; valuation of property; relationship of
monetary award to alimony; stock options; and qualified and non-
qualified deferred compensation plans.

Our outstanding faculty for this program in Baltimore includes Pro-
gram Co-Chair Thomas C. Ries, Esq., Kaufman, Ries & Elgin, PA.;
Michael G. Hendler, Esq., Adelberg, Rudow, Dorf & Hendler LLC;
Richard B. Jacobs, Esq., Hooper & Jacobs, LLC; Sheila K. Sachs,
Esq., Gordon, Feinblatt, Rothman, Hoffberger & Hollander, LLC; Stacy
LeBow Siegel, Esq., Stacy LeBow Siegel, LLC; and Jerrold A. Thrope,
Esq., Gordon, Feinblatt, Rothman, Hoftberger & Hollander, LLC; and
our outstanding faculty in Rockville includes Program C-Chair Jo
Benson Fogel, Esq., Jo Benson Fogel, P.A.; Cynthia Callahan, Esq.,
Dragga, Callahan, Hannon & Hessler, L.L.P.; Cheryl Lynn Hepfer,
Esq., Law Offices of Cheryl Lynn Hepfer; Geraldine Welikson Hess,
Esq., Law Offices of Cheryl Lynn Hepfer; Stephen E. Moss, Esq.,
Deckelbaum, Ogens & Raftery, Chartered; and Joseph C. Paradiso,
Esq., Paradiso, Dack, Taub & Sinay P.C.

Tuition is $149 for Members of the Family & Juvenile Law and
Young Lawyers Sections, and $169 for MSBA Members. Attend-
ees receive four (4) hours of lecture and discussion, written mate-
rials, a continental breakfast, and a 15% discount on all MICPEL
publications purchased on the day of the program.

For more information on “Marital Property Workshop” visit
MICPEL’s website http://www.micpel.edu or the MSBA website
http://www.msba.org. Or telephone MICPEL at 410-659-6730 or e-

mail us at info@micpel.edu.

*MSBA Annual Meeting June 2005: Never to early to start planning. ...
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Child Custody Evaluations . . .
(continued from page 5)

I have a strong case, then I will generally not seek an
evaluation.

D. If I have a weak case with impediments to a successful
outcome, i.e., a busy working parent, then I often will ask for
an evaluation. It is almost as if the evaluation is a “no lose”
situation for my client. When my client’s case has problems,
I feel that the evaluation may be one of my only hopes for
arriving at a successful outcome.

E. Does my client appear to me, a lay person, to have any
emotional or mental disorder? Of course an attorney
should never attempt to diagnose a client, but with some
experience we certainly can discern certain obvious de-
fects. For example, extreme narcissism on the part of the
client is fairly easy to detect. It will be a key element in the
evaluation since the MHP will quickly determine that the
parent is more concerned about the divorce issues than
the children. Also, the parent may be totally unable to
avoid discussing the divorce in any conversation regard-
ing the children. This behavior will be a very negative
factor in any evaluation by a MHP and if, after coaching
by counsel, a parent cannot overcome this mindset, an
evaluation has to be viewed with caution.

F. It is often helpful to obtain all of the client’s mental health
and medical records before a decision as to whether an
evaluation should be requested. Do not, however, be afraid
of a diagnosis of depression by your client’s treating phy-
sician. Most normal people experiencing a traumatic divorce
have some degree of depression. Judges are accustomed
to depression in divorce cases. Realize that there are two
kinds of depression, i.e. situational depression and clinical
or biological depression. Remember these are my terms and
not the terms of the professionals. In other words, is this
depression caused by the divorce (situational) or is this
depression caused by some chemical imbalance (biologi-
cal)? Therefore, one should speak to the client’s treating
psychologist before the decision to request an evaluation
is made.

G. Know your judge. Does the judge ignore this type of tes-
timony, slavishly adopt it, or fall somewhere in between? If
this information is unknown, contact other lawyers who are
familiar with the judge’s proclivities.

H. With this information in hand and after a full and frank discus-
sion of this information and your thought processes with the
client, you and the client should decide jointly whether an evalu-
ation will be helpful.

I. Can the client afford it?

L. HOWTO SELECT AN EVALUATOR.

A. Obtain the CV of each potential evaluator and scrutinize it
for experience, education and particular biases. In this instance,
one should review all articles or publications written by the
MHP because they may provide some indication as to the MHP’s
particular interests or propensities. Has the MHP received spe-
cial forensics training?

B. Most MHPs come from a specific school of thought. Much
of this is dependent upon where they did their training and to
what extent they use one scientific model vs. various other
models. This is something one should try to determine, espe-
cially with the help of other professionals in the field that an
attorney can contact informally.

C. What is your personal experience with this MHP in other
evaluations? This may be one of the most important factors.
Does this person customarily recommend joint legal and physi-
cal custody unless there is some unusual circumstance? Does
this person always tend to recommend custody for the primary
caretaker? Keep a file in your mind or your file cabinet on every
MHP within hiring range.

D. Have at least a phone interview with all potential evalua-
tors if you are unfamiliar with them. Ask them for their CV
before the interview. During the interview, one should in-
quire as to the school of thought adhered to; the methodol-
ogy to be employed; the tests to be used; and the degree to
which the MHP will use collateral witnesses. Further, find
out the number of contacts with each parent and the chil-
dren that will take place in the evaluation process, and de-
termine whether this person is willing and/or able to take the
requisite time to do a thorough evaluation.

E. There is obviously a difference between a psycholo-
gist, a psychiatrist, a licensed clinical social worker, a li-
censed clinical professional, etc. One must know the dif-
ference in the training and thought processes of these
different MHPs.

F. Do not allow a treating professional to be an evaluator
since it is a clear conflict of interest and violates the APA
Guidelines.

G. The evaluator must have education, training and experi-
ence in:

¢ Child and family development

¢ Child and family psychology

¢+ The impact of divorce on children

(continued on page 9)
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Wnen's Bar Association of Maryland
M d- Year Meeting & Rita C. Davidson Award D nner

The Honorable Deborah K. Chasanow
Award Recipient
The Honorable Diana Gribbon Motz - Presenter
Monday, November 1, 2004
Marriott Hotel
6400 Ivy Lane
Greenbelt, MD 20707
301.441.3700
Professional Development Seminar - Tooting Your Own Horn: Practical Strategies for Developing Self-
Promotion Skill and Comfort presented by Dr. Ellen Ostrow of LawyersLifeCoach LLC

Seminar - 5:00 pm
Cocktail Reception - 6:00 pm
Dinner - 7:00 pm

Members/member’s guest $65 each

Member: Member’s Guest:

(WBA members can each bring one guest at member’s rate)

Non-Member $85 Name:

Students $45 Name:

Consider a donation to help students attend WBA events: $

Please indicate if a special entrée is desired: Vegetarian Kosher
Number of persons that will attend seminar

Mail Registration and Payment to: WBA, PO Box 1223, Hunt Valley, MD 21030

Fax credit card payment to 1.888.228.8990
Telephone #: Card#:
Exp Date: Signature: Reg. Deadline: 10.25.04

Contact Amy B. Glaser, Vice-President at 301-952-0100, aglaser@kmnl-law.com or
Hilda Jungclaus at 800.459.0118, execdirector@wba-md.org for more information.

VEBSI TE OF THE MONTH:

www.aaml.org

“Protecting the family...improving the practice.”

The website of the American Academy of Matrimonial Lawyers. Contains a Divorce Manual for clients and an

extensive library of articles to assist the practitioner. The articles are grouped into topics, such as Children,

Financial, and Trial Techniques, and include such titles as “Advanced Trial Techniques in Custody Cases”
and “Putting the Fee in the Bank.”

See the notice located in this issue for the ninth Annual Symposium to be presented by the Maryland
Chapter of AAML, to be held in November.
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Child Custody Evaluations . . .
(continued from page 7)

H. Is the MHP acquainted with the APA Guidelines and are
they followed in an evaluation?

I. Does the evaluator have a good reputation with the judge?
Most judges have long memories.

J. Once all this information has been collected, discuss it with
the client and make a knowledgeable decision as to the appro-
priate evaluator.

IV. CONFERENCE WITH CHOSEN EVALUATOR BEFORE
THE EVALUATION COMMENCES.

A. Once an evaluator has been selected, it is important
that you confer with the evaluator before the process be-
gins. I have had unfortunate circumstances arise when I
spoke with the evaluator well after she had proceeded with
her evaluation. The evaluator had already made up her
mind as to what she believed and what her opinions would
be and, therefore, my input was basically disregarded. This
relates not only to the analysis of certain facts which you
may want to provide to the evaluator, but also to other
information which may have been omitted from the evalu-
ation process.

B. Be ready to state in a brief and cogent fashion the salient
facts which support a favorable outcome for your client.

C. The evaluator expects counsel to be an advocate.
Therefore, do not hesitate to provide a favorable slant,
but be careful not to overstate your client’s position.
Also, do not overstate the bad attributes or actions of
the other parent.

D. Do not be afraid to include some general analysis from a
legal/psychological standpoint as to what you have been
able to observe at hearings or depositions as to the other
party, such as positions taken in negotiations, etc. We are
not mental health professionals, but we should know more
than the average person about mental health issues.

E. Provide the evaluator with important documents that will
be helpful to him or her in reaching an opinion. An example
of this may be letters written by the other parent that praise
the parenting ability of your client; apologize for certain
negative conduct; are vindictive statements; are statements
indicating an unwillingness to cooperate in co-parenting
the child, etc. I am often amazed at what parties put in writ-
ing, especially e-mail, in these types of cases.

F. Do not be afraid to state to the evaluator a position taken
by the other parent in negotiations between the parties. One

must be careful about stating to the evaluator positions taken
between counsel, because of potential ethical concerns.

G. Make sure that statements to the evaluator are consis-
tent with what you are advising your client. Do not focus
on the other party’s deficiencies without directly relating
them to the impact on the child. An exhaustive list of the
other parent’s faults that cannot be directly tied to a nega-
tive impact on the child is not useful and can make the
wrong impression on the MHP. Advise your client to al-
ways give “child centered answers” to questions posed by
the evaluator.

H. Do not establish an adversarial relationship with the evalu-
ator. The evaluator should feel comfortable with counsel and
have trust in what is presented in the process.

V.DISCOVERY.

A. As soon as the case commences, interrogatories, requests
for production of documents, and perhaps even requests for
admissions, should be submitted. This also relates to the po-
tential evaluation.

B. In this discovery process, one will want to discover the
names of any MHPs or medical doctors used by the oppo-
nent, plus other factors that would be helpful to the evalua-
tor in the evaluation process. This information can then be
used in your conference with the evaluator before the evalu-
ation begins. As time progresses, I find requests for admis-
sions to be more and more useful. Not only do I use them for
information, but I use them for authentication of letters, e-
mails and other documents.

C. Depositions are of course helpful in fleshing out information
that cannot be discerned or obtained through written discov-
ery techniques.

D. Subpoenae duces tecum are very important when it comes
to obtaining the mental health records of the opposing party.
Mental health records should be analyzed carefully.

In Maryland, a party has a patient-psychiatrist/licensed psy-
chologist/licensed certified social worker privilege with re-
gard to any diagnosis or treatment they received outside of
the custody evaluation. Courts and Judicial Proceedings 9-
109, 9-121. A party does not automatically waive their pa-
tient-psychiatrist/licensed psychologist privilege when cus-
tody is in issue or when a custody evaluator is appointed.
Laznovsky v. Laznovsky, 357 Md. 586; 745 A.2d 1054 (2000).

(continued on page 11)
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September Birthdays:

Madeline Kahn: “Oh, sweet mystery of life I've found you!!!"” Awonderful comic actress,
added class to Blazing Saddles and Young Frankenstein, among other films.

Adam Sandler: “I'm not a golfer, I'm a hockey player.” Haven'’t cared for most of his films
because | think that gross out humor is too easy, but Happy Gilmore was a riot...

Joan Jett: After all, she is from Rockuville...

October Birthdays:

Theodore Roosevelt: Imagine, a political leader who read and wrote books...”Do not all
these things interest you? Isn’t it a fine thing to be alive when so many great things are
happening?”
Groucho Marx: “Either this man is dead or my watch has stopped!”
“l was married by a Judge...l should have asked for a Jury.”

“Politics doesn’t make strange bedfellows, marriage does.”
Stop me. Happy 114%, Julius...

Mickey Mantle: Ran like a deer, hit for power, when he died every man | know over 40 felt
atwinge...

November Birthdays:

Joe DiMaggio: Ran like a deer, hit for power, when he died every man over 90 felt a
twinge...

Carlo Collodi: Creator of Pinochio...fortunately for my client’s, and probably your’s too,
that thing about his nose is make believe...

Jimmie Hendrix and Bruce Lee: 2 cultural icons of the early ‘70’s, share the 27" as a
birthdate...it's been 30 years since they died, and people still listen to Hendrix and watch
Lee’s movies...
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