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=2 @%essage from the Sditor

The practice of Family Law requires us to learn a little bit about everything, from tax law (proper
treatment of alimony payments) to ballet lessons ( cost of private training for child support
calculations) to sexual deviancy (actually, some of us merely put prior knowledge to use when
we begin to practice, but let’s be kind). Our very own former prosecutor Marty Sitterding puts her
prior knowledge of...er, of criminal law, to use in her fine article What Family Law Attorneys Need
to Know About Criminal Law and Jonathan Greene looks at the intersection of Family and Immi-
gration Law. The intrepid Diana Metcalf reports from the field with her AFCC Annual Conference
round-up, Solving the Family Court Puzzle, and we even have another of those practice and
procedure articles for you; by the time we finish this series covering the secrets in all 24 jurisdic-
tions the powers that be will change their protocols just to tease us...no, actually by the time you
read this it will have changed... )

June 2005...and so another Bar year draws to a close; why, by the time you read this the
Annual Meeting will have come and gone, with another educational program from your Section
Council at our business meeting... Many thanks to our outgoing Section Chair, Barry Dalnekoff;
his unwavering support for FLN kept it coming to you in it'’s present form during a slight crisis
earlier this year.

We’ve had a wonderful year, brought several new writers aboard HMS FLN, and look forward to
the new Bar year.

Please contact me with thoughts, comments, article ideas, etc.:
Herbertlaw@worldnet.att.net
301.952.0707
Next Issue: September 2005

— ——

’\ LEGAL QUOTATION OF THE MONTH
4

.f‘ “We tell ourselves that trials are about truth, but they are also very much about clarity. The most
convincing case wins, not necessarily the truer one.” Steven Lubet, Murder in Tombstone The
Forgotten Trial of Wyatt Earp

Following the killings of Billy Clanton and Frank and Tom McClaury, the infamous “Shootout at
the OK Corral”, Wyatt Earp faced a grand jury in Tombstone, Arizona; this book examines that
proceeding. Fascinating look at procedure in the 1880’s, legal tactics, difficult clients...Lubet is
alaw professor.
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Message from the Chair - June, 2005

The theme of this year’'s annual program — Annapoloz —is a
fitting note on which to end this year. | heard rumors, unfounded
no doubt, that some people believe the Section Council is like
the man behind the curtain — never seen, sometimes heard
and of little overall value. This year, however, anyone who may
have entertained such thoughts will need to think again. Each
year, our activities become increasingly more demanding and
time consuming but the results are worth those efforts as our
visibility and credibility as a Section increases.

My past messages have touched on what we, as a section,
have attempted to do and what we have achieved. The News-
letter, Hot Tips, Family Law University, MICPEL programs,
the Beverly Groner Award, the Listserv, the Website, the leg-
islative programs, pro bono activities, The Bar Journal, public
information brochures, local bar association and law school
liaisons and, of course, the Annual Meeting program in Ocean
City — all of these are made possible by the very fine, able
and talented lawyers of the Section Council. It has been my
distinct honor and privilege to have served with the present
and past members of the Section Council, and there is no

quick and simple way to express my gratitude and apprecia-
tion for all of their time, effort and energy that has made the
work of the Section Council the success that it is and will
continue to be in the future.

In addition to the members of the Section Council, the folks
at MSBA headquarters as well as our friends at MICPEL de-
serve hearty thanks. Without the incredible administrative
support we receive from MSBA and unfaltering assistance
from MICPEL, we simply could not survive, let alone thrive.

The Family & Juvenile Law Section is one of the most ac-
tive, important and necessary sections of the Maryland State
Bar Association. | again urge those who are not members to
join the Section; those who are members to get involved
with the Section’s activities; and those who are involved to
do even more. We do make a difference and we must con-
tinue to do so.

Bamy . Dalneksf, Chair 2004-5
Annapolis, Maryland

When Immigration Meets Family Law: An International Collision

by Jonathan S. Greene'

Combining immigration law and family law is often as promising
as mixing oil and water. Unfortunately, you are going to have to
do some fancy legal chemistry someday because immigration
issues are appearing all the time in family law cases.

Maryland might have more than 800,000 foreign born residents.
Of those, between 200,000 and 250,000 Maryland residents are
immigrants without any legal documents. Many more are present
in the state on temporary visas for work, study or vacation.
Maryland and Delaware also feature the highest ratio of un-
documented immigrants to legal immigrants in the Northeast-
ern United States.?

Not surprisingly, many practitioners have to deal with foreign
born residents in family law cases all the time. While a good
family law attorney can obtain a great result in a divorce case,
failure to pay attention to the immigration consequences can
result in a client being deported and never enjoying the ben-
efits that were so richly deserved.

There are many scenarios for family law attorneys to keep in
mind to avoid an unintended disaster. This article intends to
focus on one particular problem in the area of support. If read-
ers like the information contained below, other immigration is-
sues will be explored in future articles.

By the way, family law practitioners are not alone in facing
immigration issues. If ever in doubt, family law attorneys should
consult with highly qualified immigration counsel for assistance.
More than 700 lawyers from Maryland, D.C. and Virginia be-
long to the American Immigration Lawyers Association, the
leading specialty bar for immigration lawyers.’

(Endnotes)

! Jonathan Greene is a member of Howanski & Greene, LLC in
Towson. He is the current chair of the Washington, D.C. Chapter
of the American Immigration Lawyers Association and a frequent
speaker and author on immigration and family law issues.

2 The number of undocumented immigrants and legal immigrants
is estimated by the Pew Hispanic Center, “Estimates of the Size
and Characteristics of the Undocumented Population,” Jeffrey
S. Passel, March 2005.

3 The organization can be contacted at www.aila.org

(continued on page 30)
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MARK YOUR CALENDARS:

*The Family Law Committee of the Prince Georges
County Bar Association meets on the third Wednesday
of each month at 4:45 p.m. in the Circuit Court Law Li-
brary. Each meeting includes a Guest Speaker...all are
welcome. Upcoming topics include:

No July meeting: we need a break...
August 17: Planning meeting for the 2005/2006 Bar Year
Justin Sasser and Elveta Martin, Co-Chairs

*Baltimore County Bar Association Family Law
Committee

Thursday, June 23, 2005 - 4:00 p.m. - Grand Jury Room in
the Court House; Baltimore County Bar Association Fam-
ily Law Committee Organizational Meeting

Wednesday, September 28, 2005 - 6:00 p.m. - Towson
Golf and Country Club -September meeting of the Balti-
more County Bar Association Family Law Committee

Craig J. Little, Esquire
Kaufman, Ries & Elgin, P.A.
The Exchange, Suite 113
1122 Kenilworth Drive
Towson, Maryland 21204

0 (410) 828-6100

F (410) 828-7292

E ¢jlittle@family-law.com
MICPEL

Family Practice 2005 Update

August 26, 2005

9:00 a.m.—1:15 p.m.

University of Maryland Shady Grove
9640 Gudelsky Drive

Rockville, MD

August 31, 2005

9:00 a.m.—1:15 p.m.

University of Baltimore Business Center
1415 Maryland Avenue

Baltimore, MD

In one comprehensive program you’ll learn about all of the
major developments in Maryland family law during the past
twelve months. We'll also clue you in on some small devel-
opments that have changed family law practice in subtle,

but important, ways. You'll get an invaluable update on case
law, legislation and court rules. Your guides on this interest-
ing and informative tour through family practice territory are
Paul Reinstein, Bryan Renehan and Stacy LeBow Siegel -
veteran MICPEL faculty members and respected, experi-
enced, highly effective lawyers, who have concentrated their
practices in this area for many years. In addition to the
great learning opportunity, you'll have time to network with
colleagues and make new contacts among attendees who
consider this highly regarded annual update to be a required
component of their professional development plan as family
law practitioners. New case law, new legislation, new rules,
plus analysis of court trends over the past year, advice on
advocating in the gray areas left unresolved by recent deci-
sions, and lots of practical tips on avoiding procedural pit-
falls - in short, everything you need to know to keep up-to-
date in family practice - will be covered.

Please contact MICPEL at 410.659.6730 or e-mail
info@micpel.edu for more information or to register for this
program.

Tuition:

MSBA Family Law Section Members: $149
MSBA Young Lawyers Section Members: $149
MSBA Members: $169

All Others: $199

Flex or Select Pass Holders: $0

Video Replay: $149

PAMCLE Credits Fee ($2/hour): $8

0 (000oooooo

My mother, Lorraine Herbert, turned 75 years old
on May 11. My sister Bonnie had a party for her on
May 15, most of the family and friends were there,
great food (the lasagna was wonderful, Carmella).
But...what with Daniel’'s soccer game, and getting
ready for a trial with Leo Keenan (this couple split
and reconcile, split and reconcile, accompanied
by calls to the Sheriff, etc.) and getting this issue
ready, well, | forgot to get her a card. | know, | feel
like a heel, and so, on behalf of the 1,000 members
of the Family & Juvenile Law Section of the Maryland

State Bar Association:

Happy Birthday, Mom!!!
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Is Your Client’s Income Properly Reported?

Spouses may try to hide funds during divorce proceedings in several ingenious ways to
improve the share of the ultimate financial settlement. Here are some of the methods and
how to catch the offending parties.

By Cheryl B. Hyder, MT, CPA, CFE, CVA

Bart and Alice were the seemingly perfect couple — married
32 years, four grown children, six grandchildren. Bart had
built Bacme Electric into a multimillion-dollar business and
provided well for his wife and family. He had provided well for
his mistress, too. A mutual friend had told Alice about Bart’s
dalliance and before long Alice had filed for divorce. Bart wasn't
going to split without taking some big bucks, however. For
years he had been hiding away funds in secret accounts,
with cooperative relatives, and through illegal and dubious
business practices.

But Melanie, an astute fraud examiner and forensic accoun-
tant retained by Alice’s lawyers, thoroughly examined Bart’s
finances. She discovered the hidden accounts and invest-
ments, and his other illegal money arrangements. Bart now
had to give up thousands of dollars in assets, answer the
charges of a criminal investigation, and endure his kids’ re-
jection. Oh, and his mistress left him."

* * * * * *

Every couple wants a successful marriage, but sometimes
the dream becomes a nightmare when events lead to a
failed relationship culminating in one party filing for divorce.
Due to the lead time usually associated with a deteriorat-
ing marriage, one or both parties may engage in varying
degrees of “divorce planning.” Tactics may range from set-
ting aside liquid assets to cover necessities during the
divorce proceedings (including professional fees), or out-
right fraud, all of which improves one party’s share of the
ultimate financial settlement.

Either spouse may engage in tactics designed to result in a
greater monetary award even though only one spouse may be in
amoneyed (“independent”) position. As a result, family law prac-
titioners, fraud examiners, and forensic accountants should never
forget that information received from either party may be inten-
tionally misstated and/or manipulated.

It's important to address the issues encountered during the
income, or support, aspect of a case. Be cognizant that a
spouse may legitimately be so distraught by the deteriorat-
ing marriage that he or she is distracted from his/her other-
wise lucrative and successful livelihood to the point where
income suffers. At the same time, however, there may be
other reasons for the sudden decline in income available to
support the family and so it's necessary to look at the finan-
cial representations with a critical eye.

Defining underreported personal income

A basic definition of underreported personal income is net
cash flow of a legal or illegal nature, which a party failed to
disclose to a third party in accordance with that party’s re-
porting criteria.

Either unreported or understated income may be referred to
as “underreported” income. Underreported income may be
attributed to direct as well as indirect sources. When an indi-
vidual gains financial advantage — with or without an apparent,
positive impact on cash flow or liquidity — this is said to cre-
ate an indirect source of income available for support by vir-
tue of the benefit received.

One must understand and accept a few truisms before being
able to understand how income is underreported:

- “Income” is in the eye of the beholder. By this, | mean that
what'’s considered “income” for support purposes may not be
recognized as income outside of family court. Further, the
particular rules identifying income available for support are
established according to state law.

- It’s possible for income to be earned before it's received.
Income is either earned and re-assigned to a third party co-
conspirator, or intentionally not paid until a later date at the
recipient’s request. One should consider whether the payer
and the recipient account for the item in the same manner
and in the same tax period, and of course, whether the recipi-
entis able to influence the timing of the payment.?

- It’s possible for income to be received before it's earned.
This is the reverse of the second item; in this instance, the
recipient receives advances against future earnings or future
expenses if there’s a bona fide expense account involved.
These advances should be disclosed as debt on the
individual’s personal balance sheet; however, the accountant
or attorney must make complete inquiry of the company re-
garding the security for repayment, loan terms, etc. to en-
sure that the “loan” isn’t a disguised bonus and represent
currentincome.

- It’s possible for income to be disguised as loans or other
payments. For example, an illusory reduction in compensa-
tion is created by “loaning” the company a portion of one’s

(continued on page 6)
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Is Your Client's Income Properly Reported? . ..

(continued from page 5)

salary (in which case, the “loan” is “re-paid” a few days after
the divorce is final). In another common scam, a cooperative
employer may reduce cash compensation while at the same
time assent to making direct payments to third parties on
behalf of the employee. Net (after tax) income available for
support may also be artificially deflated by increasing tax
withholdings. The taxes are ultimately refunded to the tax-
payer-spouse when a tax return is filed, but in the interim
period it appears that net cash flow is reduced (for instance,
if a pay stub showing year-to-date withholdings is used to
calculate netincome available).

- It’s possible for income to be earned, received, and simply
omitted from the reporting process. This is a classic applica-
tion of the “Fraud Triangle” first proposed by Donald Cressey,
anoted researcher in the area of occupational fraud and abuse.
His theory is that all frauds have common elements, which
can be explained in our context as follows:

+ Pressure: One of the spouses, perhaps the independent
spouse, feels pressured to maintain a certain lifestyle while
also providing a similar lifestyle for the estranged spouse.

+ Opportunity: Because of the voluntary reporting system
used in the family court system a spouse with a vested inter-
estin underreporting income is given an opportunity to omit
income from an income and expense report and/or a tax re-
turn for the corresponding year.

+ Rationalization: The spouse is able to justify his or her
actions by one of two common mind-sets: “I've earned it and
I'm keeping it,” or “| deserve it for putting up with that rascal.”

Defining income available for support

“Income available for support” generally includes income from
all sources and may include something called “potential in-
come” when allegations of voluntary or intentional impover-
ishment are involved.

Sources of income available for support must be identified
before they can be quantified. Where does one look for this
income? Forensic accountants and fraud examiners are spe-
cially trained to recognize information that’'s omitted, as much
as they are skilled in examining facts provided. A common
mantra is that it's as much about what you don’t see as it is
about what you do see. For instance —when reviewing mari-
tal bank accounts, are all expenses that you’d expect to see
accounted for? If not, why not? Here’s a simplistic illustration
of the thought process: one spouse may disclose income of
$100,000 yet at the same time claim expenses of $125,000.
How did the couple make ends meet? The answer may be as

innocent as an error (reporting something twice), or as sinis-
ter as the existence of a complex scheme in which unre-
ported income is deposited into hidden bank accounts to fund
expenses or investments that may also be undisclosed.

Ifit's suspected that one of the individuals was contemplating
separation or divorce prior to the actual event and therefore
had ample time to plan the financial separation, additional
work will be required to ensure that all income sources are
captured and assets are counted. This expanded scope may
mean analyzing additional historical years of the marriage,
applying supplemental procedures to the base information,
orincluding third parties in the discovery process.

Identifying income

A good starting point in identifying income sources, marital
assets, and liabilities,® is to review information previously re-
ported to third parties for purposes unrelated to the divorce.
These data points provide a benchmark reality check from a
time when “things were good” and often predate a spouse’s
urge to manipulate actual finances or financial reports, at least
with regard to the domestic situation.* Be careful to keep
these data points in perspective, however, because the re-
quirements for the referenced report may differ from those of
the court. Thus, it's entirely possible that the amounts previ-
ously reported won't agree to “reality” as defined by the fam-
ily court, for any number of legitimate reasons.

Earnings, or compensation for services, are the most com-
mon form ofincome. Are earnings always considered “income”
for family court purposes? Well, it depends. Earnings gener-
ally can be included in support calculations when they be-
come accessible (that s, available). When compensation for
services rendered consists of something other than cash
wages, an appropriate line of inquiry and analysis may in-
clude the following questions: When does the right to the
income become absolute and unrestricted? Does the spouse
have the ability to designate an alternate payee? Can the
spouse influence the timing of the payment? As these ques-
tions demonstrate, one spouse may be able to defer some
elements of income until after a date of particular significance
in the divorce proceedings. The facts and circumstances of a
particular case may indicate that a proper line of inquiry in-
cludes future expectancies as well as other known sources
of income.

Future expectancies, orincome that might be anticipated to
be received in the future, include such items as personal per-
formance bonuses, large contract awards to a business (which

(contineued on page 7)
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Is Your Client's Income Properly Reported? . ..

(continued from page 6)

impacts the business owner or executive’s compensation),
or other business opportunities. This may represent present
earnings, which are beyond the predicted or normal compen-
sation stream. As a result, it may be possible to manipulate
apparent receipt of this income by diverting it to a trusted
source while the divorce winds its way through the legal sys-
tem. For example, one spouse may earn money that’s en-
trusted to a sibling who then uses the funds to surreptitiously
pay certain expenses on behalf of the concealing spouse.
The result is “parked” income resting with a co-conspirator
during the pendency of the divorce action, possibly used to
fund lifestyle expenses or start-up business ventures, which
are then concealed from the court. Opportunities to engage
in this conduct are greater when a business enterprise is
involved; as a result, a forensic accountant or fraud examiner
will probably need to examine the relationship between the
business’ income and expenses and those of the marital unit.

Other common sources of income available for support, be-
sides compensation, may include:

- Net cash flow from rental real estate, which is defined by
reference to actual cash flow and not “allowable” deductions
for income tax purposes. Support statutes aren’t consistent
in their treatment of depreciation or other “paper” expenses
for determining the “ordinary and necessary” expenses that
offset cash flow in determining income available for support.

- Amounts received, which are intended to replace income,
are themselves considered income. Insurance benefits in
place of lost compensation, such as workers’ compensa-
tion, or unemployment or disability insurance, are consid-
ered income available for support. These benefits are distin-
guished from assistance-based programs such as food
stamps, or transitional assistance that are not counted as
income for support purposes. Be alert to the possibility of
“intentional impoverishment,” which occurs when the recipi-
ent spouse tries to change his or her employment status to
reduce apparentincome for a greater financial benefit through
the divorce proceedings.

- Investment income, such as that arising from interest, divi-
dends, and trusts, may be considered an element of income
available for support, depending on the particulars of a case.
Some jurisdictions prohibit a “double dip,” which occurs when
income is counted toward both support and asset distribu-
tion. If the money received is a return of capital or principal,
however, itisn’'t generally considered in the calculation. When
analyzing your facts, ask these questions:

+ |s the income stream reinvested in the principal or distrib-
uted to the owner?

+ Isthe underlying asset marital, and if not, have the courts
ruled that the character of the attributed cash flow is marital
orexcluded?

+|s the non-taxable as well as taxable income stream con-
sidered appropriately?

- Non-compensation cash flow from an operating business or
investment partnership. This includes such items as dividends
or distributions of business income or property (with or with-
out consideration of the company’s historical cash retention
and distribution policy). This cash flow, as discussed below,
may take the form of direct cash payments to the spouse or
on behalf of the spouse.

Following are some other examples of an “income discon-
nect,” in which the income reported to family court and an-
other party may legitimately differ:

Not all “income” is reported on a personal income tax return.
Such things as tax-free interest and dividends, certain insur-
ance proceeds, and retirement plan income needn’t be reported.

- ltems may be included in “income available for support,” which
one wouldn’t otherwise consider as accretions of wealth or
sources of income. When the independent spouse makes a
discretionary contribution to his or her closely held business’
profit sharing plan, he/she is decreasing the business’ profits.
This has a compound effect — the business’ income (and cash
flow) available to distribute has declined® and that individual’s
compensation, and perhaps that of other employees (which
presumably would have been paid currently), is partly deferred.

- So-called “loans” lacking substance or possibly intent to
ever repay may be reported as debt of the subject spouse,
but may in fact be a source of additional cash flow and in-
come. For instance: Dr. Smith routinely pays personal ex-
penses from his business, and his astute bookkeeper ac-
counts for these items as a loan to Dr. Smith from his medi-
cal practice. Unfortunately, the tax accountant isn’t quite as
alert and so these advances are never reported as income to
the good doctor.

Other sources of cash flow may or may not generate income
available for support based on the facts of a particular case.
These fact-sensitive sources are outside the scope of this
article, but include stock option awards, retirement benefits,
trust distributions, and gifts. Instinctively, one may presume
the character of these items isn’t “marital”; however in certain
situations this may not be the case.

(contineued on page 9)
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June Birthdays:

Ray Harryhausen: Filmmaker, Stop Motion Animator: Noteworthy film was “Jason and the
Argonauts” (in my Walter Mitty moments | am Jason and OCSE are the sword-wielding
skeletons!) Best man at Ray Bradbury’s wedding...

Malcolm McDowell: Actor: In what film did he and his impish, fun-loving pals spend an
evening in “The Korova Milk Bar"!!!

July Birthdays:

Ann Landers and Abigail Van Buren: | admit it, | read their advice columns: our past chair
Keith Schiszik clipped one of Ann Landers columns on how to screw up children of divorce
and handed it out to clients for years...now you know that Keith reads Ann Landers, too.

William Hanna: Of Hanna/Barbera fame, creator of Tom & Jerry and The Flintstones:

another admission, | have spent considerably more time over the years with Fred and
( Wilma then with Prosser or Rotunda...

August Birthdays:

Judge Lance lto: Let O.J.’s trial go on for a year, I'm lucky to get 3 hours in front of a Master. )

Preston Sturges: | guess this is our Hollywood issue: Screenwriter, Filmmaker, renaissance
man. Invented the perfume “Red Red Rouge” in his early ‘20’s, wrote numerous stage hits and
wrote and directed some of the funniest films of the ‘30’s and ‘40’s: The Great McGinty, Hail
The Conquering Hero, Sullivan’s Travels and my favorite, The Miracle of Morgan’s Creek: small
town girl wakes up with a hangover and while racking her brain to review the night before finds
herself married and pregnant and yes, it's a comedy. William Demarest (later Uncle Charlie of
My Three Son’s fame) is the harried father coping with his daughter Trudy Kockenlocker’s
problem as well as trying to shield his far-too-worldly younger daughter, 14 year old Emmy:

Kockenlocker: You wasn’t thinking of getting married, was you?

Emmy: At fourteen? | was thinking of going down to the corner and having a soda.
Kockenlocker: | didn’t mean what you was thinking about right now. | mean generally.
Emmy: Generally, yes.

Kockenlocker: Generally, yes what?

Emmy: Generally, yes, | think about marriage. What else do you think | think about?
Kockenlocker: Oh, you do, do you?

Emmy: Anybody can think about it, can’t they? It doesn’t cost anything to think about it.
It's only when you do it that it costs two dollars.

Kockenlocker: What costs two dollars? You seem to know a great deal about a subject
far beyond your years...

Burt Ward: The Boy Wonder turns 60...

S T SsS——
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Is Your Client's Income Properly Reported? . ..

(continued from page 7)

Finally, be aware that income reported elsewhere may have
been “puffed,” or overstated, if it served in the best interests of
the individual. For instance, a loan application or personal
financial statement submitted to a bank in connection with a
request for financing will usually contain a section asking for
details on the applicant’s income. That individual may believe
that to secure the necessary financing some aggressive (and
fictional) arithmetic is in order.

Closely held business considerations

If one spouse is a principal or key executive in a business
enterprise, there are unique opportunities to manipulate his or
her personal income due to the direct relationship between the
business’ income and that of its owners. When a business
has a good year, the presumption is that its principals and key
executives receive larger bonuses, and the opposite is true as
well. It follows, then, that by artificially deflating a company’s
profitability, one can create the illusion of having less income
available to an individual attributed to that business — conve-
niently in the period of orimmediately preceding separation.

The most common scenario occurs when the business pays
personal expenses on behalf of the independent spouse and
fails to include the amount(s) paid in the spouse’s income
(that is, treats the expenses as ordinary and necessary busi-
ness expenses). When the business pays personal or other
discretionary expenses for the independent spouse, this cre-
ates income attributable to that person for purposes of calcu-
lating support, irrespective of its inclusion in income reported
for tax or any other purpose. The mere payment of personal
expenses through a related business isn’t what is objection-
able; the objection arises from the business’ failure to ac-
count for the payment as part of compensation.

One should be aware that it is possible that the business in-
cluded those items, which were personal in nature and paid di-
rectly by the business, in the individual's compensation. Thus,
one should not assume that payment of personal expenses by a
business is improper on its face. One must determine if the ex-
penses were attributed to the individual and included in his or her
compensation. If the items are accounted for by the business as
advances or loans to the individual, or as business expenses,
then it’s likely that the individual’s personal income will be
underreported for income tax if not other reporting purposes. If
there are elements of “personal income” improperly characterized
by the business, these items may be either considered additional
income available for support, or “hormalizing adjustments” for pur-
poses of an associated business valuation — but not both.®

Manipulating or accelerating expenses of a company subject
to one spouse’s control is another way to adjust personal

income, this time by reference to business income. The busi-
ness income, which otherwise would be available for distribu-
tion to its principals, is intentionally and falsely diminished to
decrease the apparent income available for distribution and
therefore, support. Common schemes may include:

- directing prepayment of legitimate business expenses;

- issuing payments to related parties for services never ren-
dered (in some instances, the cash is “parked” with the re-
cipient until a later date when it's refunded); and

- intentionally overpaying vendors with the expectation of re-
ceiving a refund (which the spouse will convert to cash after
the divorce).

Unfortunately, it's also conceivable that persons other than
the involved spouse may cause a dip in the business’ opera-
tions thus depressing the business income available for dis-
tribution to that spouse. For instance, if a trusted executive is
embezzling, less income will be available to the owner-spouse
due to situations beyond his control. If this occurs, the two
spouses may need to work together — first to resolve the
embezzlement through proper legal channels, including pros-
ecution and restitution (if available), and then adjusting the
financial analyses. At the end of the day, the subject
company’s results of operations and financial position should
be as close to economic reality (pre-event), for both the inevi-
table business valuation and the evaluation of income avail-
able for support without penalizing either spouse for the mis-
deeds of the third party.

As this discussion indicates, direct or indirect sources of
income may escape detection unless a forensic accounting
and/or fraud examination is conducted.

Assume nothing

One shouldn’t assume that a single instance of underreported
income for a particular purpose creates a reporting pattern
consistent among all interested parties and reports issued to
them. The same person who engages in underreporting for
income tax and/or divorce purposes may also over report his
or herincome when applying for loans or disability insurance.
It's imperative that as many available data points as possible
be sought out and corroborated. Any inconsistencies, no
matter how slight, need to be investigated.

The financial discovery process may take on a feeling
similar to that of a federal tax authority investigation. This

(continued on page 10)
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(continued from page 9)

is because understatement of income available for sup-
port has a motive comparable to understatement of tax-
able income — “less is more.” In both cases, underreporting
enables the reporter to keep more and part with less in-
come. As a result, a “divorce planning” technique may
only reflect changes in the magnitude of pos-sibly already
existing tax fraud.”

Due diligence required

How does one determine whether income is properly repre-
sented to the court? A forensic accountant or fraud exam-
iner will usually conduct an initial interview with a client about
lifestyle issues and possibly review reports prepared for the
court detailing the marital lifestyle.® The next step will likely
be inspection of preliminary documents secured by the at-
torney early in discovery, such as financial statements and
tax returns for the individuals and any business entities as-
sociated with them. These documents provide insight into
the finances of the parties, including the expected or poten-
tial sources of income and possibly an otherwise undis-
closed business enterprise in which one of the parties has a
financial interest.

Some of the fundamental sources of information to request
access to include:

- Income, estate and other tax returns. These documents
should be requested for the parties to the divorce, including
any related business enterprises. If there are allegations of
income diversion to a paramour then that individual's income
tax returns should also be requested. All tax returns contain
an affidavit (above the signature line) stating that the docu-
ment is being signed under penalty of perjury by both the
preparer and the subject of the reporting.

- Personal and/or business financial statements. These are
prepared for the independent spouse relative to life insur-
ance or loan application requirements but may also be pre-
pared for estate planning or other bona fide purposes. These
forms are often prepared by the accountant for the business
orindividuals, and may be required for compliance with loan
covenants or other reasons such as life or disability insur-
ance applications or estate planning. The financial state-
ment, particularly if a bank or insurance form is used, may
also contain a statement attesting to the accuracy of the
information reported and requiring the signature of the preparer
and the subject.

- Loan and insurance applications. These documents are
examined for consistency with other disclosures as well as
additional information. Applications of this nature are signed

under penalty of perjury or with some similar statement at-
testing to their accuracy.

- Bank, brokerage and other investment account statements
and canceled checks.

- Site visit to a business owned or controlled by one spouse.
If one spouse owns a business, the expert should visit it and
check out how its run, how often the owner is on the pre-
mises, and his or her relationship with employees. All these
details can provide clues as to whether the spouse-owner is
receiving unreported income or inflating expenses.

Glaring errors, irregularities, or possible frauds may be dis-
covered in the tax returns, financial statements, and applica-
tions. These are the same documents whose accuracy was
attested to in a sworn statement by at least one party if not
both spouses, and possibly by a third-party preparer. When
these errors, irregularities or possible frauds occur, the im-
pact on the divorce proceeding isn’t clear.

In some jurisdictions, special masters or judges may halt
proceedings and, off the record, urge the parties to settle
the case rather than disclosing on the record and in
meticulous detail the nature of the improprieties to the
detriment of both spouses. Others tend to “let the chips fall
where they may.” These “chips” may include intervention
from tax authorities as the result of a revenue agent
discovering the improprieties by reading family law decisions.
The federal tax authority’s actions may be warranted; for
instance, a cash hoard containing excessively high amounts
of unreported income may be uncovered, or there may be a
substantial amount of personal expenses (in one case, 90
percent) deducted as business expenses on the business’
income tax returns. If tax authorities become involved, either
because a revenue agent discovered improprieties by reading
published cases or because another party contacted the
agency, then in most cases neither spouse will benefit.
Obviously, the spouse who engaged in underreporting taxable
income will have financial consequences that may be severe.
The other spouse, who may or may not be an “innocent
spouse” according to tax statute, will also feel the
repercussions in the way of reduced income available for
support or fewer assets available for distribution.

The biggest question is whether the documents and other
evidence provided by each party for examination by the other
spouse’s experts will support the other information provided
and that which the forensic accountant or fraud examiner is
able to discern using specialized methodologies. The business

(continued on page 11)

10 Section of Family & Juvenile Law

Spring 2005



Is Your Client's Income Properly Reported? . ..

(continued from page 10)

and personal records produced through discovery are
examined for consistency with what the forensic accountant
or fraud examiner is able to learn from the attorney and the
attorney’s client as well as the financial disclosures, which
may have occurred prior to the accountant’s or fraud examiner's
involvement. Information gleaned from these primary
documents, and other documents and information requested,
is corroborated with information obtained by interviewing the
independent spouse and his/her partners if any, the business’
accountant and other financial advisors, and if appropriate,
former spouses.

So | recomputed income — now what?

The computation of income available for support is
compared to the lifestyle reported by the respective
spouses. The result of each computation needs to be
evaluated with a discerning eye. The question here is
whether the income is sufficient to support the reported
lifestyle. If not, there may be legitimate explanations, which
of course will need to be validated. Some of these answers
include bona fide loans, inheritances and gifts — all of
which carry their own implications in the context of a
divorce, beyond the scope of this article. Or, there may
be other sources of income which have yet to be
discovered and it may be time to dig a little deeper. In
most cases, the effort is worth it, to root out the fraudulent
practices often inherent in “divorce planning.”

Cheryl B. Hyder, MT, CPA, CFE, CVA is a senior forensic
accountant with the Forensic Accounting and Dispute
Analysis team of Klausner Dubinsky + Associates in
Bethesda, Md. Most of her professional career has been
devoted to forensic accounting, primarily in the niche of
high-profile, high net-worth matrimonial litigation. Her
e-mail address is: CHyder@kd-cpa.com.

(Footnotes)
! This fictitious case is used for illustrative purposes.

2 Most individuals use the “cash method” of reporting income,
where cash inflow becomes income as received. Other methods
available typically apply to businesses.

3 Searching for hidden assets and liabilities in the context of a
matrimonial proceeding usually occurs as part of a forensic ac-
counting examination, simultanecous with the search for unre-
ported or underreported income. Special considerations when
searching for hidden assets are beyond the scope of this article.

4 Unfortunately, this isn’t always the case. Matrimonial forensic
examinations frequently uncover such things as bank fraud, in-
surance fraud, or even tax fraud — things which one spouse may
not be aware of.

’ There are other issues and considerations associated with the
compensation of a closely held business owner beyond the scope
of'this article. The primary concerns are tax implications and the
impact of the compensation on the value of the business.

¢ “Normalizing adjustments” are changes made to the subject
company’s books for analytical purposes, to more closely re-
flect the company’s true economic financial position and results
of operations on a historical and current basis.

7 Tax fraud, for purposes of this article, is the affirmative act of
intentionally filing an improper tax return(s) with a taxing juris-
diction, creating a substantial deficiency in tax liability.

8 The propensity of one or both spouses to overstate mari-
tal expenses is also a concern, but is outside the scope of

this article.
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PARENT COORDINATION

An Effective Means to Reduce Child Custody Conflicts and Litigation
By Patricia J. Simpson, MS., LCPC

Backaround

In many instances of divorce, especially involving child
custody or child support, there is a high level of conflict
between the parents. The child is often used as a tool and
is thrust into the conflict adding undue stress to a child
that is already suffering as a result of the divorce or cus-
tody conflict.. The conflicts result in the parties routinely
returning to the Courts to resolve even the most minor griev-
ances. The resultis an inundated Court System attempt-
ing to resolve issues of which the Court, in general, has
insufficient information on which to base a decision.

In many situations the parents have poor communications
skills relative to each other, which is exasperated by one
or the other being angry, frustrated or frightened by the
dissolution of the marriage. Each wants the child to see
him or herself as the aggrieved party and the other parent
to be the “bad guy.” In general, this is not healthy for the
child, since the child should be allowed to have a loving
relationship with both parents. Statistics show that chil-
drenin high conflict divorce and custody battles show high
levels of depression and /or anxiety. These children are at
high risk of poor social development, aggressive behav-
iors, oppositional/defiant behavior, poor academic perfor-
mance, eating disorders, substance abuses, and mental
illness.

Parent Coordination: Goals and Advantages

The first goal of Parent Coordination (PC) is to reduce con-
flict for parents and children by teaching the parents prob-
lem solving and conflict resolution skills. The second major
goal is to move the parents towards an effective co-parenting
relationship. Parent Coordination strives to open lines of
communication between the parents by teaching them com-
munication skills that will reduce the probability of conflict.
The third major goal is to help parents understand normal
child development and the impact that conflict has on the
child. Itis hoped that armed with such knowledge, parents
will be more inclined to remove the child from the conflict
and place the child’s needs above their own.

Parent Coordination has several advantages. It cost and
time effective relative to legal fees and court schedules.
Parent Coordination can reduce parents’ stress when they
believe he or she is “heard” immediately. The Parent Coor-
dinator can initiate immediate resolution. Because the
PC is involved routinely, alienating behavior on the part of
either parent can be spotted and reduced or eliminated. If

Court ordered, neither parent can “fire” the PC if they don’t
get their way. And finally, if the parents are cooperative
and amenable to embracing change, the PC and Court
strife can be time limited.

Roles of the Parent Coordinator

The PC is typically an individual who has specialized train-
ing in human behavior (licensed counselor/psychologist/
social) in order to recognize behavior patterns; mental health
counseling; conflict resolution and in most instances me-
diation skills. The PC has multiple roles. First, he/she can
assess the parent’s current state relative to anger, frustra-
tion, mental health and ability to consider the children’s
reaction to the conflict. Further the PC assesses commu-
nications and modifies as necessary, the means and style
of communications to reduce conflict. Using books, train-
ing materials and direct intervention, the PC will help the
parents understand the impact of their conflict on the child
and make choice that are in their child’s best interest.

Typically the PC will help the parents learn how to appro-
priately address issues that have the potential for conflict.
Such issues as: Time sharing including temporary modifi-
cations to Court ordered schedules; parental contact for
the non-custodial parent; differing concepts on discipline,
household rules, and day to day routine; daycare and
babysitting; education, including change in schools, teach-
ers meetings, homework; extracurricular activities, trans-
portation and transfer of the child and their belongings;
the involvement of significant others and extended family
members.

The Parent Coordinator cannot address issues such as:
Change in legal custody; change in parenting time that
would impact child support; a parent’s permanent move
out of state or a significant distance from the other parent;
allegations of physical or sexual abuse; or, the introduc-
tion of a new party as custodian for the child. Nor can the
PC provide legal advice to either parent or act as a thera-
pist for the either parent or the child.

Optimal Ground Rules for Effective Parent Coordination

Depending on the court, the Parent Coordinator is ap-
pointed by the Court as an agent of the Court. The Court
order usually defines the level of authority of the PC rang-
ing from teacher to arbitrator. In some instances parents

(continue on page 13)
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(continued from page 12)

and their attorneys can agree to Parent Coordination un-
der the general oversight of the Court. The Parent Coor-
dinator may ask both parents and the attorneys to sign a
contract or the Court will design an all inclusive order that
provides for every detail regarding time, fees, and the pre-
viously noted issues relevant to the particular case. The
parents must understand that cooperation and change is
in their own, and the child’s best interests. In either case
it is best if the attorneys are instructed to disengage and
allow the PC the opportunity to develop a rapport with
both parties. It should be recognized that neither party
will change overnight and that often the party with the
most significant issues will disagree with the PC and try
to return to litigation tactics to gain an advantage. For the
PC process to be effective the attorney must not engage,
but should reflect their client back to the PC with the
encouragement to fully cooperative. Litigation should be
suspended except for dire situations, and even then the
PC should be allowed the opportunity to resolve the con-
flict first. The attorney for either party may be contacted if
it is felt that the client may be putting himself at legal risk
due to some action or behavior. The PC should have ac-
cess to both the parents’ and child’s medical, mental
health and education records and professionals. Further,
the PC should establish a rapport with the child and Guard-
ian Ad Litem should there be one.

The Court order usually defines the level of reporting the
Court expects. This typically includes periodic written re-
ports or reports prior to specific hearing dates. Copies of
such reports are provided to the parents via their attorneys.
This provides the attorneys the opportunity to monitor their
clients progress, and if necessary offer further encourage-
ment for continued improvement.

The Evolving Process

Parent Coordination is a relatively new concept in the Mary-
land Family Court System. Some counties are reaching a
level of maturity while others are still initiating the process.
Each County must assess their own needs, select the
aspects of the concept that best suit it and establish their
own baseline processes. Even then the County must be
fluid in its approach, as the concept and experiences dic-
tate evolution.

| have been practicing Parent Coordinator in Charles and
Prince George’s County for approximately one and one-half
year. Both counties have used my skills in creative ways to
seek the best solutions for parents experiencing divorce or

the long-term, deeply entrenched cases that appear
insolvable. When | am asked why | prefer to work with par-
ents who create so much conflict and appear not to be mo-
tivated to change, | respond that my role is to motivate par-
ents to experience the joy of giving their child a happy child-
hood free of conflicts of loyalty and feeling responsible for
the family strife. My skills are growing with every case and |
have been extremely fortunate to work with family courts
and attorneys who are dedicated to assisting these families
to stop their conflict. | recognize the importance of having a
legal support system that respects my skills and is open to
alternative, creative choices that move these parents to de-
velop a co-parenting relationship that is not focused on who
wins the child but how the child can be a winner. The stress
associated with working with these families is high but worth
seeing the reduction of the conflicts and litigation. | gain
satisfaction from being a part of the team that supports and
moves the family towards healing. | feel professionally em-
powered that family law and mental health professionals in-
terface and unite to find better solutions for these families.
All of us intuitively understand that when we provide a child
conflict and guilt free access to each parent, we are helping
a child to grow into a healthy, productive adult. | am excited
about developing Parent Coordination in the Southern Mary-
land Courts and expect that it will serve as a creative re-
source for the Courts and the families they serve.

Patricia Simpson is a Licensed Clinical Professional Coun-
selor who has provided mental health resources to seven
Maryland Family County Circuit Courts for twelve years.
She is currently assisting the development of standards of
practice for Parent Coordination Programs in Southern
Maryland Courts.

A Birth
Announcenmnent! !

Baltimore City Family Division Master (and Section
Council member) Christopher Panos and his part-
ner, Dennis Cashen, proudly and joyfully announce
the birth of their daughter, Catherine Sophia Cashen-
Panos, who arrived in this world on February 7, 2005
at4:47 p.m. Cate (as her dads call her) weighed in
at81bs., 30z. and 20.5 inches long. Master Panos
happily reports that Cate’s continuing objection at
sleeping through the night was overruled with final-
ity during her fourth week of age.
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PARENT COORDINATION: The Parent's Perspective

By Anon.

Ilove beingamom! Since becoming a mom, raising my son so that
he knows he is loved and respected has been one of my long-term
goals. This hasn’t changed just because I’'m divorced. What has
changed is that my son now has two homes instead of one. Main-
taining a balance between these two homes such that our son can
thrive, and neither parent feels cheated regarding time with our
son, has been added to the mix.

Don’t get me wrong. My own selfish preference would be that my son
and his father spend little time together. But my son has a need to be with
his dad and to develop his own opinion of his father without my undue
influence. My son’s father also has the right to develop his own relation-
ship with his son. To make a long story short, my son’s father and I
ultimately came to an agreement for 50/50 custody with parent coordina-
tion based on the recommendation of a private custody evaluator.

Parent coordination is a fairly new concept, not yet widely adopted.
I’ve been told that the concept originated with the publication of “The
Unexpected Legacy of Divorce” by Judith S. Wallerstein, et al. in 2000.
Adult children whose parents were divorced 25 years previously were
interviewed in preparation for this book. I’ve read itand could engage
in a lively debate about its scientific merits, but one thing becomes
clear to anyone who reads this book: children are adversely affected
to an incredible extent when exposed to their parents’ divorce conflict.

All parents want what’s best for their kids. Unfortunately, a lot of par-
ents have trouble getting past their own anger and hurt after a divorce,
and exposure to the resulting conflict seriously hurts the kids. In parent
coordination, a third party is used to help teach the parents how to get
past the conflict and onto a different level of interaction for the benefit of
their children. This third party is available to go to court for those
situations that cannot be otherwise resolved. The parent coordinator
can also be used as a “tie breaker” in rare situations when the parents
cannot agree upon some time-constrained situation that the parent
coordinator believes is critical to the child’s well being. Parent coordina-
tion isn’t meant to be feel-good therapy, it’s meant to help parents get
past their anger and get on track for parenting their children.

My parent coordinator is a highly trained, vastly experienced
woman who will put me in my place in a heartbeat. Before our
introductory meeting, she insisted I read a book by her mentor,
“Parenting After Divorce: A Guide to Resolving Conflicts and
Meeting Your Children’s Needs” by Philip M. Stahl, Ph.D. Ifyou’ve
ever heard about parallel playing among children, this book talks
more-or-less about parallel parenting, or co-parenting. We then
met and talked about the background of my situation, her back-
ground, the goals of parent coordination, our expectations of each
other, the financial stuff, and how we were going to proceed. She
had this same kind of introductory session with my son’s father.

As it turns out, my child’s father and I had set up a rather good
situation for our child even before our PC became involved. From
the start of our separation, we had maximized our physical avoid-

ance of each other. Our communications were by e-mail. Child
exchanges were generally done through daycare pickup/dropofts.
We had developed this distance for several reasons, and it was
probably the best thing we could have done for our child.

To start with, our PC insisted we send all our e-mails to her before
sending them to the other parent (she still gets cc’d on everything).
She wished to monitor our ability to keep our interactions on a
professional level, establish a baseline for our interactions, and start
immediately on the job of helping us improve our communication
skills. She and I have spent hours on the phone talking about the
positives and negatives of my written communication style, how my
approach may have elicited an undesirable response when one was
received, how I can get things back on track when this happens, and
how I can improve my approach for next time. Sometimes these
nuances seem silly and unreasonable, but they also seem to work. I
can also occasionally see the impact she’s had on my son’s father’s
writing, and I appreciate the consideration he shows.

Things have been improving slowly but surely. My son’s father and
I now routinely attend the same school functions, we occasionally
exchange e-mails just to relay information on interesting things our
child has done, and we cooperate regarding special events that change
our childcare calendar. Our son is delighted to have both parents at
his school functions, gets to participate in almost every family event,
is doing very well in school (he’s just been accepted into the Gifted
and Talented Program!), and happily switches from parent to parent.

While I believe we still have a way to go before this new routine is
established and there’s no fear of going back to our old, negative
marital routine, there are several things we have going for us. One, our
PC has a wonderful background in working with both children and
adults. She has some incredible insight into what makes a person tick
(I know she has me pretty well figured out). She has numerous ways
to approach every issue, and we often discuss several of them before
one “clicks” for me. Her patience with slow-to-understand clients is
wonderful. In fact, something she’s been telling me the last three times
we’ve spoken has just registered, probably eliminating what could
have been significant future conflict.

Two, I don’t believe our attorneys have ever, either intentionally or
unintentionally, raised the level of conflict between my son’s father
and me. [ know my own attorney has actively discouraged me from
what many would consider a reasonable course of action, discour-
aged me because it would have raised the level of conflict, perhaps
past a point of no return. While both attorneys were active in the
remnants of our case for many months after our PC came on the
scene, their roles and that of the PC have had no overlap. They
allow her to do her job and keep solely to their legal positions.

Three, my son’s father and I are dedicated to giving our son a happy
childhood. While we are unable to do it in the same household, I can say
we are both dedicated to giving our son the love and respect he deserves.
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Editor’'s Note: Parent Coordinators

We have included elsewhere in this issue articles from (1) a Parent Coordinator and (2) a parent who is currently utilizing the services
of a Parent Coordinator. For those practitioners who have not had occasion to work with a Parent Coordinator and may wish to do

so, we include the following:
1. WHEN TO APPOINT A PARENT COORDINATOR

2. WHEN NOT TO APPOINT APARENT COORDINATOR

3. CONTRAINDICATIONS TO THE APPOINTMENT OF APARENT COORDINATOR

4. SAMPLE ORDER

Our thanks to Judge Ann Sundt of the Montgomery County Circuit Court for her assistance.

WHEN TOAPPOINTA PARENT COORDINATOR
- History of parties indicates lack of experience in joint decision-making
(i.e., one parent routinely made parenting decisions; now other parent
wishes to be involved) rather than lack of success in co-parenting.
- Willingness of parties to work with a Parent Coordinator.
- Ability to pay.
- Specific areas of improvement or specific tasks to be addressed.
- Parents share similar goals/values for their children.
- No final legal custody order (i.e., legal custody reserved pending
further hearing).

WHENNOTTOAPPOINT APARENT COORDINATOR
- History of domestic violence.
- Allegations of sexual abuse.
- Bullying; intimidating behavior.
- A mental health diagnosis that is not being treated.
- History of threats against professionals.
- Proven substance abuse.
- Habitual denigration of other partner.
- Geographic distance.
- Financial constraints.

CONTRADICTIONS TOTHEAPPOINTMENT OFAPARENT
COORDINATOR

1. Protective Order prohibiting contact

2. Domestic Violence

3. Alcohol or drug abuse, untreated

4. Psychosis

5. Major Depressive Disorder, untreated

6. Bipolar Disorder, untreated

7. Inability to afford Parent Coordinator fees

8. Geographic factors: (i.e., transportation issues that would limit

participation

9. History of threats to professionals (e.g., malpractice suits, physical harm)

10. Express statement of unwillingness to participate or previous

history of noncompliance with Court Orders

11. Habitual disrespect for other parent (i.e., denigration, bullying,

intimidation)

12. History of sexual abuse

SAMPLE ORDER

Parent Coordinator: The parents shall employ a Parent Coor-
dinator to assist in determining the Children’s best interests
with respect to the issues enumerated in subparagraphs (1) and
(2), and for parental dispute resolution. The Parent Coordina-
tor shall be selected by the parents from a list proposed by
(evaluator or current mental health professional). The selec-
tion shall be made in writing not later than 30 days from the date
of this Order. The Parent Coordinator, if necessary, shall work
directly with the Children’s care providers, including but not
limited to mental health care providers, teachers and/or learn-
ing specialists, and pediatrician.

1. The parents and the Parent Coordinator shall work to de-
velop a written plan, directed at establishing policies which
enhance the Children’s lives as they move back and forth be-
tween the parties’ homes, and in the Children’s best interests,
to maximize their time with each of the parents. Specifically, the
parents and Parent Coordinator may address and reach agree-
ments about how and when homework will be done, clothing
exchange and return, responsibility for transportation to and
from activities, telephone access, participation by each parent
in the Children’s school and other activities, and medication
exchange and other health information. Other issues that may
arise can be addressed with the approval of the parties and the
Parent Coordinator .

2. Access may be increased for the Mother or the Father, and
schedules may be adjusted as the parties and the Parent Coordina-
tor agree, in order to develop a schedule which best meets the
needs of the Children. However, no permanent change may be
made to the schedule set forth in this Order unless the change is in
writing, signed by both parents and the Parent Coordinator.

3. Nothing herein shall be deemed to alter the Mother/Father’s
authority for final decision-making.

4. The parties shall equally divide the cost of the Parent Coordina-
tor and Arbitrator.
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Case Notes:
Issues: Third Party Custody - Fithess of Parents - Exceptional Circumstances.

McDermott v. Dougherty, 385 Md. 320, 869 A.2d 751 (2005).

By Marjorie Roberts, Paralegal for Christopher R. vanRoden, Esquire

Facts: Appellant, Charles David McDermott married Laura A.
Dougherty on November 26, 1994, in Baltimore County and re-
sided in Harford County. One child was born to them, namely
Patrick Michael McDermott, born April 30, 1995. Mr. McDermott
filed for divorce, custody, and child support on September 29,
1995. Initially, Mr. McDermott was awarded custody of Patrick. It
was then changed to the child’s mother and subsequently to the
Doughertys because of his lengthy periods of absence from his
employment as a merchant seaman and his mother’s incarceration.
A Consent Order gave the grandparents, the Doughertys and the
McDermotts, temporary joint legal custody of Patrick with primary
residence to the Doughertys in February, 2002. Mr. McDermott
had de facto custody of Patrick from August 2002 until December
2002, which is a period of time that he was home from his employ-
ment as amerchant seaman. Patrick also spent a lot of time with his
father in the summer of 2003. When Mr. McDermott was in Mary-
land, he had regular and frequent contact with Patrick.

Appellant, Charles David McDermott, was granted a Writ of Cer-
tiorari by the Maryland Court of Appeals over the custody of his
son. Sole legal and physical custody of Patrick was awarded to
the minor child’s maternal grandparents, Hugh and Marjorie
Dougherty, by the Circuit Court for Harford County on September
8, 2003, and subsequently affirmed by the Court of Special Ap-
peals in an unreported opinion on April 5,2004. The mother of the
child was found to be unfit as a parent for custody of the child.
The Court of Special Appeals denied Mr. McDermott’s Motion for
Consideration on May 21, 2004.

The primary reason for custody having been awarded to the
Doughertys was that Mr. McDermott was at sea six months at a
time, as required by his job in the merchant marine. Mr. McDermott
was not declared an unfit parent. “[T]he court found that his em-
ployment in the merchant marine, requiring him to spend months-
long intervals at sea, constituted ‘exceptional circumstances’ as that
term was defined in Ross v. Hoffinan,280Md. 172,191,372 A.2d 582,
593 (1977) (“Hoffinan™), and the ‘best interest of the child’ and need
for a stable living situation thus warranted that custody be placed
with the Doughertys.” The trial court based its “extraordinary cir-
cumstances” on the seven guidelines used in Hoffman.

“The factors which emerge from our prior decisions which may be
of probative value in determining the existence of exceptional cir-
cumstances include the [1] length of time the child has been away
from the biological parent, [2] the age of the child when care was
assumed by the third party, [3] the possible emotional effect on the
child of a change of custody, [4] the period of time which elapsed
before the parent sought to reclaim the child, [5] the nature and
strength of the ties between the child and the third party custo-

dian, [6] the intensity and genuineness of the parent’s desire to
have the child, [ 7] the stability and certainty as to the child’s future
in the custody of the parent.”

Ross v. Hoffinan, supra,280 Md. at 191. The circuit court presented
its summary in its September 2003 memorandum opinion. They
found that Mr. McDermott’s absences from his job requirements
were “‘exceptional circumstances” that warranted custody to be
awarded to the Doughertys.

Mr. McDermott appealed on the following: “Is concern that the
parent might not obtain employment and remain in the state of Mary-
land a high enough concern to meet the ‘only to prevent harm or
potential harm to the child” standard required by the U.S. Supreme
Court case of Troxel v. Granville .. .”[530U.S. 57 (2000)]; whether the
facts involved in this case constitute “exceptional circumstances”
as described in Shurupoff' v. Vockroth, 372 Md. 639 (2003); and
whether the Order violated Schaefer v. Cusack, 124 Md. App. 288
(1998), which held “that custody must be decided based on the
circumstances as they are now and not based on a future plan or
conjecture or based on past behavior that has ceased”.

Held: The Maryland Court of Appeals reversed the judgment of
the Court of Special Appeals and remanded to that court with
instructions to reverse the decision of the circuit court, and di-
rected that custody be awarded to Mr. McDermott. Consideration
of counsel fees for Mr. McDermott was remanded to the Circuit
Court for Harford County.

The Maryland Court of Appeals held that a father’s absence from
his son’s life due to his employment as a merchant marine does not
constitute exceptional circumstances that would warrant a transfer
of custody from the father to a third party, or in this case, to his son’s
maternal grandparents. Mr. McDermott made appropriate arrange-
ments for the care of his child during his absences. The trial court
did not find him unfit. It is presumed that fit parents act in the best
interests of their children. His absences are not an extraordinary or
exceptional circumstance for awarding custody to the Doughertys.

“We hold that in disputed custody cases where private third par-
ties are attempting to gain custody of children from their natural
parents, the trial court must first find that both natural parents are
unfit to have custody of their children or that extraordinary circum-
stances exist which are significantly detrimental to the child re-
maining in the custody of the parent or parents, before a trial court
should consider the ‘best interests of the child’ standard as a
means of deciding the dispute.”

(continued on page 17)
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Case Notes . . .
(continued from page 16)

“We further hold that under circumstances in which there is no
finding of parental unfitness, the requirements of a parent’s em-
ployment, such that he is required to be away at sea, or otherwise
appropriately absent from the State for a period of time, and for
which time he or she made appropriate arrangements for the care of
the child, do not constitute ‘extraordinary or exceptional circum-
stances’ to support the awarding of custody to a third party.”

It is a fundamental constitutional right for a parent to have cus-
tody of his child when a child custody dispute is between a fit
parent and a private third party. There is no constitutional right for
a third party to raise a child not of his own (other than state pro-
ceedings to protect the child from parental harm). “Itis only if the
parents are unfit, or if there is some exceptional circumstance ex-
posing the child to harm, that the child may be removed from the
custody of the parents.”

Justice Wilner wrote a Concurring Opinion, stating that the trial court
erred in granting custody of Patrick to the Doughertys. He did not
agree with the Court of Appeals’ “sudden and wholly unnecessary
purported discarding of those standards” listed in Ross v. Hoffinan,
supra. Justice Wilner stated: “I say ‘purported’ because it is not clear
to me what the Court has really done in its 1 13-page slip opinion, other
than to sow uncertainty and confusion in an area that demands clear
and accessible guidelines.” The Court of Appeals “suggests, with its
right hand, that the best interest of the child standard no longer ap-

plies in disputes between a parent and a non-parent—that the parent’s
Constitutional right to custody is predominant—but, with its left hand,
seems to indicate that that is not the case at all, and that, in the end,
courts must act in the child’s best interest. Why the Court chooses to
take such an unnecessarily convoluted path is a mystery tome.” . . ..
“The presumption afforded under Ross is rebutted only when the
evidence shows that the parent is unfit to have custody or that excep-
tional circumstances exist which would make parental custody det-
rimental to the child s best interest.” . ... “Inthe end, even under the
Court’s new approach, the trial court will have to apply the best inter-
est standard. The Court agrees that a parent’s Constitutional right to
raise his/her children is not absolute. It agrees that custody may be
denied to a parent if the evidence shows that the parent is unfit, and it
even continues to bless the alternative basis for denying parental
custody—exceptional circumstances which would made [sic] pa-
rental custody detrimental to the child s best interest. That will nec-
essarily require the court to examine and be governed by what is in the
child’s best interest. So why go through 113 pages of convolution to
say, in the end, what has already been said, confirmed, and recon-
firmed in a few clear simple paragraphs.” (Emphasis in original)

Practice Considerations: The constitutional right of parents is first
over any third parties. The best interest of the child standard is
used only if both of the parents are unfit or exceptional circum-
stances exist which would make parental custody detrimental to
the child’s best interest.

AFCC Annual Conference

Solving the Family Court Puzzle: Integrating Research, Policy, and Practice
by Diana H. Metcalf

“Law school was a process in which my left brain circled around
my right brain and ate it,” David Hoffiman, J.D., presenter, quoted
one of his friends during a panel discussion on The Lawyer as
Problem Solver. AFCC tries to un-do the damage by taking an
interdisciplinary and international approach to family law, in-
cluding both right brain and left brain activities.

Among the outstanding achievements of AFCC’s committees
and task forces presented at the 42nd annual conference were
Model Standards of Practice for Parenting Coordination, and
revision and evaluation of the existing Standards of Practice for
Child Custody Evaluations. More than fifty other workshops
were attended by almost 700 participants at the Association of
Family and Conciliation Courts in Seattle, May 18-21,2005. Par-
ticipants included judges, lawyers, psychologists, social work-
ers, mediators, court administrators, researchers, parent educa-
tors, custody evaluators, counselors, court commissioners, aca-
demics, parent coordinators, and financial planners, all sharing
a strong commitment to work collaboratively through educa-
tion, support, and access to services to achieve the best pos-

sible outcome for children and families through the resolution
of family conflict.

It was heart-warming for this writer to see so many family law
judges attending, and presenting, at the conference. Current
trends in relocation cases were discussed in one of the plenary
sessions by an international panel consisting of the Honorable
Mary Lou Benotto, Superior Court of Justice, Toronto, Canada;
the Honorable Peter Boshier, Prinicpal Family Court Judge, Fam-
ily Court of New Zealand, Wellington, New Zealand; the Hon-
orable Diana Bryant, Chief Justice, Family Court of Australia,
Melbourne, Australia; the Honorable W. Dennis Duggan, Al-
bany County Family Court, Albany, NY; and the Honorable
Jerilyn Borack, Superior Court of California, County of Sacra-
mento, CA, moderator. The justices discussed recent caselaw
and the critical factors considered by their courts in these prob-
lematic cases.

(continued on page 18)
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AFCC Annual Conference . . .
(continued from page 17)

Sixty-nine exemplary family court programs were identified by a
subcommittee of the AFCC Court Services Task Force (published
in Exemplary Family Court Programs and Practices), including
seven in Maryland courts. Profiles of the programs highlight spe-
cial features and contain contact information, to foster sharing
about exemplary practices that meet the critical needs of the courts
and the people they serve. Maryland presenters of some of the
exemplary programs, Keith Schiszik, J.D., from Frederick, and Risa
Garon, LCSW-C, BCD, CFLE, Executive Director of the National
Family Resiliency Center, Inc., Columbia, stressed the importance
of dialog between lawyers and mental health professionals, and
urged divorce lawyers to send their clients to counselors. For
example, grief'is not addressed by lawyers in a typical divorce, yet
competent handling of this factor can make all the difference in a
family’s long-term outcome.

The above-mentioned panel, The Family Lawyer as Problem
Solver, examined alternative approaches, including collaborative
family law, unbundling legal services, coaching parties in media-
tion, the child representative’s approach to alternative dispute
resolution services, and online education assistance for separat-
ing, divorcing, and divorced parents. The distinguished panel
members were Charlie Asher, J.D., Freedom 22 Foundation, South
Bend, IN; Barbara Chasnoff, J.D., ABA Child Custody Pro Bono
Project, Chicago, IL; David Hoffman, J.D., Chair, ABA Section of
Dispute Resolution, Boston, MA; and Forrest S. Mosten, J.D.,
Author, Unbundling Legal Services, Los Angeles, CA. Mr. Asher
urges us to ask, “Where are husband and wife now? Where do
we want them to be in two years? How can the court help them to
get there?” He also notes the irony in the fact that parental
conflict is the most danger to children, when parents would run
into a burning building to save their child.

Other workshops included Ethical Infractions and Malpractice in
Child Custody Evaluations, Comparative Mediation Styles, Ac-
cess After Abuse, The Changing Legal Rights of Children of Gay
and Lesbian Couples, Innovations in Case Management, Inter-
national Custody Abductions to Non-Hague Islamic Countries,
and What the Research Shows About Lawyer Negotiations, to
name a few.

Collaborative Divorce, which provides three-dimensional client
services, was the subject of, or at least a subject of, several work-
shops. In one, the presenters role-played several scenes from a
collaborative divorce. Each party had an attorney and a coach,
who was a mental health professional (who was not that party’s

therapist). The team’s child specialist served as an advocate for
the children, and the financial specialist determined how the fam-
ily would pay for the professionals involved. One of the roles of
the coach was to train the party in active listening skills, to facili-
tate communication and meaningful discussion regarding cus-
tody, visitation, and property distribution during the divorce,
even during inflammatory episodes. The attorneys agree at the
outset that neither will represent their clients in court, should the
collaborative process break down. Although collaborative di-
vorce is only a few years old, presenters stated their cases re-
sulted in reconciliation 8-14% of the time.

Another outstanding plenary session focused on The Politics
of Research: The Use, Abuse, and Misuse of Social Science
Data. Presenters showed how some data have been misused
by selectively quoting only part of a study’s findings in order
to advance a political agenda of an advocacy group, while ig-
noring data that do not support that agenda. The panel en-
couraged attendees to always ask “What is the source?” and
to prefer peer-reviewed journals for reliability of data over maga-
zines, TV, and internet articles.

Silent Voices in the Family Courts: Fathers and Young Children
was presented by Marsha Kline Pruett, Ph.D., Connecticut
Mental Health Center, New Haven, Kyle D. Pruett, M.D., Yale
Child Study Center, and JoAnne Pedro-Carroll, Ph.D., Children’s
Institute, Rochester, NY. They studied children ages 3-1/2to 7,
and provided data on parental “gatekeeping” regarding the
custodial parent’s control of the other parent’s access to chil-
dren following separation. The young children did not under-
stand the details of the court system, but they knew that the
judge is the one who makes the decisions, and they had some
advice for judges. One child stated the judge should ask the
parents if they love each other. “And they HAVE to say yes.
And then the judge should give them another chance, and lots
of other chances.”

The Honorable Hugh Starnes, Chief Family Judge, Fort Meyers,
FL, incoming president of AFCC, sends a warm invitation to at-
tend the AFCC Regional Training Conference, September 22-24,
2005, Breckenridge, CO; to the AFCC 43rd Annual Conference,
May 31-June 3, 2006, New Orleans, LA; and to the AFCC 44th
Annual Conference, May 30-June 2, 2007, which will be in Wash-
ington, D.C.

Diana Metcalf practices family law in Montgomery County, MD.
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BED-TIME AND PART-TIME COMMUNICATIONS:
PROTECTION OF MARITAL CONVERSATIONS UNDER THE
SPOUSAL COMMUNICATIONS PRIVILEGE

An Exploration of Uncharted Waters
By Stephen E. Moss, Esquire

Maryland’s statutes and case law generally make almost every facet,
statement and act during the marriage of the parties relevant during a
divorce or custody trial. Maryland’s equitable distribution statute,
Annotated Code of Maryland, Family Law Article § 8205, as well as its
statute on alimony, Family Law § 11106, provide that one of the factors
to be considered in each of these contexts is “the circumstances that
contributed to the estrangement of the parties” and “any other factor
that the Court considers necessary or appropriate to consider in order
to arrive ata fair and equitable monetary award....”. Family Law Article
§ 8205. Moreover, ina custody case, generally every fact relating to a
party’s character and capacity to parent is relevant for consideration.
“This authority clearly empowers courts applying the best interests
standard to consider any evidence which bears on a child’s physical
or emotional well-being.”” Bienenfeld v. Bennett-White, 91 Md. App.
488,605 A.2d 172, 180(1991), and Montgomery County Department of
Social Services v. Sanders, 38 Md. App. 406,381 A.2d 1154 (1977).

There is much to suggest that there are many matters occurring
during a marriage which should never be discussed in a court-
room, much less see the light of day. For some reason, however,
parties, whether because of the zeal to win, anger at the spouse or
through lack of guidance, appear hellbent at self-destruction and
present evidence which has the effect of a two-edged sword, injur-
ing both parties to the marriage.! Counsel are often confronted
with this problem and need to find a way to preclude the injury or
embarrassment which may result from such disclosures.

Under these circumstances, the question that arises is whether every-
thing that occurs during the marriage is admissible into evidence and
do parties have the capacity to prevent evidence from being intro-
duced concerning their statements and conduct during the marriage.
The answer is to be found in the privileges accorded by Maryland law.

Title 9 of the Courts and Judicial Proceedings Article (hereinafter “CJP”)
contains numerous strictures on “competence, compellability and privi-
lege.” Of particular interest to family lawyers is CJP § 9105, (Attach-
ment 1) which governs when spouses can testify, as follows:

“One spouse is not competent to disclose any confidential com-
munication between the spouses occurring during their marriage.”

There is no appellate case in Maryland discussing the extent to which
the statute is applicable to the trial on a family law case. Section 9105,
read literally, would prevent spouses from testifying about marital
communications under any circumstance, including a domestic rela-
tions trial. However, Maryland cases, as well as national cases, make
it clear that this type of statute cannot be read literally.

Obviously, we must first decide what is a “‘communication” under
this statute. Communications may not be limited merely to verbal
utterances. According to 81 Am.Jur.2d, § 324, “a statutory privilege
for confidential communications between spouses includes knowl-
edge derived from the observance of disclosive acts done in the
presence or view of one spouse by the other due to the confidence
existing between them by virtue of the marital relationship.” Conse-
quently, while normally one person is competent to testify about the
mental status of the other person based upon observation [see State
v. Conn, 286 Md. 406,407,408 A.2d 700 (1979) and Maryland Rule of
Evidence 5701], it is arguable that § 9105 precludes a spouse from
testifying about the mental capacity of the other spouse based upon
observations in a confidential context. Moreover, the Supreme Court
of Massachusetts held that a statement in writing was not protected
under a similar confidential communication statute. Com. v. Szczuka,
391 Mass. 666,464 N.E.2d 38 (1984). However, the New York courts
treat written communications as privileged if they are written under
confidential circumstances. Symington v. Symington, 215 A.D.
553,214 N.Y.S. 307 (1926). No case dealing with the confidentiality of
e-mails between spouses has been located. However, unencrypted
e-mails generally are not viewed as a secure means of communica-
tion. See ACLU v. Reno, 929 F. Supp. 824, (E.D. Pa. 1996).

It is axiomatic that for a conversation to be protected by this statute, the
statement must be confidential. It is presumed that a communication
between spouses is confidential. Coleman v. State, 281 Md. 538, 380
A.2d 49 (1977). The nature of the communication may also indicate
whether itis intended to be confidential. For example, “where the marital
communication amounts to an admission or confession of a crime,” the
communication would generally be treated as confidential. Col