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Maryland State ‘Board of Phys101ans (the “Boardﬁ),

| Appellee,
'-}charged appellant, Dr. George S. Lakner, with VlOlatlng Maryland
“cOde (1981 2005 Repl. vol.), § 14—101 ‘et seg.” of ~the-Health
“The Medical Practice Act”) . Following

: Occupations Article (“HO"[ (

an 'evidentlary hearing before the Office of Administrative

Hearings, the adminlstrative law judge (“ALJ") 1ssued a proposed

‘dec151on (the “Proposed Dec1s1on") finding that Dr. Lakner

Willfully prov1ded false answers on various medlcal applioationsQ

'Dr Lakner filed exceptions w1th the Board The Board adopted the

Proposed Decision, w1th some minor exceptions, and Suspended Dr.

Lakner S ‘medical llcense ‘Dr. Lakner appealed.to the Circuit Court

”for Baltimore Clty, which affirmed the Board's deCiSion

Dr.‘ Lakner timely £filed this appeal. and presents seven

questions for our review, which we have consolidated and reworded

I.

Did the Board. correctly construe the term “willful” }J*Ac

. in finding that Dr. Lakner’s. answers - on his medical ° % A J M
“applications were wwillfully false?” . o
1. Did - the Board .correctly construe the term

wfraudulent” -
Medical Practlce Act?

Did Dr. Lakner'’s conduct fall w1th1n the meaning of

ITI.
" in the context

the phrase vin the practice of medicine,
of The Medical”Malpractice Act?

- IvV. Was the Board s deCiSion supported by substantial g’

in finding that Dr. ' Lakner violated The 57“¢”/”4’

e K

ev1dence° _ e
v _ . - ‘ iafiaw/

v. Was the Board S sanction arbitrary and capricious?

We agree with Dr.vLakner that the Board erred in tying his

suspension to llcensure in california, SO ‘we vacate the judgment

and remand with the direction that the case be remanded to the



Board for further consideration of the conditions of suspension.
In &ll other respects, we affirm.?

FACTS AND PROCEEDINGS

In 1980, Dr. Lakner, a psychi'a_trist, was grantéd a license to ’-
praéticeAmedicine in Marylané. Betweéﬁ11996 énd 200;[”§ev¢ral
events occurred relafing to Dr.'Lakner’é’émployhant gt'éertain.
instit‘uf:iéns and licensure in diffe-:fént st;étes." Begin.ning” 1n 1998-,
-Dr..LaEner filléd out several.épplicatiOns to hospifals anafvarious
medical licensing boards, including the" Board. At the heaﬂ: of
this case are Dr. ,Laknéf's answers to questions poéed on _'tﬁdée'z__

applications relating to prior employment and licensure.

Events 'relat_incr"to.Dr. Lakner's emplovment and licénsur_e
»Me'nninger Cclinic -

Dr. Lakner began - working at the Menninger Clln:.c
(“Mennipger”),‘a hospital in.Kansas, on Aprii 22, 1996;' 6n Augusﬁ
26, 1996, Dr. Lakner’'s supervisor, Dr. Thomas H. Picard, wrote a
memorandum to other Menninger staff recommending Dr,.a Lakner’s
vimmediate termination” from Menninger. Dr. Picard ;tiéde’ that
recommendation because Dr. Laknef 'engaged in “gbrasive" arid

“insulting” conduct, formed hasty judgments, ‘was insubordinate, and

! phe Board has filed a Motion to Strike Extra-Record Documents Inserted Into
Joint Record Extract. We grant the motiomn. Judicial review is limited to the
record developed before the administrative agency. Harford County People’s
counsel v. Bel Air Realty Assocs. Ltd. partnership, 148 Md. AppP- 244, 258 (2002) .
The documents about which the Board complains were not presented at the agency
level. Moreover, Dr. 7, akner did not apply for leave to offer additional evidence
in the circuit court, pursuant to Maryland Code (1984, 2004 Repl. Vol., 2006
Supp.)., § 10-222(f) of the State Government Article. .
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- Dr. Picard wrote the memorandum.

' tlme off from work.

'termination.

was gi

'being placed on probation.

was hostile. Menninger terminated Dr. Laknerhs employmentdthe dayj

MidAtlantlc

fDr;’Lakner was employed py MidAtlantic Permanente Mbd;cal_,““

Group (“MldAtlantlc”) on July . 21 1997 Shortly after Dr. Lakner.“u‘

became employed.by'MldAtlantlc, he underwent major surgery'and took

On December 1, 1997 MldAtlantlc adv1sed Dr

Lakner that. he was to return to work by December 4 1997, and Af

- he d1d not. return to. work on that date, he wouid be subject to‘

Dr Lakner returned to work as scheduled

on‘January 20, 1998, Dr. Timothy’ sitts wrote to Dr. Lakner

‘advising hlm that he was out of compliance with. hlS employmentjx

for falllng to obta1n.pr1v1leges at Falrfax:Hospltal Oon i

agreement.
March 19 1998, several doctors met with Dr. Lakner to discuss
“on901ng performance problems Durlng that meetlng, Dr,fLaknerf

ven the cheice of acceptlng a- severance agreement instead of
Dr. Lakner 1nd1cated that he preferredf

to accept the<Severance»agreement.- on March 31, 1998 Dr Lakner

submitted a‘voluntarY"resignation-1etter"and signed the severance

agreement
L Dr. Lakner then revoked the severance agreement But, he
falled to return to work as he was required to do upon exercrsrng'

the rlght to revoke the agreement He also falled to respond to

several messages left for h1m'by Midatlantic. By letter dated



Aprll 14, 1998, Paul Hudglns, Vice Pre51dent of Admlnlstratlon,

1nfonmed Dr. Lakner that “we can only conclude that you have

ﬁ're51gned from [MidAtlantic] w1thout prov1d1ng nlnety (90) days

notlce. ‘This letter is to acknowledge.and confirm your resignation
from [MldAtlantlc] - .
Medlcal Board of California
- On March 8, 1999 Dr. Lakner'applled for a license with the

Medlcal Board of Callfornla (the “Callfornla Board”) . On-July 19,

2000 the Callfornla Board sent Dr. Lakner a letter denylng hlS

appllcatlon because “[d]ocumentatlon and - 1nformatlon assoc1atedf'

w1th [hls] appllcatlon reveal[ed] that [he] faxed an altered ‘

’ document to officials” at a Callfornla State Prlson

DrQ' Lakner appealed that dec151on, and, during an

admlnlstratlve hearing on. July 22, 2001 he reached a tentative

settlement w1th the Callfornla Board in Wthh he agreed to undergo
- a psychlatrlc evaluatlon and complete a course in ethics. On July.
31, 2001, Dr: Lakner entered 1nto a stlpulated agreement w1th the

California Board that was subject to the approval of ‘the Division

of.Licensing."In February.ZOOZ, the California Board approved the
settlement, which provided that Dr. Lakner'would be issued a
license but would be placed on five years{:probation. Dr. Lakner
refused to accept that agreement.. | |

The matter came before an ALJ for a hearlng on December 19,

2002. Dr. Lakner was not present at the hearing, and the ALJ



o Board ado

recommended that Dr. Lakner’s license be denied. The_California

pted that recommendatlon and entered a default.decision

’denylng Dr Lakner'’s llcense effectlve March 31, 2003.

- Loma Llnda 77:1 Hospltal

On July 16, 1999, Dr. Lakner completed an appllcatlon for the

'nepartment of Veteran.Affalrs at Loma Llnda Hospltal (“Loma Linda”).
" in Callfornla He then began working at Loma Linda. On_November

'9 2001, the Department of Veteran Affalrs termlnated Dr. Lakner S

employment due to mlsrepresentatlons 1n hlS appllcatlon

Névada Medical Board

On‘March 28, 2001, Dr. Lakner applled to renew hlS llcense

"with the Nevada State Board of Medlcal Examlners .(the *“Nevada

Board") h On December 19, 2001, the Nevada Board ‘revoked . his

llcense based upon mlsrepresentatlons in’his applicatlon.

Thomas B. Flnan Center
- on -December 10, 2001, Dr. Lakner applled to the Thomas B.

rFinan Center .(the “Finan Center”) ., in. Cumberland Maryland While

Dr. Lakner was worklng at the Flnan Center, the Finan Center'

discovered that he had been dlsc1p11ned.by several medical boards

_on April 10, 2002, Dr. Lakner resigned from the Finan Center.

New Jersey State Board of M@dlcal Examlners

on May 22, 2003, the New Jersey ‘State Board of Medlcal

Examlners suspended Dr. Lakner’s license based upon the Nevada

Board’srrevocatlon of hlS llcense and the Callfornla Board’s denlal
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of his license.

Virginia Department of Health Profe551onals
- On- July 17, 2003 the Virginia Department Qf’ ﬁealth
' Professxonals suspended Dr. Lakner's license based upon the Nevada

Board’'s revocation.

Dr. Lakner’s Applications

1998 Maryland ReneWal Application'
on Apgustv3,'l998,_Dr Lakner submitted a 11cense renewal

application to the Board. Question 6.n. asked. whether hlS

employment with any hospital had been ter@iggfgd_;fdr any -

to which'he answered, “No.” Question'G(Q}

disciplinary reasch.

asked whether he had voluntarlly re81gned from any health

institutlon. while under 1nvest1gatlon. by that 1nst1tutlon for

disciplinary reasons. Again,~Dr. Lakner answered, “No.” Dr.

Lakner‘did not report to the Board‘his termination from Menninger

or His resigmation ‘from MldAtlantlc
Loma Linda VA Hbspltal Appllcatlon
On July 16, 1999, Dr. Lakner submltted an appllcatlon to the

Department of Veteran Affairs at Loma Linda Hospltal as dlscussed

above Question 17C asked if any of his staff app01ntments had

ever been revoked or voluntarlly relinquished. Dr. Lakner ahéwered

“No” to that questlon Question 34 asked if he had.been dlscharged

from any p051tlon in the last five years §9£_§EZ_EEEESH Dr.

Lakner answered, “No.” ' Question 35 asked: “Within the last five



'years have you res:Lgned or ret:.red from a pos:.tlon after--be-ing.

notlf:.ed you would be d:.sc:Lpllned or dlscharged, or after quest:.ons

about your cllnlcal competence Were ralsed°" Dr Lakner answered,

o “NO."--' _ ’

. On August 16, 41999, .Dr Lakner completed a Declarat:l.on for
-Federal Employment Questlon 11 asked “Durlng the last 5 years,

'were you fired from any job for any reason, d:Ld you qult after'

. belng told you would be flred d:Ld you leave any ]Ob by mutual

agreement because of spec1f1c problems e e '?.';' Dr. Lakner'

answered, “No L

Dr. Lakner aga:Ln falled to dlsclose hlS term:.nat:n.on from

_—y

Menn:.nger and hlS res:.gnatlon from MldAtlantlc As a consequence, '

~N

. Loma Llnda Hospltal termlnated hlm
-2000 Maryland Renewal Appllcatlon

on August 3 . 2000, D_r',. Lakner submltted another llcensure'

renewal form to the Board Questlon 7.a. asked whether, s1nce July
1, 1998 any . llcens:Lng Board ‘had den:Led h:Ls appllcatlon He "
“No " Dr Lakner :Ealled to dlsclose that the Cal:Lforn:La g

answered

Board had denled his appllcatlon on July 19, 2000 He also

vanswered “No” to the: quest:Lon of whether he had been termlnated by

an_y _hospltal for.. any.. dlscn.plln_a_ry reason

Nevada Med:Lcal Board Appllcatlon

As we have mentioned, on March 28, 2001 Dr. Lakner subm:Ltted

an-'application to the Nevada Board. - Questlon 7 asked if he had



ever been denied a license in any state Dr. Lakner ans'wer'ed,
“No.” Dr. Lakner did not dlsclose that the Callfornla Board had
den:.ed h:.s l:Lcense, promptlng the Nevada Board to revoke “his
llcense.

| The F:Lnan Center Application

.' Wedhav'e' mentioned that Dr. Lakner subm:.tted an appllcatlon to'
the Finan Center ~ Question 15._ asked ’ if his ‘.medn.cal _staff'
' membershlp had ‘been “vo‘lunta’rily: or inwolnntarily suspended or

termlnated at any facilityl. ]”‘ - Dr. - Lakner 'answer-ed, “No.”'

Questlon 16 asked 1f he had ever been den:Led a llcense or'~-'

registration to practice, to whs.ch Dr. Lakner also answered, “No #

Question 16 also asked if there were any “cur_r_e_n_t;lv 'oend:Lng

challenges to any profess:.onal licensure or reglstratlon[ 17 D‘r'.

Lakner answered, “No. Questlon 17 asked if he had ever ‘been

dlsmlssed from a- p051t10n or re51gned from a pos:Lt:Lon pendlng

dlsc:Lle_nary actlon Dr. Lakner answered '“No .Question 18

aslced: V“Have you been the ob‘;ect of dlsc1p11nary actlon or
citation by a 'facility, profess:Lonal board 11censure agency, or
other profess:Lonal or regulatory organlza'tion or agency?" 'Dr.
vLak'ner answered, "No." " Dr. Lakner attached a page to hlS
application gi\}ing an 'explanation regarding the problems he} had
obta:.n:.ng a license in Callfornla |

Dr. Lakner failed to dlsclose his departure from Mennlnger,

Midatlantic, and Loma L_:Lnda. After an 1nvest1gat3.on into his.



' application began, Dr. Lakner resigned from the Finan Center.

Proceedings

on . June 11, 2003 the Board ‘sent Dr. Lakner notlce that it was -

charging hlm with v1olatlons of The Medical Practlce Act on
’NOQemberllz, 2003, the‘Board sent Dr. Lakner notlce of amended
- charges.

An ev1dent1ary hearlng was " held on July 23, 2004. " The ALJ

] 1ssued a Proposed Decision on. October 29 2004, recommendlng that,

'Dr Lakner ‘be suspended for one year

Dr. Lakner flled exceptlons The Board held.a hearlng and on’.

‘August 29, 2005, issued‘a‘FlnaltDeclslon and order. The Board

adopted and 1ncorporated the findings. of " the ALJ, - with the
' exceptlon of a mlnor flndlng not relevant to this appeal The

Board concluded that Dr. Lakner v1olated the follow1ng prov1s1ons

of HO § 14- 404( )t

(1) Fraudulently or deceptlvely obtains or attempts to
- obtain a license for the appllcant or llcensee or for

another;

(3) Is gullty of 1mmoral or unprofe551ona1 conduct in the
practlce of medicine;

(11) willfully makes or flles a false report or record in
the practlce of med1C1ne, , : :

(21) Is disciplined by a llcen51ng or dlsc1pllnary_
authority or convicted or dlsc1p11ned by a court of any.
‘state or country Or disciplined by any branch of the

United States wuniformed services or the Veterans”

administration for an act that would be grounds for
disciplinary action under this sectlon,

(36) willfully makes a false representation when seeking -

-9- ’




or making application for licensure .or any other
application related the practice of medic1ne[ ] '

‘The Board imposed a one-year suspension of Dr. Lakner's
Maryland license. The Board explained the snspension: “Thexone—
‘year snspension is called for by'Dr 'Laknerfs falsifications of

applications to- this Board and to the Finan Center and to the

Veterans Administration Hospital at Loma Linda and to the Nevadad

State Board of Medical Examiners »  The Board imposed a second'

‘period of suspenSion based on “the dec131on of the Medical Board of

California that he;falSified his application ‘in that state{ and. .

 ordered that Dr. Lakner remain suspended “until he is reinstated to
full'licensure, without restrictions of any kind, by the Medical
Board of California.” -

‘bri'Lakner appealed to the circuit court. The circuit court

'affirmed the Board’s decisionlonAJuly 12, 2006._ Dr, Lekner timely .

filed this appeal

We shall 1nclude additional facts in our discussion, as

necessary.

DISCUSSION

Standard of Review

“EO]nr roie in.reviewing the decision of:an administrative
agency is preCisely the same as that of the circuit court Wwe,
" therefore, do not evaluate the findings of fact and conc1u51ons of
law made by the circuit, court; instead, we review the

administrative decision itself.” Solomon v. State Bd. of Physician

1o-

. W




ouality Assurance, 155 Md. 2pp. 687, 697 (2003), cert. dem.ed 381

Md. 676. (2004) (internal quotatlon marks and c1tatlons omltted)

We must determine wwhether the agency interpreféd"éﬁﬁ”applredrthe

correct prlnc1ples of law governlng the case and no deference is

given to a decision based solely on an- error of law " ”MCKay V.
pep't of Pub. Safety, 150 MA. ApD. 182, 193 (2003) " (internal
quotation. marks:and citations omitted). | o

Questlons of law are rev1ewed de novo. See id.'-To the:extent

the 1ssues on appeal turn on the correctness of an. agency s

findings of fact, such flndlngs must be rev1ewed under theﬁ

substantlal ev1dence test. Capltal Commercral vaps.,;zﬁc_ Vi'

Montgomery County planning Bd., 158 Md. App. 88, (2004){

also Hayfields}.Inc. V. Valleys Planning Councrl Inc;,;122~Md.

App' 616, 629 (1998). The reviewing court’s task is to determlne

“whether the agency's decision was supported Aby »substantlal

ev1dence ochterman V. Ballmore County, 163 Md. App' 385 407

(2005) We:must accept the agency s conclu51ons 1f reasonlng'mlndsv‘

could reach the same conclus1on based on the record Cornfeld V.

State Bd. of pPhysicians, 174 Md. App-. 456, 469 (2007) . ,Finally, we

' cannot substltute our judgment for that of the agency, ‘but 1nstead

must exercise a vrestrained and dlsc1p11ned 3ud1c1al judgment so as
not tozinterfere with the agenCy's factual conclu51ons. Capltal

commercial PIOpPS, Inc., 158 Md. App- at 95 (internal quotation h

marks and citations omitted) .
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r.
Dr. I..ak.ner contends that - the Board used the wrong legal
standard -to determlne the meaning of “w1llful” in The Med:.cal
v» Practice Act. The Board argues to. the contrary We agree w1th the

Board

The Board found that Dr. Lakner'v1olated.HO § 14-404(a) (11) by
vwi_llfully making or flllng a false report in the practllce_of
-»medicine,fand v1olated HO § 14-404 (a) (36) - by willfully making "a
false representatlon ‘when seeklng or maklng appllcatlon for
1icensure or any other appllcatlon related ‘to the practlce of-i'
" medicine.” 'I‘he Board adopted the dlSCU.SSlOD of the ALJ in the
Proposed DeClSlon The ALJ had.noted in the Proposed De0151on that
. the meanlng "of the word “w1llfu1” “connotes only voluntary and
.1ntentlonal action as contrasted.'w1th accidental. Proposed
Decision c1t;ng Stanton V. Machlz,n183 F. Supp. 719, 1725 (D.Md:
1960) . | | |

Appellant .argues that_ the eorrect legal standard for
determlnlng 1f a representation is “w1llfully false” was stated in -
Hawes V. Carberryy 103 Md. App 214 (1995), abrogated.by.Delbler V.
State, 365 Md; 185 (2001). In Hawes, we held that the meaning of
the word swillfully” in the Maryland Wiretap Act requires the
violator to know what he or she is doing lS 1llegal.v Id. at 222.
In Deibler, 'however, the Court ofs Appeals ‘rejected that

interpretation and held that the word_“willfully” in the Maryland

~-12-~



Wirétaﬁ) Act did not require that the violator know his conduct is

unlaﬁful‘. 365 Md. at -197. | Rather, the Court interpreted

“‘w:.llfully to mean “intentionally—pur'pOSelyl_. » 1d. at 199. The

Court explalned that ltS :Lnterpretatlon “exclud_es ‘interceptions

- arlsn.ng from 1nadvertence or s:mele negllgence[ 17 Id. See also

Attorney_ Grlevance Comm’n of Md. V. Tayback 378 Md 578, 589

: (2"003) (notlng that in the majorlty of appllcatlons, the word

"‘Willful’f means.. “that the act be comm1tted voluntarlly and

: 1ntentlona11y, not accidentally.") The Board used the correct

untrue. : Throughout both the Proposed Decision and the Board s -

1ega1 standard in determining that Dr. 'Lakner’'s answers on the "

varlous appllcatlons were w:.llful

Dr. Lakner argues that the Board did not make any spec1f1c

flndlngs that the v1olat10ns charged were w:.llful That is simply

:Flnal Dec1s:Lon, Wthh adopted and 1ncorporated the Proposed

Dec:Ls:Lon, the Board found that Dr. Lakner "dellberately decelved“

'the' Board, :and that he "knowingly, n © vintentiomally,™

'-"_deliiberately‘l’:_ and "dlshonestly“ provided false 1nformation on his
applications.
"wi‘llffulnesls, + as defined in Deibler and Tayback.
| | | II.
. 'I'he Board found that Dr. Lakner vi-ola'ted HO § 14-404(a) (1),
which authorizes the Board to take d:LSClpl:Lnary “action if the

licensee “_[f]raudulentl’ybr deceptiv_ely obtains or attempts to

n""ﬂ. _ : - ' -13-

. We are satisfied that those findings meet the



obtaln a license for the appllcant or llcensee or for another._'

Dr. Lakner contends that. the court did not apply the correct

standard‘of fraud in flndlng a v1olatlon of that sectlon. He also

contends that the court was requlred to make a spec1f1c flndlng ofl

fraud. We disagree.

Dr. Lakner would have us apply the common law elements of.

craud as stated in Gross v. Sussex Inc., 332 Md. 247 (1993).2 That

is not the correct standard.

Wewanalyzed the fraud or decelt element of HO. § 14- 404(a)(l)

in Maryland Bd. of Pbys:.c:.ans V. Elliott, 170 Md. App. 369, 423 24 ;

(2006). The ALJ in that case “used the adjectlve ‘deceptlve’ [1n

" her rulingl, but never expressly uttered the words “Vfraud, '

® The Gross Court explained the elements of fraud as. follows-'

To present a prima fa01e case of fraud, 1n Maryland it must
be pleaded and proved: '

(1) that a false representation was made by 2 party,

(2) that its falsity was. known to 'that party or that the
misrepresentation was made with such reckless indifference to truth

as to impute knowledge to’ the party:;

(3) that the mlsrepresentatlon .was made for the purpcse of
defraudlng some other person; : : . :

(4) that the person not only relied on the mlsrepresentation but had
a right to rely upon it with full belief in its truth, and that the
person would not have done the thing from which tHe damage resulted
if the misrepresentation had not been made; "and . .

(5) that the person suffered damage directly resulting from the
misrepresentation.

Id. at 257 (eiting Everett v. Baltimore Gas & Ele Co., 307 mMd.
286, 300 (1986), overruled on other grounds -by, Coleman v. Anne

Arundel County Police Dept., 369 Md. 108 (2002))

-14-




| ffraudulent,’ or ‘fraudulently | 1d.. at 423 _ fﬁe-_AL;..
';l_neuertheless found that‘Dr Elllott acted deceptlvely rdlfhwe
4:agreed w1th the Board that 1t'“d1d not make a blt of dlfference"
'whether the ALJ used the term “fraudulently or “deceptlvely ” or

both Id. We quoted w1th approval the ALJ s statements that “an ,g

- action for fraud or: decelt ... is predlcated upon a
dellberate 1ntent to decelve" and “courts use the terms ‘fraud' and

d‘decelt' nterchangeably to descrlbe 1ntent10nal false conduct[ ]"

Id. We rejected the doctor s argument that a hlgher level of

| persua51on is requlred than the one used by’ the Board Id<-at-437—r

40,, We observed that the c1v1l tort of fraud lS not analogous tov

dmlnlstratlve allegatlons of fraudulent conduct , Id:

In the present case, the Board dld not - expressly flnd that Dr.

Lakner commltted a “fraud"'upon the Board Yet, the Board found'

that“Dr; Lakner “dellberately degelved" it. We are satiSfled that

» the Board s flndlng' of dellberate deceptlon. by Dr. Lakner is
suff1c1ent to support a finding that he v1olated.HO § 14- 404(a)(l);‘
| III. o o
The Board found that Dr ‘Lakner violatedeol§ 14—404(a)xg);?
" which prOhlbltS “1mmoral or unprofessional conduct in the practice
of medlclne 4 and HO § l4 404( )(ll) Wthh.prOhlbltS “[w]lllfully
‘mak[lng] or fll[lng] a false report or record in the practlce of
med1c1ne. Dr. Lakner' challenges the IBoard s flndlng' that he

violated HO §'l4-404(a)(ll). Dr. Lakner contends that the Board

-15-



did not -make a finding' that he made any'.false repbrt in ',the
practice of medrcrne. Dr. Lakner further argues that even if the
deoard had made such a findlng, there is no ev1dence in the record
to'support 1t. We will not rev1ew this issue because Dr Lakner
has not preserved it. |

An appellate court ordinarily will not address an 1ssue that
was not raised before the administrative agency. See.Mbtor.VEhicle
. Admin. v. Weller, 390 ﬁd. 115, 128 (2005); Delmarva Power & Light
Co. v. Pub. Serv. Comm'n of Md., 370 Md. 1, 32 (2002). The only
exception to that rule occurs when the issue is tan 1ntegra1 andjf
thus unavoidable, component of our determination of [a] properly
| raised issue.” Eng’g Mgmt. Servs., lnc. V._Maryland‘State Highway
admin., 375 Md. 211, 235 (2003). This case does mot fall within
that exception to the rule | |

We examined the agency record.and found.no indlcatlon that Dr.
'Lakner raised before the agency the 1ssue of whether hlS conduct
‘was “in the practice of mediC1ne Nor did he challenge the ALJ’'s
failure to make a specific finding that hlS conduct was “in the
practice of medicine.” Althougthr. Lakner contended before the
’ALJ that the'charges *do- not involve his duties or functions as a
phys1c1an and do not 1nvolve patient care, " that argument does not
address whether his conduct was vin the practice of med1c1ne
Even nore telling, Dr..Lakner did not respond,'at all, to the

Board'’s argument at the hearing before the ALJ that Dr. Lakner’s

-16-



conduct was “in the practice of medicine(' because obtaining . a
llcense is a prerequlslte ‘to becoming a ‘physician. Nor .’;rdid.f:he

address the issue in his exceptions to the ALJ s Proposed Dec:.s:n.on

We therefore decline to address it.
Iv.
Dr. Lakner contends that the Board s factual f:Lnd:Lngs are not

supported by substant1a1 ev1dence He argues in partlcular that

'the record lacks substantlal ev1dence that the answers on hlS

appllcatlons were w1llfully false . The Board responds that its

findings are supported by substantlal evidence; and p01nts out that B

d s:mely d:.d not f:.nd Dr. Lakner s vers:.on of

<

the ALJ and the Boar
bevents credlble We agree with the Board
The Board adopted the ALJ's f:Lnd:Lngs that Dr :I.;a-knerﬂ: was'

.terminated from Mennlnger and did not report the term:.natlon on

various’ appllcatlons Dr. Lakner ) challenges "the flndlngs,

ontendlng that Mennlnger termlnated h:Lm due-to downs:.z:.ng and not

to anythlng related to his job performance He argues that there

is “no evidence whatever that he was aware that anyone at Mennlnger

took the pdsition that they had fired him ‘and that h:Ls departure

- was anythlng other than mutual.

That ‘argument ignores the evidence supportlng the Board s

flndlng that ‘Menninger terminated Dr. Lakner for disci’pl:.nary

reasons Dr. Plcard s memorandum to the staff recommen'ded Dr.

Lakner’ s termlnatlon and he was termlnated unmedlately, :Lndeed on.
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the very day the memorandum'was wrltten. Menninger later explained

" in a letter to the Callfornla Board that Dr Lakner was terminated

Hfor reasons such as 1nsult1ng 1nteractlons, judgment difficulties,
and hostlle behav1or,
| Certainly,:Dr. Lakner offered evidence to refute that his
termination.was due to poor job performance. He offeredlletters of
.recommendation written by Menninger staff before his termination
and an aff1dav1t from Dean T. Colllns, a~“mentor and a guide” to
Dr. Lakner at Mennlnger, statlng that Dr. Lakner had resigned from
.Menninger. Dr. Lakner also contended that Dr Picard’s memorandumf'
was manufactured two months after its purported date when.Mennlnger
as drafting false personnel records to protect it from,a}potentlal
class actlon lawsult | |
The ALJ expressly stated that he dld not find Dr. Lakner’s
ev1dence credible. Further, there was substantial evidence to
Zsupport the Board’s vers1on of events Tt is the ALJ’'S prerbgative
“to accord eashhltem of testlmonlal and documentary ev1dence the
weight it deserves; Finucan v. Maryland State Bd. of Physician
Quallty.Assurance, 151 Md. App 399 422 (2003), aff’d, 380 Md. 577
(2004). ‘ Moreover, ‘the “credibility flndlngs. of .an .agency
representatlve who sees' and hears .witnesses during an
administrative proceeding are entltled. to great deference .on

judicial review.” Id. at 421; see also Anderson v. Dep’t of Pub.

safety and Corr. Servs., 330 Md. 187, 217 (1993). The Board
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deferred;to the ALJ's credibility—based determinations, So shall
:WQJQA:' . | , |

o Dr{i Lakner also contends that there was not -substantial
enidence ‘that he re51gned from Midatlantic due to dlsc1p11nary
reasons He contends that he re51gned to take another position.

Agaln, there was substantlal ev1dence before the ALJ to support its
'determlnatlon that Dr. Lakner re51gned for a dlsc1p11nary reason.’
‘The varlous letters wrltten by MldAtlantlc staff members to Dr.-
.Lakner support the ALJ'S conclus1on that Dr. Lakner re51gned
pendlng dlsc1pllnary actlon | | V
| Wlth regard to the ALJ’s finding, adopted by the’Board( that
’the Callfornla Board denled his 11cense, DrL-Lakner contends that
‘he has “a reasonable basis to believe that there had.been no flnal
denlal of hlS license and that hlS 11cense was g01ng to be 1ssued "
| Although settlement talks were entered 1nto between the Callfornla
Board and Dr Lakner, no settlement was reached It remains that’
.the Callfornla Board denled Dr. Lakner'’'s 1icense on July 19, 2000,
land Dr. Lakner dld not dlsclose that on hls appllcatlons.
- V.
Dr. Lakner s last contentlon is that the Board’s sanction is

“arbitrary and unreasonable. In support of that argument, he

ipyven if the Board had accepted Dr. Lakner’s contention that he was terminated
due to downsizing, that does -not erase the fact that he gave false answers to
many of the questions on the appllcatlons Question 34- of the Loma .Linda
appllcatlon, question 11 of the Declaration of Federal Employment, and question
17 of the Finan Center application all asked if he had been discharged from any
position for any reason. He answered “No” to each of those guestions.
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argues that the Board departed from its priOr decisions and%ﬁailed
to prov1ded the required explanatlon for d01ng so.“He aléofatgdes
that the Board. acted unreasonably by imposing the addltlonal
suspension (beyond the‘one—yearvsuspension) unt;llhe obtalns a

1lcense in Callfornla

The Court of Appeals discussed the discretion accorded to an

administrative agency'’s issuance of sanctions in Maryiand.Transp.
Auth. v. King, 369 Md. 274, 291 (2002):

As long as an administrative sanction or dec1s1on does'
not exceed the agency's authority, is not unlawful, and. .
is supported by competent, material and substantial .
evidence, there can be no Jjudicial reversal or
modification of the decision based on dlsproportlonallty
or abuse of discretion unless, under the facts of a
particular case, the d&g;g;xxuﬁ:uanallty or abuse of
discretion was so extreme and egregious that .the .
reviewing court . can. properly deem the dec1s1on to be
varbitrary or capricious.

Seeualso Maryland Aviation Admin. v. Nolan, 386ﬁMd.:55é, 575
(2005); Oltmaﬁ v. Maryland State Bd. of Pbysicians, 162 Md..App.
457, 491 (2005). | |

Dr. Lakmer argues that the Board acted afbitratily in his case
lbecause‘it depafted from one of its prior decisions, Ip the Matter
_of Dora M. Mamodesene (No. 00-0690) . In'that.decieion,tthe Board
1mposed a reprimand and the requlrement that the doctor take an
ethics course. The facts of Dr. Lakner'’s case are not identical to
those in immodesene vAlthough Dr. Mamodesene, like Dr. Lakner,
made false statements on various appllcatlons denylng complalnts
against her and 1nvest1gatlons, Dr. Mamodesene was found to have

-20-
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properly interpreted condltions

v1olated three prov151ons of HO § 14-404(a), and Dr. Lakner"rfiue.

Moreover, Dr. Mamodesene did not make false statements in numerous

applications in other states, as Dr. Lakner did<—- We"are not

persuaded that the Board acted arbitrarily by imp051ng upon Dr.

Lakner a sanction different from the sanction it 1mposed upon- Dr

Mamodesene.

We turn to Dr. Lakner’s: concern about the Board’s 1mp051tion

of an “addltional period of suspen51on, beyond the one—year

suspension.” The Board explained the de01Sion

[The sanction] is based on the deCiSion of the. Medicalx
Board of california that [Dr. Lakner] falsified his,
application in that state. Dr. Lakner will thus remain
suspended beyond the one-year period and . until he is.
reinstated to full licensure, without restrictions of any

‘kind, by the Medical Board of California.

Dr. Lakner argues first that because he has never had a 11cense in

California,' vreinstatement” of the license is 1mp0551b1e. ~In

addition, Dr. Lakner asserts that the California licensure

condition is an unlawful delegation oﬁ authority to the California

Board and 1s arbitrary and capr1c1ous

The Board concedes that use of the term “reinstatement” in the

Order 1is a poor choice of words, and it argues that the Order,

1lifting of the suspen51on.upon.Dr

Lakner’s. obtaining full and unrestricted 11censure in California

The Board further responds that the Board was within 1ts authority

to impose that condition, and its action was neither arbltrary or
capricious.
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We'agree with Dr. Lahnerfthat‘the condition represents an
improper delegation to the California Board of the authority to
‘control whether Dr. Lahner*e;er Will begrelieved of the permanent
snspenSion of his 1icense to practice medicine in Maryland We
disagree with the Board that HO § 14- 404(a)(21), the reCiprOCity
provision, empowers the Board to impose the condition of licensure
.in ‘California. That provision authorizes the Board to sanction a

phySiCian. in Maryland in response to,ﬁ e.gm‘ discipline by a

licensing or diSCiplinary.authority of another state or country,

“for an act that would be grounds for disc1plinary action under"

this.section.” But that subsection does not authorize the Board to
'impose a condition on lifting a suspenSion like the one the Board
imposed in this case. | | |

Moreover, we are not directed to any case law holding, or even
suogesting,_that the Board lawfully could condition lifting the
_Maryland. suspension upon. Dr. Lakner s receiving a license in
California. We therefore hold that the Order is unlawful insofar
'as it orders suspension of Dr. Lakner'’s 1icense until he is granted
a full and.unreStricted license'to practice medicine in California.

We shall ‘vacate the judgment and remand this case with the

‘direction that the case be remanded to the Board, with the

direction that it vacate that portion of the Order that conditions
lifting the suspension_of Dr. Lakner's'license on his California

licensure. The Board is free to fashion a'new sanction that does

-22-

aw



-not- co'nt:ain an unlawful delegation of authority to the licensing

}. body of another state.

. JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY VACATED WITH
DIRECTION THAT ' THE CASE BE
REMANDED TO THE MARYLAND STATE
BOARD OF PHYSICIANS WITH THE
DIRECTIONS . THAT THE BOARD’S
ORDER BE VACATED INSOFAR AS IT
IMPOSES, AS A CONDITION OF
LIFTING THE SUSPENSION OF
' APPELLANT 'S LICENSE, THAT HE BE
REINSTATED - TO FULL AND
 UNRESTRICTED = LICENSURE IN
CALIFORNIA; THAT " THE BOARD
ISSUE A NEW ORDER THAT CONTAINS -
A SANCTION NOT INCONSISTENT
WITH THIS OPINION; AND THAT IN
ALL OTHER RESPECTS THE ORDER: BE
'AFFIRMED.

cosrs TO BE PAID 90% BY
| APPELLANT AND 10% BY APPELLEE.
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