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This report attempts to gather all reported cases and important unreported cases decided
by the Maryland State and Federal courts in the past calendar year in the area of “traditional” real
estate law. Detailed treatment is given to cases with something interesting or amusing to say.
Cases in the areas of zoning, land use, insurance and torts usually are not included. The year
2007 was marked by several important discussions of areas which have not been talked about for
many years, as well as a couple of cases of first impression. Of particular note is the Norkunas

“case, which is a good discussion of the law of contract formation, and MIE Properties, a
definitive opinion about recorded restrictions and when they become obsolete. Both are worthy
of close study. An amusing case that will not be discussed at length was Reeves in the Court of
Special Appeals, where a mortgagor conveyed an interest in her property to the Delaware Tribe
of Indians in order to deprive the Maryland courts of jurisdiction.

As might have been expected, foreclosure cases got a lot of attention into 2007,
continuing into early 2008. Most of the problems mentioned in the cases will be handled by the
new legislation passed by the 2008 session of the General Assembly. The Baltimore Sun made
something of a crusade out of the case of Mr. Atta Poku, neglecting to recite most of the facts
bearing on the equities in the case. This vividly illustrates the famous quip by the late A.J.
Liebling that, “Freedom of the press is guaranteed only to he who owns one.” The new statutes
0f 2008 would not change the result in the Poku case, but will have a definite impact on a
number of situations which have been litigated in the past. The requirement for attempting to get
actual notice to the record title owner and to the occupants of foreclosed properties will be much
greater in the future. A continuing problem is the growing length of unreported decision in the
Court of Special Appeals. This year’s list includes unreported opinions of 68, 48 and 42 pages.
Some unreported cases not on my list were even longer! When opinions are this long, they tend
not to get read, even by the parties. o '

My selection of hits follows:

1. More on Letters of Intent — Cochran v. Norkunas, 398 Md. 1,919 A.2d 700
(Raker, J.) (March 20, 2007) — The Norkunas case arises from an abortive effort by Cochran and
others to purchase Ms. Norkunas® house in Baltimore City. A letter of intent was signed on
March 7, 2004 setting forth a price, a deposit and a settlement date, with the statement that, “a
standard form Md. Realtors contract will be delivered to Seller within 48 hours.” Both Seller
and Buyers signed the letter of intent, and the Seller shortly afterward received a package from




the Buyers’ agent with a package of documents, including a MAR Contract of Sale with several
Addenda. The Seller read the Contract, signed the Contract and most of the Addenda but crossed
out a financing contingency provision. The Seller did not however return the documents to the
Buyers or their Agent. The Buyers sued for specific performance and in her deposition, the
Seller stated that she signed the documents, but with her changes, considered them to amount to
a counter-offer. When the Buyers learned in the deposition that the Seller had in fact signed the
Contract, the Buyers amended their Complaint to ask that the Contract of Sale be specifically
enforced. The Trial Court granted summary judgment for the Buyers and ordered specific
performance because the letter of intent and Contract signed by all parties constituted an
enforceable contract. The court ordered Mrs. Norkunas to settle within 60 days. The Court of
Special Appeals reversed, 162 Md.App 192 (2006) and the Court of Appeals granted a Writ of
Certiorari.

The Court of Appeals speaking through Judge Raker discussed in detail the law relating
to letters of intent and then focused on the letter of intent in this case to see whether it indicated
an intent to be bound as a matter of Maryland contract law. Judge Raker found the letter of
intent in this case did not fall into the category of enforceable letters.

The Court then went on to deal with the fact that the Contract had been signed but not
returned to the Buyers. The Court discussed the law of offer and acceptance and the “Postal
Acceptance Rule” which has been in force in Maryland for many years, going back to at least
1869 when the rule was adopted in Wheat v. Cross, 31 Md. 99 (1869). Here the Seller did not
put the contract out of her possession until she produced it in discovery. The Buyers were

“unaware that she had signed the Contract until her deposition so there was no meeting of the
minds and no enforceable contract. The opinion is well written in a very straightforward
manner, and should be a useful reference in the future.

2. Maryland’s Judicial Philosophy in Consumer Contract Cases - Dovle v.
Finance America, LL.C, 173 Md.App 370, 918 A.2d 1266 (Thieme, J.) (March 15, 2007) — How
far has Maryland come in the consumer revolution? In other words, how “trendy” are our courts
in protecting consumers who sign piles of paper at a mortgage closing? The Doyle case arose
from a home purchase money mortgage loan where a dispute resolution agreement, first
presented to the borrower at closing, made arbitration mandatory. The consumers filed suit,
claiming that they first saw the agreement at closing, it contained 17 numbered paragraphs, and
they were unaware that one of these paragraphs required arbitration.

Now, when in a consumer case the appellate court harks back to a 1906 case, the
consumer is probably in trouble. Here, Judge Thieme found the case of Smith v. Humphreys,
104 Md. 285 (1906), and liked what Judge Boyd had to say so much that he quoted it in extenso:

“Any person who comes into a Court of equity admitting that he can read, and
showing that he has average intelligence, but asking the aid of the Court because
he did not read a paper involved in the controversy, and was thereby imposed on,
should be required to establish a very clear case before receiving the assistance of
the Court in getting rid of such document. It is getting to be much too common
[even in 1906!] to have parties ask Courts to do what they could have done
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themselves if they had exercised ordinary prudence, or, to state it in another way,
to ask Courts to undo what they have done by reason of their own negligence or
carelessness”. Smith at 290-1.

The Smith case was cited with approval in Walther v. Sovereign Bank, 386 Md. 412, 872
A.2d 732 (2005).

In Doyle, the borrower’s attorneys’ strenuous efforts to find a way around the arbitration
clause led Judge Thieme to dig deep in his bag of Latin maxims to describe these efforts with
Hannibal’s statement about his expedition against Rome via the Alps — “Aut viam inveniam aut
Jaciam” — either I will find a route or I will make one!

3. Damages in a Specific Performance Case — Hoang v. Hewitt Ave. Associates,
LLC, 177 Md.App 562, 936 A.2d 915 (Deborah Eyler, J.) (December 7, 2007) — The Hoang case

is one that received a lot of publicity because the trial court award of $1.9 Million was reduced
on appeal to $100,000.00 on the grounds that the ad damnum clause in the Plaintiff’s complaint
sought damages “in excess of $100,000.00”. The Court of Special Appeals ruled that this
limited recovery to $100,000.00. The ruling was based partially on long standing Maryland case
law, which was in turn based on Persival v. Spencer, 80 Eng. Rep. 33 (K.B.1605). The Plaintiff
attempted to amend its pleading to raise the addendum after the trial court ruled based on the
power of the trial court to allow amendment pursuant to Md. Rule 2-341(b). And the need for
amendment under Md. Rule 2-305 as last amended in 2003 stating that a pleading shall contain a
demand for Judgment for the relief sought. It was a 1998 amendment to Md. Rule 2-305 which
states that, “unless otherwise required by law, a demand for a money judgment shall include the
amount sought.”

Some would argue that a specific performance action asking for damages does state the
relief sought, and the amount of damages is within the power of the trial court sitting as a Court
of equity. The Court of Appeals decided that a prayer for damages “in excess of $100,000.00”
limits the damage award to $100,000.00!

While interesting for litigators, it is on the subject of recovery of damages for lost profits
in an action for breach of contract that is most interesting to the real estate attorney. Judge Eyler
gave a very through analysis of the requirements for recovery of lost profits on a real estate
transaction, with a review of the law from other states, including Colorado, Arizona and
Louisiana; and ruled that the Plaintiff had presented evidence legally sufficient to prove
- collateral lost profits stemming from the breach of contract to convey the property. This is a
very important analysis, and appears to be the first on this subject in the field of Maryland real
estate law.

4. Who owns Partnership Property? Who has Title to the Property? —
Montgomery County v. Wildwood Med. Center, LL.C, 176 Md. App. 731, 934 A.2d 484
(Bloom, J.) (October 31, 2007) (Kenny, J. dissenting), cert. granted, 2/13/08 — This case explains
the difference between “ownership” and “title” to real property, going back to an explanation of
- livery of seisin. As we all know, prior to 1766 title to inheritable land in Maryland had to be




conveyed by livery. After 1766, an enrolled deed was required to transfer title. But a transaction
that merely changed ownership did not even need to be in writing!

The majority in this case (Judges Bloom and Barbera) was satisfied that land titled in six
individuals and trusts may have been owned by their partnership, which had a written partnership
agreement since 2003, but is was not titled in the partnership. Thus, the partnership had to pay
$88,000 of transfer tax on a conveyance made as part of its conversion to an LLC made up of the
same individuals and trusts as the partnership. Most people assumed that a conveyance of
partnership property to an entity made up of all of the partners holding identical interests as in
the partnership, would be exempt from tax (Tax Property § 12-108 (y)).

The problem with the majority opinion is that it never mentions the law of partnership
regarding title to partnership real property. Judge Kenny, dissenting, takes us back to first
principles that were settled long ago — particularly, that partnership property need not be titled
formally in the name of the partnership (Md. RUPA § 9A-302 (a)(3)). And if title is held by the
partners in their names, the property is still partnership property. Thus, if the partnership wants
to convert to an LLC, the title holding partners should be able to make the conveyance
themselves without payment of transfer tax. It will be interesting to see what the Court of
Appeals says. '

5. The Sanctity of Private Property - Mayor & City Council of Balto. v.
Valsamaki, 397 Md. 222, 916A.2d 324 (Cathell, J., 2/8/07) — The Valsamaki case was widely

publicized because the Court of Appeals put significant constraints on the power of quick-take
condemnation. This in itself is significant. However, for real estate attorneys, it is useful to bear
in mind the selection which Judge Cathell made from the opinion of Justice Samuel Chase in the
case of Calder v. Bull, 3 Dall. 386, 1 Law Ed. 648, at pages 388 — 89 (1798). Mr. Justice Chase
was a Marylander, from Somerset County and he was also one of the Maryland signers of the
Declaration of Independence. In Calder, Chase emphasized the sanctity of property in the
following language:

“An act of the Legislature (for I cannot call it a law) contrary to the great first
principles of the social compact, cannot be considered a rightful exercise of -
legislative authority ... . A few instances will suffice to explain what I mean ...
[A] law that takes property from A. and gives it to B: It is against all reason and
justice, for a people to entrust a legislature with such powers: and, therefore, it
cannot be presumed that they have done it. ... The Legislature ... cannot ...
violate ... the right of private property. To maintain that our Federal, or State,
Legislature possess such powers, if they had not been expressly restrained; would,
in my opinion, be a political herey all together inadmissible in our free republic
and governments.”

We can bear this political philosophy in mind, even though Chase was impeached in
1804 — the only U.S. Supreme Court Justice ever to have been impeached. But he was acquitted
after his trial in the Senante. :




6. Yet more on Joint Tenancies — Chambers v. Cardinal, 177 Md.App 418, 935
A.2d 502 (Hollander, J.) (November 8, 2007) — The subject of joint tenancy continues to provide
fodder for our courts. Here, Judge Hollander gave a lucid summary of the law of joint tenancies
and their termination. Chambers obtained a judgment against one joint tenant, but before she
executed on the judgment and had the sheriff levy on the property, both joint tenants entered into
a contract of sale for the property. The judgment was entered in August of 2003, the joint
tenants signed a contract of sale on October 2004, they conveyed the property to the purchaser in
February of 2005, and it was only on June 30, 2006 that Chambers sued for a declaratory
judgment that her judgment lien was enforceable against the property.

Judge Hollander did a very good job of summarizing many aspects of the law relating to
termination of joint tenancies, going back as far as Littleton’s Tenures, written in the 15
century. The important point here is that a joint tenancy can be severed by a judgment against
one of the joint tenants, but a judgment without levy or execution of the judgment does not sever
a joint tenancy, Eder v. Rothamel, 202 Md. 189, 193, 95 A.2d 860 (1953).

The law relating to joint tenancies and their termination continues to trouble many people, and
this case is a very handy summary of the law in an organized fashion.

7. When is a Restriction Obsolete? - City of Bowie v. MIE Properties, Inc., 298
Md. 657, 922 A.2d 509 (Harrell, J.) (May 4, 2007) — The issue of old or even ancient land
restrictions continues to plague property owners in Maryland. In order to free land from obsolete
restrictions some states, like Massachusetts, have enacted laws to require rerecording or renewal
of restrictions after some number of years. The subject was important even 50 years ago. See,
e.g., Prof. Lewis Simes, Elimination of Stale Restrictions on the Use of Land, 1954 Proc. ABA
Section of Real Prop. at pp. 4-13. The MIE case involved an effort by MIE to challenge the
continuing vitality of covenants originally placed on land in the City of Bowie in 1986,
encumbering a 466 acre parcel. The restrictions were placed on the property in connection with
annexation of the land into the City and contemplated the development of the land for a science
and technology research park, hopefully with the support of the University of Maryland.

The original covenants contained a list of permitted uses on the property. However, the
expected development of the property in cooperation with the University of Maryland did not
succeed and the University withdrew from the project in 1999, when the developer filed for
bankruptcy. MIE became involved in 2000 and began developing flex buildings, in one of which
it wanted to lease to a dance studio. This use appears to violate the covenants. MIE sought a
declaratory judgment that the covenants were invalid and unenforceable. The trial court found
the covenants enforceable, but the Court of Special Appeals reversed on the grounds that the trial
court had applied the wrong standard.

The Court of Appeals took the case and engaged in a lengthy discussion of the legal
standard for determining the ongoing validity of restrictive covenants. It discussed the leading
cases like Belleview Construction Co., 321 Md. 152 (1990), Colandrea, 361 Md. 371 (200); and
Loden, 395 Md. 58 (2006), among others. If the covenant is ambiguous, the trial court should
consider extrinsic evidence of the intent of the parties, but if that doesn’t provide an answer, the




Rule of Strict Construction — that an ambiguous covenant be read narrowly in favor of free use of
the land — is engaged.

In the MIE case, the Court had to determine whether the covenants remained valid and
enforceable. It began with an examination of the purpose of the covenants and found that their
purpose was clear and unambiguous. The Court then engaged in a review of dozens of cases to
determine the continuing vitality of the covenants in light of their purpose. Judge Harrell held
that the onus falls on the party seeking annulment of covenants to demonstrate that
notwithstanding a clear purpose, the covenants should no longer be recognized as valid and
enforceable. The burden is on the party seeking to invalidate the covenants to show that after
the passage of a reasonable period of time, the continuing validity of the covenant cannot further
the purpose for which it was imposed, in light of any changed relevant circumstances.

The Court of Appeals then announced the proper standard for determining
continued validity. The chief factor to be considered is whether there has been a radical change
in the neighborhood causing the restrictions to outlive their usefulness; and, where a covenant
does not specify the duration of a restriction, courts, under equity principals, may limit the
covenant’s duration to a reasonable period of time. What is deemed reasonable tends to be a
relatively generous length of time. Here, the Court of Appeals analyzed 14 cases, concluding
that the question of continued validity is a combination of a reasonable period of elapsed time
and frustration of the purpose of the covenants in light of changed circumstances. The upshot
was that the Court of Appeals found that these covenants were still valid.

The case is important because the issue of continued validity of restrictions is becoming more
and more crucial in view of the diminishing amount of land in Maryland, and the need to free
some of that land from obsolete covenants in the absence of a statutory procedure.

8. How to make closing costs into prepayment charges — Bednar v. Provident
Bank of Maryland, Inc., 403 Md. 532, 937 A.2d 210 (Eldridge, J.) (December 13, 2007) —
Provident Bank, like many other banks, had a home equity loan program under which it waived
closing costs as long as the home equity line of credit was kept open for at least 3 years. If the
line was closed within 3 years, the closing costs waiver would be withdrawn and those costs
would have to be paid. Here Mr. Bednar paid his home equity line two years after closing and
owned Provident $681.00 of the previously waived closing costs. A class action was filed
claiming that this was a “prepayment charge” prohibited by the Creditor Grantor Closed End
Credit Provision of the Maryland Commercial Law Article. Surprisingly, the Court of Appeals
agreed with this. Bear in mind the Maryland Commissioner of Financial Regulation had issued
three letters of advice approving this kind of home equity loan program. Also bear in mind that
the attorneys advising Maryland banks did not believe their clients were violating the law and
that banking departments in other states had approved similar programs. The Court of Appeals
came down very hard on Provident, saying that the prepayment waiver was a disguised
prepayment charge and also left open for further consideration Bednar’s complaint under the
Consumer Protection Act, which had not been ruled on in the Circuit Court proceeding. Judge
Eldridge relied principally on a 1975 Federal case from the 7 Circuit, and chose to ignore the
Maryland administrative rulings clearing the program.




Many attorneys in the financial regulation area believed the opinion was totally wrong
and the General Assembly agreed and very quickly passed the bill which became Chapter 35 of
the Laws of 2008, authorizing exactly what Provident and most other Maryland regulated banks
do. It should also be borne in mind that Federally regulated financial institutions are exempt
from the Maryland Secondary Mortgage Loan Law, and were free to do exactly what the Court
of Appeals said that Provident could not do.

9. The Officious Payor - Hill v. Cross County Settlements, LLC — 402 Md. 281,
936 A.2d 343 (Harrell, J.) (December 3, 2007) — Common law is not kind to anyone it labels as
officious — whether the officious intermeddler or the officious payor. If that labels sticks to you,
you are in trouble. Here we have a person who inherited a home from her mother subject to a
mortgage to Provident Bank. She sold the house, and gave Cross Country Settlements, LLC, the
buyer’s title company, information on the open mortgage. The title company ordered a pay-off
statement, and Provident twice advised that the mortgage was fully paid and a release had been
sent. In fact, there was an open mortgage, with a balance of about $70,000.00. The title
company included this amount in the net proceeds paid to Ms. Hill at the closing on July 15,
2004. She signed a normal Seller’s Affidavit that there were no liens, and she answered a direct
question from the closing officer about mortgages by saying that Provident’s letter was accurate.

Finally, in September of 2004, Provident woke up and sent a pay-off statement, and
Cross Country asked Hill for the money. Provident Bank did better in this case than in the
Bednar case discussed above. When Cross Country did not pay, Provident foreclosed its
mortgage; the buyer of the house made claim on Stewart Title; Stewart immediately paid
Provident without defending the foreclosure and demanded reimbursement from its agent, Cross
County; Cross County paid Stewart; it sued Hill for intentional misrepresentation, negligent
misrepresentation, unjust enrichment, and money had and received; the trial court gave Cross
Country summary judgment on the claim for unjust enrichment; and the Court of Special
Appeals affirmed.

The Court of Appeals gave a detailed analysis of the law of unjust enrichment; focusing
on the principle that a defendant is not unjustly enriched and therefore not required to make
restitution, where the benefit was conferred by a volunteer or intermeddler.

The argument made by Hill is that she owed no money because the payment made by
Stewart Title to Provident was a voluntary payment. She based her argument on the fact that
Stewart Title did not make any effort to defend the foreclosure. She urged that Stewart Title
could have prevailed on the ground that Provident was entitled to nothing because it had written
to the closing agent that the mortgage had been fully paid and released. When first reading the
facts in the case, one is tempted to think the argument by Hill is specious, but the legal analysis
but the Court of Appeals is sound. In the end, it did find that Hill was unjustly enriched by the
payment made by Stewart Title (and then Cross Country) to Provident Bank. The case is a
helpful one in studying the law in this area.
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