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IRS-Approved Voluntary Corrections Under EPCRS: 1993 - 2008

SerH H. TiEVSKY
ErnsT & Younc LLP
‘WasHINGTON, D.C.

he following is a summary of 373 IRS-approved
T corrections obtained by the author on behalf of re-

tirement plans under the Employee Plans Compli-
ance Resolution System (EPCRS). The failures arose in
144 qualified plans and tax sheltered annuities under
§§ 401(a) and 403(b) of the Internal Revenue Code.

Many of the corrections were individually designed
to address situations or obtain outcomes that were not
contemplated under the safe-harbor correction meth-
ods articulated in the appendices to the EPCRS Rev-
enue Procedure (currently Rev. Proc. 2006-27). Accord-
ingly, this collection may be especially helpful to plan
sponsors and their advisors as they attempt to fashion
corrections under EPCRS, particularly under the Self-
Correction Program (SCP), but also under the Volun-
tary Correction Program (VCP) and the Audit Closing
Agreement Program (Audit CAP).

Note: (1) IRS’s approach to correcting qualification
failures has been fluid; the same violation may have
been corrected differently over time. As a result, a cor-
rection approach described in the digest may no longer be
permitted by the Service. (2) Many of the corrections
were approved by the Service based on the particular
facts involved. Due to space and content constraints,
these factors may not be readily apparent. (3) Compli-
ance statements and closing agreements under EPCRS
are considered confidential taxpayer information and
are not disclosable by the Service.

This digest is reprinted from BNA’s ERISA Compli-
ance & Enforcement Library, which is part of the Ben-
efits Practice Center. For more information, see
http://www.bna.com/products/eb/bpcw.htm.
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401(a) Nonamender

401(a) Plan Adoption

401(a) Drafting Error

401(a) Benefit Miscalculation
401(a) Misallocation (Deferrals)
401(a) Misallocation (Compensation)
401(a) Misallocation (Contributions)
401(a) Misallocation (Forfeitures)
401(a) Misallocation (Earnings)
401(a) Delinquent 401(k) Transfers
401(a) Delinquent Contributions
401(a) Ineligible Employees

401(a) Ineligible Rollover

401(a) Improper Suspense Account
401(a) Definite Allocation Formula
401(a) Loans :
401(a) Improper Plan Expenses
401(a)(4) High-25 Rule

401(a)(4) Nondiscrimination
401(a)(9) Minimum Distributions
401(a)(11) Spousal Consent
401(a)(11) QPSA

401(a)(13) Assignment of Benefits
401(a)(14) Benefit Commencement
401(a)(17) Compensation Limit
401(a)(30), 402(g) Excess Deferrals
401(a)(31) Eligible Rollover
401(a)(31) Rollover Notice

401(k) CODA

401(k)(2) Hardship

401(k)(2) In-Service Distribution
401(k)(3), 401(m)(2) ADP/ACP Failure
403(b)(1) Employer Eligibility
410(a) Exclusion From Participation
411(a) Improper Vesting

411(a)(3) Suspension of Benefits
411(a)(11) Involuntary Cash-Out
411(a)(11) Notice

411(a)(11) In-Service Distribution
411(d)(3) Partial Termination
411(d){6) Benefit Cutback
411(d)(6) Optional Benefits

415(c) Annual Additions

416 Top-Heavy

417(e)(3) Interest Rate
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Compliance State-

ment Date Code Section Violation Correction
2/16/07 401(a) Non-timely EGTRRA amendments Retroactive plan amendment. Sanction
Audit CAP Nonamender |{(§ § 4415 and 401(m) multiple use test). | equal to 2% of maximum payment amount
(Closing Agree- Additional violations: See 401(a) Definite |(based on combined violations).
ment - Allocation Formula (Plan A)
Plan A) -
2/16/07 401(a) Non-timely EGTRRA amendments Retroactive plan amendment. Sanction
Audit CAP Nonamender ((§ § 4415 and 401(m) multiple use test). |equal to 4% of maximum payment amount
(Closing Agree- Additional violations: See 401(a) Definite |(based on combined violations).
ment - Allocation Formula; 401(a) Drafting Error
Plan B) (Plan B)
2/16/07 401(a) Non-timely EGTRRA amendments Retroactive plan amendment. Sanction
Audit CAP Nonamender |(§ § 4415 and 401(m) multiple use test). | equal to 4% of maximum payment amount
(Closing Agree- Additional violations: See 401(a) Definite {(based on combined violations).
ment - Aliocation Formula; 401(a) Drafting Error
Plan C) (Plan C)
11/3/06 401(a) Non-timely CRA 2000 amendment. Retroactive plan amendment; submission
VvCP Nonamender of determination letter application.
11/3/06 401(a) Non-timely EGTRRA and required minimum | Retroactive plan amendment; submission
VCP Nonamender | distributions (401(a)(9)) amendments. of determination letter application.
9/15/04 401(a) Nontimely CRA 2000 and applicable Retroactively adopt plan amendments.
VCP Nonamender | EGTRRA amendments by pension plan.
9/24/02 401(a) Non-timely UCA '92 and OBRA '93 amend- | Retroactively adopt necessary plan -
VCP Nonamender |ments by profit sharing plan. amendments and pay monetary sanction
. of $2,250. -
11/6/00 401(a) Non-timely TRA '86, UCA '92, and OBRA | Retroactively adopt necessary plan
Walk-In CAP Nonamender |’'93 amendments by 400-participant amendments and pay monetary sanction
money purchase pension plan. of $5,000.
5/30/97 401(a) Non-timely TRA '86 amendment by 145 Retroactively adopt necessary plan
Walk-In CAP Nonamender | participant plan caused by delay in adopt- | amendments and pay monetary sanction
ing vendor’s prototype plan. of $2,000 (covering multiple violations).
5/30/97 401(a) Non-timely TRA '86, UCA ‘92 and OBRA Retroactively adopt necessary plan
Walk-in CAP Nonamender | ‘93 amendments by 150-participant plan. |amendments and pay monetary sanction
of $5,000 (covering multiple violations).
5/15/07 401(a) Sponsor’s board agreed to freeze money | Afford retroactive affect to amendment
VCP Plan Adop- purchase plan accruals and add new freezing money purchase accruals and
tion 401(k) and profit sharing features, but adding 401(k) feature.
failed to formally adopt plan amendments
for 2 plan years. Changes were communi-
cated to participants in advance of in-
tended effective date and plan was oper-
ated as 401(k) with frozen money pur-
chase features for 2 plan years before
amendments were adopted.
2/28/06 401(a) Acquirer failed to adopt target’s 401(k) Retroactive plan adoption approved.
VCP Plan Adop- plan although deferrals, matching contri-
tion butions, annual reporting, etc., continued
until plan was adopted 16 months later.
1/13/04 401(a) Controlled group members failed to ex- Retroactively adopt supplemental partici-
VCP Plan Adop- ecute participant agreements until Jan. 1, | pation agreements to conform with opera-
tion 2002, but employees participated in tion of plan.
401(k) plan from 1999 to 2002.
6/19/02 401(a) Operationally plan was merged with an- Execute plan amendments currently but
Walk-in CAP Plan Adop- other pian in 1999. Plan amendments and | with retroactive effect. Pay monetary
tion resolutions were drafted but never ex- sanction of $16,000 (covering multiple

ecuted.

violations).
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Compliance State-
ment Date

Code Section

Violation

Correction

8/9/07
VCP

401(a)
Drafting Error

Plan defined 401(k) “‘compensation’ as
W-2 wages. Annual bonuses and equity
compensation were excluded from defer-
rals for 5 plan years. (Affected 90 to 175
participants per year (7-10% were HCEs);
excluded $1 million to $1.8 million of
comp annually).

Retroactive amendment to exclude bo-
nuses and equity compensation from
“‘compensation’’ based on extrinsic evi-
dence of (1) sponsor’s intended plan de-
sign and (2) no participant expectation
under plan’s definition. N

2/16/07
Audit Cap
(Closing
Agreement-
Plan B)

401(a)
Drafting Error

1994 amendment to 401(k) plan under-
stated sponsor’s intended formula (inte-
grated) for HCEs. Plan operated contrary
to its terms for 10 years until 2004 plan
merger.

Additional violations: See 401(a) Nona-
mender; 401(a) Definite Allocation For-
mula (Plan B)

Plan treated as having operated in accor-
dance with its terms. No retroactive
amendment since plan was merged before
IRS exam.

Sanction equal to 4% of maximum pay-
ment amount (based on combined viola-
tions).

2/16/07
Audit Cap
(Closing
Agreement-
Plan C)

401(a)
Drafting Error

1994 amendment to 401(k) plan under-
stated sponsor’s intended formula (inte-
grated) for HCEs. Plan operated contrary
to its terms for 10 years until 2004 plan
merger. ]
Additional violations: See 401(a) Nona-
mender; 401(a) Definite Allocation For-
mula (Plan C)

Plan treated as having operated in accor-
dance with its terms. No retroactive
amendment since plan was merged before
IRS exam.

Sanction equal to 4% of maximum pay-
ment amount (based on combined viola-
tions).

1/04
VCP

401(a)
Drafting Error

Discretionary contributions were allo-
cated based on individual compensation
as a percentage of divisional compensa-
tion for 5 plan years, but the plan pro-
vided that the allocation should have been
made as a percentage of total compensa-
tion.

Retroactive plan amendment to provide
for divisional compensation allocation.
Monetary sanction of $15,000. (Pre-Rev.
Proc. 2003-44)

1/13/04
vCP

401(a)
Drafting Error

During 1999-2001 plan years, approxi-
mately 120-150 HCEs were improperly
excluded from participation in 401(k)
plan but did participate in 403(b) plan.
During 2001 plan years, 2 HCEs who had
been properly participating in 401(k) plan
were improperly excluded from participa-
tion in 401(k) -plan. During this year, they
elected not to participate in 403(b) plan.
All HCEs offered participation in 401(k)
plan beginning in 2002.

Retroactive plan amendment to provide
that all HCEs are not elgible to partici-
pate in 401(k) plan from 1999-2001.
Transfer 2 HCEs' 401(k) deferrals (includ-
ing earnings) to 403(b) plan without ad-
verse tax consequences. Earnings calcu-
lated as described.

2/7/02
vCP

401(a)
Drafting Error

Standardized prototype plan document
defined Eligible Employees to include em-
ployees of employers who are members of
a controlled group. Upon acquisition by
plan sponsor of two entities, it failed to
operate the plan in accordance with its
written terms by not allowing employees
of the acquired entities to participate in
the plan for a five-year period.

Retroactively amend plan to provide that
only employees of adopting employers are
eligible to participate in the plan. Mon-
etary sanctions of $5,000 (covering mul-
tiple violations).

2/7/02
VCP

401(a)
Drafting Error

Same violation as 2/7/02 above related

to acquired entity’s plan.

Same as 2/7/02 above with a monetary
sanction of $4,000.
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Compliance State-
ment Date Code Section Violation Correction
2/4/02 401(a) Plan’s pre-1993 document excluded profit | Retroactively amend plan to 1/1/93 to
Walk-In CAP Drafting Error | sharing and bonus payments from the adjust the definition of compensation to
definition of compensation. Effective exclude profit sharing and bonus pay-
1/1/93, the plan was restated and did ments. Monetary sanction of $15,000.
not specifically exclude profit sharing and N
bonus payments from the definition of
compensation. Taxpayer clearly demon-
strated that this was an unintended error
in restating the prior plan version. Vio-
lated plan terms from 1993 though 1999
by excluding profit sharing and bonus pay-
ments in computing employee before-tax
and after-tax contributions and matching
contributions.
2/22/00 401(a) Plan defined compensation for calculating | Retroactively amend plan to adjust the
Walk-In CAP Drafting Error | deferrals and matching contributions as definition of compensation to exclude tax-
W-2 compensation plus certain exclud- able expense allowances. Monetary sanc-
able amounts (e.g., cafeteria plan contri- |tion of $50,000 (covering muttiple viola-
butions). Violated plan by calculating de- |tions).
ferrals and matching contributions on
compensation excluding taxable expense
allowances.
8/17/06 401(a) Plan did not provide vesting and benefit Adjust plan records to reflect proper vest-
vCP Benefit accrual service credit to 65 employees ing and accrual credit for affected partici-
Miscalcula- | for periods of service prior to becoming pants; no benefits had been paid to af-
tion (DB) participants in the plan. fected participants so adjustment for
prior payments was unnecessary.
8/17/06 401(a) DB Plan included holiday and vacation as |{(1) For active participants, correct ac-
vCP Benefit hours of service for benefit accrual and crual and vesting service records; (2) for
Miscalcula- |vesting service in violation of plan terms. |erroneous "deferred vested” terminated
tion (DB) participants, notify of ineligibility to re-
ceive benefits; (3) for participants in pay
status, adjust or discontinue, as neces-
sary, and employer to request return of
overpayments.
7/25/06 401(a) DB plan improperly credited service for Return of overpayments requested; re-
VvCP Benefit benefit accruals during periods of disabil- |duce future annuity payments to correct
Miscalcula- |ity after age 65, overpaid benefit. monthly payment.
tion (DB)
7/25/06 401(a) DB plan annuity payments continued with- | For amounts in excess of $100: (1) recov-
VCP Benefit out adjustment/cessation after ery of overpayments will be requested
Miscalcula- |} participants’deaths where date of death |where no further payments are due; or (2)
tion (DB) was not timely reported. ongoing survivor annuities will be ad-
justed for overpayments.
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Compliance State-
ment Date

Code Section

Violation

Correction

3/28/03
vecP

401(a)
Benefit
Miscalcula-
tion

While sponsor was correcting operational
failures under a prior compliance state-
ment, sponsor miscalculated lump sum
values of 200 participants resulting in
underpayments. Due to the miscalcula-
tion, 11 participants erroneously received
involuntary lump sum cashouts and 64
participants erroneously elected and were
paid lump sum distributions in violation of
plan terms.

For participants who were properly
cashed out or who properly elected and
were paid a lump sum distribution, recal-
culate lump sum values and distribute
additional benefits due. Earnings on
amounts will be imputed based on plari's
interest assumption. For the 11 partici-
pants who erroneously received involun-
tary cashouts, send letter to their last
known address offering them the option
of: (1) repaying the lump sum distribution
and receiving a QJSA or other optional
benefit under the plan or (2) retaining the
original lump sum distribution and receiv-
ing the additional corrective distribution.
For the 64 participants who erroneously
elected and were paid lump sums, send
letter to their last known address request-
ing that such participants repay the plan
the erroneous lump sum distribution
amounts. Upon repayment, the 64 partici-
pants may receive a QJSA or other op-
tional benefit under the plan.

3/18/03
VCP

401(a)
Benefit
Miscalcula-
tion

Miscalculation of benefit payments of 94
participants resulting in overpayments
during 1994 through 2000 (and both an
overpayment and underpayment to one
participant).

Request that the 84 participants who re-
ceived lump sum distributions repay over-
payment to the plan. Request that the 9
participants who are receiving monthly
annuity payments repay the plan the cu-
mulative overpayments to date, plus earn-
ings (8% per annumy), and decrease future
annuity payments to reflect correct pay-
ment amount. Notify all participants in
writing that overpayments are not eligible
for favorable tax treatment as rollovers.
Pay monetary sanction of $1,250 (cover-
ing multiple violations).

3/18/03
VCP

401(a)
Benefit
Miscalcula-
tion

Miscalculation of benefit payments of 180
participants resulting in underpayments
during 1994 through 2000 (and both an
overpayment and underpayment to one
participant).

Make a single sum make-up distribution,
plus earnings (8% per annum), to those
participants who received lump sum dis-
tributions and to those participants who
are receiving monthly annuity payments
(and increase their future annuity pay-
ments to reflect correct payment
amount). For those participants who re-
ceived a lump sum distribution but were
ineligible because the correct value ex-
ceeded the maximum payable as a lump
sum under the plan terms, the plan will
offer a choice of (1) repaying the plan the
distribution amount plus earnings and re-
ceiving an annuity based on correct ben-
efit, or (2) receiving an incremental annu-
ity based on the underpayment, taking
into account payments that have aiready
been made. Each participant who re-
ceives a corrective distribution will re-
ceive a Form 1099-R. Pay monetary sanc-
tion of $1,250 (covering multiple viola-
tions).
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Compliance State-
ment Date Code Section Violation Correction
9/29/97 401(a) Improperly excluded on-call, call back and { Recalculate participant credited service,
VCR Benefit overtime hours in determining hours of average annual earnings and accrued ben-
Miscalcula- | service for accrual of benefits. efits according to revised hours of ser-
tion (DB) vice. Employer will make corrective iump-
sum payment to retired participants re- -
ceiving understated accrued benefits.
Notify terminated vested participants of
correction in accrued benefits. No change
for retired participants receiving over-
stated benefits because de minimis.
8/9/07 401(a) See 401(a) Drafting Error
VCP Misallocation
(Deferrals) .
11/3/06 401(a) Increase in plan’s permissible deferral Retroactive plan amendment to reflect
VCP Misallocation | percentage from 12% to 15% of compen- |increased plan deferral limit.
(Deferrals) sation was implemented in operation for 4
plan years but plan was not amended.
4/21/04 401(a) From 1998 to 2001, plan sponsor remit- | For participants with under-allocations,
vCO Misallocation | ted amounts to the trust in excess of the |contribute to each participant account
(Deferrals). amounts withheld from participant pay- the amount of the under-aliocation plus
checks. Errors were also made in allocat- | earnings. For participants with over-
ing deferrals to participant accounts re- allocations, excess amounts need not be
sulting in under- and over-allocations. returned; advise participants that the
over-allocation is not eligible for favorable
g tax treatment. Earnings based on average
rate of return of plan’s investment fund
options from 1/1/98 through date of cor-
rection.
4/21/04 401(a) Plan provided that participants could de- |Distribute the excess deferral plus actual
VvCO Misallocation | fer up to 15% of compensation. Violated earnings.
(Deferrals) plan terms by allowing one participant to
defer 19% of compensation during 2000
plan year.
4/21/04 401(a) One participant was incorrectly allocated |For the participant who was not credited
VCO Misallocation | a deferral of approximately $80 that with the loan repayment, restore the prin-
(Deferrals) should have been credited as a loan re- ciple amount plus earnings. For the par-
payment by another participant. This ticipant to whom such amount was incor-
amount plus earnings was subsequently rectly allocated and distributed, send a
distributed to the first participant on ter- |letter indicating that the incorrect alloca-
mination of employment. tion, plus earnings, is not eligible for fa-
vorable tax treatment. Earnings based on
average rate of return of plan’s invest-
ment fund options from 1/1/98 through
date of correction.
1/13/04 401(a) Plan limited deferrals to 4% of compensa- | Distribute excess deferral amount plus
vCP Misallocation |tion. In 2002 plan year, 10 HCEs made earnings to the affected participants.
(Deferrals) . |excess deferrais of $14,424.94. Earnings calculated on aggregate plan
basis (earnings reported on Form 5500
divided by trust beginning balance, ad-
justed to add one-half of year's contribu-
tions and subtract one-half of year's ben-
efit payments; partial year earnings deter-
mined on aggregate plan basis through
last day of month prior to correction using
most recent monthly valuation).
1/13/04 401(a) Nine employees’ elective deferrals to Transfer elective deferrals plus earnings
vCP Misallocation | 401(k) plan initially held in separate ac- |to the original 401(k) plan from newly
(Deferrals) count outside of plan (January-May 2000) | established 401(k) plan. Earnings calcu-
before being contributed to different, lated as described immediately above.
newly established 401(k) pian in May
2000.
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Compliance State-
ment Date Code Section Violation Correction
1/13/04 401(a) Plan limited deferrals to 20% of compen- | Retroactively amend the plan to eliminate
VCP Misallocation | sation. From 1999 to 2001, violated plan |20% of compensation limitation on defer-
(Deferrals) terms by allowing 62 participants to rals.
make excess deferrals, none of which vio-
lated Code limits.
6/19/02 401(a) Enrollment forms of 13 employees were Corrective contribution in the amount of
Walk-in CAP Misallocation | not processed within 30 days and there- |the deferrals not made due to the delay,
(Deferrals) fore, deferrals were not withheld from pay- | plus earnings (based on the fund that pro-
roll. duced the highest rate of return). Pay
monetary sanction of $16,000 (covering
multiple violations).
10/30/01 401(a) The 464-participant plan provided that all | Retroactively amend the plan to clarify
Walk-In CAP Misallocation | HCEs could elect to defer up to 6% of that the plan limitation on HCE's deferral
(Deferrals) base compensation while all NHCEs could |rates applies only to those participants
elect to defer up to 10% of base compen- |whose compensation meets Section
sation. Violated plan terms as the plan 414(q). Monetary sanction of $16,000
was administered to provide a two-tiered | (covering multiple violations).
deferral limit for certain HCEs; those with
base compensation (compensation before
bonuses) exceeding the Section 414(q)
compensation limit could defer up to 6%;
those with base compensation less than
the Section 414(q) compensation limit
could defer up to 10%.
7/24/01 401(a) The 324-participant pian provided that Retroactively amend plan to provide an
Walk-in CAP Misallocation | participants may defer from 1% to 10% of |increase in the salary deferral limit to
(Deferrals) compensation. Violated plan terms by al- | 15% of compensation. Monetary sanction
lowing all participants to defer up to 15% | of $8,000.
of compensation during a three plan year
period.
7/19/00 401(a) Plan covers salaried employees. One sal- | Allocate additional contribution to partici-
VCR Misallocation | ary employee erroneously placed in plan pant with such amount to be offset by the
(Deferrals) covering hourly employees rather than in | distribution the individual received from
the salaried plan. Employee has since ter- | the hourly plan. Earnings on the additional
minated employment and received distri- | contribution will be calculated using the
bution. return for the investment fund with the
highest rate during each period.
2/22/00 401(a) Pian permitted participants to modify Retroactively amend plan to allow for im-
Walk-in CAP Misallocation | elective deferrals on a quarterly basis. mediate changes in deferral elections.
(Deferrals) Violated plan terms by immediately honor- | Pay monetary sanction of $50,000 (cov-
ing requests by participants to modify ering multiple violations).
deferrals.
12/13/99 401(a) Participants allowed to change deferral No correction because affected partici-
VCR Misallocation | elections more frequently than permitted |pants were all non-highly compensated
(Deferrals) by the plan. and employer implemented new adminis-
trative procedure to prevent future errors.
11/99 401(a) 401(k}) plan permitted once per-year an- Enter into closing agreement negotiated
Walk-in CAP Misallocation | nual elective deferral to be withheld on a {on *“John Doe” basis to permit improper
(Deferrals) pre-tax basis from a participant’s pay- additional elective deferrals to be treated
check in addition to regular salary reduc- |as employee deferrals for all purposes
tion contributions. Violated plan terms by |under §§ 401(k) and 402(g). Pay mon-
allowing participants to make the addi- etary sanction of $6,000 (covering mul-
tional deferral by writing a personal check |tiple violations). Treat future additional
to the plan. The plan administrator deferrals in accordance with plan terms.
treated the contribution as an additional
pre-tax deferral.
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Compliance State-
ment Date Code Section Violation Correction
6/11/99 401(a) Failed to withhold elective deferrals from |Make corrective contribution equal to
VCR Misallocation | manually drawn payroll checks. missing deferral plus matching contribu-
(Deferrals) tion to plan for individuals who failed to
have deferrals withheld. Amounts related
to terminated participants will be depos-
ited in plan trust and distributed. Earn-
ings based on actual investment activity,
or if not administratively feasible, the
highest rate earned by plan.
10/27/98 401(a) Elective contributions exceeded the plan |No correction with respect to after-tax
VCR Misallocation | limit. excess elective contributions for non-
(Deferrals) highly compensated employees. Termi-
nated participant with fully distributed
account will be informed that excess
elective pre-tax contributions are ineli-
gible for favorable tax treatment.
10/1/98 401(a) Failed to base deferrals and matching Corrective contribution equal to missed
VCR Misallocation | contributions on the plan’s definition of elective deferral and matching contribu-
(Deferrals) compensation. Also failed to deduct elec- {tion plus earnings based on the rate of
tive deferrals and matching contributions |return for the plan as reported on the
from payroll checks issued manually. Form 5500. Employer will notify sepa-
rated participants of new account bal-
ances and options for distribution (in ac-
cordance with participant consent and
- direct rollover requirements).
6/15/98 401(a) Failed to take participant elective defer- |Recalculate participant deferrals based
VCR Misallocation | rals from vacation pay paid separately on proper compensation including vaca-
(Deferrals) from the regular payroll check. tion pay and make corrective qualified
nonelective contribution. Earnings will be
calculated based on an aggregate plan
earnings in accordance with Rev. Proc.
94-62, Section 5.01.
9/97 401(a) Plan provides for salary reduction contri- |Corrective QNEC equal to missing deferral
VCR Misallocation | butions on a percentage of pay basis. Em- | plus matching contributions and interest.
(Deferrals) ployer converted percentages elected by |Earnings calculated by comparing end of
participants into fixed dollar amounts to |year asset balance on Form 5500 to be-
be withheld from each paycheck. This pro- | ginning balance and netting out contribu-
cedure violated the terms of the plan and |tions and adding back distributions during
resulted in insufficient deferrals for par- the year. Employer also made corrective
ticipants whose rate of pay changed or distribution to terminated participants.
who received bonuses.
9/97 401(a) Plan permitted changes to deferrals on a |No retroactive correction because defect
VCR Misallocation { quarterly basis. Administrator violated existed from inception of plan and repli-
(Deferrals) plan terms by allowing participants to cating elections would cause significant
make changes in deferrals at any time burden on the plan and participants. Ad-
and by honoring verbal instructions to ministrator verified that election form is
change deferral levels. currently on file for each participant and
the administrative procedures for monitor-
ing elections will be corrected prospec-
tively.
9/97 . 401(a) Plan permitted participants to defer from |Corrective distribution of excess contribu-
VCR Misallocation | 1% to 15% of compensation. Violated plan |tions plus earnings calculated on an ag-
(Deferrals) terms by allowing some participants to gregate plan basis. Excess matching con-
defer less than the minimum or more than | tributions placed in suspense and used to
the maximum percentages provided. reduce future employer contributions. No
distribution where excess is de minimis
(less than $50). Contributions less than
minimum percentage permitted to remain
in plan because all affected participants
are non-highly compensated.
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Violation

Correction

Bonus excluded from compensation for
purposes of making deferrals and match-
ing contributions in violation of plan
terms.

QNEC equal to missed deferrals and
matching contributions on bonus pay-
ments; earnings adjusted using plan’s
guaranteed income fund return, since
plan’s aggregate return was negative dur-
ing years of failure. }

401(k) plan definition of compensation
excluded severance payments, but payroll
error permitted some participants to defer
from severance amounts.

Corrective distributions for amounts in
excess of $50; earnings based upon ac-
tual investment returns, subject to make-
whole payments by sponsor for invest-
ment loss.

From 1999-2003, bonus payments were
incorrectly included in compensation for
salary deferral purposes where plan re-
quired exclusion.

Retroactively amend plan to include bo-
nus payments in definition of ‘“‘compensa-
tion" for deferral purposes.

From 1995-1999, bonus payments were
incorrectly excluded from compensation
for salary deferral and matching contribu-
tion purposes. Employer unable to locate
participants’ deferral percentage elec-
tions during bonus period for 1995-1998
plan years.

Make QNECs in amount of missed defer-
rals and matching contributions on behalf
of affected participants based on their
actual annual deferral ratios for 1995-
1998 years and percentage election for
1999 year.

During 1998-2001. plan years, plan failed
to take into account all forms of compen-
sation (e.g., failed to include year-end bo-
nuses, last checks upon termination) in
determining deferrals and matching con-
tributions.

Make QNECs on behalf of affected partici-
pants based on participant’s actual defer-
ral ratio for affected plan years. Earnings
computed based on highest rate of return
on plan’s assets during affected plan
years. Make corrective matching contri-
bution, adjusted for earnings, based on
recomputed deferral amounts.

For 4 plan years, compensation on which
elective deferrals were based was calcu-
lated based on the first and last weekly
pay dates falling closest to the beginning
and end of the plan year without regard to
whether the pay dates were before or af-
ter each affected plan year. Plan opera-
tion was nondiscriminatory.

Retroactive plan amendment to use the
pay dates closest to the beginning and
end of the plan year. Thereafter, amend-
ment ceases to be effective; administer
plan under current provisions based only
on compensation earned during plan year.
Monetary sanction of $15,000. (Pre-Rev.
Proc. 2003-44)

Compensation for purposes of ratably allo-
cating discretionary contributions was
calculated based on only the amounts
paid for a 6 month period (April—
September) for each plan year instead of
the entire plan year as provided by the
plan document. Operation was nondis-
criminatory.

Retroactive plan amendment to provide
for 6 month compensation reference
point. Monetary sanction of $15,000.
(Pre-Rev. Proc. 2003-44)

Compliance State-
ment Date Code Section

11/3/06 401(a)

vCP Misallocation
(Compensa-
tion)

7/25/06 401(a)

VCP Misallocation
(Compensa-
tion)

10/20/05 401(a)

VCP Misallocation
{Compensa-
tion)

9/30/05 401(a)

vCP Misallocation
(Compensa-
tion)

12/8/04 401(a)

VCP Misallocation
(Compensa-
tion)

1/04 401(a)

VCP Misaliocation
(Compensa-
tion)

1/04 401(a)

VCP Misallocation
{(Compensa-
tion)

1/04 401(a)

VCP Misaliocation
(Compensa-
tion)

Bonuses were excluded from the base
compensation on which elective deferrals
could be made for 4 pian years.

Corrective QNECs in the amount of the
affected participants’ bonuses multiplied
by the ADP for the NHCE group for the
particular year (excluding QNECs for
separated participants of less than $50).
Earnings computed on aggregate plan
basis: Form 5500 earnings divided by be-
ginning balance plus one-half of year's
contributions minus one-half of year's ben-
efit payments. Monetary sanction of
$15,000. (Pre-Rev. Proc. 2003-44)
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ment Date

Compliance State-

Code Section

Violation

Correction

3/18/03
VCP

401(a)
Misallocation
(Compensa-
tion)

Plan defined compensation as W-2 wages
during the plan year, including elective
deferrals and cafeteria plan contributions.
In violation of plan terms, cap on match-
ing contributions, elective deferrals, and
nonelective contributions were based
upon compensation earned once an em-
ployee became a participant and not on
compensation for the full plan year. In ad-
dition, compensation was calculated
based on certain pay dates without re-
gard to whether or not compensation for
those pay dates was compensation
earned within the plan year in violation of
plan terms.

Make a corrective contribution on behalf
of each affected participant. Earnings
computed on aggregate plan basis: Form
5500 earnings divided by beginning bal-
ance plus one-half of year’'s contributions
minus one-half of year's benefit payments.
Pay monetary sanction of $1,250 (cover-
ing multiple violations).

2/26/02
VvCO

401(a)
Misallocation
(Compensa-
tion)

Plan defined compensation for purposes
of determining contributions as Code

§ 415 compensation. Violated plan terms
by excluding certain types of compensa-
tion, including overtime, shift differential,
bonuses and other supplemental compen-
sation, in calculating discretionary match-
ing contribution. The undermatch im-
pacted 39 participants in 1998 and 269
participants in 1999.

Recalculate matching contributions using
the correct definition of compensation.
Contribute the additional matching contri-
butions, including earnings (based on a
weighted average of the percentage of
trust assets invested in each available
investment fund).

7/15/99
VCR

401(a)
Misallocation
(Compensa-
tion)

Deferrals, made as a fixed dollar amount,
by employees who separated from service
or reduced their work schedule exceeded
the plan’s percentage-of-compensation
limit. No deferrals exceeded § 415 or

§ 402(g) and all affected participants
were nonhighly compensated.

Refund excess deferrals plus earnings
calculated on an aggregate plan basis.

7/15/99
VCR

401(a)
Misallocation
(Compensa-
tion)

Plan allocates profit-sharing contributions
based on compensation earned as a par-
ticipant. Violated plan terms by making
profit-sharing allocations based on com-
pensation earned prior to satisfying defini-
tion of participant (age 21).

No correction because affected partici-
pants are non-highly compensated and
there will be no future employer contribu-
tions against which to apply amounts if
suspended because plan has been frozen.

12/22/98
VCR

401(a)
Misallocation
{(Compensa-
tion)

Recordkeeper credited payroll contribu-
tions to incorrect accounts.

Corrective employer contributions to re-
store account balances of participants
who failed to receive contributions. Credit
earnings participants would have received
through the date of correction. For par-
ticipants with overstated accounts, treat
erroneous contributions as additional
earnings in view of fact that all partici-
pants were NHCEs, all had been cashed
out and the errors involved small amounts
($15-$50).

12/22/98
VCR

401(a)
Misallocation
(Compensa-
tion)

Incorrect calculation of matching contri-
butions. Failed to base matching contribu-
tions on pay including § 125 plan contri-
butions as required by the plan.

Make corrective matching contribution to
accounts of affected participants. No cor-
rection for participants with de minimis
amounts. Interest on the corrective con-
tributions will be calculated based on the
annual rate earned by the trust as re-
ported on the Form 5500.
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Compliance State-
ment Date Code Section Violation Correction

9/97 401(a) Plan defines compensation as gross com- | Corrective QNEC based on deferrals using

VCR Misallocation | pensation. Violated terms by making elec- | the correct definition of compensation
(Compensa- |tive deferrals from base pay. plus earnings calculated on an aggregate
tion) plan basis. Make distribution to termi-

nated participants. Modify payroll system
prospectively to compute deferrals using
the correct definition of compensation
and revise participant election forms.

11/18/96 401(a) The plan is a 401(k) plan with a definition | Employer will make qualified nonelective

VCR Misallocation | of compensation that includes bonuses. contributions {QNECs) on behalf of the
(Compensa- | Failed to properly include bonuses. affected employees. QNECs will equal {a)
tion) the amount of deferral that was not made

to the plan based on the employee defer-
ral percentage due to the exclusion of the
bonus, (b) and related match, and (c) any
imputed earnings (based on plan’s rate of-
return).

8/29/96 401(a) Contribution exceeded plan formula. Mis- | Reallocate excess allocations to ac-

VCR Misallocation | calculated “earned income” for determin- | counts of non-highly compensated em-
(Compensa- |ing regular contributions for self-employed | ployees in year contributions were depos-
tion) participants. ited.

12/11/06 401(a) DC plan required 1,000 hours of service Employer make-whole contributions plus

VvCP Misallocation | for initial eligibility and one hour of ser- earnings calculated for latest three years
(Contribu- vice to receive employer contributions in | using individual investment returns, for
tions) any subsequent year. Plan improperly re- | first two years based on trust’s return;

quired 1,000 hours of service in ach sub- | (due to recordkeeper change and insuffi-
sequent year. cient data.)

11/27/06 401(a) Employer discretionary contributions and | Retroactive plan amendment to eliminate

VCP Misallocation | matching contributions allocated to par- service minimums for receipt of employer
(Contribu- ticipants regardless of DC plan’s minimum | contributions.
tions) service requirements

11/27/06 401(a) Plan-imposed limit on aftertax contribu- Distribution of after-tax contributions in

vcpP Misallocation | tions was exceeded. excess of plan limits plus earnings calcu-
(Contribu- lated using actual earnings rate of af-
tions) fected participants accounts.

11/27/06 401(a) Plan imposed limit on matching contribu- | Forfeiture of matching contributions in

vCpP Misallocation | tions exceeded as a result of payroli er- excess of plan limits; earnings calculated
(Contribu- rors. using actual earnings rate of affected par-
tions) ticipants.

10/20/05 401(a) For 13 plan years, employer improperly Retroactively amend plan to eliminate

VvCP Misallocation | allocated employer contribution of 5% of | hours of service requirement for period of
(Contribu- compensation on behalf of participants violation.
tions) who had not completed the required 500

hours of service during plan year. Plan
later amended to eliminate hours of ser-
vice requirement.

10/20/05 401(a) Plan terms required participants to be Retroactively amend plan for period of

VCP Misallocation | employed at the end of the plan year in violation to eliminate requirement that
(Contribu- order to receive matching contributions participant be employed on last day of
tions) for that plan year. From 1995-2002, the plan year to be entitled to matching

matching contributions were made by the | contributions for that year.
employer without regard to the ‘““last day
of the year”” requirement.

9/30/05 401(a) From 1995-1999, matching contributions |Retroactively amend pian for 1995-1999

VCP Misallocation | for second half of year improperly calcu- years to provide matching contributions
(Contribu- lated using entire year’s compensation, for second half of year to be calculated
tions) resulting in overpayments to virtually all | based on entire year's compensation. Af-

participants. fected participants were primarily NHCEs,
and some have since separated and re-
ceived full distributions.
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Compliance State-
ment Date

Code Section

Violation

Correction

5/25/05
VCP

401(a)
Misallocation
(Contribu-
tions)

From 2000-2002, employer contributions
were under-contributed by allocating con-
trary to plan’s allocation formula.

Contribute to affected participants’ ac-
counts amount of the under-allocation,
adjusted annually for period of failure for
earnings using average of earnings rates
of all funds. i

4/21/04
vCO

401(a)
Misallocation
(Contribu-
tions)

For 1998-2001 plan years, matching con-
tributions were either under- or over-
contributed, or both. Errors were also
made in allocating the matching contribu-
tions to the correct participant accounts.

For participants with under-allocations,
contribute to each participant account
the amount of the under-allocation plus
earnings. For participants with over- allo-
cations, return of excess need not be re-
quested but advise participants that the
over-allocation is not eligible for favorable
tax treatment. Earnings based on average
rate of return of plan's investment fund
options from 1/1/98 through date of cor-
rection.

4/21/04
VCO

401(a)
Misallocation
(Contribu-
tions)

For 1999 and 2000 plan years, 12 partici-
pants were allocated matching contribu-
tions that were 100% higher than under
the Plan’s terms as a result of incorrect
payroll calculations.

The sponsor need not request return of
the excess. Advise affected participants
that the over-allocations are not eligible
for favorable tax treatment.

4/9/01
VCR

401(a)
Misallocation
{Contribu-
tions)

Plan provided that the last day and 1,000
hours of service eligibility requirements
for accrual of employer contribution is
waived for participants who terminated
employment due to disability, death or
attainment of normal retirement age. Vio-
lated plan terms by failing to waive ac-
crual condition resulting in failure to re-
ceive 2% discretionary contribution.

Contribution on behalf of each affected
employee equal to 2% of employee’s com-
pensation for the plan year in which the
terminated employee was improperly ex-
cluded. Earnings based on the actual an-
nual fund performance of a single invest-
ment fund in which the majority of plan
assets were invested (over 99%). Correc-
tive contributions will be subject to the
plan’s general vesting and forfeiture provi-
sions.

11/1/99
VCR

401(a)
Misallocation
(Contribu-
tions)

The administrator allowed participants to
make voluntary aftertax contribution al-
though not permitted by plan.

Deduct excess contribution plus earnings
from participant’s account and return to
participant as taxable income. Earnings
will be calculated using an average rate
of return on trust assets over the period
during which the plan permitted improper
deferrals.

7/99
Audit CAP

401(a)
Misallocation
(Contribu-
tions)

Board resolution authorized employer to
make 401(k) plan matching contributions
in company stock and stated that the au-
thorization ‘‘shall remain in effect’ until
otherwise determined by the board. The
plan provided for valuation and allocation
of discretionary contribution on the last
day of the plan year. Agent’s initial posi-
tion was that the board resolution formed
part of plan and employer was thereby
obligated to make matching contribution.
In addition, agent maintained that valua-
tion of the stock contribution at year-end
rather than at the later date of the actual
contribution caused overallocation to
HCEs violating Section 401(a)(4).

Agent withdrew position.

6/11/99
VCR

401(a)
Misallocation
(Contribu-
tions)

Plan provides that terminated partici-
pants eligible to receive allocation regard-
less of hours of service on last day of plan
year. Failed to make matching contribu-
tion for final paycheck of terminated par-
ticipants.

Employer will make corrective matching
contribution and distribute to terminated
employees. Earnings based on actual in-
vestment activity, or if not administra-
tively feasible, the highest rate earned by
plan.
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Compliance State-
ment Date

Code Section

Violation

Correction

6/11/99
VCR

401(a)
Misallocation
(Contribu-
tions)

Matching contributions made for partici-
pants who ceased elective deferrals.

Remove incorrect matching contributions
from participant accounts pursuant to
plan provision for removing excess match-
ing contributions. Request former partici-
pants to repay erroneous contributions
distributed to them. -

6/11/99
VCR

401(a)
Misallocation
(Contribu-
tions)

Plan defines compensation as W-2 com-
pensation. Failed to calculate deferrals on
compensation including auto allowances.

Corrective QNEC equal to missing deferral
plus matching contribution for individuals
who received auto allowances but did not
have deferrals withheld on compensation
including the auto allowance.

6/3/99
VCR

401(a)
Misallocation
(Contribu-
tions)

Incorrect allocation of employer profit-
sharing contributions caused by error in
processing investment elections and in
calculating years of service.

Excess contributions will be deducted
from participant accounts along with
earnings based on the actual rate of the
plan’s money market fund. The excess
contributions will be held in a suspense
account and used to reduce future em-
ployer contributions. Distributed partici-
pants will be asked to return excess
amounts, plus earnings, to the plan and
these amounts will be used to reduce fu-
ture employer contributions. Make-up con-
tributions, calculated quarterly, will be
contributed to accounts of employees
that received less than required alloca-
tions. The corrective contributions will
include earnings based on the return of
the investment fund with the highest re-
turn for each quarter.

3/23/99
VCR

401(a)
Misallocation
(Contribu-
tions)

Underaliocation of stock contributions.
Error caused by calculating contributions
based on months of participation rather
than months of employment as required
by the plan.

The employer will make an additional cor-
rective contribution to accounts for cur-
rent employees and terminated employ-
ees with account balances. For termi-
nated participants who have received
total distributions the employer will make
an additional contribution and notify each
individual of their entitlement to an addi-
tional distribution.

10/27/98
VCR

401(a)
Misallocation
(Contribu-
tions)

Elective contributions not based on the
plan’s definition of compensation. Failed
to deduct elective contributions from
cash bonuses.

Recalculate affected participant elective
contributions using proper definition of
compensation. Make corrective employer
contribution equal to missed elective con-
tributions, employer matching contribu-
tion and earnings. Additional contribu-
tions will be limited in accordance with
Section 402(g) and 415. Earnings deter-
mined using Rev. Proc. 94-62 aggregate
plan basis.

8/29/98
VCR

401(a)
Misallocation
{Contribu-
tions)

Distributions understated.

Corrective distribution plus earnings
based on the individual's account earn-
ings rate.

8/29/98
VCR

401(a)
Misallocation
(Contribu-
tions)

Recordkeeper deposited contributions in
incorrect accounts.

Credit contribution to proper account
along with earnings thereon. Make addi-
tional corrective contribution to restore
earnings that would have been credited to
proper account from the date of the initial
contribution.

PENSION & BENEFITS REPORTER

ISSN 1069-5117

BNA 6-17-08



1432 (Vol. 35, N

0. 24)

ANALYSIS & PERSPECTIVE

Compliance State-
ment Date

Code Section

Violation

Correction

2/17/98
VCR

401(a)
Misallocation
(Contribu-
tions)

Matching contributions were allowed in
excess of the percentages under terms of
the plan. The plan has been amended to
cease future contributions (frozen).

Forfeit excess matching contributions
and earnings from accounts of affected
highly compensated employees and allo-
cate on uniform dollar basis to accounts
of all current nonhighly compensated em:
ployees participating in plan. Note that
correction would have differed had plan
not been frozen.

1/23/97
VCR

401(a)
Misallocation
(Contribu-
tions)

Failed to allocate discretionary employer
contributions pursuant to the terms of the
plan. ’

Reallocate employer discretionary contri-
butions for the affected years among all
eligible participants. Those entitled to
additional allocations will be credited
with earnings based on the plan’s annual
rate of return. The allocation will be
based on the ratio of each eligible partici-
pant’'s annual compensation during the
period to total annual compensation of all
eligible participants.

11/6/96
VCR

401(a)
Misallocation
(Contribu-
tions)

Elective deferrals not properly credited to
employee accounts. Also, failed to prop-
erly execute investment transfers among
participant accounts.

To correct deposit error, recalculate and
adjust account balances of affected par-
ticipants. Additions to correct underde-
posits will include earnings (based on
highest rate of return of plan investment
options). To correct reinvestment error,
make contribution to affected accounts
equivalent to earnings lost (or gained)
due to the failure to make timely trans-
fers. Such contributions will be treated as
an adjustment to investment earnings.

6/12/96
VCR

401(a)
Misallocation
(Contribu-
tions)

Plan requires allocation of employer con-
tributions to employees who have a year
of service (1,000 hours). Failed to allo-
cate employer contributions to participant
with more than 1,000 hours of service in
the employee’s year of termination.

Make contribution plus earnings. Because
participant terminated prior to vesting,
the contribution will be allocated to other
participants as a forfeiture.

6/12/96
VCR

401(a)
Misallocation
(Contribu-
tions)

Plan requires year of service (1,000
hours) to share in allocation of employer
contributions. Plan allocated employer
contribution to employee with fewer than
1,000 hours of service.

Recalculate allocation plus investment
earnings. Because participant no longer
has an account balance, the excess con-
tribution will be charged to the account of
the company president (who is related to
the participant).

6/30/06
VCP

401(a)
Misallocation
(Forfeitures)

Plan provided that forfeitures would be
applied in the following order until ex-
hausted: (1) reduce employer contribu-
tions, (2) restore benefits, (3) pay plan
expense, (4) correct administrative errors
in plan accounts; However, forfeitures
were used exclusively to pay plan ex-
penses.

Retroactive plan amendment to reflect
actual use of forfeitures.

6/30/06
VCP

401(a)
Misallocation
(Forfeitures)

Plan provided that forfeitures would be
applied in the foliowing order until ex-
hausted: (1) reduce employer contribu-
tions, (2) restore benefits, (3) pay plan
expense, (4) correct administrative errors
in plan accounts; However, forfeitures
were used exclusively to pay plan ex-
penses.

Retroactive plan amendment to reflect
actual use of forfeitures.

6/4/02
VCR

401(a)
Misallocation
(Forfeitures)

Premature forfeiture of a portion of cer-
tain participants’ accounts.

Make corrective contributions (plus earn-
ings) on behalf of affected participants
who were rehired but not reinstated in
forfeited accounts.
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Compliance State-
ment Date Code Section Violation Correction
12/22/98 401(a) Improper forfeiture of matching contribu- | Restore employer matching contributions
VCR Misallocation | tions. Failed to apply forfeiture excep- plus earnings to each affected partici-
(Forfeitures) |tions for employees not employed on last | pant’s account. Cashed-out participants
day of the year but who terminated due to | will receive distributions of these contri-
disability, death, economic conditions, butions. All employees will be notified
etc. that this action is being taken. -
8/29/98 401(a) Failed to timely allocate balance of forfei- | Allocate the forfeitures due to current
VCR Misallocation | ture account. and former participants. Due to the fact
(Forfeitures) that the forfeitures were timely credited
to a forfeiture account and properly cred-
ited with earnings, the reallocation will
include earnings to the date of correc-
tion.
6/12/98 401(a) Forfeitures not allocated to participant Recompute participant accounts as if for-
VCR Misallocation | accounts in the year forfeited in violation |feitures timely allocated. The correction
(Forfeitures) |of the plan terms. will include an earnings adjustment based
on the highest return of any fund under
the plan for the applicable years.
6/12/96 401(a) Failure to timely reallocate forfeitures Reallocate forfeitures to participant ac-
VCR Misallocation | from terminated participants in accor- counts to reflect forfeitures as occurring
(Forfeitures) |dance with the terms of the plan. in the year terminated participants re-
ceived the vested portion of their account
balances. All pre-1989 year forfeitures
plus allocable earnings will be reallocated
in 1989 because of the small amounts
- involved and the administrative burden of
recalculating allocations for individual
years.
5/15/07 401(a) Sponsor failed to execute new M&P adop- | Retroactive plan amendment permitted.
vCP Misallocation | tion agreement changing from quarterly
(Earnings) to daily valuation. Plan operated on daily
valuation for 2 plan years before amend-
ment was adopted. !
9/16/97 401(a) Failed to allocate earnings to participant |Revalue accounts using correct earnings
VCR Misallocation | accounts in accordance with plan provi- for affected periods and adjust account
(Earnings) sions. balances of active and terminated partici-
pants. Make residual distributions to ter-
minated paid-out participants, with total
distributions of less than $20.00 treated
as de minimis and reallocated among re-
maining eligible participants.
5/14/97 401(a) Failed to allocate ESOP cash dividends in | Corrective allocation to participants cred-
VCR Misallocation | accordance with plan provision. No alloca- | ited with earnings based on the appli-
(Earnings) tion made for participants who took distri- | cable PBGC interest rate for each period
butions between ex-dividend date and the |that a dividend remained unallocated.
monthly allocation date.
11/3/06 401(a) Failure to transfer elective deferrals with- | Employer QNEC equal to deferral amount;
vCP Delinquent held for 1 participant due to payroll error |earnings adjusted using plan’s guaran-
401(K) Trans- | for 1 pay period. teed income fund return, since plan’s ag-
fers gregate return was negative during year
of failure.
6/12/98 401(a) Plan requires 401(k) contributions to be [ Revise procedures to ensure that all pay-
VCR Delinquent remitted to the trust within an administra- | ments are remitted to the trust, within
401(k) Trans- [ tively reasonable time. Failed to timely ERISA rules. Remit all unpaid 401(k) con-
fers remit 404(k) contributions and periodic tributions and loan repayments to the
loan payments to the trust. trust. Credit earnings on all late contribu-
tions in lieu of foregone interest. (Note
that the IRS normally treats as ineligible
exclusive benefit violations but permitted
due to highly unusual equities.)
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Compliance State- :
ment Date Code Section Violation Correction
6/19/02 401(a) Failed to provide matching contributions | Corrective matching contribution, plus
Walk-in CAP Delinquent to 26 participants in a timely manner for |earnings (based on the funds that pro-
Contributions | the 2000 plan year. duced the highest rate of return). Pay
monetary sanction of $16,000 (covering
multiple violations). -
8/29/98 401(a) Failed to allocate matching contributions |Credit affected individuals with additional
VCR Delinguent to eligible employees. matching contributions plus earnings that
Contributions would have accrued within the specific
individual’s account.
3/20/98 401(a) The plan is a defined contribution plan Corrective matching contribution plus im-
VCR Delinquent originally funded with assets spun off puted earnings equal to the rate of return
Contributions/ from a predecessor plan. Failed to provide | on the plan’s guaranteed investment op-
Allocations matching contributions to eligible partici- |tion made to successor (transferee) plan.
pants under predecessor plan. Corrective matching contributions re-
tained in the accounts of affected partici-
pants who are still employed and distrib-
uted to cashed-out participants.
11/22/96 401(a) Ceased after-tax contributions by certain | Because the violation occurred as part of
VCR Delinquent active participants in violation of plan good faith attempt to correct the Code
Contributions | terms. The violation occurred in the pro- | Section 415 violation and affected par-
cess of reallocating amounts held in sus- |ticipants are in a same position had the
pense to correct a separate Code Section |excess after-tax contributions been re-
415 violation. turned instead of ceased, the employer
will not be required to make-up missed
- after-tax contributions or allow affected
participants to make-up the missed con-
tributions.
8/17/06 401(a) Plan permitted 38 employees to partici- Adjust plan records to reflect ineligible
VvCP Ineligible Em- | pate who were ineligible based on job status of employees; no benefits were
ployees classification; error occurred as a result paid to ineligible employee group so no
of job classification provisions being incor- | recovery of overpayments necessary.
rectly applied.
8/9/06 401(a) Executive terminated employment and Improper deferrals returned with earnings;
VvCP Ineligible Em- | entered into consulting agreement with matching contributions and associated
ployees former employer. He was paid, but per- earnings are forfeited and used to reduce
formed no services. He made 401(k) de- |future employer contributions. Earnings
ferrals from consulting fees and received |calculated based on weighted mid-year
matching contributions, but was misclas- |rate of return.
sified as an “‘employee.”
8/9/06 401(a) Executive terminated employment, en- Credited service will be adjusted to re-
vCP Ineligible Em- | tered into consulting agreement with flect employment termination date.
ployees former employer, was paid, but performed
no services for 3 years. He was credited
with additional DB accrual service but
was misclassified as an “employee.”
2/28/06 401(a) 401(k) plan covered union employees Retroactive plan amendment to permit
VvCP Ineligible Em- | only. When union was decertified, the participation by affected employees.
ployees former union employees continued active
participation until amendment to permit
coverage 16 months later.
1/13/04 401(a) Contrary to plan terms, union employees [ Retroactively amend plan to include union
vCP Ineligible Em- | permitted to participate in plan. employees within definition of ““eligible
ployees employee.”
1/13/04 401(a) Employees who satisfied service require- |Retroactively amend plan to provide that
vCP Ineligible Em- | ments were allowed to participate imme- | eligible employee may participate in plan
ployees diately. Plan terms permitted only semi- immediately upon satisfying service re-
annual entry into plan. quirements.
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ment Date

Compliance State-

Code Section

Violation

Correction

4/21/04
VCO

401(a)
Ineligible Em-
ployees

Three participants were permitted to
make deferrals and receive matching con-
tributions prior to satisfying plan’s eligibil-
ity requirements during the 1999 and
2000 plan years.

For the 2 participants who had aiready
received distributions of their account
balances, send a letter indicating that
inappropriate deferrals and matching con-
tributions plus earnings are not eligible
for favorable tax treatment. For the par-
ticipant who had not yet received a distri-
bution, distribute excess deferral plus
earnings as taxable income to the partici-
pant. The participant will also forfeit the
matching contribution related to amount
returned plus earnings. Earnings based on
average rate of return of ptan’s invest-
ment fund options from 1/1/98 through
date of correction.

6/19/02
Walk-in CAP

401(a)
Ineligible Em-
ployees

Prior service for eligibility and vesting pur-
poses was credited to changed status
employees in violation of plan terms.

Retroactively amend plan to provide that
service would be credited for prior service
to changed status employees. Pay mon-
etary sanction of $16,000 (covering mul-
tiple violations).

6/19/02
Walk-In CAP

401(a)
ineligible Em-
ployees

During 1999, permitted one terminated
employee to defer severance pay in viola-
tion of plan terms.

Distribute erroneously deferred amount
(not reduced for subsequent plan invest-
ment losses). Pay monetary sanction of
$16,000 (covering multiple violations).

6/19/02
Walk-in CAP

401(a)
Ineligible Em-
ployees

401(k) plan required employees to com-
plete enroliment forms to be eligible to
participate. Failed to follow plan terms by
allowing 247 employees to participate
without completing forms.

Retroactively amend plan to eliminate
enrollment forms requirement. Pay mon-
etary sanction of $16,000 (covering mui-
tiple violations).

12/20/01
VCR

401(a)
Ineligible Em-
ployees

401(k) plan provided that an employee is
eligible to participate in the plan if he is
employed in certain job classifications. In
violation of the plan provisions, partici-
pants who terminated employment and
received severance payments were per-

mitted to continue to make elective defer- |

rals to the plan from severance payments.
During 1999 and 2000, three participants
made elective deferrals to the plan from
their severance payments.

Distribution of erroneously deferred
amounts plus earnings (based on actual
earnings allocated to affected partici-
pants’ accounts).

11/14/00
Walk-In CAP

401(a)
Ineligible Em-
ployees

Holding company has both taxable and
tax-exempt entities within controlled
group and sponsors both a 403(b) and a
401(k) plan. Assets of both plans are held
by same trustee. Holding company vio-
lated plan document and Section
401(k)(4)(B) by aliowing employees of
tax-exempt entity to participate in 401(k)
plan prior to 1997. The 401(k) plan has
250 participants.

Employer discontinued 401(k) deferrals
and reclassified deferrals of ineligible em-
ployees as 403(b) accounts. Allow such
employees to keep contributions and
earnings in the 403(b) plan subject to
normal distribution rules. Pay monetary
sanction of $4,000.

7/19/00
VCR

401(a)
Ineligible Em-
ployees

Profit-sharing plan provides for entry at
beginning of month after meeting eligibil-
ity requirements. Failed to follow plan
terms by allowing entry on first day of
month in which eligibility requirements
met.

Deduct excess contribution, plus earnings
from participant accounts. Earnings will
be based on return of plan’s money mar-
ket fund for administrative ease. Place
such amounts in a suspense account to
be used to reduce future employer contri-
butions. Former employees who have re-
ceived distributions will be requested to
repay excess contributions to the plan.
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Compliance State-
ment Date

Code Section

Violation

Correction

2/22/00
Walk-In CAP

401(a)
Ineligibie Em-
ployees

Plan originally had 4-year graded vesting.
Employer drafted, but failed to execute,
amendment to adoption agreement to
conform to 3-year cliff vesting. Violated
plan terms by administering plan as if new
vesting schedule was effective.

Retroactively amend plan to provide for
3-year cliff vesting schedule. Monetary
sanction of $50,000 (covering multiple
violations).

2/22/00
Walk-In CAP

401(a)
Ineligible
Employees

Plan permitted participation on entry date
following satisfaction of age and service
requirement. Administrator violated plan
terms by allowing employees to make
elective deferrals immediately following
date of hire.

Execute retroactive amendment to allow
immediate participation. Monetary sanc-
tion of $50,000 (covering multiple viola-
tions).

12/13/99
VCR

401(a)
Ineligible
Employees

Early participation. Former leased employ-
ees hired by employer allowed participa-
tion on date of hire rather than next eli-
gible entry date following hire.

Refund deferrals made prior to eligible
entry date plus earnings using the actual
rates pursuant to Rev. Proc. 98-22. Any.
matching contributions allocated on im-
proper deferrals will be forfeited and held
in suspense and used to reduce future
employer contributions.

11/1/99
VCR

401(a)
Ineligible
Employees

Participants allowed to make deferrals
prior to satisfying eligibility requirements
in the plan.

Distribute excess deferrals plus earnings
as taxable income. Earnings will be calcu-
lated using an average rate of return on
trust assets over three year period during
which administrator permitted improper
deferrals.

3/23/99
VCR

401(a)
Ineligible
Employees

Allocation for year during which employee
was not a plan participant.

Reduce affected participant's account by
offsetting improper allocation plus earn-
ings against future employer allocations.

7/20/98
VCR

401(a)
Ineligible
Employees

The plan is a defined benefit plan spon-
sored by a hospital. Allowed participation
by ineligible employees of unrelated em-
ployer.

Defect involved a small number of employ-
ees. Employer will make bookkeeping ad-
justments to plan records to remove ac-
cruals attributable to service with unre-
lated employer and, where appropriate, to
cease future accruals.

6/15/98
VCR

401(a)
Ineligible
Employees

Allowed participation by participants who
had not satisfied eligibility requirements.

Refund 401(k) deferrals made prior to
each affected participant’s eligible plan
entry date plus earnings based on an ag-
gregate plan rate of return.

11/18/96
VCR

401(a)
Ineligible
Employees

Allowed employees who had not satisfied
plan’s year of service requirement to
make elective deferrals.

Return elective deferrals made prior to
participants’ correct entry date, plus
earnings, as taxable income.

1/29/96
VCR

401(a)
Ineligible
Rollover

Money purchase plan accepted rollover
contributions from a nonqualified plan.

Employer will return contributions plus
accrued earnings. Earnings to be calcu-
lated based on amounts initially deposited
plus interest factors for each fund during
the applicable calendar quarter. The final
distribution will also include accrued earn-
ings through time of distribution.

7/25/97
VCR

401(a)
Improper
Suspense
Account

Contributions exceeded defined contribu-
tion plan’s prescribed contribution formula
for multiple plan years.

Place excess contributions in suspense
account and carry such amounts forward
to reduce required employer contributions
in following year.

2/16/07
Audit CAP
(Closing
Agreement-
Plan A

401(a)
Definite Allo-
cation For-
mula

Profit sharing plan amended in 2002 to
require automatic ‘‘fail-safe’’ nonelective
employer contributions (NEC) for NHCEs if
annual partner contributions would dis-
criminate; fail-safe NEC made for 2002.
Additional violations: See 401(a) Nona-
mender (Plan A)

Amend plan to eliminate fail-safe formula
(prospective only). Sanction equal to 2%
of maximum payment amount (based on
combined violations).
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Compliance State-
ment Date

Code Section

Violation

Correction

2/16/07
Audit CAP
(Closing
Agreement-
Plan B

401(a)
Definite Allo-
cation For-
mula

Profit sharing plan amended in 2002 to
require automatic ‘‘fail-safe’” nonelective
employer contributions (NEC) for NHCEs if
annual partner contributions would dis-
criminate; fail-safe NEC made for 2002.
Additional violations: See 401(a) Nona-
mender; 401(a) Drafting Error (Plan B)

Amend plan to eliminate fail-safe formula
(prospective only). Sanction equal to 4%
of maximum payment amount (based on
combined violations).

2/16/07
Audit CAP
(Closing
Agreement-
Pian C

401(a)
Definite Allo-
cation For-
mula

Profit sharing plan amended in 2002 to
require automatic “fail-safe’” nonelective
employer contributions (NEC) for NHCEs if
annual partner contributions would dis-
criminate; fail-safe NEC made for 2002.
Additional violations: See 401(a) Nona-
mender; 401(a) Drafting Error (Plan C)

Amend plan to eliminate fail-safe formula
(prospective only). Sanction equal to 4%
of maximum payment amount (based on
combined violations).

8/17/06
VCP

401(a)
Loans

Paperiess residence loans were used
where plan required written applications.

Plan amended retroactively to provide for
paperless residence loans to reflect plan
operation.

8/9/06
VCP

401(a)
Loans

Participant received loan without obtain-
ing spousal consent required under plan.

Loan was already repaid, so no correction
necessary.

7/25/06
VvCP

401(a)
Loans

Plan loan repayment schedules were not
followed and/or maximum five year repay-
ment schedules were exceeded for 1 to 2
pay periods as a result of payroll system
errors.

No correction for repaid loans; existing
loan repayments recalculated to satisfy
plan loan repayment timing.

7/25/06
vCP

401(a)
Loans

Plan loan default events were not fol-
lowed resulting in delayed default date by
5 to 21 months following default event.

No correction required for prior late loan
defaults; correct plan administration on
prospective basis.

7/25/06
vCP

401(a)
Loans

Plan permitted loan repayments during
unpaid leaves of absence and/or military
leaves; however, for small group of par-
ticipants on paid leaves of absence, loans
were defaulted.

Error caused some affected participants
to default on loans, receive deemed distri-
butions and notice that such amounts
were not eligible for rollover; no correc-
tion was required for these participants;
erroneous practice was corrected on pro-
spective basis.

4/21/04
vCO

401(a)
Loans

For 1998-2001 plan years, loan repay-
ments for certain active participants were
never initiated nor were defaults issued or
recognized due to payroll system prob-
lems. All such participants later received
distributions. In addition, one participant
was not credited with a loan repayment
that had been made and the participant
later received a lump sum distribution.

Issue a 1099-R to each participant who
terminated with an outstanding loan bal-
ance. For the terminated participant
whose loan repayment was not credited
to his account, deposit the amount plus
earnings into a new account in his name
and send a letter notifying him that this
amount is available for distribution under
the plan terms.

6/25/03
VvCP

401(a)
Loans

Plan loan repayments during 3 plan years
were withheld from the wages of 47 par-
ticipants but were not applied to the par-
ticipants’ outstanding loan balances in
violation of the plan’s terms.

All loan repayments will be properly cred-
ited to affected participants’ accounts.
The repayments will be increased to re-
flect earnings through the date of correc-
tion (calculated using the actual trust
earnings rate). Monetary sanction of
$5,000.

5/13/98
VCR

401(a)
Loans

Allowed loans for amounts below plan
minimum.

No retroactive correction because the
improper loans have been repaid and the
defect involved a small number of loans.

1/27/98
VCR

401(a)
Loans

Loan to participant exceeded the plan’'s
dollar limit.

No remedial action required because loan
has been repaid and did not exceed limits
of Section 72(p).
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Compliance State-
ment Date Code Section Violation Correction
11/22/96 401(a) Participant loans exceeded Section Revise plan loan administrative proce-
VCR Loans 72(p)(2) dollar limit. Proceeds of principal | dures. No correction for loans exceeding
residence loans used to refinance out- Section 72(p)(2) limit because outstand-
standing general purpose loans. ing loan balances were within the limit as
of the VCR filing date. Treat portions of -
principal residence loans used to repay
general purpose loans as outstanding
loans.
6/25/03 401(a) Plan participants’ accounts were charged | Sponsor to make corrective contributions
VCP Improper plan administration fees, contrary to the |equal to the administrative fee charged
Plan Ex- plan terms that expenses wouid not be against the affected participants’ ac-
penses paid by the plan if the sponsor elected to |counts plus earnings from the date the
pay instead. fee-was charged until the date of the cor-
rection (calculated using the actual trust
earnings rate). Monetary sanction of
$5,000.
10/31/07 401(a)(4) Underfunded DB plan inadvertently paid Sponsor to contribute quarterly ‘“‘make-
VCP High-25 Rule {lump sum to High-25 employee (HCE) of  |whole’ payments for value of lump sum,
$412,100 instead of monthly annuity net of value of cumulative unrestricted
($29,808) (“‘unrestricted benefit’'} and annuity payments that should have been
did not secure repayment under bond, let- | made (increased at plan’s 417(e) interest
ter of credit or escrow in case of early rate from date of distribution through
termination. ’ date of full correction). Make-whole pay-
ment was apart from normal quarterly
- contributions (§ 412(m)), and did not off-
set required minimum funding for year of
correction.
Sponsor demonstrate that bond, letter of
credit or escrow (by sponsor) were com-
mercially unavailable or less valuable than
make-whole payment and participant
would not correct.
2/22/00 401(a)(4) Plan provided graduated increase in the Retroactively amend plan to expand the
Walk-In CAP Nondiscrimi- |rate of employer matching contributions | group of employees eligible for matching
nation for length of service. Group of employees |contribution at rate provided by highest
to whom highest tier of schedule (36 tier. Make additional step-up contribu-
months or more of service) is available tions for affected employees who become
failed Section 410(b). eligible for higher matching rate. Mon-
etary sanction of $50,000 (covering mul-
tiple violations).
8/17/06 401(a)(9) DB plan failed to pay minimum distribu- Commence annuity payments and one-
VCP Minimum Dis- | tion requirements for one participant. time lump sum adjustment for previous
tributions distributions that should have occurred.
Waive § 4974 excise tax.
7/25/06 401(a)(9) - DB plan failed to pay portion of required |Actuarially adjust annuity payments pro-
VCP Minimum Dis- | minimum distributions attributable to ac- | spectively; make-up payments by lump
tributions cruals from prior plans merged into cur- sum (adjusted for earnings using 30 year
) : rent plan. ) Treasury rate, as required by ptan). Ex-
cise tax on participants is waived
(8§ 4974).
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Compliance State-
ment Date Code Section Violation Correction
3/18/03 401(a)(9) Failed to make minimum distributions Make a single sum make-up distribution,
vCP Minimum Dis- | from a defined benefit plan to 5 partici- plus earnings (8% per annum), to partici-
tributions pants by April 1 following the calendar pant who received lump sum distribution
year in which they attained age 70-1/2. and to participant who is receiving
monthly annuity payments (and increase
his future annuity payments to refiect cor-
rect payment amount). For 2 participants
who received excessive monthly annuity
payments, the plan will prospectively ad-
just future payments for overpayments
and missed payments. For participant
who has not received any distributions,
the plan will make a single sum correc-
tive distribution, plus earnings (8% per
annumj), and begin making annuity pay-
ments that reflect correct payment
amount. Pay monetary sanction of
$1,250 (covering multiple violations).
11/27/01 401(a)(9) Failed to make minimum distribution from | Distribute minimum required distributions
VCR Minimum Dis- | a defined benefit plan to 25 employees plus earnings from the date distribution
tributions who attained age 70-1/2. required until actual distribution. Earnings
based on the prime rate in effect during
the period.
12/13/99 401(a)(9) Profit sharing plan failed to timely com- Distribute minimum required distributions
VCR Minimum mence distributions to participants attain- | plus earnings from the date distribution
Distributions |ing age 70-1/2. - required until actual distribution. Earnings
computed on aggregate plan basis: Form
5500 earnings divided by beginning bal-
ance plus one-half of year’s contributions
minus one-half of year’s benefit payments.
12/22/98 401(a)(9) Failed to make minimum distribution to Contact each affected participant and
VCR Minimum employee who attained age 70-1./2. distribute the remaining account balance.
Distributions
12/22/98 401(a)(9) Failed to make minimum distribution to Contact each affected participant and
VCR Minimum employee who attained age 70-1/2. distribute the remaining account balance.
Distributions )
10/19/98 401(a)(9) Failed to make minimum distributions to | Distribute minimum required amounts to
VCR Minimum participants attaining age 70-1/2 as re- affected participants (or surviving
Distributions | quired by Section 401(a)(2). spouses) with applicable gains or losses
for all years. Enter into standard closing
agreement to pay excise tax for failure to
make timely distributions.
7/14/98 401(a)(9) Profit sharing plan failed to make distribu- | Distribute minimum required amounts to
VCR Minimum tions to participants who attained age affected participants plus earnings. Cor-
Distributions | 70-1/2. rection will include interest on the earn-
ings from distribution date to correction
date. Earnings to be credited at an aggre-
gate plan rate in accordance with Rev.
Proc. 94-62, Section 5.01.
1/28/98 401(a)(9) Pension plan failed to make minimum re- | Distribute minimum required amount to all
VCR Minimum quired distribution to participants who affected participants plus earnings calcu-
Distributions |attained age 70-1/2. lated from the date distribution was re-
quired. Earnings will be credited at the
plan’s lump sum interest rate in effect on
the actual distribution date.
5/14/97 401(a)(9) Pension plan failed to make minimum dis- | Corrective distributions to participants
VCR Minimum tributions by required beginning date. De- |reflecting missed minimum required distri-
Distributions |fect involved 1989 through 1994 plan butions and earnings calculated beginning
years. with the month a minimum required distri-
bution should have been made through
the date of corrective distribution, based
on the prime rate in effect during the pe-
riod.
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ment Date Code Section Violation Correction
11/22/96 401(a)(9) Plan is a profit sharing plan that failed to | Corrective distribution to affected em-
VCR Minimum make allocations to eligible participants | ployees along with earnings based on the
Distributions |who thereby failed to receive minimum trust’s annual rate of return for each year.
distribution upon attaining age 70-1/2.
3/29/96 401(a)(9) Defined contribution ptan failed to make Distribute lump sums to affected partici-
VCR Minimum distributions to participants who attained |pants including total missed minimum
Distributions |age 70-1/2. required distributions plus earnings based
on average plan earnings. In addition, em-
ployer will enter into closing agreement
with IRS to pay 100% of the Code Section
4974 excise tax.
10/19/95 401(a)(9) Pension plan failed to make minimum dis- | Distribution of underpayment plus earn-
VCR Minimum tributions to employee who attained age |ings based on the plan’s funding assump-
Distributions | 70-1/2. Error in calculating participant's |tion, compounded annually. Employer will
benefit caused plan to pay less than mini- | enter into a closing agreement with IRS
mum distribution for multiple plan years. |to pay 100% of the Code Section 4974
excise tax.
11/18/94 401(a)(9) Pension plan failed to make minimum re- | Employer will make corrective distribution
VCR Minimum quired distribution to plan participant im- |in accordance with the terms of the plan.
Distributions | properly excluded from participation. Employer will enter into a closing agree-
ment with IRS to pay 100% of the Code
Section 4974 excise tax.
8/19/94 401(a)}(9) Pension plan failed to make minimum dis- | Corrective distribution of unpaid amounts
VCR Minimum tribution to employee who attained age calculated by subtracting required distri-
Distributions | 70-1/2. - bution from prior year-end account bal-
ance, adding contributions, earnings and
forfeitures, and dividing by remainder of
life expectancy.
8/9/06 401(a)(11) 401(k) benefit subject to QJSA absent Unless spousal consent is obtained, plan
vCP Spousal spousal consent, was improperly paid in must pay survivor benefit to spouse after
Consent lump sum to married participant. participant’s death if spouse files claim.
IRS declined to apply EGTRRA relief en-
acted one-year after failure permitting
QJSA option to be eliminated.
8/9/06 401(a)(11) DB plan did not obtain spousal consent to | Where consent cannot be obtained, plan
VCP Spousal non-QJSA distributions for 19 participants |will provide spouse with annuity equal to
Consent over 12 year period. survivor benefit under QJSA after partici-
pant’s death.
8/9/06 401(a)(11) DB plan QJSA waivers were not witnessed | Employer will attempt to obtain properly
VCP Spousal by plan representative or notary or (5 par- | witnessed consents. If new consent un-
Consent ticipants over a 14 year period). available, benefits need not be adjusted
because spouse had agreed to earlier
| waiver.
3/18/03 401(a)(11) Defined benefit plan failed to obtain spou- | Request spousal consent forms from 7
vCP Spousal sal consent forms for 19 of the 279 par- married participants who were paid lump
Consent ticipants who received lump sum distribu- | sum distributions in excess of $3,500 and
tions and single life annuity payments. 12 married participants who elected a
single life annuity.
11/27/01 401(a)(11) Defined benefit plan failed to provide re- Send letter to last known address of af-
VCR Spousal quired written QJSA explanation and ob- |fected participants with the written ex-
Consent tain the proper spousal waivers in viola- planation required under Section
tion of Section 417 and the terms of the |417(a)(3) and the opportunity to convert
plan. prior lump-sum distributions to QJSA. Let-
ter will also request that affected partici-
pant and his or her spouse sign and re-
turn the notice to the plan sponsor if they
elect to decline the QJSA.
10/31/00 401(a){11) Failed to follow the terms of the plan and | Send letter to last known address of af
VCR Spousal Section 417 by denying eligible employ- fected participants giving them the oppor-
Consent ees the opportunity to receive distribu- tunity to convert prior lump-sum distribu-
tions in the QJSA form provided under the |tions to QJSA by repaying the original
terms of the plan. amount to the plan.
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Compliance State-

ment Date Code Section Violation Correction
11/3/98 401(a)(11) Single distribution made without receiving | Contact affected spouse and afford oppor-
VCR Spousal proper consent from spouse. tunity to make election or repay distribu-
Consent tion and commence J&S annuity. Also
implement distribution consent monitor-
ing procedures.
5/13/98 401(a)(11) 401(k) plan failed to obtain proper spou- | Solicit written consents from affected”
VCR Spousal sal consent prior to electing optional form | participants and spouses. Participants
Consent of distribution. will have a choice of consenting to distri-
bution made or receiving qualified joint
and survivor annuity form upon repayment
of original distribution.
3/5/98 401(a)(11) Multiemployer pension plan failed to pro- | Solicit written consents from affected
VCR Spousal vide required written qualified joint and participants and spouses confirming ben-
Consent survivor annuity explanation in violation of | efit option previously chosen. A partici-
Code Section 417(a)(3). pant’s failure to reply within 60 days will
be treated as confirming the prior elec-
tion.
3/5/98 401(a)(11) Multiemployer plan failed to obtain spou- |Solicit written consents from spouses of
VCR Spousal sal consents for election for five year cer- | affected participants for five year certain
Consent tain joint and survivor annuity option in annuity option. A participant’s failure to
violation of terms of the plan. reply within 60 days will be treated as
confirming the prior election.
2/10/98 401(a)(11) Failure to observe 90-day timing rule for | Revise administrative procedure. No addi-
VCR Spousal obtaining spousal consents to partici- tional corrective action required because
Consent pant’s waiver of qualified joint and survi- |of administrative burden involved of iden-
vor annuity (QJSA). : tifying and notifying affected spouses and
because all spouses waived their right to
a QJSA.
2/10/98 401(a)(11) Deficient participant notices of optionai Revise notice of optional benefits. Con-
VCR Spousal forms of benefit under the plan (Reg. Sec- | tact sample of terminated individuals with
Consent tion 1.401(a)-20 Q&A 36). corrected information. If sample group
elects different form of benefit, then em-
ployer will be required to notify all af-
fected participants of right to elect differ-
ent form of benefit.
9/97 401(a)(11) Failed to provide QJSA notices to termi- Notify participants of right to repay distri-
VCR Spousal nating participants and did not obtain butions and receive QJSA option instead.
Consent spousal consents to distributions. Request employee and spousal consent
from participants who do not select QJSA
option.
11/18/96 401(a)(11) Failure to secure proper spousal consent | Employer will seek necessary consents to
VCR Spousal for 401(k) distributions. lump sum distributions. Where spouse
Consent does not consent, participant may con-
vert to annuity by returning to the plan,
with interest, the amount of the original
distributions (less an required distribu-
tions under Code Section 401(a)(9)).
4/18/96 401(a)(11) Failure to make distributions under the Employer will give affected former partici-
VCR Spousal plan’s stated normal forms of benefit pants, and spouses if applicable, the op-
Consent and/or to obtain spousal consent for dis- [tion of consenting to the lump sum distri-
tributions. bution made or to repay the lump sum
and obtain a normal form distribution.
1/22/96 401(a)(11) Failure to allow participants to receive Participants who received the plan distri-
VCR Spousal benefits accrued in former merged plans | butions without the proper notice and op-
Consent in the form of qualified joint and survivor | portunity to receive their benefits in the

annuity (QJSA), qualified preretirement
survivor annuity (QPSA), or life annuity
pursuant to plan’s grandfathered distribu-
tion options. Failure to obtain waiver of
the QJSA from participants and spousal
consent where applicable.

form of an annuity or to waive the QJSA or
QPSA were informed of the option to con-
vert prior distributions by repayment.
Where applicable, spousal consents will
be requested. Revised forms and proce-
dures to allow specific distribution op-
tions.
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Compliance State-
ment Date

Code Section

Violation

Correction

8/9/06
VCP

401(a)(11)
QPSA

401(k) plan failed to issue QPSA notices
for 13 years after merger of acquired plan
with QPSA rule. Plan amended in 2001 to
eliminate QPSA under 411(d}(6) regula-
tions. No participants adversely affected
by failure.

No correction necessary, since QPSA re-
quirements no longer applicable to plan
and no participants were adversely af-
fected during period of failure.

8/9/06
VCP

401(a)(11)
QPSA

DB plan failed to provide QPSA notice to
any participant since date plan was
amended to add QPSA rule in 1985. QPSA
was fully subsidized.

No adverse impact on participants so no
remediation.

9/97
VCR

401(a)(11)
QPSA

Failed to provide required notices in ac-
cordance with qualified preretirement sur-
vivor (QPSA) requirement.

Provide required notices to all partici-
pants over age thirty-two and all termi-
nated participants who have not received
distributions of their account balances.
Since no participant has died while sub-
ject to the QPSA requ:rement no further
corrective action.

5/14/97
VCR

401(a)(11)
QPSA

Failure to provide proper notices and ob- .
tain valid waivers and consents in accor-
dance with the qualified preretirement
survivor (QPSA) requirements. Related
violation of failing to follow plan terms by
treating QPSA benefit as being fully subsi-
dized.

No corrective action with respect to par-
ticipants who received fully subsidized
QPSAs. Plan will restore benefits, both
retirement and death, of all retired par-
ticipants or surviving spouses who failed
to receive benefits or had benefits re-
duced due to improper QPSA administra-
tion. Earnings on the payments will be
calculated from the original payment date
(or the date the payment should have
been made, if the original payment date
was incorrect) through the corrective dis-
tribution date, using the prime interest
rate in effect during the period.

1/8/97:
VCR

401(a)(13)
Assignment
of Benefits

Failed to file third party written acknowl-
edgment with plan administrator in con-
nection with voluntary and revocable ben-
efits assignments to pay retiree medical
costs in violation of Reg. Section
1.401(a)-13(e)(1).

File third-party written acknowledgment
with the pension plan administrator.

3/5/98
VCR

401(a)(14)
Benefit
Commence-
ment

Multiemployer plan failed to begin distri-
butions to retired employees who attained
age 65.

Provide corrective benefit payments to
affected participants plus earnings based
on the plan’s interest assumption for
funding purposes.

2/10/98
VCR

401(a)(14)
Benefit
Commence-
ment

Deferred distributions without obtaining
participant deferral elections.

Solicit elections to delay distributions
from all participants who should have
consented under Section 401(a)(14).

8/8/06
VCP

401(a)(17)
Compensa-
tion Limit

Employer contributions allocated based
on compensation in excess of 401(a)(17)
limit.

Forfeit excess, hold in suspense account
to reduce future employer contributions;
earnings determined on aggregate plan
basis.

8/8/06
vCP

401(a}17)
Compensa-
tion Limit

Matching contributions based on compen-
sation in excess of 401(a)(17) limit for
one plan year.

Forfeit excess, hold in suspense account
to reduce future employer contributions;
earnings determined on aggregate plan
basis.

6-17-08
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Compliance State-
ment Date

Code Section

Violation

Correction

10/20/05
vCpP

401(a)(17)
Compensa-
tion Limit

Excess pension allocation made to ac-
count of a participant whose income ex-
ceeded Section 401(a){(17) limit.

Reduce account balance of affected par-
ticipant by improperly allocated amount,
adjusted for earnings. Earnings calculated
on aggregate plan basis (earnings re-
ported on Form 5500 divided by trust be-
ginning balance, adjusted to add one-half
of year's contributions and subtract one-
half of year’'s benefit payments; partial
year earnings determined on aggregate
plan basis through last day of month prior
to correction using most recent monthly
valuation). Place excess allocation in un-
allocated suspense account and use to
reduce future employer contributions to
plan.

9/30/05
VCP

401(a)(17)
Compensa-
tion Limit

For two plan years, plan improperly lim-
ited compensation taken into account for
matching contribution purposes to
$66,667, well below applicable Section
401(a)(17) limit.

Make corrective contributions for af-
fected participants’ accounts to make up
for matching amounts not previously con-
tributed. Earnings based on annual net
rate of return on plan’s assets, com-
pounded annually.

1/04

VCP

(Rev. Proc. 2001-
17)

401(a)(17)
Compensa-
tion Limit

Participant deferred based on compensa-
tion exceeding Section 401(a)(17) limit
for one plan year. Participant later sepa-
rated and received lump sum distribution.

Violation was corrected in pre-filing lump-
sum distribution. Monetary sanction of
$15,000. (Pre-Rev.Proc. 2003-44)

7/19/00
VCR

401(a)(17)
Compensa-
tion Limit

Participants received allocation based on
compensation exceeding Section
401(a)(17) limit.

Deduct excess contribution, plus earnings
from participant accounts. Earnings will
be based on return of plan’s money mar-
ket fund for administrative ease. Place
such amounts in a suspense account to
be used to reduce future employer contri-
butions. Former employees who have re-
ceived distributions will be requested to
repay excess contributions to the plan.

2/18/00
VCR

401(a)(17)
Compensa-
tion Limit

Elective deferrals, matching and profit-
sharing contributions based on compensa-
tion in excess of the Section 401(a)(17)
limit.

Permit participants to retain excess elec-
tive deferrals in light of fact that no defer-
rals exceeded Section 402(g) and no de-
ferrals exceeded the amount allowed un-
der the plan had the Section 401(a)(17)
limit been correctly applied. Remove ex-
cess matching and profit-sharing contribu-
tions, plus earnings, from participant ac-
counts and reallocate as future employer
matching and/or profit-sharing contribu-
tions. Terminated participants who have
received distributions will be notified that
a portion of the distribution was ineligible
for favorable tax treatment. Earnings cal-
culated on an aggregate plan basis using
the earning rate reported on the Form
5500, adjusted for contributions and dis-
tributions during the year.

7/15/99
VCR

401(a)(17)
Compensa-
tion Limit

Deferrals based on compensation in ex-
cess of the Section 401(a)(17) limit.

No correction. Deferral percentages were
within the plan limit and amounts de-
ferred did not exceed the Section 402(g)
limit. Employer has revised administrative
procedures.
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Compliance State-
ment Date

cbde Section

Violation

Correction

12/22/98
VCR

401(a)(17)
Compensa-
tion Limit

Contributions under the plan were limited
in accordance with Section 401(a){17)
for the calendar year in which the plan
ended rather than the calendar year in
which the plan begins.

Place excess matching contributions plus
earnings in a suspense account and use

to reduce subsequent year employer con-
tributions. Earnings will be determined on
an aggregate plan basis. Notify termi- -
nated employees that portion of distribu-

tion ineligible for favorable tax treatment.

12/22/98
VCR

401(a)(17)
Compensa-
tion Limit

Matching contributions based on compen-
sation in excess of the Section
401(a)(17) limit.

With respect to current employees and
terminated participants with account bal-
ances, the employer will place excess
contributions in a suspense account to be
used to reduce subsequent year employer
contributions. Terminated participants
who have received full distributions will
be notified that excess matching contri-
butions plus earnings are not eligible for
favorable tax treatment. Earnings will be
calculated on a aggregate plan basis as
described in Rev. Proc. 94-62.

2/17/98
VCR

401(a)(17)
Compensa-
tion Limit

Matching contributions based on compen-
sation in excess of the Section
401(a)(17) limit. Plan is frozen.

Forfeit excess matching contributions
and earnings from accounts of highly
compensated employees and allocate on
uniform dollar basis to accounts of all cur-
rent nonhighly compensated emplioyees
participating in plan. Note that the cor-
rection would differ if the plan were not
frozen.

1/27/98
VCR

401(a)(17)
Compensa-
tion Limit

Employer matching contributions made
with respect to compensation exceeding
$200,000.

Place excess matching contributions in a
suspense account to be used as a source
of future matching contributions.

5/30/97
Walk-in CAP

401(a)(17)
Definition of
Compensa-
tion

Operational defect of failing to properly
apply Section 401(a)(17) limit with re-
spect to several participants.

Correct Section 401(a)(17) violation plac-
ing excess allocation in suspense ac-
count and use such amounts to reduce
employer contribution in following plan
year. Pay monetary sanction of $5,000
{covering multiple violations).

1/23/97
VCR

401(a)(17)
Compensa-
tion Limit

Allocation of employer discretionary con-
tribution based on compensation in ex-
cess of the Section 401(a}(17) limits.

Remove excess amounts from the ac-
count balance of each of the affected par-
ticipants along with an earnings factor
equal to an 8% rate of return. The excess
amounts will be used to fund a portion of
the cash shortfall created by the other
defects.

11/18/96
VCR

401(a)(17)
Compensa-
tion Limit

Matching contribution based on compen-
sation in excess of the Section
401(a)}(17) limits.

Remove excess match and earnings from
participant accounts and place in sus-
pense account. Earnings include actual
plan earnings through the 1995 plan year
and will be based on the rate of earnings
of the participant accounts during the
period involved. All earnings will be up-
dated when corrections are actually made
(calculated through the last day of the
month preceding correction).

6-17-08
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Compliance State-

Violation

Correction

Allocation based on compensation in ex-
cess of the Section 401(a)(17) limit. Vio-
lation occurred because employer failed
to combine compensation earned by the
corporate president (5-percent owner) and
his spouse as required by Section 414(q).

Reallocate employer contributions among
all participants for affected years. Alloca-
tions, earnings and forfeitures for subse-
quent years will be redetermined to re-
flect the reallocations. The employer will
also make a corrective contribution to
replace an excess distribution. The appro-
priate adjustments for the allocation of
actual investment income will be made
based on the changes in the individual
participant’s account balances.

Allocations of total employer contribyu-
tions to participants based on compensa-
tion in excess of the § 401(a)(17) limit.

'ings since the contribution was made af-

~ | the year in which the defect occurred.

Reallocate excess contributions to other
participants. No adjustment for plan earn-

ter year-end and did not share in or affect
the allocation of earnings of the trust for

Allocations of total employer contribu- °
tions to participants based on compensa-
tion in excess of the Section 401(a)(17)
limit.

-€e8.

Remove excess allocations and earnings
based on the plan’s actual rate of return
from affected participants’ accounts and
reallocate among all participants. In mak-
ing this correction, the employer made an
excess reallocation of earnings because
it used the incorrect earnings rate for two
plan years. This excess amount, plus
earnings, will be contributed to accounts
of affected highly compensated employ-

Contribution based on compensation in

excess of the Section 401(a)(17) limit.
Violation caused by failure to aggregate
compensation of married couple. -

-contributions.

Employer will place excess contributions
plus earnings into a suspense account to
be reallocated in future years as employer

Deferrals in excess of 402(g) limit for one
plan year.

Distribute excess; earnings determined
on aggregate plan basis.

Elective deferrals exceeded Section
402(g) limit and were never refunded.

Distribute excess deferral plus earnings
to the affected participants. The excess
will be reported as taxable for the year of
the deferral and the year of distribution.
Earnings based on average rate of return
of plan’s investment fund options from
1/1/98 through date of correction.

Excess deferral not timely refunded.

Distribute excess deferral to employee -
and report as taxable income in year of
deferral and year distributed.

Allowed pre-tax contributions in excess of-
Section 402(g) limit. The plan was subse-
quently frozen.

Distribute contributions of highly compen-
sated employees in excess of the Section
402(g) limit, plus earnings, to affected
HCEs.

Elective deferrals exceeded Section
402(g) limit.

Distribute excess deferrals to partici-
pants plus earnings calculated on the ba-
sis of aggregate plan earnings.

ment Date Code Section
6/12/96 401(a)(17)
VCR Compensa-
tion Limit
3/1/96 401(a)(17)
VCR Compensa-
tion Limit
11/21/94 1401(a)(17)
VCR Compensa-
tion Limit
5/4/93 401(a)(17)
VCR Compensa-
tion Limit
8/8/06 401(a)(30),
A ed0) 402(g)
Excess De-
ferrals
4/21/04 401(a){30),
VvCO 402(g)
Excess De-
ferrals
6/11/99 401(a)(30),
VCR 402(g)
Excess
Deferrals
2/17/98 401(a)(30),
VCR 402(g)
Excess De-
ferrals
1/28/98 401(a)(30),
VCR 402(g)
| Excess De-
ferrals
5/30/97 401(a)(30),
Walk-In CAP 402(g)
Excess De-
ferrals

Elective deferrals exceeded the Section
402(g) limit.

Refund excess deferrals, plus earnings in
accordance with plan guidelines. Em-
ployer paid monetary sanction of $2,000
(covering multiple violations).
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