
Happy Fall!  

With each Fall comes a new slate of officers for the Mary-
land State Bar Association Administrative Law Section 
Council.  The officers for the 2013 – 2014 term are: the 
Honorable Rachael Barnett, Chair; William DuBois III, 
Vice Chair; the Honorable Yvette Diamond, Treasurer; and 
the Honorable Diane Leasure, Secretary; and Michele Mc-
Donald, Immediate Past Chair.  

On October 21, 2013, the 
Council held its first meeting 
of the year.  At the meeting, 
we discussed upcoming pro-
gramming, including plans for 
events at the law schools and a 
special program that was held 
on November 12, 2013.  

On November 12, 2013, the 
Maryland State Bar Associa-
tion Administrative Law Sec-
tion partnered with the Labor 
and Employment Section to present a cocktail reception and 
a lecture by Marlene Trestman, author of “Fair Labor,” the 
forthcoming biography of Bessie Margolin (1909–1996), 
former Associate Solicitor for the Department of Labor, 
who argued 28 cases before the Supreme Court, winning 
25.  The event was held at Westminster Hall, in Baltimore.  
The Administrative Law Section Council wishes to extend 
its sincere appreciation to Michele McDonald for bringing 
this event to fruition. 

In addition to our events, the Section Council would like to 
offer our appreciation to Peter Sheehan, the Editor of this 
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newsletter, for his hard work in gathering such a fine pair 
of articles for this edition.  In Judge Harrell’s (Court of Ap-
peals) article, he poses the question, is the court system’s 
review of agency decisions redundant?  In a partner article, 
by Joel Smith, Kahn, Smith & Collins, he addresses the 
same issue from a different viewpoint, paying special at-
tention to the role of the Office of Administrative Hearings 
(OAH).  I would encourage you to raise these issues with 
your colleagues and consider your response.  

If you would like to submit an article for publication, please 
review the submission guidelines on the Administrative Law 
Section’s website at www.msba.org/sec_comm/sections/ad-
min/newsletter.asp and submit your article to Peter Sheehan 
at psheehan @wtplaw.com.

Sincerely, 

Hon. Rachael Barnett
Chair, Administrative Law Section Council 
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 Too Much Judicial Review of Administrative 
Agency Decisions?

By Hon. Glenn T. Harrell, Jr.
Maryland Court of Appeals

(continued on page 3)

Debate erupts occasionally between judges at the circuit 
court and appellate levels over whether redundant opportu-
nities provided for judicial review of the decisions of admin-
istrative agencies remain necessary or desirable.  Litigants 
tend to favor retention of the status quo for many reasons, 
but most practically because they fear the loss of any oppor-
tunity to pull a rabbit from the magic top hat. I intend here 
to re-ignite the debate.

As a general observation, many (if not most) state and lo-
cal statutory schemes governing the administrative law pro-
cess provide currently for judicial review of agency final 
actions in a circuit court.  Parties unhappy with the result 
obtained there also may appeal usually to the Court of Spe-
cial Appeals.  Beyond that, seeking certiorari review from 
the Court of Appeals is available, but discretionary with the 
Court.  The same standards of review apply at each level, 
and each level of review looks to the agency action as the 
object of scrutiny, not the prior decision of any prior review-
ing court.  Generally, the record of the case being reviewed 
judicially is closed as it was made at the agency level.  The 
burdens of persuasion and proof rarely, if ever, vary.  The re-
dundancies apparent from this scheme seem obvious.  The 
question becomes: are the redundant levels of review useful 
enough in themselves to justify maintenance of the status 
quo, or are the multiple layers of potential review no longer 
worthy of retention?   

I.
The Maryland Administrative Procedure Act (“APA”) pro-
vides for two categories of administrative actions to receive 
judicial scrutiny.  First, a party may petition for a declarato-
ry judgment review of the validity of agency regulations, or 
rulemaking, under Md. Code, State Gov’t Art., § 10-125(a).  
Such review is generally limited to where a “regulation 
or its threatened application interferes with or impairs or 
threatens to interfere with or impair a legal right or privilege 
of the petitioner.”  Id. at § 10-125(b).  This article does not 
concern itself with this avenue of judicial scrutiny.

The second, more robust and frequently invoked, is judi-
cial review of administrative agency action flowing from 
“quasi-judicial” adjudicatory proceedings, where a party is 
aggrieved by a final decision in a contested case. Md. Code, 
State Gov’t Art., § 10-222(a).  Because judicial review of 
an administrative agency action is considered an exercise of 

original, rather than appellate, jurisdiction, Shell Oil Co. v. 
Supervisor of Assessments, 276 Md. 36, 43, 343 A.2d 521, 
525 (1975), an aggrieved party may file a petition for judi-
cial review “with the circuit court for the county where any 
party resides or has a principal place of business.”  State 
Gov’t Art., § 10-222(c).  After the circuit court decides the 
case, a party may appeal, as of right, to the Court of Special 
Appeals.  Id. at § 10-223(b).1 Thereafter, the parties may file 
a petition for writ of certiorari with the Court of Appeals, 
which will grant or deny the petition.  Thus, an aggrieved 
party to a contested case hearing may have his, her, or its 
claims reviewed judicially up to three times – twice as of 
right, and once at the discretion of the Court of Appeals.  
Md. Code, Cts. & Jud. Proc. Art., § 12-201.
 
Generally, “[j]udicial review of disputed issues of fact [is] 
confined to the record” as it existed before the relevant 
agency.  Md. Code, State Gov’t Art., § 10-222(f)(1); see 
also Coleman v. Anne Arundel Cnty. Police Dep’t, 369 Md. 
108, 121, 797 A.2d 770, 778 (2002).  Moreover, an ap-
pellate court reviews the administrative agency’s decision 
“under the same statutory standards as the Circuit Court.  
Mehrling v. Nationwide Ins. Co., 371 Md. 40, 57, 806 A.2d 
662, 672 (2002) (quoting Gigeous v. E. Corr. Inst., 363 Md. 
481, 495, 769 A.2d 912, 321 (2001)).  Thus, it is the de-
cision of the agency, and not the decision(s) of the lower 
court(s), that is evaluated on appeal.  See Cinque v. Mont-
gomery Cnty. Planning Bd., 173 Md. App. 349, 359, 918 
A.2d 1254, 1260 (2007) (noting that the appellate court es-
sentially repeats the task of the circuit court on “appeal” 
of an agency decision).  As a result, the parties have the 
opportunity for up to three levels of judicial review of an 
administrative decision – on the same record and under the 
same standards of review.

II.
Understandably, litigants may prefer retention of a “man-
datory”2 minimum two-tier review of administrative agen-
cy decisions.  Mandatory two-tier review, with discretion-
ary leave to the Court of Appeals, preserves the best of 
both worlds, as litigants might see it:  the ability to urge 
matters of particularly local significance to a local tribunal, 
a circuit court, that may have a unique understanding for 
such arguments, as well as the somewhat greater likelihood 



2 32

of expecting state-wide uniformity of result in like cases 
provided by mandatory review in the Court of Special Ap-
peals, especially where the outcome is explained in a re-
ported opinion.  

Three levels of potential judicial review, however, impose 
substantial additional costs and delay of a final resolution 
to litigants, yet provide debatable additional utility to any 
party.  Specifically, in a mandatory two-tier system, unless 
the Court of Appeals issues of a writ of certiorari for a case 
pending in, but not yet decided by, the Court of Special Ap-
peals, see Md. R. 8-302(a), a litigant must endure (and fi-
nance), in addition to those proceedings undertaken at the 
agency level, proceedings in two courts, rather than one, to 
achieve a resolution. This may not be a large problem for 
high-roller clients, but I suspect many administrative law 
clients find it daunting.  Although judicial review of agency 
decisions may be less costly than other legal proceedings 
(due to the limited nature of review on the agency record) 
attorneys’ fees and filing costs associated with multiple ap-
peals can amount to a substantial burden, even an obstacle, 
to some prospective litigants.  See, e.g., David P. Currie & 
Frank I. Goodman, Judicial Review of Federal Administra-
tive Action: Quest for the Optimum Forum, 75 Colum. L. 
Rev. 1, 17 (1975) (noting that mandatory two-tier review 
may serve to “price[] the appeals court beyond the reach 
of many litigants”).  Additionally, requiring the opposing 
party to proceed through multiple stages of review results 
undoubtedly in a substantial delay to them in the final reso-
lution of the matter.

Moreover, mandatory two-tier review taxes the judicial sys-
tem itself.  Although some litigants will choose not to ap-
peal the judgment of a circuit court (due to considerations 
of cost, time, or merit), those that proceed further trigger 
the not-inconsequential expenditure of judicial resources at 
the appellate court levels. Although not in itself problem-
atic (especially for me), the second level of judicial review 
should serve ideally some tangible and higher purpose in-
dependent from the first tier in order to justify the additional 
judicial burden.

If each mandatory level of review prior to reaching the 
Court of Appeals provided additional utility (other than 
an assumedly “fresh” and un-jaded set of eyes), the costs 
of duplicative review would be justified better.  I see little 
to suggest, however, that three potential levels of review 
increases the value provided to the litigants or the likeli-
hood of arriving at necessarily a more correct decision.  As 
noted above, appellate review of agency decisions is not, 
as in most cases, a review of the decision of the circuit 

court judge, but is rather a review of the agency decision in 
the first instance.  Generally, courts do not take additional 
evidence when reviewing administrative adjudications, but 
rather answer repeatedly the same general questions an-
swered by the court that preceded it:  under the applicable 
standard of review, was the agency’s decision supported by 
substantial factual evidence in the record and correct as a 
matter of law?  Because the circuit courts and the Court 
of Special Appeals hear these cases presently, neither, as 
a general principle, is presumptively more qualified as a 
threshold matter to deal with the intricacies or nuances of 
Maryland administrative law.

Noting the inefficiencies inherent in duplicative review, 
commentators have proposed, on occasion, numerous pos-
sible reforms, including eliminating one level of review 
entirely, providing for one level of mandatory and two lev-
els of discretionary (“by leave”) review, see, e.g., Currie & 
Goodman, supra, at 19 (proposing a scheme under which 
trial court decisions adverse to the agency are appealable 
as of right, while decisions adverse to the litigant are ap-
pealable by leave of the intermediate appellate court (cit-
ing H. Friendly, Federal Jurisdiction: A General View 176 
(1973))), and creating a specialized administrative law court 
to review agency decisions. For purposes of this article, I 
focus solely on the concept of eliminating a level of judi-
cial review.  By narrowing the point, the crucial question 
becomes, which level, if any, may be characterized most 
reasonably as superfluous?

1. Elimination of Circuit Court Review
It has been argued that, if any level of review is to be elimi-
nated, it should be that of the circuit court.  See, e.g., Edward 
A. Tomlinson, The Maryland Administrative Procedure Act: 
Forty Years Old in 1997, 56 Md. L. Rev. 196, 217–18 (1997) 
(advocating for direct review by the Court of Special Ap-
peals, at least in specified instances).  Indeed, under federal 
administrative statutory schemes, direct review is often un-
available in the federal district court, but committed rather 
to the circuit courts of appeal.  See, e.g., 28 U.S.C. § 2342; 
29 U.S.C. § 160(f).  Proponents of such a scheme argue 
that the trial court level of review is largely unnecessary 
because “the functions [the trial court] ordinarily performs 
in the judicial system are either performed by the adminis-
trative agency itself or are relatively unimportant.”  Currie 
& Goodman, supra, at 5.  For instance, the record has been 
developed already, the issues focused and refined, and the 
“vital screening role [of] courts of first instance” played-out 
at the administrative level.  Id. at 5–6.  

(continued on page 4)
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Additionally, appellate court review may be considered 
more appropriate because, as a general rule, “the appel-
late judge is better equipped by his judicial experience as 
a whole for the task of reviewing administrative action,” 
and may have greater opportunity than a circuit court judge 
to become familiar with the particular subject matter at 
hand.  Id. at 13.  Moreover, proponents of single-tier ap-
pellate court review in the federal system have noted that 
the necessity of including the trial court in the process is 
diminished further because “the availability of a convenient 
and relatively local point of entry into the judicial system, 
valuable to litigants of modest means in other civil cases, 
is of much less importance in many areas of administra-
tive review where the economic stakes are typically high 
and the litigants well able to bear the costs.”  Id.  Appellate 
court review, even when geographically inconvenient, is not 
significantly more expensive because the only things that 
need be transmitted are the attorney and the record.  See id. 
at 8.  Moreover, if review is limited to the appellate courts, it 
is somewhat more likely to be more consistent over a broad 
geographic area.
 
Perhaps recognizing this potentially undue repetition, the 
Maryland General Assembly attempted previously to elim-
inate the circuit court level of review in certain categories 
of cases.  For example, the Legislature enacted a statute 
in 1971 providing for direct judicial review in the appel-
late courts of Tax Court decisions (the Tax Court being an 
administrative body).  1971 Md. Laws Ch. 385 (previously 
codified at Md. Code (1957, 1975 Repl. Vol.) Art. 81, § 
229).  In Shell Oil Co. v. Supervisor of Assessments, how-
ever, the Court of Appeals struck down this initiative as 
unconstitutional.  276 Md. 36, 343 A.2d 521 (1975).  The 
Court noted that, because judicial review of administrative 
agency decisions is “an exercise of original[, rather than 
appellate,] jurisdiction,” eliminating the circuit court level 
of review attempted, in effect, to vest impermissibly the 
appellate courts with original jurisdiction.  Id. at 43–48, 
343 A.2d at 525–28.  But see Tomlinson, supra, at 218 
(noting that the character of a court’s review function over 
an administrative agency decision “demonstrates the tenu-
ousness of the distinction between original and appellate 
jurisdiction”).  Unlike in the federal system, where juris-
diction over agency decisions is conferred upon the circuit 
courts of appeal by statutory authorization, see, e.g., Micei 
Int’l v. Dep’t of Commerce, 613 F.3d 1147, 1151 (D.C. 
Cir. 2010) (noting that Congress may “freely choose the 
court in which judicial review of agency decisions may 
occur” (citation omitted)), the Maryland Constitution lim-
its generally the Court of Appeals and the Court of Spe-
cial Appeals to the exercise of appellate jurisdiction only.  

See Md. Const., Art. IV, §§ 14–14A; Shell Oil, 276 Md. 
at 39–44, 343 A.2d at 524–25 (discussing limitations on 
the jurisdictional authority of the Court of Appeals and 
Court of Special Appeals).  But see, e.g., Attorney Griev-
ance Comm’n v. Whitehead, 405 Md. 240, 253, 950 A.2d 
798, 806 (2008) (noting that the Court of Appeals has 
original jurisdiction in attorney disciplinary proceedings, 
but exercises it in a way that delegates the evidentiary re-
cord-making to circuit court judges). Thus, any attempt 
to eliminate the circuit court as the court of initial review 
of administrative agency decisions would likely require a 
concurrent constitutional amendment to avoid the hurdles 
identified in Shell Oil.

2. Elimination of Court of Special Appeals Review
Currently, the Court of Special Appeals plays the role of an 
incongruous middle man in its review function of adminis-
trative agency decisions.  As discussed previously, the in-
termediate appellate court “does not review the decision of 
the circuit court, but rather directly reviews the agency deci-
sion.” Arnold Rochvarg, Pinciples & Practice of Maryland 
Administrative Law, 180–81 (2011). Thus, the intermediate 
appellate court’s review function renders the circuit court 
proceeding somewhat superfluous.  See id. at 181.  Ulti-
mately, this practice may work a disservice to litigants in 
the appellate review of their claims because the circuit court 
judges are in a better position to evaluate the often particu-
larly local nature of the factual record of many administra-
tive agency decisions, especially those involving specific 
or nuanced county and municipal regulatory requirements 
embedded in the decisions of local governmental agencies, 
e.g., land use matters.  Whereas “[e]valuating the decisions 
of other judges is [an appellate judge’s] daily business[,]” 
circuit court judges, “though unaccustomed to passing upon 
prior judicial action, are regularly called upon to decide 
whether evidence is or would be sufficient to support a jury 
verdict, and the thought process required for that determi-
nation is not very different from that required in reviewing 
the findings of a lower court or an administrative agency.”  
Currie & Goodman, supra, at 13.  An example of the in-
efficiency of this practice is found in Patrick v. Secretary, 
Department of Public Safety & Correctional Services, 156 
Md. App. 423, 847 A.2d 450 (2004).  There, the interme-
diate appellate court found that the lack of the transcript 
of the circuit court proceeding was “of no consequence” to 
the appellate court’s review of the administrative agency’s 
decision because the appellate court’s function was to “look 
to the record developed at the agency level.”  Id. at 434 n.8, 
847 A.2d at 437 n. 8.   

(continued on page 5)
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Several present instances where the Court of Special Ap-
peals is divested already of its reviewing function exemplify 
the need for establishing a more uniform and consistent ju-
dicial review process for administrative agency decisions.  
For example, the statutory appellate review mentioned in 
Section 10-223(b) of the state APA applies only to state 
agencies covered by Subtitle 2 of the APA, and “significant-
ly does not apply to a local agency that operates in only one 
county.” Rochvarg, supra, at 182.  Those agencies excluded 
from § 10-223(b) face diverging and inconsistent methods 
for judicial scrutiny: some have judicial review in the Court 
of Special Appeals, while others have judicial review in the 
circuit court only.  See, e.g., Rogers v. Eastport Yachting 
Ctr., LLC, 408 Md. 722, 971 A.2d 322 (2009) (where no 
statute provided for appellate review, the Court of Appeals 
held that the intermediate appellate court lacked jurisdiction 
to hear an appeal of a decision by the Port Warden); Dvorak 
v. Anne Arundel Cnty. Ethics Comm’n, 400 Md. 446, 929 
A.2d 185 (2007) (no Court of Special Appeals review from 
a circuit court decision reviewing a decision of the Anne 
Arundel County Ethics Commission); S. Easton Neighbor-
hood Assoc. v. Town of Easton, 387 Md. 468, 876 A.2d 58 
(2005) (circuit court review of Town Council’s decision to 
close a street was final because no statute provided for fur-
ther court review).

Adding further fuel to the fire is the obligation upon the 
Court of Appeals to decide accepted  appeals of administra-
tive decisions by the same standard of review, regardless of 
whether those appeals are heard first by the Court of Special 
Appeals.  Whether the Court of Appeals reviews an appeal 
from a circuit court decision, or on bypass of the intermedi-
ate appellate court, its role is identical: it will “review an 

administrative agency’s decision under the same statutory 
standards as the Circuit Court.  Therefore, [the Court of 
Appeals] reevaluate[s] the decision of the agency, not the 
decision of the lower court.” Gigeous v. E. Corr. Inst., 363 
Md. 481, 495–96, 769 A.2d 912, 921 (2001).  There is thus 
no manifest need for the intermediate appellate court to act 
as a middle man between judicial review by a circuit court 
and possible review by the Court of Appeals, as all of these 
courts consider the administrative agency decision under the 
same statutory standards.  A more efficient process for judi-
cial review of administrative agency decisions, I submit, is 
a singular review “of right” in a circuit court, with possible 
discretionary review thereafter by the Court of Appeals.   

III.
Constitutional and jurisdictional hurdles in this scheme of 
judicial review are overcome, or, at the very least, dimin-
ished significantly, by a two-tier review system with circuit 
court review and the possibility of review by the Court of 
Appeals. Such a scheme establishes a more uniform ju-
dicial review system while conserving judicial resources.  
Otherwise, the superfluous three bites at the apple system 
will endure.

Endnotes:
1Although most local government APA’s provide a similar right of 
judicial review or “appeal” from final actions by local administra-
tive bodies, I cannot say that it is so across the board because I 
have not surveyed the myriad of those situations.  Suffice it to say 
for present purposes, I shall assume parity between what the state 
APA provides and what local APA’s provide in this regard.
2I employ the term “mandatory” to denote merely a system that 
affords an aggrieved party complete discretion whether to compel 
a court’s engagement with a case.

(continued from page 4)
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Note from the Editor
We are very proud of this edition of the Newsletter, which we hope will generate dialogue among practi-

tioners about appeals of right to the Court of Special Appeals in administrative law cases.  The Section Council 
(especially its Newsletter Editor) owes a debt of gratitude to Judge Harrell and Joel Smith for their erudite contri-
butions.  Some of you may have strong opinions about appeals of right in administrative law cases, and we encour-
age you use this Newsletter as a forum for articles on this exciting topic.

This edition also includes another wonderful piece, prepared by Joel Smith for the Administrative Law Sec-
tion Program at the 2013 Annual Meeting, on developments in the law of referendums and initiatives—a timely 
topic in State and local administrative law because, as stated in a Baltimore Sun editorial, 2012 “was the year of 
the referendum in Maryland.”    

As always, we are actively seeking articles for future publications, so, if you have an article you believe 
would be of interest to our Section members, we encourage you to submit it for consideration.  The submission 
guidelines are posted on the Section's webpage at www.msba.org/sec_comm/sections/admin/ under the Newsletter 
tab.  If you have an article to submit, please send it to me at psheehan@wtplaw.com.

-- Peter W. Sheehan, Jr.
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Sitting in Review of the Watchman:
The Importance of Judicial Review

Of Administrative Decisions
By Joel A. Smith

Judicial review of administrative decisions is an essential 
part of adjudicative process under the Maryland Constitu-
tion.  While the scope of judicial review is limited because 
Maryland courts may not substitute their judgment for the 
expertise of an administrative agency, the courts must none-
theless ensure that agencies act within their legal authority 
and not unreasonably1.   The obligation to engage in judicial 
review is entrusted in the first instance to the circuit courts, 
because they are Maryland’s courts of original jurisdiction.  
The more valuable level of review, where development of 
necessary stare decisis occurs, is at the level of Maryland’s 
appellate courts.  Without available review at the Court of 
Special Appeals, litigants regulated or affected by adminis-
trative law would lose both a valuable forum in which to be 
heard, and a reliable source of published case precedent.

I.
State and county administrative agencies issue decisions that 
affect the property, privileges, and livelihood of thousands 
of Maryland residents and businesses.  The broad impact 
of that authority is revealed in annual reports on the opera-
tion of the Maryland Office of Administrative Hearings (the 
“OAH”).  First organized in 1989 as a central administra-
tive law agency2,  the OAH dockets virtually 50,000 cases 
every fiscal year3.   The OAH issues or recommends final 
administrative decisions covering the jurisdiction of more 
than thirty units of State government.4   The Maryland OAH 
has been labeled the “Cadillac” of central administrative 
law agencies because it has the broadest jurisdiction and 
one of the largest caseloads in any state.5   Local govern-
ment administrative hearing officers throughout the State, 
including county administrative law judges, likewise issue 
significant numbers of decisions in cases affecting property 
rights, zoning, personnel and benefit disputes.6   Acting as 
“quasi-judicial” bodies, State and county administrative 
agencies “adjudicate more than [Maryland’s] courts.”7  

In their effect, an administrative agency’s decisions are no 
different, and at times they can be even more far reaching, 
than are the decisions written by a district or circuit court.  
Under settled case law, an administrative agency is thought 
of as the proctor of the law that it is to administer.  An agen-
cy may use its authority in a contested case to define the law, 
to develop executive policy and to implement new admin-

istrative standards.8   While Article IV, § 1 of the Maryland 
Constitution “forbids any power in the Legislature to clothe 
administrative boards with any judicial authority,”9  that dic-
tum no longer holds true.10   When it decides a contested 
case, an administrative agency must define the law in order 
to apply the law to the facts.11   When an agency is interpret-
ing law, there is an acknowledged “level of deference”—
“great deference” or “a great deal of deference”—that is 
granted by the courts to an agency’s interpretation of law, 
especially when the agency engages in interpreting its own 
regulations, or the statute that it administers.  When review 
concerns an administrative rule or regulation, rather than 
a statute, judicial deference to policy decisions adopted by 
administrative bodies “is more clearly in order.”12   Still, that 
administrative authority is not absolute, by any means.

The courts are to have the last word when writing and in-
terpreting law.13   As Maryland’s courts of appeal have of-
ten explained, “We frequently give weight to an agency’s 
experience in interpretation of a statute that it administers, 
but it is always within our prerogative to determine whether 
the agency’s conclusions of law are correct, and to remedy 
them if wrong.”14   When engaged in judicial review of a 
contested case, a court “decides the correctness of the agen-
cy’s conclusions and may substitute the court’s judgment for 
that of the agency.”  The court is not constrained to affirm 
where an administrative order is premised on an erroneous 
conclusion of law.15   When an agency draws conclusions of 
law, a court “may substitute the court’s judgment for that 
of the agency.”  Erroneous interpretations of law “are never 
binding upon the courts.”16 

This is why judicial review of decisions issued by admin-
istrative agencies is important.  The courts serve to “super-
vise” administrative agencies in the creation and application 
of the law.  The trend in decisions on administrative law au-
thored by the Maryland Court of Appeals is to make judicial 
review less searching in approach.  The decisions suggest 
that contested case agency decisions should be less closely 
examined, particularly for the underlying rationale when 
either applying the law to the facts, or drawing boundaries 
between fact and policy.17   Under the principles adopted, 

(continued on page 7)
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the Court has suggested to no small extent that some admin-
istrative actions are to be entirely insulated from judicial 
scrutiny as “ordinarily unreviewable.”18 

To suggest that, in addition to this trend, judicial review of 
administrative decisions should be conducted only at the 
circuit court level, without the opportunity for review by 
right at the level of the Court of Special Appeals, threat-
ens to even further dilute meaningful appellate oversight of 
agency adjudication.  The result would promise no more 
than fitful judicial oversight of administrative decision-
making by overcrowded circuit courts.  It would deny in-
terested parties the kind of careful judicial examination of 
contested legal questions that they deserve.  Litigants whose 
claims or causes of action are originally filed in trial courts, 
e.g., on tort or contract claims, would have a greater right 
to review by an appellate body than litigants whose equally 
important rights or claims are first to be determined by an 
administrative agency.  The effect would be to marginalize 
judicial review, and perhaps, violate Article IV, § 1 of the 
State Constitution by separating administrative adjudication 
even further from meaningful court supervision. 

II.
For legal counsel participating in contested cases, it is im-
portant to know how the law is defined, and how consis-
tent application of legal principles can be assured from one 
case to the next.  In Maryland, only a few administrative 
agencies “publish” their decisions19,  or recognize specific 
decisions as carrying precedential value.20   Also, a delega-
tion of hearing authority to the OAH may be for proposed 
or final findings of fact; proposed or final conclusions of 
law; or the final administrative decision of the agency in 
a contested case.  Under certain statutes, e.g, Md. Code, 
State Pers. & Pens., § 11-110(d)(3), the delegation is by 
operation of law for a final decision, thus to permit an ad-
ministrative law judge to stand in the “shoes” of an agency, 
and, one might assume, to exercise the “expertise” of the 
agency.  Otherwise, a delegation for only a recommended 
decision triggers a two-tiered adjudication, trial and initial 
fact-finding by an ALJ, followed by a “final decision” is-
sued by the agency.21   Upon receipt of proposed findings 
of fact and/or proposed conclusions of law, the agency may 
substitute its own judgment as to fact and/or law for that of 
the administrative law judge.  

When an agency is reviewing the proposed decision of an 
administrative law judge, even if the decision is supported 
by substantial evidence, “the agency can substitute its judg-
ment and decide differently than what the ALJ proposed.”22 

When a delegation for a final decision is made, the adminis-

(continued from page 6)
Judicial Review. . .

trative law judge’s decision is the decision of the delegating 
agency, and thus it is final.  Even then, however, the OAH 
does not “publish” final decisions issued by its administra-
tive law judges, nor does the OAH designate which past de-
cisions, if any, are to be treated as precedent for subsequent 
cases, even if past decisions are passed around between ad-
ministrative law judges, or between agencies or litigants as 
informal case precedent.

The unreported decisions are without precedential value.23   
The only certain source of law for contested cases is pub-
lished decisions of Maryland’s appellate courts, and it is 
from those decisions that a controlling body of stare decisis 
has been developed, one case at a time.  The practice has 
been applied by the Court of Appeals since the nineteenth 
century.  While, for example, in 1879, the Court of Appeals 
first held that the State Board of Education holds “a vistato-
rial power of the most comprehensive character” to which 
the courts ought to defer24,  the Court also has held that the 
State Board does not have the power to decide “purely legal 
issues” which power the Court reserved to the judiciary.25   
Frequent appeals for judicial review of administrative deci-
sions to the Court of Special Appeals and Court of Appeals 
for published decisions of uniform and statewide effect fa-
cilitates the development of administrative law – both in 
particular subject matter disciplines and for general prin-
ciples in application of the Administrative Procedure Act.26 

III.
Maryland permits judicial review as a matter of right at the 
level of the circuit court and the Court of Special Appeals.  
Under Article IV, §§ 14 and 14A of the Maryland Constitu-
tion, the courts of appeal are courts of limited jurisdiction; 
they exercise only appellate jurisdiction, and cannot assume 
or confer original jurisdiction.27   As a first step, to begin ju-
dicial review, an original action following an administrative 
decision must be filed in a circuit court.  The two-step model 
for judicial review of administrative decisions followed in 
Maryland is commonplace throughout the United States:  
Fully 32 states apply a mandatory two-tier approach, requir-
ing initial appeals (or applications for judicial review) before 
a trial court and secondary review thereafter by an  appellate 
court as a matter of right.28   Only 9 states in the country limit 
the right to subsequent review by an appellate court.29 

The suggestion that judicial review in Maryland should 
be limited to the circuit courts invites Maryland to adopt 
a practice that is observed in only a minority of states.  It 
risks that the rights of aggrieved parties will be examined 
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based on inconsistent or idiosyncratic standards of decision 
among trial courts that do not easily communicate with one 
another.  To begin, the 24 circuit courts are without the pow-
er of stare decisis.  The 24 circuits are not bound by prior 
decisions of their own or of other circuit court judges or 
judicial circuits on the same points of law.  Without a grow-
ing and fresh body of appellate case law, local judges could 
easily issue inconsistent rulings on what are often compli-
cated and unfamiliar legal issues of statewide significance.  
Even where a particular trial judge has some experience—
or even expertise—in the specific area of administrative law 
being reviewed, the isolated decision-making process at the 
trial court level (i.e. a single judge hearing and ruling on a 
case) would make more likely inconsistent and incorrectly-
reasoned decisions.  Remedy of those conflicts would be 
left to the uncertain process of certiorari or discretionary 
review by the Court of Appeals.

Even if one were to accept the notion that the current review 
structure in Maryland is needlessly or wastefully redundant, 
examination of the review scheme in place shows trial court 
review to be the most repetitive and unnecessary part of the 
process—and thus the stage of review most deserving, if 
any, of elimination.  In the administrative law adjudicatory 
process, OAH (or other administrative body) occupies the 
role traditionally assumed by a trial court.  Unlike an ap-
pellate court, trial court review provides no added expertise 
to usefully examine an administrative decision beyond that 
already provided by the OAH or issuing agency.

A scheme that creates mandatory review exclusively in the 
trial court and which eliminates appellate review by right 
in the Court of Special Appeals would compound the mar-
ginalized position of stare decisis in the development of 
Maryland administrative common law.  Under the existing 
system, there is an absence of stare decisis at the adminis-
trative and trial court levels. OAH does not provide ready 
and catalogued public access to past decisions, and it pro-
hibits disclosure in certain classes of cases as barred dis-
closures under the Maryland Public Information Act.  The 
circuit courts continue that trend when reviewing admin-
istrative decisions by leaving their rulings unreported and 
uncatalogued as the circuit courts are without the authority 
and resources to accord that status to their decisions.

By way of comparison, of the 20 other states that, like 
Maryland, have a central administrative law agency, like 
the OAH or equivalent entity, 14 publish at least some of 
their decisions and several publish all decisions, at least to 
place them on a website.30   Some states provide for such ac-
cess directly by statute, and many maintain online databases 

through their administrative hearing body’s website.  Even 
among the vast majority of those states, a right of appeal to 
an intermediate appellate court is preserved.

At the federal level, too, adjudicatory procedures for many 
different types of contested administrative cases provide for 
publication and recognition of prior decisions, underscor-
ing the importance of stare decisis in those areas of admin-
istrative law. See, e.g., Lechmere, Inc. v. NLRB, 502 U.S. 
527, 536-37 (1992) (noting the active role of stare decisis in 
the development of administrative decisions issued by the 
National Labor Relations Board); and Al-Khayyal v. U.S. 
I.N.S., 630 F.Supp. 1162, 1165 (N.D. Ga. 1989) (discuss-
ing the precedential value of past administrative decisions 
for subsequent proceedings involving the Immigration and 
Naturalization Services agency).

Employing stare decisis in administrative agency decisions, 
and in judicial review of those decisions, helps to promote 
consistent and uniform rulings, stability in the law, the effi-
cient use of tribunal resources, and credibility in the process.  
In more practical terms, publicly-accessible administrative 
decisions, and demonstrated reliance on such precedent, af-
fords parties entering contested case proceedings—often 
pro se parties—the means to assess the viability of their 
case, strengthen arguments to be presented therein, and oth-
erwise develop a better sense of what to expect from the 
process. The reporting of decisions at the appellate level 
satisfies the need for a reliable body of stare decisis on the 
State’s substantive statutes, county law and administrative 
legal process. The standard practice of reporting decisions 
issued by the Court of Special Appeals ensures a more sub-
stantial body of common law and precedent in the adminis-
trative law subject matters.

IV.
The Court of Special Appeals has a meaningful role in judi-
cial review of administrative decisions.  Issues are narrowed 
through hearing at the circuit court level, even though re-
view at the level of the Court of Special Appeals is of the 
administrative decision and not of the decision of the trial 
court.  The standard process for deciding cases at the inter-
mediate appellate level, i.e. 3 judges collectively hearing, 
reasoning through, and collaborating on the decision of a 
given case before an opinion is filed, is more likely to pro-
duce well-reasoned, balanced rulings on complex and intri-
cate administrative law issues.

Further, review of the Court of Special Appeals’ complete 
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docket schedule over a recent year-long period (September 
2011 – August 2012) reveals a high frequency of adminis-
trative cases presenting issues of statewide importance: 

a. 45 of the 94 administrative cases heard by the interme-
diate appellate court during that time span dealt exclu-
sively with State agency matters.  
b. Of the 49 remaining cases reviewing actions taken at 
the local administrative level, several still addressed is-
sues of statewide effect or application.31 

In light of such caseload statistics, it cannot be said that cir-
cuit court judges are in a better position to correctly develop 
and apply the law by taking into account local concerns 
rather than principles of law that are accepted statewide.  
Given the relatively small travelling distance between the 
State’s 24 major subdivisions, and, as well, the State’s rath-
er uniform legal history, particularly at the appellate level, 
few legal principles, particularly of administrative law, are 
truly local in origin or application.  State administrative law, 
at least, is supposed to be uniform, and the need for consis-
tency in the law should hold true, as well, in the applica-
tion of county ordinances that deal with similar regulatory 
schemes.  A litigant should not be able to search for predict-
able differences in outcome based on the litigant’s selection 
of in which judicial circuit an action for judicial review un-
der Md. Code, State Gov’t Art., § 10-222, or for administra-
tive mandamus under Maryland Rule 7-402, or an action for 
enforcement under Md. Code, State Gov’t Art., § 10-222.1, 
is filed.  The development and application of the law should 
not depend on that choice.  The process and outcome should 
be the same, statewide.

V.
In Shell Oil Co. v. Supervisor of Assessments, 276 Md. 36, 
42 (1975), the Court of Appeals rejected legislation allow-
ing direct appeal or a right of direct review at the level of 
the State’s appellate courts, without an original action, as 
an unconstitutional under Article IV, § 14 of the Maryland 
Constitution.32   Because of the State Constitution, a system 
of direct appellate review can be implemented only after a 
constitutional amendment is proposed and adopted.  It is 
possible to amend the State Constitution, and to provide for 
original review at the Court of Special Appeals, rather than 
in a circuit court proceeding. 

The modification necessary would be minor:  limited ex-
pansion of the Court of Special Appeals’ jurisdiction under 
Article IV, § 14A of the State Constitution, to include gen-
eral or subject-matter jurisdiction over final administrative 
decisions.33   An amendment to that effect would preserve 
the appellate function of Maryland’s intermediate court to 

constitutional satisfaction, and it would place Maryland 
administrative law more in line with the practice among 
federal agencies, where review is usually first obtained 
in the federal courts of appeal.34   Similar jurisdictional 
“carve outs” have also already been applied to Maryland’s 
other court of appellate jurisdiction in matters involving 
attorney discipline.35 

VI.
Fully 70% of the other states in the country that, like Mary-
land, have an independent and centralized OAH entity with 
authority to issue final decisions make those decisions pub-
licly accessible.36   Several other states with OAH-like agen-
cies but with lesser decision-making authority or jurisdic-
tion have accessible archives of past decisions.  In almost 
all cases, decisions are made available via searchable online 
databases operated by the state. It is time for Maryland to 
join the majority allowing for public disclosure of all OAH 
decisions, and a catalogue system to permit easy access to 
those decisions – whether recommended or final.

Rather than promote a more insular system of judicial re-
view, resulting in fewer published decisions where the law 
evolves out of plain view, Maryland’s system of judicial re-
view should be enhanced to accommodate greater agency 
accountability and greater transparency in decision-making 
with publication of decisions, and continued access to the 
Court of Special Appeals.
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I. Introduction
In 2012, for the first time in twenty years,1  Maryland saw 
three state laws successfully petitioned to referendum.2  Ex-
ercise of the right to referendum is on the rise at the local 
level as well.3 Resurgence in the use of this longstanding 
form of direct democracy has led both the Courts and the 
General Assembly to reexamine and attempt to refine this 
area of election law.  

II. Recent Developments in Case Law 
Addressing Referendum Petitions

Specific issues considered by the Court of Appeals in re-
cent referendum law cases include: what types of laws can 
be brought to referendum, and by whom; what constitutes 
adequate notice to voters at each stage of the referendum 
process; interpreting the requirements governing the sign-
ing and submission of petitions; and the proper role for, and 
legal validity of, new and developing technologies being 
used in the petitioning process.  The cases have developed 
against the backdrop of referendum efforts on such topi-
cal issues as labor bargaining rights, political redistricting, 
same sex marriage and immigration reform, and the judg-
ments rendered in these proceedings carry direct implica-
tions for that critical method of citizen access to the govern-
mental process.   

A. Stop Slots MD 2008 v. State Bd. of Elections
In January 2012, the Court of Appeals issued a decision 
in the matter of Stop Slots MD 2008 v. State Bd. of Elec-
tions, 424 Md. 163 (2012) that analyzed and interpreted key 
constitutional considerations in referendum law. Stop Slots, 
as the title name indicates, concerned legislation proposed 
during the 2007 Special Session of the General Assembly to 
legalize video slot machine gambling in Maryland.  After it 
was passed by the Legislature and signed by the Governor, a 
bill within the legislative package that proposed amendment 

of the State Constitution was placed on the November 2008 
general election ballot for voter approval.  Enactment of an 
additional (entirely-statutory) piece of the legislation was 
dependent upon approval of the constitutional amendment.   
Id. at 169-170.  

Putting the matter to referendum in this manner was chal-
lenged as an improper delegation of the legislative power 
to the voters of Maryland.   Id. at 179.  Additionally, the 
information offered on the proposed amendment in advance 
of the election and on the ballot itself was alleged to be 
statutorily and constitutionally defective, because it failed 
to give sufficient notice to voters of the full implications 
of the amendment’s passage (that is, the triggering of ad-
ditional legislation).   Id. at 189.  

On review, the Court of Appeals held that the General 
Assembly possesses the inherent power to enact general 
legislation prior to, and contingent on, the adoption of a 
constitutional amendment proposed to the electorate via 
referendum.   Id. at 186-88.  The Court distinguished the 
details of the referendum process contested in Stop Slots 
from those of the one involved in Brawner v. Curran, 141 
Md. 586, 597 (1922), where the Legislature’s decision to 
submit a “public general statute” to referendum was struck 
down as an unconstitutional delegation of its lawmaking 
power.  Id. at 185-87.  

By contrast, the underlying question in Stop Slots was 
whether the General Assembly has the discretion to propose 
an amendment to the State Constitution when, in theory, 
enactment of a normal bill instead would also suffice—a 
query that the Court answered in the affirmative.   Id.at 182-
186.  That the additional legislation was contingent on the 
amendment bill’s passage did not make it part of the refer-
endum; accordingly, no “general statute” was involved in 
the process.  Id. at 179-180.  Thus, because the Legislature 
chose to effectuate the bill through constitutional amend-
ment (instead of through its traditional lawmaking power), 
submission to referendum was not just permissible—it ef-
fectively became compulsory under Article XIV of the 
Maryland Constitution.4  Id. at 184-85.

Stop Slots further found that the information made avail-
able to voters about the proposed amendment – prior to 
the 2008 general election and on the actual ballot ques-
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tion – satisfied applicable statutory requirements and con-
stitutional due process considerations.  Citing to past de-
cisions interpreting § 7-103 of the Election Law Article,5  
the Court observed that a constitutional amendment put to 
referendum must include “a clear, unambiguous and under-
standable statement of the full and complete nature of the 
issues undertaken to be included in the proposition,” and 
that its purpose and content must be “set forth…with that 
clarity and objectivity required to permit an average voter, 
in a meaningful manner, to exercise an intelligent choice.”  
Id. at 189 (internal quotations and citations omitted).  The 
Court added that the validity of a ballot question is judged 
on “whether the question posed, accurately and in a non-
misleading manner, apprises the voters of the true nature 
of the legislation upon which they are voting.”  Id. at 192 
(internally citations omitted).  

Proceeding under these standards, the Court held that the 
ballot question under review “clearly set out for the vot-
ers the purpose of the proposed amendment…and also 
explained, in plain, understandable language, its major 
provisions…and the necessity for a referendum.”   Id. at 
209.  The question therefore met its statutory burden for 
content, despite making no direct mention of the contin-
gent companion legislation, because it still “sufficiently 
apprise[d] the electorate of the amendment, its purpose 
and true nature.”  Id.
 
As to the level of due process required in advance of the 
election, the Court held that “adequate notice” entails 
publication of the full text of the referred legislation “in 
a forum that is easily accessible to an ordinary voter;” 
and in the case of a proposed amendment to Article XIV 
or XVI of the State Constitution, the publication must be 
supplemented by “a brief statement, prepared in clear and 
concise language, devoid of technical and legal terms to 
the extent practicable, summarizing the question.”  Id. at 
192-93 (citing § 7-105(b) of the Election Law Article).  
In sum, notice prior to the election must allow for, “in a 
meaningful manner, an intelligent decision by an average 
voter, when [] exercise[ing] his choice, in voting either for 
or against the proposed amendment.”   Id. at 193 (internal 
quotations omitted).  

The Court found proof of the requisite components for ad-
equate notice in Stop Slots, noting that the “summary [of the 
proposed amendment] went beyond what it was required 
to provide” and left voters fully informed of the additional 
legislation implicated by its passage.   Id. at 209-210.  Con-
sequently, the Court upheld the referendum process chal-
lenged in Stop Slots as wholly valid.  Id. at 212.  

B. Doe v. Md. State Bd. of Elections and Whitley v. Mary-
land State Bd. of Elections
Some eight months after Stop Slots, the Court of Appeals 
appraised the legality of petitions that utilized a rapidly-de-
veloping trend in the referendum process, in two separate 
cases: Doe v. Md. State Bd. of Elections, 428 Md. 596 (2012) 
and Whitley v. Maryland State Bd. of Elections, 429 Md. 132 
(2012).  Each case involved challenges to website-based pe-
tition initiatives.  In deciding the two matters, the Court af-
firmed the legal sufficiency of these online devices and, in 
Whitley, also provided interpretation of applicable referen-
dum law to this novel use of information technology.   

Doe concerned the certification of a petition referring the 
Dream Act to the 2012 statewide ballot.  Aided by an on-
line service that expedited and simplified the process for 
interested voters, the petition amassed almost twice the 
number of signatures required to reach referendum.6 As in 
Stop Slots, the ensuing referendum was contested on State 
constitutional grounds. Supporters of the Act argued that 
the law was an “appropriation for maintaining the State 
Government” within the meaning of Article XVI, § 2 of 
the Maryland Constitution,7 and that it therefore was not 
subject to the referendum process.  Doe at 599.  Specifi-
cally, the petitioners in the case claimed that because the 
Act altered the eligibility requirements for in-state tuition, 
it directly affected the financing of higher education in the 
State.  Id. at 612.

The Court of Appeals disagreed. Reviewing the text and leg-
islative history of the Act, along with the origins, purpose 
and application of the governing sections of the Maryland 
Constitution, the Court found that the primary purpose of 
the law was not “to appropriate money [for the State Gov-
ernment] by assigning public monies to a particular use.”  
Id. at 607.  It instead characterized the Act as “a general law 
defining eligibility requirements for classes of individuals.”  
Id.  The Court held that “any impact this has on state spend-
ing is an incidental effect [of those changes in eligibility],” 
and that the Act therefore did not fall under the “appropria-
tions exception” to the right to referendum.   Id. at 613.  The 
referendum was sustained, and the Dream Act was brought 
to ballot in the November 2012 election.

Although the validity of the computer-facilitated petitioning 
process was not directly addressed in the case, Doe marked 
the first time that the Court of Appeals upheld a petition em-
ploying such a system as legal.  Just weeks after issuing its 
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opinion in Doe, the Court decided Whitley, and the underly-
ing use of that technology occupied the focus of the ruling.  

The petition reviewed in Whitley brought a 2011 congres-
sional redistricting law to referendum.8  Referral of the law 
was accomplished using the same website service that or-
chestrated the petitioning of the Dream Act, MDPetitions.
com. Whitley at 135.  The site’s operating software stream-
lines the petition process, allowing voters to electronically 
generate a petition signature page, print and sign it and the 
accompanying petition circulator’s affidavit, and then sub-
mit all documents to the petition sponsor.   Id.at 135-36.  To 
accelerate completion of the signature page, the program 
accesses voter registration records and automatically enters 
the signer’s personal information into corresponding sec-
tions of the petition form.   Id.at 143-44.

Use of MDPetitions.com was challenged in Whitley on 
statutory and constitutional bases.  The petitioners in the 
case contended that the signature pages obtained through 
the website were invalid under § 6-203 of the Election Law 
Article9 because it was the computer program, rather than 
the individual signer, that “included” the signer’s identify-
ing information in the petition.  Id. at 137.  That is, the 
personal information needed for submission of the petition 
was not being entered in or provided on the signature page 
by the actual voter, as supposedly mandated by statute.   Id. 
at 150-51.

The petitioners also asserted that operation of the elec-
tronic system violated the affidavit requirements for peti-
tion signatures, announced in Article XVI, § 4 of the State 
Constitution10 and incorporated in § 6-204 of the Election 
Law Article.11  Id. at 137.  They argued that online signa-
ture pages signed twice by the same individual—once as 
voter supporting the petition, and again as petition circula-
tor validating that voter signature—defeated the purpose of 
the affidavit.   Id. at 157.  In the petitioners’ view, allowing 
a person to attest to the authenticity of his own signature, 
instead of entrusting the task to a separate and independent 
circulator, would create a “self-circulating” loophole to the 
affidavit requirements and encourage fraud in the petition-
ing process.  Id. 

The Court of Appeals dismissed each argument in turn, af-
firming in explicit terms that which Doe had announced in-
directly: The process of obtaining signatures and generating 
petitions through the use of an online system is not contrary 
to any established law of the State.  Addressing the statutory 
mandate to “include” personal information in completing 
signature pages, the Court found § 6-203(a)(2) to be un-

ambiguous on the issue, but contra the position taken by 
the petitioners.  Id. at 152-53.  The Court read the text of 
the provision, collectively, as requiring only that “the com-
pleted petition page submitted by the individual incorporate 
the relevant information,” regardless of how it is actually 
entered onto the page, or by whom.  Id. at 153. 

The Court also concluded that an individual could sign the 
same signature page as both voter and petition circulator.   
Id. at 163.  The Court acknowledged that the purpose of 
an affidavit is to separately validate the voter’s signature, 
but found no indication in the plain language of § 6-204 or 
Article XVI, § 4 that the signer of the affidavit must serve 
as an independent corroborator.  Id. at 140-41.  Rather, be-
cause those provisions “do not specify the identity of the 
circulator, and certainly contain no requirement that the cir-
culator and signer be separate individuals,” the Court held 
that “self-circulating” petitions were legally permissible.12   
Id. at 163.

Finding all applicable strictures met in the use of the web-
site program, the Court upheld the validity of that system 
as a means to petition for referendum.   Id. at 163.  Nota-
bly, though, a three-judge dissent in Whitley contested the 
majority’s holding on the affidavit requirements for petition 
signatures.  Id. at 163-174.  The dissent contended that a 
plain-meaning, “common sense perspective” on the govern-
ing affidavit provisions does not allow for the self-circula-
tion of petition pages.  Id. at 166.  Instead, in furtherance of 
their overarching purpose to prevent fraud in the process, 
those provisions clearly “contemplate[] the separate exis-
tence of both a circulator and a signer.”   Id. at 173. The dis-
sent therefore would have held that the methods employed 
by MDPetitions.com to complete petition initiatives vio-
lated State law.   Id. at 173-74.   

C. Koste v. Town of Oxford and Town of La Plata v. 
Faison-Rosewick
The Court of Appeals continued its survey of referendum law 
into the first quarter of 2013.  On March 26, the Court issued 
a decision in Koste v. Town of Oxford, 2013 WL 1197204 
that considered the requisite timing and order of events in 
a petition initiative.  Specifically, Koste addressed whether 
a petition for a municipal annexation resolution could be 
circulated among the electorate prior to final enactment of 
the resolution.  Koste at *1.  The petition had collected the 
required number of signatures and was timely submitted fol-
lowing adoption of the targeted resolution, but it “contained 
a number of signatures that were affixed patently before…
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the final enactment of the resolution.”   Id.  If those signa-
tures were found to be unlawfully premature and discounted 
from the total amount, the petition would not have enough 
remaining signatures to reach referendum.  Id. 

The Court held that the signatures obtained prior to enact-
ment of the resolution were invalid, and that the petition 
therefore failed to meet threshold requirements for refer-
endum.   Id. at *13.  The Court relied on interpretation of 
Article 23A, § 19(g) of the State Code, governing the pro-
cess by which a municipal corporation may annex land, in 
reaching its decision.   Id. at *12.  It found that the statute’s 
forty-five day period for petition-circulation, beginning 
upon final enactment of the targeted legislation, also oper-
ated as a strict bar on any such circulation prior to enact-
ment.  Id. The Court based its reasoning on notice concerns 
in the petitioning process; only after final enactment of the 
resolution could voters “be informed as fully as possible 
about the greater implications of the proposed annexation 
resolution.”  Id. at *10.  
 
Koste included a two-judge dissent that accused the major-
ity of disregarding and abandoning the liberal, referendum-
friendly position that the Court had just embraced in Whit-
ley.   Id. at *14.  The dissent argued that the majority added 
to the plain language of §19(a) to support a much stricter 
view of the law, inserting “an arbitrary beginning date for 
collection of petition signatures” when in actuality, there 
was “nothing in the statute that says the petition signers 
could not sign before the final enactment.”  Id. at *13-14.  In 
doing so, “the Court unfairly deprived [] citizens of the right 
to petition for referendum.”  Id. at *14.  The dissent con-
cluded its critique of the decision by imploring the Court 
“to provide consistent guiding principles for interpretation” 
in future referendum law cases.  Id. at *15.  

Most recently, the Court of Appeals heard oral argument 
on April 5, 2013 in a referendum law case arising from an-
other local government action: Town of La Plata v. Faison-
Rosewick, Case No. 68, Sept. Term 2012.  Faison-Rosewick 
raises several issues relating to the referendum process, in-
cluding: (1) Whether, in the absence of clear statutory guid-
ance on the matter, state-based common law may be applied 
to assess the integrity of a contested municipal referendum 
process; (2) Whether a municipality can challenge its own 
resolutions put to referendum; and (3) Whether a municipal 
executive possesses the inherent authority to publish and 
then apply the criteria used to verify and validate petition 
signatures, and if not, whether that unfounded executive ac-
tion warrants invalidation of the petition and thus preclusion 
of the referendum election.  The Court’s pending decision in 

this matter should settle a range of ambiguities remaining in 
the referendum process, at both the state and local level. 

III. Relevant Legislation Emerging from the 
2013 Session of the General Assembly

Responding to the recent flurry of laws that were petitioned 
to referendum during the 2012 general election, and in 
light of many of the judicial rulings discussed above, the 
Maryland General Assembly drafted multiple bills in 2013 
that sought to expand, alter or repeal certain components 
of the petitioning process.  Ultimately no new legislation 
was passed on the matter, but it is still worth noting the in-
tentions and would-be effects of the proposed bills, as they 
reveal much about the current state of affairs in referendum 
law, and may portend changes soon to come.  

House Bill 493 and Senate Bill 673, cross-filed as “The Ref-
erendum Integrity Act,” offered the most significant—and 
controversial—set of reforms to state petitioning law.  The 
Act would have added to and refined the statutory frame-
work governing the petition signature process and deter-
minations of petition sufficiency.  Notably, the legislation: 
required petition signature pages to be completed on a stan-
dardized form containing a specified notification detailing 
the purpose of the petition; established rules and policies 
for online petition systems; prohibited compensation for 
petition circulators on a per-signature basis; and banned the 
use of signatory information for commercial solicitation 
purposes.

In addition to the referendums that occurred at the state and 
local level in 2012, the Act was drafted in response to the 
Court of Appeals’ decision in Whitley to uphold the validity 
of petition signatures obtained through an online program.  
The Act’s stated goal was to prevent petition fraud and in-
crease transparency, but it met resistance from opponents 
who alleged that its true aim was suppression of voter ref-
erendum rights.

Senate Bill 706 would have amended multiple sections of 
the referendum process outlined in Article XVI of the State 
Constitution. The bill sought to modify both the earliest 
date of effectuation for a nonemergency law, and the date 
by which a petition opposing such a law would have to be 
submitted.  New laws would not be permitted to take effect 
until 90 days after their passage, and if a petition to submit a 
law to referendum was filed within 60 days of the law’s pas-
sage, the law would not take effect (if at all) until 30 days 
after its approval through referendum. 
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The bill would have also amended certain signatory require-
ments contained in Article XVI.  It would have required 
a statewide petition to be signed by 5% of the number of 
qualified voters of the state, as calculated on the date the 
challenged law was passed, in order to be submitted to ref-
erendum (instead of the current requirement: the number 
of qualified voters equal to 3% of the total votes cast in the 
last gubernatorial election). It would have also shifted the 
necessary number of signatures to bring a local law to ref-
erendum from 10% of the number of votes cast in that ju-
risdiction during the previous gubernatorial election to 10% 
of the number of qualified voters presently in the jurisdic-
tion.  The bill drew considerable opposition from both the 
Maryland Chapter of the ACLU and “Common Cause,” a 
good-government advocacy group.

House Bill 729, Senate Bill 367, and House Bill 49 would 
have added to the confidentiality restrictions governing ac-
cess to filed petitions. The bills sought to prohibit public 
inspection of a petition once the petition has been filed with 
the appropriate election authority. The bills also would have 
provided for one exception to this prohibition: Where a per-
son requires access to a particular petition to facilitate judi-
cial review of a determination concerning the sufficiency of 
that petition.  Even where this exception applied, though, 
personal information contained in the inspected petition 
would still not be disclosed to the general public. House 
Bill 49 would have also prohibited petition sponsors and 
circulators from publically disclosing the name or address 
of any individual included on a petition.

House Bill 221 attempted to bolster protections surround-
ing the petitioning process even further, through additions 
to § 16-401 of the Election Law Article.  The bill would 
have added to the list of prohibitions contained in that 
statutory section, which addresses tampering with the peti-
tioning process.  It would have expressly banned willfully 
or knowingly preventing, hindering, or delaying a person 
(who has a lawful right to sign a petition) from signing 
a petition through the use of fraud, duress, force, threat, 
menace, or intimidation. 

IV. Various Uses for State Initiative Petitions
As recent case law and legislation suggest, there are several 
different types of initiative petitions under Maryland law, 
each with their own set of signatory requirements and le-
gal foundations. The chart on page 16, tracking these varia-
tions, is therefore informative.

V. Concluding Observations and Forecasting 
of Future Developments

Looking forward, all indications are that increasingly-effi-
cient petition methods will continue being utilized by in-
terested parties as a means to engage the political process 
and bring controversial laws to direct vote.13 Well before 
passage of the Death Penalty Repeal Bill earlier this month, 
calls to bring the legislation to referendum, and predictions 
of a closely-watched and hotly-contested petitioning drive, 
were already mounting.14 Unsurprisingly, resort to referen-
dum was formally initiated against the legislation one day 
after it was signed into law.15

Properly exercised, the right to referendum helps to garner 
fair and equal representation of the electorate on important 
legal issues.  But, like any political enterprise, the process 
is also susceptible to undue influence from entities with 
considerable resources at their disposable; left unchecked, 
it can become yet another tool for the amplification and ad-
vancement of narrow views unrepresentative of the major-
ity sentiment.  Referendum initiatives should therefore be 
adequately regulated at all phases, to guard against potential 
abuse and manipulation. 

Recent rulings by the Court of Appeals have helped iden-
tify and resolve select deficiencies in the process, but the 
overall reach of the Judiciary in this context is necessarily 
limited.  Responsibility falls to the Legislature; in upcom-
ing sessions, the General Assembly may enact laws that ad-
dress the remaining flaws and loopholes in the referendum 
process.  Increased transparency, robust oversight and addi-
tional rulemaking (especially relating to online petitioning 
mechanisms), would help ensure that the right to referen-
dum in Maryland maintains its integrity—and thus its true 
utility—as a fundamental form of direct democracy.

Endnotes:
1 See 7 ballot questions could shape Maryland’s future, The Wash-
ington Times (Aug. 19, 2012), available at http://www.washing-
tontimes.com/news/2012/aug/19/7-ballot-questions-could-shape-
marylands-future/?page=all (noting that the 2012 state election 
ballot “includes Maryland’s first three voter-petitioned statewide 
referendums in 20 years”).
2  The three laws—the Dream Act, the Congressional Districting 
Plan, and the Civil Marriage Protection Act—were referred to the 
statewide ballot in 2012 as Questions 4, 5, and 6, respectively.  See 
2012 General Election Ballot Questions, Maryland State Board 
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Purpose    Required Signatures     Authority 

State law referendum 3% of qualified voters of the State (except for a  Maryland Constitution, Article XVI
   public local law for any one county or Baltimore City, 
   which requires 10% of the qualified voters of the 
   jurisdiction)

Formation of new  10,000 registered voters     Maryland Code, Election Law Article,  
political party        § 4-102

Nomination of  1% of registered voters eligible to vote for the office  Maryland Code, Election Law Article,  
unaffiliated candidate sought, but not less than 250 signatures   § 5-703
for general election

Placement of presidential 400 registered voters from each congressional   Maryland Code, Election Law Article, 
candidate on primary district in the State     § 8-502
election ballot

Local Referendum   Set in charter     Maryland Code, Article 25A, § 8
(County Charter)     

Local Referendum   10% of registered voters of the county    Maryland Constitution, Article XI-F, § 7; 
(County Code)        Maryland Code, Article 25B, § 10

Creation of a   20% of registered voters of the county under § 1   Maryland Constitution, Article XI-A, §§ 1
charter board  or 5% under § 1A, but in both cases not more than and 1A
   10,000 signatures is required  
 
Nomination of charter  5% of registered voters of the county under § 1 or  Maryland Constitution, Article XI-A, §§ 1
board members  3% under § 1A, but in both cases not more than 2,000 and 1A
   signatures is required 

Charter amendment  20% of registered voters of the county, but not more  Maryland Constitution, Article XI-A, § 5 
   than 10,000 signatures is required

of Elections, available at http://www.elections.state.md.us/elec-
tions/2012/ballot_questions.html.
3 See, e.g., Nearly $600,000 donated in bid to overturn Baltimore 
County zoning, The Baltimore Sun (Feb. 15, 2013), available at 
http://articles.baltimoresun.com/2013-02-15/news/bs-md-co-
referendum-spending-20130211_1_national-ballot-access-direc-
tor-katie-brown-petition-drive (describing the Baltimore County 
Board of Elections’ invalidation of citizen petitions seeking to 
overturn zoning law changes affecting several commercial prop-
erties in the county, including the former Solo Cup site in Ow-
ings Mills, on grounds that the petitions did not provide enough 
information about the targeted zoning laws to interested voters.  A 
petition for judicial review of the Election Board’s decision was 
filed in Baltimore County Circuit Court on February 14, 2013, 
styled as Case No.: 03-C-13001700. Oral argument has not yet 
been heard on the matter).  See also Groups hope to bring Prince 
George’s school governance bill to referendum, Gazette.Net (May 
2, 2013), available at http://www.gazette.net/article/20130502/
NEWS/130509624/1034/groups-hope-to-bring-prince-georges-
school-governance-bill-to&template=gazette (discussing an 
emerging petition campaign against a recently-passed Prince 
George’s county law that shifts certain administrative powers over 

the school system to the county executive).   
4 Article XIV, § 1, detailing the General Assembly’s authority 
to amend the Constitution, provides that a proposed amendment 
“shall be submitted…to the qualified voters of the State for adop-
tion or rejection.”
5 Section 7-103, governing the text of election ballot questions, 
states in pertinent part: 
(b) Each question shall appear on the ballot containing the follow-
ing information:
(1) a question number or letter as determined under subsection (d) 
of this section;
(2) a brief designation of the type or source of the question;
(3) a brief descriptive title in boldface type;
(4) a condensed statement of the purpose of the question; and
(5) the voting choices that the voter has.
6 This background information does not appear in the Doe opinion 
itself, but was reported by various news agencies in the months 
surrounding the Court’s decision.  See, e.g., Maryland bill regu-
lates online petitions, The Washington Times (March 7, 2012), 
available at http://www.washingtontimes.com/news/2012/mar/7/
maryland-bill-regulates-online-petitions/. 
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7 Article XVI, § 2 exempts certain types of legislation from referen-
dum: “No law making any appropriation for maintaining the State 
Government, or for maintaining or aiding any public institution, 
not exceeding the next previous appropriation for the same pur-
pose, shall be subject to rejection or repeal under this Section.”
8 That legislation, drafted as “Senate Bill 1” and enacted follow-
ing a Special Session of the General Assembly in October 2011, 
created a redistricting plan for Maryland’s eight congressional dis-
tricts, based on the results of the 2010 U.S. Census.  Pursuant to its 
referral, it appeared on the statewide ballot in the 2012 election as 
“Question 5.”  Whitley at 139.
9 Section 6-203(a) states that an individual wishing to sign a peti-
tion must:
(1) sign the individual’s name as it appears on the statewide voter 
registration list or the individual’s surname of registration and at 
least one full given name and the initials of any other names; and
(2) include the following information, printed or typed, in the 
spaces provided:
(i) the signer’s name as it was signed;
(ii) the signer’s address;
(iii) the date of signing; and
(iv) other information required by regulations adopted by the State 
Board.
10 Article XVI, § 4 states that a petition signature page must in-
clude “an affidavit of the person procuring those signatures that 
the signatures were affixed in his presence and that, based upon the 
person’s best knowledge and belief, every signature on the paper is 
genuine and bona fide and that the signers are registered voters at 
the address set opposite or below their names.”
11 Section 6-204 holds that:
(a) Each signature page shall contain an affidavit made and ex-
ecuted by the individual in whose presence all of the signatures on 
that page were affixed and who observed each of those signatures 
being affixed.
 (b) The affidavit shall contain the statements, required by regula-
tion, designed to assure the validity of the signatures and the fair-
ness of the petition process.

12 On the same date that it heard oral argument in Whitley, August 
16, 2012, the Court of Appeals also heard argument in another 
referendum law case concerning petition affidavit requirements: 
Fraternal Order of Police, Lodge 35 v. Montgomery County, 427 
Md. 522 (2012).  That case considered whether an error in the 
address information on an affidavit invalidated all petition pages 
repeating that error (and the signatures contained on those pages), 
and, if so, whether it was in fact constitutional to nullify voter 
signatures for “imperfect” information provided by a petition cir-
culator.  The Circuit Court for Montgomery County held that a cir-
culator’s identifying information, provided pursuant to § 6-204 of 
the Election Law Article, must be “perfect,” and that the sanction 
for any imperfection is rejection of the entire affidavit and all valid 
signatures appearing on corresponding petition pages.  The Court 
of Appeals granted certiorari and reversed the Circuit Court’s deci-
sion by per curium order dated August 17, 2012, with opinion to 
issue, which is still awaited. 
13 See, e.g., https://mdpetitions.com (providing advertisement and 
access to a petition against Senate Bill 276, which repeals the 
State’s death penalty); http://freestatepetitions.com (promoting 
and facilitating a petition to oppose the State’s Firearms Safety Act 
of 2013).  See also Maryland bill regulates online petitions, su-
pra note 5 (noting in discussion of last year’s string of successful, 
online-based petitions that “GOP legislators have said they expect 
to mount future petition drives using the same approach”).
 See, e.g., House votes to repeal death penalty, The Baltimore Sun 
(March 16, 2013), available at http://articles.baltimoresun.com/2013-
03-16/news/bs-ms-death-repeal-vote-20130315_1_death-penalty-
house-votes-capital-punishment; O’Malley Signs Death Penalty 
Repeal; Opponents to Address Possible Referendum,” WBAL (May 
2, 2013), available at http://www.wbal.com/article/99488/10/tem-
plate-marylandsnewsnow/OMalley-Signs-Death-Penalty-Repeal-
Opponents-To-Address-Possible-Referendum.
14  See Death penalty supporters launch petition drive, The Balti-
more Sun (May 3, 2013), available at http://articles.baltimoresun.
com/2013-05-03/news/bs-md-referendums-20130503_1_penalty-
launch-petition-drive-mdpetitions-com.
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