
PURCHASE MONEY SECURITY INTERESTS IN CHAPTER 13

Facts: you have filed a Chapter 13, and you receive a proof of claim in the case filed by a creditor
such as Best Buy, USA Discounters, etc., asserting a secured claim in, say, a vacuum cleaner or a
computer.  What do you do?   If there is a valid security interest, your client can “strip down” the
secured creditor’s claim to the value of the collateral, and extend the payment term to 60 months
(or for whatever term the Plan is proposing).  Moreover, your client can then pay that present
value of the property at that reduced interest rate, commonly referred to as “Till interest” (after a
Supreme Court case where one of the litigants was named Till).  No matter what, when a secured
claim comes in it MUST BE ADDRESSED IN THE CHAPTER 13 PLAN.  

Under the so-called “cram down option” permitted by the Bankruptcy Code, a Chapter 13
debtor’s proposed debt adjustment plan must provide each allowed, secured creditor both a lien
securing the claim and a promise of future property disbursements whose total value, as of the
plan’s date, “is not less than the [claim’s] allowed amount,” 11 U.S.C. § 1325(a)(5)(B)(ii).

That Section requires a court to determine, first, the allowed amount of the claim; second,
what is the property to be distributed under the plan; and third, the “value, as of the effective date
of the plan” of the property to be distributed. Section 1325(a)(5)(B)(ii) requires valuation of the
property, not valuation of the plan. Thus, a plan need only propose an interest rate that will
compensate a creditor for the fact that had he received the property immediately rather than at a
future date, he could have immediately made use of the property.  Till v.SCS Credit Corp., 541 U.S.
465, 124 S. Ct. 1951, 158 L.Ed.2nd 787 (2004). 

If the claim that has been filed in your case does not reflect a reasonable value of the
collateral, nor a reasonable interest rate, it makes sense to try to resolve the issue first, without the
necessity of filing a motion.  

First, call your client and find out whether (s)he still has the collateral, whether (s)he
wants to keep the collateral, ask the client when the collateral was purchased, and have your client
investigate what (s)he thinks the collateral is worth - or what they would be willing to pay to keep
it. 

Second, call the person who filed the proof of claim and request the following:  1)
Identification of the alleged collateral, and receipts for any purchases; 2) a written estimate of
current actual value of the collateral; and 3) provide written documentation of valid and signed
PMSI agreement.

Do not forget that you must have evidence of a valid purchase money security interest 
(“PMSI”).  Check for a UCC filing.  Simple language in a contract such as  "You are giving a
security interest in [Personal property], without an adequate description of the collateral, may not
suffice.  Without more, there is no security interest in anything.

It is common for debtor’s counsel to have no idea that such a claim may exist when the
bankruptcy is first filed - or you may not be sure.  If you have a good-faith basis for doing so,



such as an inadequate description above, schedule the debt as unsecured and then see how the
claim comes in. Under Section 506, the value of the secured claim is the value of the collateral. 
The amount of the claim in excess of the value of the collateral is unsecured. 

If the goods are no longer in your client’s possession, then the debt will be treated as
unsecured - in other words, the debt is still secured, but the collateral is gone.  

If a valid security interest is demonstrated, and your client wishes to keep the collateral,
you can work out an agreement with the creditor, then the creditor can amend their claim and you
can provide for the secured portion to be paid at the stated interest rate, and the balance of the
claim will be treated as unsecured.  If you cannot work out an agreement, file your motion - your
may be able to save your client a significant amount of money!!  

When all is said and done, is the creditor really going to exercise its legal rights to reclaim
the property?  Probably not.  However, the creditor can pursue a replevin action.  Make sure that
your client makes an informed decision as to how to deal with the claim, and get the decision in
WRITING.


