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Final Report from  
the Section Chair 

 

By Richard Stolker 
It has been my privilege to serve on the 
Section Council for a number of years 
and to have served as your Chair this 
past year.   
 

The greatest benefit of serving on the Council is the collegiality 
and friendships that outlive a one or two year Council term.  We 
hear complaints all the time about how some of our colleagues 
fall short of the mark in civility, but I will tell you that I have 
never seen that shortcoming in any of our members.  Many of 
our members (you know who you are) are not only wise and 
knowledgeable about our little corner of the law, but are eager to 
share their knowledge and experience via the listserve, so that 
others can learn from them.  What a fantastic resource that is! 
Continued on page 17 
 

Upcoming Bankruptcy Court Holidays/Courthouse 

Closures (Thank you Mr. Sammons) 

August 30th & 31st – Baltimore Courthouse closed due to Grand Prix activity  ‐  
staff will be working remotely.  Greenbelt is not affected.   
September 3 – Labor Day 
October 8 – Columbus Day 
November 12 – Veteran’s Day 
November 22‐ Thanksgiving Day 
November 23 – Day After Thanksgiving  
December 24 – Christmas Eve 
December 25 – Christmas Day 
December 31 – New Year’s Eve 
January 1 – New Year’s Day 

 

The Hanging Paragraph is the newsletter of the MSBA Consumer Bankruptcy
Committee. 
Articles and news items are welcome!  Send to WClark@ClarkLaw.pro 
Classified ads – help wanted; office for rent; position wanted etc. - are  free 

Editors:  Jeff Nesson neslaw1@aol.com - Daniel Press dpress@chung-press.com 
Stan Levinson tiger110@earthlink.net - Anthony Hayes Davis II ahdavis@adesassoc.us  
Wayne Clark WClark@ClarkLaw.pro 
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Tony Aquia: “I am Lucky to be Alive” 
Committee Chairman Tony Aquia was involved in a near deadly t-bone 

accident.   While driving his wife’s car, a jeep wrangler smashed into the 
driver’s side of his car.   The severe impact broke his pelvis in four places 
and also broke his left hip socket. Four rods and one pin later, he is 

expected to make a slow but full recovery.   Tony said “I am with the living and am lucky to 
still be alive.”  Please send your cards and notes to his home: 4313 Jordan Way - Perry Hall, 
MD 21128. 

Sari Kurland, is acting Chairperson, while Tony recuperates.  

(This news brief was paraphrased from an email from Tony to the Listserve) 
 

NEWS FROM THE BENCH 
 

Effective June 1, 2012, the Honorable Nancy V. Alquist was appointed Chief Judge of the U.S. Bankruptcy 
Court for the District of Maryland.   The “Passing the Gavel” ceremony is scheduled for 10/4/2012. 

 

NEWS FROM MARK D. SAMMONS ‐ THE CLERK OF THE COURT 
Court Updates – Helpful Hints – Debtor Assistance Project 

 

U.S. Courts Updates  
 

1. The District of Maryland is among the districts affected by President Obama’s 
recent signing of the Temporary Bankruptcy Judgeships Extension Act of 2012 (Pub. L. 
No. 112‐121).   Three of our judgeships created by BAPCPA in 2005 are now extended. 
 

2. New amendments to the Federal Rules of Bankruptcy Procedure took effect on December 1, 2012.  The 
details, as well as other Federal Courts news, can be reviewed at 
http://www.uscourts.gov/FederalCourts/Bankruptcy.aspx. 

 

Tips from the Clerk and DAP Info 
Helpful Hints for Bankruptcy Practitioners 
 

1. It is important for attorneys to return phone calls and emails that they receive from the Clerk's Office 
staff as soon as possible.  If an attorney is unavailable to communicate with the Court in a reasonable 
amount of time, the attorney should delegate this task to a responsible and knowledgeable individual 
to act on his/her behalf.  

 
2. Attorneys should maintain a current mailing address and email address.  CM/ECF allows users to 

update this information online without notifying the Court. 
 

3. Practice makes perfect.  Before filing your first bankruptcy case, utilize the CM/ECF online tutorial in 
the test database.  
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4. When filing documents in CM/ECF, be sure to utilize the correct event code and upload the correct 

PDF.  If you have a question regarding the correct event code, please contact either the Help Desk at 
410‐962‐4078, or a Case Administrator for assistance before filing and uploading the document(s).  

 
5. To determine if there is a fee due, login to CM/ECF, click Utilities, click Internet Fees/Payments, click 

Internet Fees Due and review the list.  To pay an outstanding fee, click Bankruptcy, choose 
Miscellaneous, type the case number and click Next.  Choose Filing Fee‐Generic and click Next.  Select 
the party and click Next.  Review the screen and click Next.  Type the case administrator's name and 
click Next.  Select refer to existing event and click Next.  Select all categories and click Next.  Select the 
document for which the fee is due.  Enter 25 and click Next.  Verify the final docket text and click Next.  
You will then be prompted to pay by credit card.  If you are still experiencing problems, contact the 
help desk (see link: http://www.mdb.uscourts.gov/form/help). 

 
6. If filing a pleading in CM/ECF that needs immediate attention, please utilize the Emergency button. 

This will alert staff of the filing and eliminate the need for a follow up telephone call or email. 
 
Debtor Assistance Project (“DAP”) 
 
Many thanks to the MSBA members who are volunteers!  We appreciate your time and the expertise you 
bring to this important Court initiative.  You are making a difference in the lives of our unrepresented debtors.  
Here are some important DAP notes: 
 

1. We now have DAP locations in Baltimore, Greenbelt, Easton, and Cumberland. 
 

2. Civil Justice, Inc. is in the process of seeking enough funding to allow for this organization’s attorneys 
to staff the DAP in the Baltimore location on a weekly basis for a set period of time.  Stay tuned for 
more details. 

 
3. If you would like to find out more about the DAP and become a DAP Volunteer, please check out the 

following webpage and complete the volunteer registration form at 
http://www.mdb.uscourts.gov/content/debtor‐assistance‐project. 

 
4. If you are barred in Maryland and admitted to practice before the U.S. District Court for the District of 

Maryland but do not have the minimum three years of consumer bankruptcy experience, or if you are 
an experienced commercial/creditor’s counsel who would like to begin working with consumers, 
mentors and waivers are options that will allow you to become a DAP Volunteer. 

 
5. Please contact Ronda Butler Washington, Management Analyst and Coordinator of the DAP, at 410‐

962‐7533 or ronda_washington@mdb.uscourts.gov with any questions, comments, or suggestions.  
We would like to hear from you.  
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NEWS FROM THE OFFICE OF THE TRUSTEE 
Compiled from Trustee Website: www.justice.gov/ust/ 

 

IRS Data Updated 

The IRS’s National Standards for Allowable Living Expenses and Local Standards for Transportation and 
Housing and Utilities Expenses accessible through the “Means Testing Information” page have been updated. 
The U.S. Trustee Program will apply the updated data to all cases filed on or after May 1, 2012. 

 
Updated Census Bureau Data and Administrative Expense Multipliers 

The Census Bureau’s Median Family Income Data and Administrative Expense Multipliers accessible 
through the “Means Testing Information” page have been updated. The U.S. Trustee Program will apply the 
updated data to all cases filed on or after May 1, 2012. 

 
 

CHAPTER 13 INFORMATION 
Submitted By David Piekarz – Attorney to Chapter 13 Trustee 

 
COMMON MISTAKES IN A CHAPTER 13 PLAN 
 

Language 
 Failure to treat all secured and priority creditors listed on schedule D or E 
 Failure to pay county property taxes as secured rather than priority 
 Failure to treat any secured portion of IRS or MD tax claim 
 Listing secured claims to be paid in full and also to be paid arrears 
 Paying the value of collateral and arrears to a secured creditor 
 Failure of attorney fee balance in plan to match the balance on the 2016(b) 
  

Funding 
 Failure to check claims prior to confirmation hearing 
 Failure to calculate the trustee fee at proper percentage (Total Plan Payments divided by point 9) 
 Failure to properly estimate arrears (*the trustee would encourage counsel to contact the lenders to obtain 

an estimate prior to filing) 
 In a case with TBE equity, failure to provide for two classes of unsecured creditors when there are both 

joint and individual debts 
 When required, failure to state that a plan will pay all claims in full (100%) 
 Failure to provide a step increase when a car or TSP loan is paid off during the plan 
 Failure to account for accrued interest on secured claims in terms of plan language, funding and EMIs 
 Failure to properly calculate the EMIs 
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CHAPTER 12 INFORMATION 
Submitted By Richard Stolker 

 
Hall v. United States, ___ U.S. ___ (No. 10-875, decided 5/14/2012) 
 
Perhaps because Maryland is becoming more and more urban, not many of us have deep experience in Chapter 
12 family farmer cases.  On May 14, 2012 the Supreme Court decided Hall v. United States (no. 10-875), 
affirming the Ninth Circuit's disposition of a dispute between Chapter 12 debtors and the Internal Revenue 
Service.  Because of the close relationship between Chapters 12 and 13, the case is noteworthy nonetheless.   
 
The Halls petitioned for bankruptcy under Chapter 12, and soon after sold their farm.  Initially the Halls 
proposed a Plan under which they would pay off outstanding liabilities from the sale proceeds, but IRS objected 
on the ground that the debtors owed $29,000 in capital gains tax from the farm sale.  The debtors amended their 
plan treating the income tax as a general unsecured claim.  IRS again objected, contending that tax on income 
from a postpetition sale is the responsibility of the debtors, not the Chapter 12 estate.  The Bankruptcy Court 
sustained the objection, reasoning that since the Chapter 12 estate is not a separate taxable entity, it cannot 
"incur" taxes.  Therefore the tax burden is appropriately on the debtors individually. 
 
After the District Court reversed, the Court of Appeals reinstated the Bankruptcy Court's holding.  The Ninth 
Circuit noted that although it was "sympathetic" to the notion that postpetition tax liabilities should be 
dischargeable, "the operative language simply failed to make its way into the statute" (617 F.3d 1161, 1167).  
Since at least one Circuit (Tenth) had reached a contrary decision, the Supreme Court granted certiorari.   
 
In affirming the Ninth Circuit, the Supreme Court (per J. Sotomayor) noted that Chapter 13, upon which 
Chapter 12 was modeled, bolstered the reasoning that the Chapter 12 estate is not a taxable entity.  The Court 
noted that 1305(a)(1), giving holders of postpetition claims an option of collecting postpetition taxes within the 
bankruptcy estate, would be superfluous if postpetition tax liabilities were automatically estate obligations.  To 
hold otherwise in Chapter 12 would disrupt settled practices in Chapter 13 cases.   

 

THINGS TO ALWAYS TELL DEBTOR CLIENTS 
From Jeff Nesson’s  Listserve Post 

 
1. Once you file for bankruptcy, all your credit cards will be cancelled even if there is a zero balance. This 

could include any business credit cards or any other card with your name even if used by your son, 
daughter, boyfriend, spouse, etc. 

2. If you have any secured debt that is not reaffirmed, then that debt even if being paid on time (mortgages 
especially) will not be reported to credit bureaus. 

3. I did not promise you that you would get any specific type of loan in the future. 

4. If you did not give me all of your creditors and we need to add some later, it will cost you. We generally 
cannot add creditors after your discharge is granted. 

5. It was your responsibility to check that ALL Creditors were listed on your petition. That is why you 
signed the schedules. 

6. If you transferred any money/property before you filed and don't tell me about it, then you or the person 
who received the money/property could have a problem. I can't give you good advice if I have bad 
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information. 

7. If you don't tell me about any claims you have against someone else, that claim could be waived. In 
other words, the claim is DEAD. 

8. In a chapter 13, there is a continuing obligation to annually provide your tax returns and a new 
income/expense statement. Based upon that information, the Trustee may try to increase your payment. 
Will that happen? I don't know since I don't know that new information, you will provide me. THERE 
IS RISK INVOLVED WHICH CAN'T ALWAYS BE CONTROLLED. It does not happen often. 

9. I did tell you that mortgage companies and car lenders may stop sending you monthly statements or may 
not send new coupons to you. When this happens, you need to send the payment even if you don't get a 
bill or the property may be foreclosed or repossessed. You won't get a phone call first. 

10. It is not my responsibility to make sure your credit report is accurately updated after you file. I told you 
to get a new report about six months after discharge and compare it with the debts you listed on your 
petition. I will charge if you need my assistance years later because you did not do this and now you 
can't get a loan. 

(This list is not meant to be complete or exhaustive.   You should tailor or modify as you see fit.  Also, you 
use any form at your own risk) 

HILARIOUS DEPOSITION 
 

Funny!    http://www.youtube.com/watch?v=d05BVOdPjpo 
 

TALES FROM THE LIST***** 
Contributed By Stanton J. Levinson 

 
This issue’s installment of Tales from the List*****1 focuses on a couple of issues that generated significant 
comment on the Section’s List***** since the last issue was published.  The topic for this issue is, “I 
surrender.” 
 
 In a thread called “Means Test and Mortgage Payments,” on July 22, 2010, Samuel Paavola posed the 
following question: 
 
 Client has a first and a second mortgage/both very large.  If listed they will sidestep a means test 
problem. 
 
 However in the real world I do not think he will be able to pay the mortgages and he should 
probably walk away from the property in his chap 7. 
 
 Question:  is there a good faith issue here? Can he state he will retain the property for means test 
purposes knowing everything will probably collapse very soon and he will wind up not paying. 
 
 This very interesting question elicited several different approaches and opinions.  Some contributors 
linked the listing of a mortgage on the means test form to the Statement of Intention of the debtor; some 
considered the issue to be one of morality or good faith; some thought that listing the mortgage on the 
means test form might be considered a false statement, depending on what the debtor’s intention actually 

                                                            
1 We’re not allowed to use that other word. 
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was; some thought that listing the mortgage was fine as long as the debtor wanted to keep the property, even 
though that might not be possible; and some thought that the debtor’s intention was irrelevant to the issue of 
whether or not a mortgage should be shown as an expense item on the means test form.  Some said that the 
issue of how to fill out the B22A or B22C (means test) form should depend on whether the case was in 
Chapter 7 or Chapter 13.  The U.S. Trustees did not participate in the discussion, and although there was a 
comment by counsel to a Chapter 13 trustee bearing on the issue of honesty or good faith, it was not 
represented as stating an official position on the proper way to address the means test.   
 
 I cannot speak to the official position of the Chapter 13 trustees, but it does appear from the case law 
that the Office of the U.S. Trustee in various actions in the Fourth Circuit has taken the position that, where 
the debtor intends to surrender property, the mortgage payments should not be shown on Form B22.  It does 
not appear that this position has been accepted much, if at all, in the courts; cf. e.g.,.McDow v. Harvey (In re 
Garland Terry Harvey), 2010 U.S. Dist. LEXIS 12579 (W.D. Va. 2010), rejecting the position of the U.S. 
Trustee.  The majority of cases overall appear to have held that it is appropriate to list a mortgage on the 
means test regardless of the debtor’s intent to surrender, unless the liability to make mortgage payments has 
actually been extinguished by an event which occurred prior to the filing.  Form B22 has thus been 
interpreted in most cases to require information based the facts as they exist on the date of the filing and not 
to a factual situation that may exist in the future if the debtor should exercise his option to surrender 
collateral.  Under this analysis, the debtor’s intention to retain or not retain the property is irrelevant to the 
statement on the B22.   The majority cases simply apply a strict construction to §707(b)(2)(A)(iii), holding 
that the B22 form should reflect whatever set of facts prevails at the time; if liability for the future payments 
exists at that time, the payments are listed.  An excellent explanation of the majority position is stated in 
Randle v. Neary (In re Randle), 2007 U.S.Dist. LEXIS 54985 (N.D. Ill. 2007). There is no authority that is 
binding in this Circuit, and in fact only one circuit court of appeals appears to have ruled squarely on the 
issue, cf. In re Radler, 576 F.3d 37 (1st Cir. 2009)(mortgage payments must be listed on B22 even if intent is 
to surrender).   
 
 There does seem to be some confusion among the responses on the List***** as to whether or not this 
treatment of the means test form applies with equal force in Chapter 13 and in Chapter 7.  I believe that it 
does.  However, in the Chapter 13 situation, it also seems clear that the surrender must be taken into account 
in the ultimate determination of projected disposable income for purposes of a plan, even though it may not 
be reflected in the information shown on form B22C.   
 
 Judge Mannes considered the Chapter 7 situation in the case of McDow v. Daniels-Brown (In re 
Daniels-Brown), 2008 Bankr. LEXIS 4172, 2008 WL 4379152 (Case No. 08-11121-PM, Bankr. D. Md. 
2008).  Here, also, the U.S. Trustee was the protagonist, insisting that a Chapter 7 debtor should not list 
mortgage payments on the B22A form for purposes of the means test calculation where there was intent to 
surrender the property.  Judge Mannes adopted the majority position described above and held summarily 
that it was appropriate to include the mortgage payments on Form B22A.  (The Court later dismissed the 
case as abusive, but on grounds unrelated to the surrender.)  Judge Schneider addressed the Chapter 13 
situation in the case of In re White, 409 B.R. 330 (Bankr. D. Md. 2009).  While he does not say so 
explicitly, it appears that Judge Schneider held that the mortgage payments should be shown on form B22C 
but should be deducted as an expense in the calculation of projected disposable income for purposes of 
Schedule J and the plan where the debtor intended to surrender the property.  Judge Schneider considered 
the question before him to be “whether or not the deduction [for mortgage expenses] is allowable in a 
Chapter 13 plan” rather than the more restrictive question of what should be shown on the B22C form; cf. 
White, 409 B.R. at 335.  Under the analysis in White, the B22C creates a “presumptive” projected disposable 
income which is subject to alteration, provided that the proof is strong enough; and the Court then goes on 
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to hold that the debtor’s decision to surrender property “merits a deviation from Form B22C”; White, supra, 
409 B.R. at 336.  This formulation suggests that the B22C should include the mortgage payments but that 
the amount of expense shown elsewhere (on Schedule J) and used for the purpose of calculating  the plan 
payment should take the surrender into account, creating the “deviation” from “presumptive” projected 
disposable income.  In so ruling, the Court effectively rejected those cases which had adopted a purely 
mechanistic approach by holding that the outcome of the B22C form could not be adjusted; cf. White, 409 
B.R. at 336 n.32.   
 
 For now, at least, it appears to me that the proper approach in this district is to show the mortgage 
payments on the B22A or B22C form and then, in Chapter 13 cases, to account for the intended surrender 
on Schedule J and in the computation of “projected disposable income” for purposes of constructing the 
Chapter 13 plan.  The intended surrender should also, of course, be shown on the Statement of Intention.  
Others may still disagree (Chapter 13 trustees?), but I believe this is what is suggested by the current case 
law. 
 
*****  And now for something completely different, still on the subject of surrender…. 
 
 There have been numerous postings from time to time with regard to the surrender of property, 
particularly real property, in a Chapter 13 case.  Some have expressed the opinion that it is not possible to 
force a secured creditor to take the property; some have suggested language that might accomplish the 
transfer if the creditor and the judge are both asleep; some have simply asked how it can be done. 
 
 The issue of how to do a surrender and what you can actually accomplish is a tricky one.  It appears 
from the case law that the viability of “surrender” in the face of opposition of the secured creditor depends 
to a large extent on how the term “surrender” is defined.  An apparent minority of cases have held that 
“surrender” means an actual transfer of the property or its equivalent (such as a forced foreclosure).  These 
cases have said that such a result can only be accomplished consensually and have thus held that the 
surrender of property cannot be compelled in a Chapter 13 context; see, In re Service, 155 B.R. 512 (Bankr. 
E.D. Mo. 1993); also In re Koeller, 170 B.R. 1019 (Bankr. W.D. Mo. 1994), holding that the term 
“surrender” contemplates a mutually agreeable act and not an act that can be compelled.  Indeed, in Service, 
the secured creditor had obtained relief from the stay with the assent of the debtor and had not objected to 
the confirmed plan, which called for surrender of the property.  Nevertheless, the court held that the secured 
creditor could not be forced to accept the property or foreclose.  So what, then, is the point of 
§1325(a)(5)(C)?   
 
 A very recent case decided this July by the U.S. Bankruptcy Court for the District of Massachusetts has 
provided a fresh look at the issue by taking a more expansive view of the meaning of “surrender”; cf. In re 
Cormier, 434 B.R. 222 (Bankr. D. Mass. 2010).  In Cormier, the Chapter 13 debtors owned a rental house 
which they valued at $75,000 and which was subject to a mortgage debt of approximately $95,000.  They 
filed a Chapter 13 plan which called for surrender of the property in full satisfaction of the debt.  At the 
same time, the plan provided for a dividend of 8.785 percent.  Neither the Chapter 13 trustee nor the secured 
creditor objected to the plan.  Before it came up for confirmation, however, the secured creditor moved for 
relief from the stay, seeking authorization to exercise its various state law remedies, which included an 
election of taking possession, taking a deed-in-lieu, foreclosure, and eviction of the persons in possession.  
Before the MRS came before the Court, the debtors filed a “Motion to Require [the secured creditor] to 

                                                            
2 The Supreme Court has since held that the outcome of the means test calculation of projected disposable income may be 
adjusted in “unusual” or “exceptional” cases; Hamilton v. Lanning, ___ U.S. _____, 130 S.Ct. 2464, 177 L.Ed2d 23 (2010).  
Query whether surrender of property is “unusual” or “exceptional.”  We’ll just have to wait and see how this one turns out. 
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Acknowledge the Debtor’s Surrender of the Property” and to allow the debtor an administrative claim for 
the costs of preserving and maintaining it.  The debtors argued that they could no longer afford to maintain 
the property and that acknowledgment of the surrender by the creditor would allow them to get out from 
under the obligation to pay the costs of maintenance.  And, among other things, the debtors argued that, to 
the extent that Massachusetts law might accord to a secured creditor the right to refuse to accept a unilateral 
transfer of property, that right was trumped by §1325(a)(5)(C). 
 
 The court interpreted the debtors’ request for an “acknowledgment” of surrender as a request that the 
secured creditor be compelled either to take a deed-in-lieu, or to take immediate possession of the property, 
or to foreclose.  However, the court took the term “surrender” to mean a ceding of the right to possess 
collateral which would not necessarily involve actual delivery of the collateral to the secured creditor or 
compel any action by the secured creditor, such as a compulsory foreclosure.  Under such a definition, the 
idea of surrender could be harmonized with the idea that a secured creditor was not subject to compulsory 
acceptance of a deed or an enforced foreclosure, thus giving effect to §1325(a)(5)(C) without invading the 
prerogatives of secured creditors to elect their remedies.  Several cases were cited in which courts had held 
that a plan which provided for a surrender of collateral could be confirmed over the creditor’s objection, 
e.g., In re White, 282 B.R. 418 (Bankr. N.D. Ohio 2002).  From that point on, however, it was entirely up to 
the secured creditor how it would exercise its rights; “what the creditor then does, or doesn’t do, is left to the 
creditor’s discretion under nonbankruptcy law.”  Cormier, supra, 434 B.R. at 231.  This certainly suggests 
that, in the view of this court, §1325(a)(5)(C) does not authorize the federal court to order that the secured 
creditor accept a deed; however, in the end, the Massachusetts bankruptcy court did not explicitly rule on 
the point.  Similarly, in In re Harris, 244 B.R. 556 (Bankr. D. Conn. 2000), the court confirmed a Chapter 
13 plan which called for surrender of property over the objection of the secured creditor, which contended (a 
la In re Service) that surrender (as the creditor understood that term) had to be consensual.  The court 
rejected that position, holding that “surrender” did not necessarily compel acceptance of the property and 
thus there was nothing in §1325(a)(5)(C) that conditioned surrender as a plan option upon the assent of the 
secured creditor.  Closer to home, a recent Virginia bankruptcy court decision has echoed the authorities 
cited in Cormier, holding that the secured creditor (a homeowners’ association) was free to enforce its lien 
under state law even though the property had been “surrendered” in the confirmed plan; cf. In re Heflin, 
2010 Bankr. LEXIS 1253 (Bankr. E.D. Va. 2010).  
 
 There is some authority which may be to the contrary; it is unclear.  One tactic that has been used in 
Chapters 11 and 12 is the so-called “eat dirt” plan, in which the plan provides for the payment of a claim by 
the enforced transfer of property.  See, e.g., In re May, 174 B.R. 832 (Bankr. S.D. Ga. 1994).   One court, at 
least, has held  in a Chapter 13 case that an oversecured claim could be satisfied by a distribution of a 
portion of the collateral to the secured creditor; cf. In In re Donahue, 231 B.R. 865 (Bankr. D. Vt. 1998).   
The court relied on an earlier decision in a Chapter 12 case, In re Kerwin-White, 129 B.R. 375 (Bankr. D. 
Vt. 1991), in which the court had applied the “eat dirt” to Chapter 12, noting also that it saw no reason why 
this same method could not be used successfully in Chapter 13.   
  
 
********** 
 
And now for an update on the issue of “I surrender”…. 
 
A recent decision by the USBC for the Middle District of Tennessee found a way around the problem of 
gridlock which will not work under all circumstances but suggests that there is some room for creativity in 
terms of a remedy pursuant to the general equitable power in §105.  The following is excerpted from a paper 
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I prepared for the 2012 presentation of the Consumer Bankruptcy Section at the MSBA Annual meeting: 
 
(Excerpted from Community Association Claims:  Basic Bankruptcy Considerations, Treatment of Claims, 
and the Problem of Gridlock, by Stanton J. Levinson, ©April 2012) 
 
Under extreme circumstances, however, one court did find a way.   
In Pigg v. BAC Home Loans Servicing LLP (In re Pigg), 453 B.R. 728 (Bankr. M.D. Tenn. 2011), the 
Chapter 7 debtor owned a condominium unit which had been severely damaged in a catastrophic flood that 
had devastated the city of Nashville.  The debtor had abandoned the unit, and the bank had taken possession 
to prevent further damage.  The property was uninhabitable, the debtor had no flood insurance or sufficient 
money with which to make repairs, and the condominium fees continued to accrue.   The debtor had 
indicated her intent to surrender the unit, but the bank did not foreclose.  Under pressure from the bank and 
from the condominium association, both of which insisted that she remained responsible for the fees, the 
debtor filed an adversary proceeding against the bank asking that the court compel the bank to accept a deed 
in lieu of foreclosure.  The bank argued that it had no obligation to take a deed in lieu and that the law which 
imposed liability for the fees upon the debtor, while harsh, was nevertheless the law.  The court expressed 
great sympathy for the debtor and noted the extreme inequity of the situation: 
 

“The Bank is the unintended beneficiary of the perfect storm of natural disaster and this 
legislative inequity.  While the HOA fees continue to accrue against the debtor, the Bank 
is de-incentivized to take any action.  The economics of the situation allow the Bank to 
sit idle and not foreclose as long as the debtor, not the Bank, is liable for the HOA 
fees.  As both BMC and the Bank admitted, the Bank receives the benefit of the HOA 
services such as landscaping improvements, common area maintenance, signage and 
security. Meanwhile the debtor who does not even live in the flooded condominium and 
has tried valiantly to handle her financial crisis caused by the flood receives minimal if 
any benefit for fees she must pay. 

 
Pigg, supra, 457 B.R. at 733 n.5.  The court also noted with undisguised disgust that §523(a)(16), which it 
observed was “no doubt the result of special interest lobbying,” did not exonerate the victims of natural 
disasters such as the Nashville floods and the horrendous tornado which had destroyed Joplin, Mo. and 
concluded that “the perfect storm of the Great Recession and these unspeakable natural disasters” left 
debtors such as Ms. Pigg “to suffer unbearable losses…and be denied the fresh start promised by 
bankruptcy.”  Id. at 733.  Observing that the court’s equitable powers under 11 U.S.C. §105 are constrained 
by the Code, so that the court could not grant a discharge of the fees in contravention of §523(a)(16), the 
court in Pigg nevertheless fashioned an extraordinary equitable remedy, ordering that the debtor’s discharge 
and the order modifying the stay be set aside temporarily; that the trustee sell the property and apply the 
proceeds according to the proper priorities; and then reinstating the discharge.  Because the condominium 
association lien had first priority under local law, this meant that a sale would wipe out the debtor’s 
obligation for association fees and would have no obligation going forward.  The court further found that the 
Bank and the HOA had effectively consented to a Section 363 sale free and clear of liens by virtue of their 
inaction.   
 
 Despite the Pigg case, decisions continue to be rendered to the effect that a forced transfer of real 
property cannot be accomplished merely by providing for a surrender in a Chapter 13 plan.  This point was 
recently made in Arsenault v. J.P. Morgan Chase Bank, N.A. (In re Arsenault), 456 B.R. 627 (Bankr. S.D. 
Ga. 2011), in which the court squarely held that the confirmation of a Chapter 13 plan which provided for 
surrender of property in full satisfaction of a claim did not create a binding contract which compelled the 
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creditor to accept the property.  The court distinguished Pigg on the ground that the Chase had not taken 
possession of the property.  In doing so the court made the point that, under applicable state law, the 
mortgage to Chase did not create a conveyance but only a lien.  Thus it left open the issue of whether or not 
the result might be otherwise where the effect of a mortgage or deed of trust is to create a conveyance of 
property to the mortgagee. 
 
 Despite the glimmer of hope offered by such cases as Pigg and Colon, the debtors in most cases will be 
stuck with nondischargeable liability where title has not been conveyed.  Inasmuch as the court in Pigg 
thought it appropriate to invoke Aristotle, therefore, it seems appropriate to end this discussion on a 
philosophical note.   
 
 The following sage advice comes from the United States Bankruptcy Court for the Northern District of 
Ohio in a case decided just a few weeks ago: 
 

As other courts have noted, in enacting [current §523(a)(16)] and constricting the scope 
of the discharge of condominium owners, Congress did not foresee the coming economic 
storm and the real estate foreclosure crisis, or the toll this new provision would take on 
the fresh start of many individuals like debtor. (citations omitted).  But the court notes 
that homeowners are often similarly impacted with an inability to shed obligations for the 
ongoing maintenance and upkeep of free standing homes that they can no longer afford 
but cannot get out from under due to delays in the foreclosure process or the refusal of 
secured creditors to take title.  The legal non-dischargeability anchor for title holders of 
free standing residences is often criminal nuisance statutes in effect in many 
municipalities and local jurisdictions, including Toledo, Ohio. Moreover, actions of a 
governmental unit to enforce its police and regulatory power and the commencement or 
continuation of a criminal action or  proceeding against a debtor involving real property 
nuisances are excepted from the automatic stay in the first instance.  11 U.S.C. 
§362(b)(1),(4).  The modern financial lesson that these laws teach is rent, don’t buy 
real property as a place to live. 

 
In re Langenderfer, 2012 Bankr. LEXIS 1809 (Bankr. N.D. Ohio, April 23, 2012)(emphasis added). 
 

OPINION 
© Glenn H. Meyer 

 

America Faces Third World Status In Order To Enable Globalization 
 

We are all being told that globalization is a good thing and that we must adapt, that the lost jobs 
overseas are gone forever, and that they will never come back.3   Where is the evidence and justification for 
this?  Where is the discussion?  When was it voted on?  It appears that there is a black out on any discussion 
of out-sourcing and off-shoring of U.S. jobs and no media coverage of it.  The reason given that out-sourcing 
and off-shoring is required is so that businesses in the United States can remain internationally competitive in 
an international economy.  But, is it really an international economy and are the consequences of out-sourcing 
and off-shoring too great to continue?  If it is an international economy, wouldn’t we be able to purchase 
our goods directly from foreign countries without tariffs and why would free trade agreements be such a 

                                                            
3 For examp les see:  “H igh unemp loyment will last for years, and som e folks will never work again.”;  The K ipling er Letter, O ct. 14 –   

“Restoring The Am erican D ream , Fareed Zakaria, Time N ovember 1, 2010 
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necessity if there truly was free trade?   It appears that the only thing that is international is the ability to go 
outside the United States marketplace for labor without tariffs or any form of protection or entitlement that a 
business might enjoy.  This begs the questions, “Without job creation in the U.S. and the resulting prosperity, 
why do such business entitlements exist?”  The target bottom floor for wages here in the United States has 
now become the lowest wage in the poorest third world country.  Companies are already looking at Africa 
because communist Chinese wages are getting too high.4  So forget the argument that the jobs will come back 
when wages in China and India start to rise. Also, the concept of minimum wage laws in this country has 
been avoided and nullified, just out-sourcing and off-shoring the job. 

 
Why is a financial collapse happening at this point in time?  What fundamental change has 

occurred other than out-sourcing and off-shoring?  The changes from technology and the out-sourcing and 
off-shoring of U.S. industry has been going on for some time.  What is new, is that the out-sourcing and 
off-shoring of individual U.S. jobs has become technologically possible; in addition the out-sourcing and 
off-shoring of U.S. industries has been going on for some time creating a cumulative effect. 

 
These events do not create a “global economy” without ignoring sovereign boundaries and 

interests and accepting foreign control of labor by foreign laws, including communist laws, for the 
production of U.S. goods.  The global economy always existed as did foreign competition.  If anything, U.S. 
international businesses and the federal government  have voluntarily given these competitors what they need 
to compete on an uneven playing field while 
still providing them easy access to the U.S. marketplace where they can obtain the highest prices in the world.5 

 
The given reasons for the financial crisis have been risky investments, yet crisis always appears in 

riskier ventures first, in this case derivatives, variable rate mortgages with less chance of repayment, and a 
more reliable but still risky venture, reliance on the upward trend of real estate. In fact, the derivatives 
failure occurred in real estate derivatives rather than other investment derivatives. The failure and collapse 
started in the real estate market, which is understandable when citizens lose their jobs and can no longer 
afford real estate.  But what is substantively different about risky investments now as opposed to the recent 
past?  Lastly, why did it occur after so many years of tax breaks and trickle down benefits and beneficial 
banking legislation under the Bush administration, and for that matter, the Obama administration? Also, why 
has unemployment not recovered?  One has to come back to the all important question...“What is historically 
different?”  Out-sourcing and off-shoring is that historical difference that has never occurred in our history in 
this magnitude, it creates a paradigm that cannot be explained in historical terms or resolved by historically 
acceptable methods. 

 
So why is everyone ignoring the elephant in the room?  The news media is not debating the issue.  

One reason may be that discussion of out-sourcing and off-shoring could force the recession into a deeper 
depression and become a self-fulfilling prophecy so that bad news must be avoided at all cost.  But isn’t 

                                                            
4 “In ease of doing business, m uch of Africa fares well vs. emerging market leaders C hina, B razil, India and R ussia. M auritius, South 

Africa, B otswana, N amibia, Rwanda and G hana are standouts.”  T he K iplinger Letter, V ol. 87, N o 28, July 9, 20 10; In the K 
iplinger letter, V ol. 89 , N o. 19 , W ashington, M ay 11, 20 12, not two years later, an entire first page was devoted to the out-
sourcing and off-shoring of jobs to Africa stating that “U .S. co mpanies are eager to jo in F ord , W al-M art, Y um B rands and others 
that have a footho ld in so me African countries and are looking to exp and .”  E ven C hina has a presence there.  T he same article 
makes reference that “A frica’s inferio r infrastructure presents a big challenge  to outside firms...” providing evidence that the 
countries that are receiving outsourced U .S. job s are being pro vided infrastructure support from the outsourcing companies and 
therefore they are not co mpeting with the U .S., they are b eing given the ab ility to co mpete b y the outsourcing co mpanies. 

 

5 For a cost of living comp arison see N ational G eogra phic, Sept. 2010 
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ignoring reality what got us into a financial collapse in the first place?  Ignoring the issue is ignoring the 
American people and more importantly American businesses that would prefer not to out-source and off-shore 
believing it to be “UN- AMERICAN” by definition.  A group of economists have banded together and created 
a statement in support of the Occupy Wall Street movement and opposing “ideological cleansing in the 
economics profession” and “political cleansing in the vital debate over the causes and consequences of our 
current economic crisis.”6  In the article, America From The Road, by Joe Klein, Time, p.36, October 18, 
2010, a Wall Street Journal poll was quoted to have found that 86% of those Americans polled believe that 
outsourcing of jobs contributed to the recession. 
 

Employers have been in a head long rush to eliminate expensive salaries and hourly incomes for 
labor in the United States for years. They have computerized, robotized, and used the internet to eliminate 
retail outlets and retail positions, phone operators, and order takers.  In communist countries, employers do not 
have to be concerned about human rights and labor rights. Employers have shifted production overseas for tax 
benefits and the cheaper labor found there, and lately, they have even been replacing individual employees in 
the United States with labor from foreign countries.  This is being done by either technological advances that 
allow employment in foreign countries or by foreign labor coming into the United States, whether illegally or 
under a bloated H-1B and H-2B Visa policy7.  This replacement and destruction of jobs in the United States 
has been called “off-shoring” but does not qualify as “out-sourcing.” Be assured that when a company 
discusses its options, they do not use the term “off-shoring” with all its negative connotations. 

 
Out-sourcing and off-shoring of individual jobs and the accumulation of the loss of U.S. industry to 

other countries is the underlying cause of the economic downturn and unless it is addressed the downturn 
will continue and widen with many traditional job creation ideas no longer valid in this technological era of 
paradigm. 

 
It is tempting to accept that the collapse is not man made, just as it is tempting to deny global 

warming, but for the evidence all around, including persistent unemployment, lack of recovery in the real 
estate market despite the TARP bail outs, social service and poverty level increases8, increased food stamp 
usage9, surviving job salary decreases10, record profits by corporations without corresponding job creation11, 
polarization and increased holdings of wealthier Americans, proven stagnation of spending by wealthier 
Americans, supportive job loss data, greater number of Americans under single roofs12, and the fact that 
every industrialized nation with traditionally high income per capita is financially collapsing and riddled with 
debt.  It is no coincidence that all to the nations that out-sourcing and off-shoring jobs are in financial 

                                                            
6 See E con 4 Statement on O W S found at  http ://eco n4.org/statement-o n-ow s. 

7 See The K ipling er Letter V ol.87, N o.13, M arch 26, 2010 
8 The K ipling er Letter, V ol.87, N o.30 July 23, 2010; N early one in six in po verty in the U .S.; children hit hard, Cen sus says, The W ash 

ington P ost with B loomberg B usiness, 
9 F ood Stam p U se S oars Acro ss U .S., and Stigm a F ades.  N YTim es 11-29-09 
10 B ureau of Labor Statistics chart, Current Em ployment Statistics H ighlights, O ctober 2011 showing from 2007-2011; Social 

Security D ata, see  http://www.ssa.gov/cgi-bin/netcomp.cgi?year=2010 Reuters article review, see http://blogs.reuters.com/david-

cay-johnston/2011/10/19/first-look-at-us-pay-data-its-awful/; You r Incredible Shrinking P aycheck, p.24 Time V ol.177, N o.8 Feb. 

28, 2011; The R ipp le Effect - Time p. 32 9-21-09; W orking F or Les F actory Jobs G ain, but W ag es R etreat, The N ew Yo rk Tim es, 

Business D ay, published 12-29-11; Found at: http://www.nytimes.com/2011/12/30/business/us-manufacturing-gains-jobs-as-wages-

retreat.html  
11 P rofits up 63% ; Federal Figures athttp://www.bea.go v/newsreleases/national/gd p/2011/gd p4q10_3rd .htm ; Profits Are Boom ing.  

Why Aren't Jobs, N YTim es article 1-9-2011C EO P ay Is Up, The Baltim ore Sun, 7-10-11 
12 The Return of the M ulti-Generational Fam ily H ousehold, P ew Research C enter Article found at 

http://www.pewsocialtrends.org/2010/03/18/the-return-of-the-multi-generational-family-household/ 
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decline.13  These indicators are not limited to the time immediately after the official recession. 
 

With the destruction of labor and earning in the United States there is a consequential loss in buying 
power.  With the collapse of the middle class there will be a consequential destruction of the U.S. market 
place.  Will there be a consequential drop in the cost of goods, so that the American people will be able to 
afford those products on third world incomes?  The trend has been the opposite and the country has not yet 
seen deflation. In fact, the Fed is working to avoid deflation.  This will make the disconnect between what 
people are able to afford even more disparate and is not sustainable.  The argument against addressing out-
sourcing and off-shoring runs...”Do you want to pay more, because you will have to, then.”  Marginally yes, 
but international companies only decrease the price of products enough to out compete U.S. based companies.  
The profit motive does not allow for more than that and it is the reason that international corporations are 
awash with money.14  The argument that prices are decreasing as a benefit of out-sourcing and off-shoring is 
just not the case, in fact prices are inflating and not just because of gas prices or world competition for 
products.15  Again, the United States has the highest prices and cost of living in the world.16 

 
The destruction of jobs has a cumulative effect.17 As there are fewer and fewer jobs the competition 

for those jobs, that still exist, becomes greater and consequently employers can hire more applicants and pay 
less in salaries, hourly wages, and benefits.  The remaining jobs are subject to erosion and existing businesses 
are subject to new competition.   The concept of a “safe job” will be an illusion. 

 
With the shrinking of the middle class, the United States and individual states are losing the federal 

tax base.  This is another contributing factor to the financial decline.  With the loss of tax revenues because of 
out-sourcing and off-shoring, governments, state and federal, are unable to cope and react.  You would think 
that governments, both state and federal, would consider this a national security issue.  With such revenue 
losses the governments are going to need to look for new tax bases and so far Republicans, steadfastly refuse 
to do so.  Out-sourcing and off-shoring has real national security consequences with communist China now 
able to afford a modern army. Will the United States be in a position in the future to address issues in Taiwan? 

 
The proposed solutions suggested for addressing the downturn will not work. Kate Vitasek, the 

author of Vested Outsourcing has stated that any job can be outsourced, basically without limit.18  It is not as 
though Americans can simply buy American products anymore to stop what is occurring.  Many products 
are marked “made in China” and then repackaged in the United State either eliminating the notice or hiding 
it, whether legally or illegally.  If no enforcement occurs legality is not an issue.  The argument that 
education will put us back in the driver’s seat loses its luster when the realization hits home that engineers 
and computer programers are already being out-sourced to other countries. Clearly education is not going to 
resolve the problem.  It will only provide businesses with the only type of employee they want anymore.  

                                                            
13 For evidence of out-sourcing and off-shoring in the E urop ean countries see: 

http://www.ilo.org/public/english/bureau/inst/download/annecy06.pdf France; 
http://www.businessweek.com/magazine/content/04_49/b3911026_mz007.htm England; http://w w w .eurofound .europ a.eu/em 
cc/erm/index.htm All of Europe; T he K iplinger Letter, V ol.89 , N o. 19, M ay 11, 201 2, stating that “Spain slipp ed into recession last 
quarter as domestic o utput fell 0.3% .  G reece, Italy, B elgium, Ireland, the N etherlands, P ortugal and Slovenia are also in recession, 
while the U nited K ingdom, D enmark and the Czech Republic see contraction too. 

14 P rofits up 63% ; Federal Figures at http://www.bea.go v/newsreleases/national/gd p/2011/gd p4q10_3rd .htm Profits Are Boom ing.  
Why Aren't Jobs, N YTim es article 1-9-2011 C EO P ay Is Up, The Baltim ore Sun, 7-10-11 

15 R ising F oo d P rices, p.19 Tim e V ol.177, N o.8 Feb. 28, 2011 
16 For a cost of living comp arison see N ational G eogra phic, Sept. 2010 
17 See, The R ipp le Effect, T ime, p.32, February 1 3, 2010. 
18 See the interview found at  http ://www.futurist.com /2 0 1 0 /0 3 /0 3 /the-future-o f-o utsourcing/ 
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Also people are not as able to relocate today because of the real estate market.  If you cannot sell your house, 
it is difficult to educate and relocate, even if you could afford the education, forcing more bankruptcies and 
more strain on the economy.  What about innovation? That is the creation of businesses that goes beyond 
invention.  If the business created can out-source the jobs, how is this goal going to resolve the financial 
collapse dillema.19  Lastly if you are waiting for the Chinese income to grow and the jobs to come back, as 
stated before, forget about it. 20 

 
The Republicans propose tax breaks to encourage job creation (the “trickle down theory”) and tax 

incentives to attract businesses into a state.  It does not help this country to create jobs if they are being out-
sourced and off-shored to another country and it does not help any individual state to attract businesses when 
they are free to send the jobs they bring with them 
over- seas.  That is the incentive.  Three quarters of all U.S. business firms have no payroll 21 and many 
wealthy Americans may not own a business where U.S. citizens are employed.  Clearly, tax breaks for 
businesses and wealthier citizens no longer work, if the concept ever worked in the past.  The Bush years of 
trickle down and resulting financial collapse cannot be ignored.  The continued use of tax breaks by the 
Obama administration and the poor unemployment figures confirm the failure of the trickle down philosophy.  
The trickle down theory now only applies to liquids.  It is more likely that a trickle down policy would 
actually heat up the loss of jobs as opposed to generating them in a so-called international economy.22  With 
businesses gaining additional windfall income they may make the decision to finance a withdrawal from the 
U.S. altogether with the tax breaks received as there is no effort to change the incentive and the incentive is to 
create jobs in other countries.  In the article, Middle Class Slams Breaks On Spending by Sara Murray, New 
York Times, October 6, 2010, Labor Department data showed that the richest fifth of consumers contracted 
their spending along with the rest of the country by 2.6% during 2007 to 2009 showing that during those years, 
a trickle down economy was non-existent. Apparently the lesson of the Bush Administration financial failure 
was not learned and the current stance of the Republican party and President Obama will set us all up to learn 
the lesson again.  In addition the Republicans have begun a process of attacking Union bargaining rights which 
will further reduce income to American families, a rather bizarre jobs program. 

 
The Democrats have proposed government programs to create jobs, but if those jobs are being out-

sourced and off-shored or filled under Visas then that policy would not be any more effective than the 
Republican policy.   Neither party is addressing out-sourcing and off-shoring in any meaningful way. 

 
The prevailing method of dealing with out-sourcing and off-shoring is to do nothing because the 

numbers appear small, but how many jobs are really being removed from the nation’s marketplace?  
Corporations pushing for job-creation tax breaks shield U.S.-vs.-abroad hiring data and the information 
being provided by companies is proprietary.  The Bureau of Labor Statistics for 2004 states that ‘The 
extended mass layoff statistics and movement of work measures, therefore, do not reflect layoffs of less than 
50 at these companies nor do they capture layoffs occurring at establishments with less than 50 
workers.”“Similarly, these data do not cover situations in which firms initiate or transfer work to new 

                                                            
19 For such suggested solutions see Restoring The Am erican D ream , Fareed Zakaria, Time N ovember 1, 2010,  p.30 
20 The K ipling er Letter, V ol.87, N o. 28 
21 U .S. Census B ureau found at http://www.census.gov/econ/smallbus.html. 
22 “U .S. multinationals are plowing more profits back into foreign markets, taking advantage of strongereconomic growth o verseas and 

saving on U .S. taxes.  G E , for example reinvested $94 billion abro ad in 2010, double its 2006 figure.  Chip maker Intel poured 
nearly $12 billion into foreign investments last year...up from just under $5 billion in 2006 .  All told abo ut 25% of S& P 550 0 firm 
profits won’t be repatriated this year.  H ealth care and tech firms tend to reinvest much mo re. T o tal fo reign direct investm ent will hit 
the p rerecessio n level later this year. A nd for China...another record.  I’ll nab $1 06 billion in foreign investment.” The K ipling er 
Letter, V ol.88, N o. 33 W ashington, August 19, 2011 
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locations when there are no layoffs involved.”23 Clearly then, it would also not include the loss of potential 
labor and jobs in this country, where companies are already overseas and hiring in a transplanted industry 
because of record sales in the United States.  The Washington Post with Bloomberg Business, Aug. 21, states 
that 2.9 million jobs were lost from 2000-2009 which equates to 322,222 per year.  However the same article 
admits that “So secretive are these companies that they hand the figure over to government statisticians on the 
condition that officials will release only an aggregate number[.] and some large companies do not report, 
including Apple and Pfizer. The numbers are clearly skewed and are probably three to four times what is 
being reported placing the actual numbers into the millions.  The government does not track the number of 
jobs downgraded to lesser salaries from increased job competition.24 

 
That great bugaboo “protectionism” can now no longer hurt this country any more than an 

international economy already is25.  With the loss of the middle class and the middle class tax base, the 
downward spiral of the depression we ARE in, the increased costs for all governments for chronic 
unemployment social safety nets and crime, continuing financial benefits to countries that have been 
traditionally at odds with U.S. interests, no end in sight and a disconnect that is not sustainable, the new form 
of international capitalism is beginning to make communism look attractive and appears to be more harmful 
than socialism ever was or ever could be.  The current Republican attacks on the so-called “entitlements” and 
the safety net for the majority of Americans is not in the state’s best interest, especially when the dangers of 
families not meeting their needs is more likely now than ever. When people cannot meet the needs of their 
families, they are not likely to accept the current government as a viable reality. Those hurt most by out- 
sourcing and off-shoring are the American middle class voters, the majority of Americans that are expected to 
fall on their swords.  It is probably the single most unique time in history where protectionism, particularly of 
labor, would be a preferable policy for the government, if for no other reason than to protect its tax base and 
its future as a capitalist democracy. 

 
Why can’t we protect our labor?  It is not as though we don’t protect our businesses from foreign 

competition.  Businesses get bail outs, tax breaks, tariffs as benefits of lobbying, yet the jobs are not being 
produced as promised.  Such business entitlements and socialism for business harms the Treasury with very 
little to no benefit.  We have been supporting un-American international businesses to our national detriment 
and the detriment of U.S. businesses. Businesses are not held to moral or ethical standards and are judged 
purely on profitability.  It is 

 

time for this government to continue to create the framework and the laws through which free economies can 
travel without fear of unethical and immoral behavior and it is not wrong to expect government to engage in 
oversight to protect ALL the peoples’ interests. 

 
Tax benefits and penalties can be used to address out-sourcing and off-shoring directly and will 

                                                            
23 B ureau of Labor Statistics, E xtended M ass Layoffs Associated W ith D om estic And overseas R elocations, First Q uarter 200 4, 

Second paragraph.  T he current figure parameters have not appear to have changed since 200 4 and the site located at http://14 6.14 
2.4.22 /mls/ states in its first paragraph  “T he M ass La yo ff Statistics (M LS) program co llects reports on m ass layoff actions that 
result in workers being sep arated from their jobs. M onthly mass layoff numbers are from estab lishments which have at least 50 initial 
claims for unemp loyment insurance (U I) filed against them during a 5-week period. Extended mass layoff numbers (issued quarterly) 
are from a subset of such establishments— where private sector non-farm employers indicate that 50 or more workers were separated 
from their jo bs for at least 31 days.” 

24 F actory Jobs gain, but wages R etreat by Louis U chitelle, T he N ew Y ork T imes, 12-29 -20 11 , found at  
http://www.nytimes.com/2011/12/30/business/us-manufacturing-gains-jobs-as-wages-retreat.html  

25 R ich D on 't R un To Lo w er Tax States W hen Th eir Taxes A re Ra ised, Care2 article on N .J. study that showed the wealthy do not leave 
for that reason alone. 
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become vital to replace the dwindling tax base. The current tax system is not addressing the problem.26  One 
method would be to tax corporate income outside the U.S. or to require repatriation within a time certain.  If 
repatriation does not occur the “foreign” business will be treated as it really is and face any consequences. 
Mr. Obama’s suggestion of rewarding U.S. companies with a lower corporate rate is a good one, if he would, 
in fact, actually act upon it, however without a corresponding increase in taxes for international businesses, 
there is not a carrot and stick.  The Republicans and some blue dog Democrats will fight such changes and 
already have.  Democratic Senator Byron L. Dorgan attempted to bring such amendments to the floor four 
times and failed.27 

 
There are other methods of addressing out-sourcing and off-shoring, if only we could address them.  

With the overwhelming evidence of what it is doing to this country and the American marketplace, it is not a 
question of “why” but “why not.”  Out-sourcing and off-shoring is not free market activity or globalization it 
is simply labor busting on a national and even international scale.  Unless this country addresses the 
incentive and tax breaks received for the out-sourcing and off-shoring of U.S. jobs this downturn depression 
will continue and things will have to get worse before they ever get better. 

 
 

© Glenn H. Meyer 
 

FROM PAGE ONE 

Richard Stolker Looks Back on a Very Successful Term 

 
 
I want to express my appreciation to last year’s Section Chair, Jeff Nesson, and our Vice 
Chair, Tony Aquia, for their frequent support and guidance during the past year.  I also 
wanted to thank David Cohen and Diana Theologou for performing what I know are mostly 
thankless tasks as Secretary and Treasurer, respectively, of the Section. 
 
Our progress as a Section has been characterized by a high level of interest and 
participation by our membership and especially by the Section Council.  Our membership 
increased this year from 453 to 470 dues-paying members.  Even though 3.7% doesn’t 
seem like a large increase, it is significant during the difficult financial times that many 
professionals are experiencing at this time.   
 
Another phenomenon that we have not seen for a few years is that more of our colleagues 
have sought Council membership than the number of seats available.  This has presented a 
challenge for the Nominating Committee, because all of the prospective nominees are well 
credentialed and would be assets to the Council – but our By-Laws provide for only a 
limited number of slots.  If you were among the nominees who were not selected this year, I 
urge you to reapply for the following year, and to be active in the Section in the meantime.   

                                                            
26 The K ipling er Letter, V ol.88, N o.36 Sept. 9, 2011 (indicating job growth not keeping up with population growth and marginal 

benefit for current tax breaks); The K ipling er Letter V o. 88 , N o. 26 , 7-1-11 (T he enco uragement of non-repatriation for tax 
holidays); K ipling er Letter V ol.88, N o. 33 8-19-11 

27 Take This Job A nd Ship It by Senator B yron L. D organ, p.80 
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This year the Consumer Bankruptcy Section pioneered the concept of teleconferenced 
meetings, something that I have pestered the MSBA about for years.  Somewhat to my 
surprise, the feedback from our Section membership has been almost entirely positive.  
While it is great to break bread with one another at an in-person meeting (and we had 
several of those in the past year), there is also a benefit to being a full participant in the 
Section’s business without the hassle of traveling for an hour or more across the state to 
attend an evening meeting.  About half our meetings and brown bags were teleconferenced 
this year.  While I don’t know if that strikes the right balance, I am confident that it is a 
significant start.   
 
As I move from Section Chair to the Board of Governors, I will continue my voice as a 
squeaky wheel on two issues that I believe are important both to our Section and to the 
MSBA generally.  First, I will continue my drive to bring the MSBA into the 21st century by 
making greater use of teleconferencing and other technologies, and by encouraging the 
federal and state courts to do likewise.  Second, I hope to make some progress on a budget 
issue that affects ours and other small sections.  Our Section budget consists of two 
components – “food” and “other.”  The food portion is what allows the Section Council to 
have at least occasional meetings at restaurants.  The formula for calculating the “food” 
portion of our budget is based on the size of the Section and the size of the Council, and 
presumes that the average meal will cost the Section $15 per person (which will increase to 
$20 in the coming year).  The real figure is about $40-50 per person, which is why the 
number of restaurant meetings has dwindled in recent years.  Besides our “food” budget, 
we have an “other” budget which is intended for everything else.  But our Section (and 
some other small sections) leaves a good portion of the “other” part of the budget unspent.   
 
We can, and should, find appropriate projects to fund instead of effectively returning a 
portion of our members’ dues money to the general fund.  We can, and should, utilize our 
otherwise unspent dues budget for worthy purposes.  One such project that I will propose 
is that we work with the US Trustee and the judiciary for authority to install and maintain 
WiFi in the 341 meeting rooms (and perhaps other public places) in Greenbelt and 
Baltimore, separate from the Court’s computer system.  The need exists and we have the 
funding.  What is needed is a little cooperation and perhaps gentle arm-twisting.   
 
Recently I attended an orientation for newbie members of the MSBA’s Board of Governors, 
where I learned about President-elect John Kudel’s goals and aspirations for the coming 
year, the issues that will be facing all of us as lawyers in 2012-13, and where our Section 
stands on the new budget.  As president, John intends to strengthen regional ties by 
developing closer working relationships with neighboring and specialty bar associations.   
 
Among the hot-button legal issues for the coming year are mandatory CLE (still a live issue 
in the judiciary); underfunding of pro bono services (where there remains a large need to be 
filled); possible elimination of contested judicial elections; and changes to law practice 
resulting from new technologies.  Last but not least, I learned that the Bar Association’s 
lease on the Fayette Street headquarters building will expire in a couple years, and the 
MSBA will need to decide whether to relocate or to refurbish its venerable headquarters.   
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Although family obligations prevent me from attending the annual meeting in Ocean City 
this year, my thoughts will be with you – especially when the gavel is turned over to Tony 
Aquia.  I wish the new Council a fantastic year, and I can assure you that you haven’t seen 
the last of me yet.  
  

CLASSIFIED ADS 
 

Bankruptcy Paralegal Wanted 
 
Busy consumer bankruptcy practice in Wheaton (Montgomery County) seeks an experienced 
bankruptcy paralegal for assistance preparing petitions, conducting research, following up with clients 
and preparing pre-341 packages. The clientele are primarily Spanish speaking. The ideal candidate is 
fully bilingual (English and Español). B.A. also preferred. 
  
Please direct all inquiries to sandra@robertoallenlaw.com;             301-861-0202    
 
 
NOTICE:  You can post free bankruptcy related ads in this newsletter.  The ads are not limited to help wanted. 
Send your ad to:   WClark@ClarkLaw.pro 
 
Also, MSBA does have a Legal Career Center for employers to post positions and members to post resumes and 
look for positions.  It is at http://www.jobtarget.com/home/index.cfm?site_id=12317 
 

 

ARTICLES WANTED 
 
Articles and news items of any length are welcome!  Please send your submissions and photos to:            

WClark@ClarkLaw.pro 


