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Once again, like a horse race, the Leg-
islative Session came down to the wire, 
with both winners and losers.  Members 
of the Estates and Trusts Section, how-
ever, will not experience a sea change 
comparable to the effect of the 2014 
passage of the Maryland Trust Act and 
overhaul of the Maryland Estate Tax.  
2015 was, in fact, a relatively quiet 
year, due in no small part to the number 
of first-year legislators in the General 
Assembly and the transfer of estate and 
trust legislation in the House of Del-
egates to the Health and Government 
Operations Committee.  The Chairman 
and members of that Committee proved 
to be both welcoming and eager to learn 
about issues of concern to our Section.  

Nevertheless, our Section should take 
note not only of the bills that passed this 
year, but also of those that did not.

Before summarizing the 2015 legisla-
tion, I must first thank our Legisla-
tive Committee (Section Chair-Elect 
Charles Abell, Jonathan G. Lasley, Mi-
chael Davis and Mary Alice Smolarek) 
for their tireless and time-consuming 
efforts from the starting gate in Janu-
ary to the finish line on sine die.  In 
between, they monitored every bill filed 
for potential impact on the members 
of our Section, met repeatedly and at 
length with Senators and Delegates, 
and offered both written and oral testi-
mony in both Houses.

1. Maryland Trust Act – Three 
modifications to the Maryland Trust 
Act were proposed, and the following 
two were enacted:

(a) Creditor Claims in the Con-
text of Revocable Trusts (SB417/
HB666) - Where a regular or modi-
fied probate proceeding is opened 
for a deceased grantor/settlor of a 
revocable trust, the period during 
which creditors can file enforceable 
claims will be the same for the revo-
cable trust as for the estate, effective 
October 1, 2015.  In such cases, the 
claim through the estate can be as-
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sessed against the revocable trust.  Absent a regular or 
modified proceeding (e.g., in the case a small estate), 
publication of notice by the Trustee of the revocable trust 
will start the six-month period within which claims must 
be filed or an action against the trustee of the trust must 
be commenced.

(b) Maryland Trust Act – Incapacity (SB419/HB703) 
– The Maryland Trust Act now defines incapacity as “the 
inability of an individual to manage his or her property or 
financial affairs effectively because of physical or mental 
disability, disease, habitual drunkenness, addiction to drugs, 
imprisonment, compulsory hospitalization, confinement, 
detention by a foreign power, or disappearance.”

2. Modified Administration (SB418/HB623) – Effective 
October 1, 2015, Registers of Wills will be permitted to grant 
an additional 90-day extension for filing the Final Report if 
all interested persons consent.

3. Funeral Expenses (HB624) - The limit on funeral 
expenses that lack court approval or authorization in the 
decedent’s Will will increase from $10,000 to $15,000; in 
addition, approval for payment of funeral expenses in excess 
of the limit in the case of an estate under modified admin-
istration can be reported on a Final Report and approved 
without court order.

4. Maryland Estate Tax – Under SB177/HB828, Mary-
land Estate Tax Returns will now be filed directly with 
the Comptroller without being first sent to the Register of 
Wills.  Under SB178/HB826, the Comptroller cannot assess 
a penalty where Maryland estate tax is being timely paid 
pursuant to an alternate payment schedule accepted by the 
Comptroller.

5. Advance Medical Directives – HB 293 will permit 
individuals to waive in advance the right to revoke an Ad-
vance Medical Directive in the event the individual later 
becomes incapable of making decisions.  HB1106 creates 
the possibility that, in accordance with the protocols to be 
established by the Department of Health and Mental Hygiene, 
witness signatures to Advance Medical Directives can be 
made electronically.

6. Bills Relating to Disabled Individuals – (i)  HB109 
revises Sections 13-704 and 13-705 of the Estates and Trusts 
Article to allow a court to award attorney’s fees in a success-
ful action for guardianship; (ii) SB90 will allow the court to 
appoint a guardian of the person for a limited period of time 
where the court determines that the disability is likely to end 
within a year; and (iii) SB217 clarifies that a court order is 

not required for the funding of a special needs trust.
 
Several bills of interest to estates and trusts attorneys were also 
considered but failed to pass or were withdrawn after unfavorable 
reports from committee.  These included the following:

1. Maryland Uniform Real Property Transfer on Death 
Act (SB101/HB186) – Unfavorable Report from both 
Houses – For the third consecutive year, legislation was 
proposed to enact in Maryland the Uniform Real Property 
Transfer on Death Act, which would authorize a person to 
prepare a deed naming one or more individuals to receive his/
her real property upon the person’s death.  Under the Act, a 
person could avoid probate by naming a beneficiary of real 
property in the deed, while at the same time reserving the 
ability to continue to possess the property and dispose of it 
during life.  Similar to pay-on-death and transfer-on-death 
designations used for transferring bank accounts and broker-
age accounts, this method of transferring real property was 
touted for its use in avoiding probate.  The Section Council, 
the Real Estate Section, and the Maryland Land Title As-
sociation all opposed the bill for various reasons.  

2. Elective Share of Surviving Spouse – Augmented 
Estate (HB281) –The issue of what should be counted in 
determining a surviving spouse’s elective share has been 
the subject of debate in Maryland for many years.  While 
there is support for expanding the election to apply to as-
sets beyond the decedent’s probate estate, a consensus as 
to specifics of such an extension has been difficult to reach.  
The 2014 Augmented Estate bill ultimately was withdrawn 
after an unfavorable report form the House Judiciary Com-
mittee.  For 2015, it was suggested that counting the assets 
of a decedent’s revocable trust would be a small and non-
controversial step in the desired direction.  This proposed 
change, however, was met with objection on the grounds 
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that it could create problems in the context of planning for 
disabled individuals.  An amendment to address this concern 
then triggered even more concerns.  As sine die approached, 
it was obvious that the overall issue of elective share and the 
concept of an augmented estate was simply too complex to 
address on a piecemeal basis.  As a result, the matter will be 
the subject of concentrated summer study involving multiple 
Sections of MSBA with the goal of crafting a bill that will 
be satisfactory to all of the stakeholders.

3. Maryland Fiduciary Access to Digital Assets Act 
(SB429/HB531) – The purpose of the cross-filed bills was 
to allow account holders to determine access to, management 
of, and the disposition of their password-protected digital 
assets in the event of death or disability.  Presented with 
strong opposition from social media and advocates of civil 
liberties and privacy rights, however, the acts were reported 
unfavorably in both Houses.  Bills on this subject in other 
states have met with similar opposition.  Our Section will be 
playing an active role to work with internet providers during 
summer study in order to draft a bill that will stand a better 
chance of passage.

4. Maryland Collaborative Reproduction Act (SB273/
HB220) –This bill involved comprehensive legislation dealing 
with the definitions and rights of parents and children in certain 
non-traditional conception and gestational situations (e.g., the use 
of surrogates).  As in 2014, the bill failed to advance.

5. The ABLE Act – The Maryland version of this federal 
act would create special types of accounts to benefit disabled 
individuals.  A task force will study the proposal for possible 
future action.

6. Maryland Trust Act (SB428/HB625) – The bills pro-
vided that in the event of divorce or annulment, the former 
spouse of the settlor/grantor (i) would be deemed to have 
predeceased the settlor/grantor; (ii) will be removed as a 
Trustee; (iii) will be precluded from serving as a Trustee; 
and (iv) will be barred from exercising a power of appoint-
ment.  The bill passed in the Senate but was withdrawn after 
being reported unfavorably by the Health and Government 
Operations Committee.

7. Freezing MET Unified Credit (SB661/HB730) – An 
attempt to freeze the MET exemption equivalent at $1.5 
million failed.

Once again, the Legislative Session was challenging, engag-
ing and ultimately a perfect example of how members of the 
Bar and, especially, members of a Section can work to bring 
about positive changes in Maryland law.

NomiNatiNg Committee 
report

The following is the report of the nominating com-
mittee for the Estate and Trust Law Section of the 
Maryland State Bar Association for positions to be 
filled for the 2015-17 fiscal year.

Nominations for officer positions for a one-year 
term:

Chair:   Charles S. Abell
Chair-Elect:  David C. Dembert
Secretary:  Mary Alice Smolarek

Nominations for council member positions for a one-
year term: 2015-2016

 Jeffrey S. Glaser

Nominations for council member positions for a two-
year term: 2015-2017

 Kimberly C. Aviles
 Anne W. Coventry
 Michael W. Davis
 Jay M. Eisenberg 
 Janet I. McCurdy
 Benjamin J. Woolery

Other nominations for officers and members may be 
made by written nomination signed by no fewer than 
15 members of the Section.  Any such nomination(s) 
must be submitted to the current Secretary, David C. 
Dembert, no later than June 2, 2015, ten (10) days 
before the Section’s annual meeting, which will be in 
Ocean City, Maryland on June 12, 2015 at 8am.
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The 49th an-
nual Hecker-
ling Institute 
on Estate Plan-
ning was held 
January 12-16, 
2015, in Or-
lando, Flori-
da.  While no 
single theme 
encompassed 
H e c k e r l i n g 
2015, the mes-
sage to estate 
planning pro-

fessionals was clear:  the estate planning landscape is 
evolving.  As a result of the permanent increase in the basic 
exclusion amount, fewer clients require traditional estate 
tax planning that seeks primarily to reduce one’s exposure 
to federal estate tax.  Moreover, changes in federal income 
tax law mean that such traditional estate tax planning could 
be tax inefficient.  Portability provides an enhanced default 
plan for married couples that may further reduce the need for 
traditional estate tax planning.  Federal recognition of same-
sex marriage and advancements in reproductive science are 
changing the way in which “families” are defined.  

This recap presents key topics discussed at Heckerling 2015 
which the estate planner will find useful in navigating the 
evolving estate planning landscape, broken down into the 
following themes:  (1) curing estate plans that no longer 
make sense post-ATRA; (2) planning with portability; (3) 
maintaining flexibility in estate planning; and (4) crafting 
the 21st Century estate plan.

CURINg ESTATE PLANS THAT 
No LoNgER MAkE SENSE

The American Taxpayer Relief Act of 2012 shifted estate 
planning paradigms that had been in place for several de-
cades, and traditional estate planning techniques utilized 
in times of lower federal gift and estate tax exemptions 
no longer make sense for the majority of clients who now 
require no federal estate tax planning.  While Maryland 
residents (and those of several other states, including the 
District of Columbia) remain subject to state-imposed death 
taxes for the time being, estate planners can no longer focus 

myopically on estate tax savings at the expense of income 
tax basis planning.  
John F. Bergner, of Winstead PC, presented the following 
nine ATRA-inspired strategies for clients whose assets are 
below the federal estate tax level:

Strategy #1 – Avoid or eliminate valuation discounts for 
client-owned assets
If the value of a client’s gross estate is less than his applicable 
exclusion amount, avoid or eliminate valuation discounts on 
assets in the client’s gross estate so that beneficiaries receive 
a full basis adjustment for the assets at the client’s death.  To 
implement this strategy the client could be advised to:  (1) 
purchase additional interests in an asset to reduce or elimi-
nate discounts; (2) amend an entity’s governing documents 
to eliminate transfer restrictions; and (3) liquidate an entity 
and distribute its assets to the partners/members. 

Strategy #2 – Cause inclusion of trust assets in the do-
nor’s estate  
Inclusion of assets in the transferor’s gross estate for estate 
tax purposes results in a basis adjustment (or step-up) as of 
the date-of-death, which provides obvious income tax advan-
tages to beneficiaries.  The following techniques can be used 
to cause inclusion (subject to authorization in any governing 
documents) of trust assets in a transferor’s estate:

The transferor can exercise the power to swap low basis •	
assets out of a trust (e.g., a GRAT) for cash.  The low 
basis assets would then be included in the transferor’s 
estate at death and thus receive a basis adjustment.
The transferor can purchase low-basis assets from an ir-•	
revocable trust, achieving the same result as above.  This 
can be especially attractive when the purchase results 
in consolidation of assets in which the transferor had 
minority or fractional interests.  In this way, discounts 
that are no longer needed to reduce or eliminate estate 
taxes can be undone.
The grantor of a GRAT can purchase the remainder in-•	
terest, provided the spendthrift provision permits such a 
transaction, which would otherwise be excluded from the 
grantor’s estate, thereby resulting in a basis adjustment 
for the remainder interest assets.
Review facts and circumstances to see whether (i) IRC •	
Section 2036(a)(1) has been violated by an express or 
implied retention of control over assets that the donor 
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gifted to a trust or (ii) the donor failed to follow for-
malities after contribution of assets to a trust.  (Also see 
Strategy #5 below.)  
In a variation on the above theme, consider having the •	
donor of a QPRT reacquire the residence after the term 
either by sale or gift.  The reacquired residence would 
then be included in the donor’s estate and receive a date-
of-death basis adjustment.  

Strategy #3 – Cause inclusion in beneficiary’s estate
If the value of a beneficiary’s gross estate is less than his ap-
plicable exclusion amount, consider whether there is an exist-
ing irrevocable trust for the benefit of the beneficiary (e.g., a 
credit trust for the benefit of a surviving spouse or a lifetime 
trust for the benefit of a descendant) that can be “undone” 
so that the trust assets will be included in the beneficiary’s 
estate.  Ideas for “undoing” an irrevocable trust:  (1) grant 
the beneficiary a general power of appointment; (2) decant 
to another trust; (3) avoid funding a bypass trust by entering 
into a family settlement agreement or by judicial reformation 
or modification or termination of the trust.  Notwithstanding 
the tax benefits in this strategy, the planner should always 
consider the non-tax reasons why a trust may be in place 
(e.g., asset management, creditor protection, state estate tax 
issues) and implement this strategy only in the event the tax 
advantages outweigh the non-tax advantages.  

Strategy #4 – Cause inclusion in a third party’s estate  
The holder of a limited power of appointment can exercise 
the power in favor of an appointee-beneficiary who otherwise 
has insufficient assets and is not subject to estate tax.  In 
the document drafting stage, the planner can work with the 
client to identify possible appointees whom the client wants 
to benefit and who are unlikely to be subject to estate tax.  
Note that Internal Revenue Code (“IRC”) Section 1014(e) 
eliminates the basis adjustment for any gift received by a 
decedent within one year of death that passes upon the de-
cedent’s death back to the original donor.  

Strategy #5 – Cause inclusion of gifted assets (not in trust) 
in donor’s estate
If the donor has gifted assets to his family free of trust to 
avoid inclusion of the assets and future appreciation on the 
assets in his gross estate and now, in light of the increased 
basic exclusion amount under ATRA, there is no estate tax 
cost in having the assets included in the donor’s estate, con-
sider whether the assets can be included in the donor’s estate 
so that the donor’s estate will get the benefit of an adjusted 
basis for the assets.  To take advantage of this strategy, look 
for behavior that would cause inclusion in the donor’s estate 
under IRC Section 2036(a)(1).  Review the management of 

the gifted assets to determine whether the argument can be 
made that there was an implicit agreement at the time of the 
transfer that the donor retained rights to continued use and 
enjoyment of the assets.  Common examples of when the op-
portunity to take advantage of this strategy may arise include:  
(1) a donor gives artwork to his children during his lifetime, 
but continues to display the art in his home; and (2) a donor 
gives away certain business interests, but continues to receive 
all of the cash flow as compensation or “loans”.

Strategy #6 – Reallocate assets between spouses to achieve 
basis step-up and/or preserve loss
Estate planners often advise married clients to reallocate as-
sets between them in order to ensure the use of each spouse’s 
basic exclusion amount, both for state and federal estate tax 
purposes.  With portability, however, such reallocation is 
no longer necessary to ensure the use of a married couple’s 
combined basic exclusion amounts.  However, if a spouse has 
low basis or loss assets, the estate planner should consider 
advising the couple to reallocate such assets to achieve a basis 
adjustment at death, particularly if the order of deaths can be 
anticipated (e.g., a spouse with diminished life expectancy), 
and/or if the putative surviving spouse is likely to sell such 
assets during his or her lifetime.  

Strategy #7 – Avoid 3.8% Medicare surtax on trust net 
investment income
IRC Section 1411 imposes a 3.8% tax on certain net invest-
ment income (“NII”) of individuals, trusts and estates that 
have income in excess of certain statutory threshold amounts.  
For individuals, the threshold amounts are $200,000 (single), 
$250,000 (married filing jointly) and $125,000 (married filing 
separately).  For estates and trusts the threshold is $12,300 
for 2015 (adjusted for inflation).  For individuals, the tax is 
imposed on the lesser of the individual’s NII or the amount 
by which the individual’s modified adjusted gross income 
exceeds the applicable threshold amount.  For trusts and 
estates, the tax is imposed on the lesser of undistributed NII 
or adjusted gross income in excess of the $12,300 threshold.  
(Note: A grantor trust, within the meaning of IRC Section 
671, et seq., is ignored for income tax purposes; this is true 
for purposes of the NII tax as well and accordingly, NII tax 
with respect to a grantor trust is computed in the same man-
ner as for individuals.)  

If a trust owns an interest in a business and the trustee is 
not actively involved in the business, the trust’s income 
generated by the business will be considered “passive” and 
is subject to the NII tax.  If, however, the trustee “materially 
participates” in the trade or business, the trust’s income gen-
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erated by the trade or business is not considered passive and 
is not subject to the NII tax.  IRC Section 469(h)(1) defines 
material participation as an activity in which the taxpayer 
participates on a “regular, continuous, and substantial basis.”  
While the IRC and Treasury regulations provide no guidance 
with respect to how to determine whether a trust materi-
ally participates in a trade or business, the IRS has issued 
PLR 201029014 and TAM 201317010 and there have been 
court decisions in Mattie K. Carter Trust v. Comm’r, 256 F. 
Supp. 2d 536 (N.D. Texas 2003) and Frank Aragona Trust 
v. Comm’r, 142 T.C. No. 9 (March 27, 2014)); the IRS has 
been less taxpayer-friendly on this issue than the courts.  To 
avoid passive income treatment for trust income generated 
by a business consider:  (1) adding a co-trustee or replacing 
a sole trustee with an individual who is actively engaged in 
operating the business; (2) distributing, selling or swapping 
trust-owned business interests so that they are owned by 
family members who meet the material participation test; 
(3) converting a grantor trust to a non-grantor trust when the 
grantor cannot materially participate in the business but the 
trustee can (and vice versa).

The NII tax provides yet another reason for trustees to 
continue to look for opportunities to shift tax liability to 
beneficiaries who are in lower income tax brackets.  

Strategy #8 – Revisit life insurance policies and life in-
surance trusts
Although increases in the basic exclusion amount now mean 
that fewer people are subject to estate tax, many people 
continue to maintain life insurance policies that are no lon-
ger necessary to pay estate taxes.  A client who owns a life 
insurance policy she no longer needs may wish to consider 
a life insurance settlement option or allowing the policy to 
lapse.  The trustee of a life insurance trust holding an un-
necessary policy may also consider these options, although 
the trustee must do so without violating any fiduciary duty 
to remainder beneficiaries.

Strategy # 9 – Turn off grantor trust status
If it is no longer necessary to remove assets from the client’s 
estate, consider advising the client to turn off grantor trust 
status for trusts that he or she created.  Otherwise, the cli-
ent’s payment of a trust’s income tax liability will consume 
assets that may otherwise receive a basis adjustment at the 
client’s death.  Before implementing this strategy, determine 
whether the client has engaged (or will engage) in other 
planning that depends on the grantor trust status of the trust 
(e.g., if the grantor trust participated in an installment sale 
transaction with the grantor, ensure the note is paid off before 
the conversion to non-grantor trust status in order to avoid 
gain recognition on the conversion and taxable income from 

interest payments after the conversion).

PLANNINg wITH PoRTABILITy

ATRA also made permanent law that generally permits a 
surviving spouse to use the deceased spouse’s unused exclu-
sion (“DSUE”) amount, i.e., portability.  Several speakers 
at Heckerling 2015 pointed out that portability is now the 
default estate plan for married couples and, for many clients, 
portability provides a better outcome – at lower estate plan-
ning cost – than traditional credit shelter trust planning.  

Diana S.C. Zeydel, of Greenberg Traurig, gave a presenta-
tion entitled “Portability or No:  Death of the Credit Shelter 
Trust?” which addressed (1) practical aspects of planning 
with portability, (2) the advantages and disadvantages of 
portability as an estate planning tool, (3) the use of con-
ventional QTIP trusts as an alternative to portability-based 
planning, and (4) the advantages of a Supercharged Credit 
Shelter Trustsm.  

By now, most practitioners understand that portability is 
elective and not automatic.  The deceased spouse’s execu-
tor must make the portability election on a timely-filed and 
complete federal estate tax return, even if the estate is below 
the filing threshold.  Whether the IRS can grant discretion-
ary relief in the case of a late or failed portability election 
is still an open question.  Once made, a portability election 
is irrevocable after the time for filing the federal estate tax 
return has passed.  Notably, the ability to make the election 
is vested in the executor, and the surviving spouse has no 
power to direct the executor to make the election, although, 
as Zeydel noted, the executor may have a fiduciary duty to 
the surviving spouse-beneficiary to make tax elections that 
inure to the benefit of the surviving spouse.

For many married couples, portability provides several 
advantages over prior law which generally required the use 
of credit shelter trusts or non-spousal transfers to consume 
each spouse’s basic exclusion amount: 

portability is simple and requires virtually no estate 1. 
planning;

assets acquired from the deceased spouse receive 2. 
a second basis adjustment upon the surviving spouse’s 
death, whereas there is no second basis adjustment for a 
traditional credit shelter trust;

if the first deceased spouse’s estate consists of 3. 
significant income in respect of a decedent (“IRD”), the 
surviving spouse under portability can avoid wasting the 
deceased spouse’s exclusion on IRD assets that will be 
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eroded by income taxes;
unlike a credit shelter trust, if the assets decline 4. 

in value, there is no corresponding loss of the deceased 
spouse’s exclusion;

in decoupled states such as Maryland, the first de-5. 
ceased spouse can leave assets to a credit shelter trust lim-
ited in value to the state threshold amount while leaving the 
balance to the surviving spouse in a form that qualifies for 
the marital deduction, and thus avoid causing state estate 
tax to be due at the death of the first spouse to die; and

a surviving spouse can use the DSUE amount to 6. 
fund a grantor trust for descendants, whereby the surviving 
spouse pays income taxes on assets that will ultimately be 
distributed to descendants.  

Zeydel also noted the disadvantages of portability-based 
strategies vis-à-vis traditional credit shelter trust planning:

generation skipping transfer (“GST”) tax exemption 1. 
is not portable, and reliance on portability for estate tax 
planning purposes can result in loss of the first deceased 
spouse’s unused GST tax exemption;

assets passing outright to the surviving spouse are 2. 
exposed to the surviving spouse’s creditors; this would gen-
erally not be the case if a credit shelter trust were used;

assets left outright to a surviving spouse may be 3. 
dissipated, whereas a credit shelter trust can provide pro-
tection from improvidence;

the DSUE amount is not indexed for inflation and 4. 
thus may be insufficient to cover appreciation of assets the 
surviving spouse inherits (whereas a credit shelter trust 
keeps appreciation out of the survivor’s estate);

if the surviving spouse remarries and survives his 5. 
or her second spouse, the DSUE amount of the initial 
spouse is lost; and

making the portability election is not without 6. 
complexity—it may be done incorrectly or missed entirely 
if the surviving spouse and/or executor are unaware of or 
fail to follow the portability election requirements.  

Zeydel offered several suggestions for proactively using 
portability to achieve optimum tax savings.  First, to keep 
planning flexible, consider a plan which leaves the entire 
estate to the surviving spouse but provides for a disclaimer-
funded QTIPable trust.  Second, consider a plan that directs 
all assets to a single QTIPable trust for the surviving spouse 
but permits a partial QTIP election (this technique provides 
the executor up to 15 months—nine months for the return 
plus the six-month extension–to determine how much of the 
first spouse’s exclusion to use.  Third, consider a Clayton 
QTIP plan, whereby assets pass to a QTIPable trust only to 
the extent the executor makes the marital deduction election, 
and any other assets pass to a non-QTIPable trust (keep in 

mind that the surviving spouse in a Clayton-style plan cannot 
be the executor empowered to make the marital deduction 
election).

Finally, Zeydel touted the advantages of the so-called Su-
percharged1 Credit Shelter Trustsm, in which at least one 
spouse2 creates a lifetime QTIP trust for the other spouse 
(who must be a U.S. citizen).  The QTIP trust would be (1) 
a wholly-grantor trust as to the grantor-spouse (for income 
tax purposes) if the beneficiary spouse may be a beneficiary 
of trust principal and (2) includible in the gross estate of the 
beneficiary-spouse (who is anticipated to die first) for estate 
tax purposes.3  After the death of the beneficiary-spouse, the 
trust by its terms (or pursuant to exercise of a special power 
of appointment) will become a Supercharged Credit Shelter 
Trustsm using the deceased spouse’s basic exclusion amount, 
yet it remains a grantor trust for income tax purposes as to the 
surviving spouse (the original grantor of the lifetime QTIP 
trust) who will be the lifetime beneficiary of the Supercharged 
Credit Shelter Trustsm after the death of the non-grantor 
spouse.  The Supercharged Credit Shelter Trustsm will grow 
free of income tax during the surviving spouse’s lifetime (this 
is the “supercharged” aspect) without the surviving spouse 
being treated as making a gift with respect to the payment 
of income taxes due on the trust’s assets.  The surviving 
spouse / grantor can receive all income of the Supercharged 
Credit Shelter Trustsm and can be a discretionary beneficiary 
of principal, subject to an ascertainable standard.  While the 
Supercharged Credit Shelter Trustsm will not be included in 
the gross estate of the surviving spouse and thus receives no 
basis adjustment, the surviving spouse may substitute higher-
basis assets into the Supercharged Credit Shelter Trustsm, 
income tax-free, during his/her lifetime and thereby simulate 
a basis adjustment.  Moreover, the grantor-spouse can make 
a reverse QTIP election at the creation of the QTIP trust and 
allocate the grantor-spouse’s GST tax exemption to the QTIP 
trust.  In this way, a Supercharged Credit Shelter Trustsm (1) 
provides the advantages of having a trust for the surviving 
spouse (e.g., protection against creditors, improvidence, 
and misdirection of assets) rather than outright ownership, 
(2) permits the use and maximization of both spouses’ GST 
tax exemptions, and (3) can – due to the “supercharging” 
achieved by grantor trust status – enhance the amount of 
property sheltered from estate and GST tax because the 
sheltered assets will grow income tax-free.  Zeydel noted, 
however, that this technique is generally more appropriate 
for clients whose combined estates are sufficiently large that 
they will certainly be subject to estate tax.
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MAINTAININg FLExIBILITy 
IN ESTATE PLANNINg

Flexibility has always been important in the context of estate 
planning, but the many changes which have occurred in the 
planning world over the past several years have made more 
apparent the need to draft documents that provide for methods 
to adapt to changing circumstances.

David A. Handler, partner in the Trusts and Estates Practice 
Group of Kirkland & Ellis LLP, lectured on strategies for 
designing long-term trusts that are flexible enough to address 
unforeseeable future events.  Mr. Handler’s lecture included 
tips for drafting flexible trustee appointment provisions, trust 
protector provisions, and powers of appointment.  

Kathleen Sherby, partner in the Private Client Group and 
co-leader of the Fiduciary Litigation Team at Bryan Cave, 
LLP, addressed when and how to best utilize trust protectors 
and also discussed the evolving role of the trust protector 
as a means to provide flexibility in the administration of 
long-term trusts.  Ms. Sherby cautioned planners that a trust 
protector should be used only when it is determined that the 
grantor’s intent will be better satisfied by someone other 
than the trustee.  Ms. Sherby gave the example of the grantor 
who gives the trustee the power to withhold distributions to 
beneficiaries under specific circumstances; however, norms 
change and the circumstances defined in the trust document 
are no longer circumstances that should warrant withhold-
ing distributions.  In this instance, the fiduciary duty of the 
trustee would prevent the trustee from making changes to the 
dispositive provisions of the trust, but a trust protector would 
not be bound by the same constraints.  Where a trust protec-
tor will be included, the document should clearly delineate 
the powers and duties of the trust protector because the trust 
protector does not have a legally defined role; the role of the 
trust protector is whatever the grantor determines.

Turney P. Berry, Chair of the Estates & Personal Planning 
Service Team at Wyatt, Tarrant & Combs LLP, lectured on 
the use of powers of appointment to provide flexibility to 
address unforeseeable occurrences, or, as Mr. Berry indicated 
in his outline: “With powers of appointment, a trust may be 
kept up to date – “evergreen” as it is sometimes called – at 
every generation.”

CRAFTINg THE 21ST CENTURy ESTATE PLAN

On the final morning of the institute, Lauren J. Wolven, part-
ner in the Wealth Protection Group of the law firm Horwood 
Marcus & Berk, Chtd., and Joshua S. Rubenstein, national 

head of the Trusts and Estates practice at Katten Muchin 
Rosenman LLP, rounded out the week with complementary 
lectures regarding the need for planners to rethink their docu-
ments and planning strategies in light of the “modern family” 
and the rapidly changing estate planning landscape.  

Ms. Wolven focused her discussion on the importance of 
careful planning for non-traditional families including (i) 
second (or subsequent) marriages, (ii) long-term, opposite-
sex, non-marital relationships, and (iii) same-sex couples, 
with the goal in each context being to craft a plan that will 
minimize conflicts and challenges in administration.  

In planning for clients in second (or later) marriages, Ms. 
Wolven suggested planners give consideration to forgoing 
traditional discretionary distribution language keyed to 
support and best interests in favor of more definite or fixed 
distributions (e.g., a unitrust for the surviving spouse) with 
a narrow discretionary standard for amounts in excess of 
the fixed distribution amount.  This type of plan provides 
specificity for the spouse and the remainder beneficiaries and 
likely would reduce tension among the beneficiaries because 
the spouse has clearly defined rights.

Ms. Wolven offered interesting statistics regarding cohabi-
tating, unmarried, opposite-sex couples, including couples 
she referred to as being involved in twilight relationships 
(i.e., couples who meet later in life and decide not to marry 
for various reasons).  According to 2010 Census data and 
statistics provided by Unmarried Equality Organization, 
there were approximately 7.5 million unmarried, opposite-
sex couples which made up 45% of households.  The case 
law Ms. Wolven reviewed regarding disputes between these 
couples reflected that, in the absence of a written agreement, 
courts are reluctant to enforce one partner’s claims against 
the other unless there are equitable or economic rights that 
arise independently of the non-marital relationship.  In light 
of this, Ms. Wolven advised the use of a domestic relationship 
agreement as a means of defining and protecting the rights 
of the partners and provided drafting tips for preparing such 
agreements.  (Note: in the context of unmarried couples, it is 
important to avoid adverse gift tax consequences with respect 
to these types of agreements.)

With respect to same-sex couples, Ms. Wolven noted that 
for so long as there are inconsistencies among jurisdictions 
regarding marriage equality, it will be important for planners 
to continue to define familial terms thoughtfully in trusts and 
testamentary documents to ensure that the rights of same-
sex couples are protected notwithstanding the jurisdiction 

(continued from page 7)
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(continued on page 9)
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of administration.  

Mr. Rubenstein’s lecture addressed the disconnect between 
law and science in the area of assisted reproductive technol-
ogy.  One of the primary topics of his lecture was the fact 
that the posthumous use of genetic material can now cause 
the class of a decedent’s children to remain open at the dece-
dent’s death, which leads to issues regarding inheritance by 
posthumously procreated individuals.  Mr. Rubenstein noted 
that this issue is one that must be addressed by legislation.  
Thanks in part to the Estates & Trust Law Section, Maryland 
is among the most forward-thinking of jurisdictions and 
has addressed this issue.  The definition of “child” under § 
1-205 of the Estates and Trusts Article of the Maryland Code 
includes a child conceived from genetic material after the 
death of the person if:  (1) the person consented in a written 
record to use of the person’s genetic material for posthumous 
conception in accordance with § 20-111 of the Health-General 
Article; (2) the person consented in a written record to be the 
parent of a child posthumously conceived using the person’s 
genetic material; and (3) the child is born within 2 years of the 
person’s death.  Notwithstanding the fact that Maryland has 
addressed this issue, it is nonetheless important for planners to 
define relevant terms thoughtfully in trusts and testamentary 
documents to avoid unintended consequences in the event 
an administration issue arises in a jurisdiction other than the 
jurisdiction under which the document was created. 

Endnotes
1  The “supercharging” results from grantor trust status, for income 
tax purposes, of the credit shelter trust created for the surviving 
spouse.  For more information on the Supercharged Credit Shelter 
Trustsm, see M. Gans, J. Blattmachr, & D. Zeydel, “Supercharged 
Credit Shelter Trustsm,” 21 Probate & Property 52 (July/August 
2007).
2  If both spouses create a QTIP trust, then the order of death mat-
ters not; if only one spouse will create a QTIP trust, it should be 
the spouse who is expected to be the survivor.  
3  To the extent the QTIP trust assets exceed the beneficiary-spouse’s 
exclusion amount at death, the excess above the exclusion amount 
would go to a separate QTIP trust for the surviving spouse.  Assum-
ing the grantor-spouse allocates GST tax exemption to the QTIP 
trust upon its creation, both the Supercharged Credit Shelter Trustsm 
and any separate QTIP trust created after the beneficiary-spouse’s 
death would be GST tax exempt.  

(continued from page 8
Heckerling Institute. . .

MSBA Annual Meeting
Ocean City, Maryland

The MSBA annual meeting in Ocean City 
will be held from Wednesday, June 10th 
through Saturday, June 13th.  The Section 
Meeting will be held Friday June 12th 
at 8 a.m.  The section will present an 
instructional program immediately 
following the brief Section Meeting.

For more information, visit 
www.msbaannualmeeting.org or 

call Wanda Claiborne of the MSBA at  
410-685-7878.
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By Anna Katherine Moody, Esq., Law Office of Frederick R. Franke, Jr. LLC

plaNNiNg For iNherited iras 
iN the Wake oF Clark v. rameker

(continued on page 11)

A 2014 Supreme Court decision interpreting the Federal 
Bankruptcy Code may have a dramatic impact on estate plan-
ning for retirement benefits.  A unanimous Court in Clark v. 
Rameker, 134 S.Ct. 2242 (2014), held that inherited IRAs are 
not within the scope of exceptions to the bankruptcy estate 
provided in Federal Bankruptcy Code § 522.

Ruth Heffron created a traditional individual retirement ac-
count (IRA) in 2000, naming her daughter, Heidi Heffron-
Clark as the account’s sole beneficiary.  Upon Ruth’s death 
in 2001, Heidi inherited the IRA account with a principal 
balance of approximately $450,000.  Heidi took the annual 
required minimum distributions, and the account held ap-
proximately $300,000 when Heidi and her husband filed 
for bankruptcy in 2010.  A dispute arose between the Clarks 
and the bankruptcy trustee as to whether this account was 
exempt from the bankruptcy estate under Federal Bankruptcy 
Code § 522.

1. History of Federal Bankruptcy Code § 522.
Section 522 of the Federal Bankruptcy Code exempts certain 
assets from inclusion in the bankruptcy estate.  Prior to 2005, 
the language of § 522 specifically exempted “a payment un-
der a stock bonus, pension, profit-sharing, annuity or similar 
plan or contract on account of illness, disability, death, age 
or length of service.”  Traditional and Roth IRAs were not 
mentioned in the statute and were treated on a state-by-state 
basis.  However, In re Carmichael, 100 F.3d 375 (5th Cir. 
1996), held that traditional IRAs are encompassed in the 
“similar plan or contract” language of the statute.

The Bankruptcy Code was amended in 2005, and § 522(b)
(3)(C) now specifically exempts traditional and Roth IRAs 
by providing express reference to “retirement funds” created 
under § 408 (traditional IRAs) and § 408A (Roth IRAs).  
The 2005 amendments, however, also capped the exemption 
amount for IRAs to $1,000,000, indexed for inflation.  As 
of April 2013, this cap was adjusted to $1,245,475 and does 
not include amounts rolled into the IRA from other qualified 
accounts.  Section 522 does not expressly discuss inherited 
IRAs, although they are created under Internal Revenue 
Code § 408.

2. State Exemption Statutes & Case Law
Each state has its own creditor exemption statute.  These state 
statutes can interplay with Federal § 522 in two ways:  either 
a state may “opt-out” of § 522, meaning that debtors in these 
opt-out states must use the state exemption statute; or states 

that have not opted-out allow debtors to elect which exemp-
tion statute--§ 522 or the state statute—applies.  Maryland 
has opted out of § 522 under Md. Code Ann., Cts. & Jud. 
Proc. § 11-504(g).

Md. Code Ann., Cts. & Jud. Proc. § 11-504(h)(1) provides 
the Maryland exemption language regarding retirement ac-
counts and exempts “any money or other assets payable to 
a participant in or beneficiary from, or any interest of any 
participant or beneficiary in, a retirement plan qualified under 
. . . §§ 408, 408A.”  Seven state exemption statutes make a 
specific reference to inherited IRAs or retirement accounts 
received because of the death of the original participant/
owner:  Texas; Florida; Ohio; Arizona; Missouri; Alaska; 
and North Carolina.

Generally, however, state statutes that do not contain an 
express exemption to inherited IRAs have been interpreted 
by the courts to deny the exemption, including Indiana, 
Wisconsin, Illinois, Alabama, California and Oklahoma.  
Until the Texas and Florida statutes were amended to refer 
specifically to inherited IRAs in 2013 and 2011, respectively, 
case law interpreting those statutes held that inherited IRAs 
were not exempt from the bankruptcy estate.

Two notable exceptions to this case law trend include In re 
McClelland, 2008 WL 89902 (Bankr. D. Idaho 2008) and 
In re Theim, 443 B.R. 832 (D. Ariz. 2011).  Although the 
Arizona statute has subsequently been amended expressly 
to encompass inherited IRAs, the statute in question in In re 
Theim exempted the following:  “assets payable to a partici-
pant in or a beneficiary of, or any interest of any participant 
or beneficiary in, a retirement plan under . . . §§ 408, 408A.”  
Although there is no Maryland law on point, the Maryland 
statute is almost a mirror image of the Arizona statute in 
question in Theim.

3. Case Law Interpreting Federal Bankruptcy Code § 
522.
In contrast to the trend of cases interpreting state statutes, 
§ 522 has historically been interpreted to exempt inherited 
IRAs from the bankruptcy estate.  The general reasoning 
behind this interpretation was that § 522 exempts retirement 
funds, without specifying that the debtor must be the initial 
owner of the accounts.  See In re Nessa, 426 B.R. 312 (8th 
Cir. BAP 2010); In re Tabor, 105 A.F.T.R.2d 2010-2964 
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(Bankr. M.D. Pa. 2010).

A 5th Circuit case, In re Chilton, 674 F.3d 486 (5th Cir. 2012), 
further fleshed out this reasoning:  “Courts have noted that 
the statute does not explicitly limit ‘retirement funds’ to 
retirement funds that belong to the debtor.  Accordingly, 
they have reasoned that ‘retirement funds’ can include the 
funds that others had originally set aside for their retirement, 
as with inherited IRAs.  The plain meaning of the statutory 
language refers to money that was ‘set apart’ for retirement.  
Thus, the defining characteristic of ‘retirement funds’ is the 
purpose they are ‘set apart’ for, not what happens after they 
are ‘set apart.’”  Id. at 489.

Although Chilton appeared to be the final word on § 522 
interpretation regarding inherited IRAs, the 7th Circuit used 
the same beginning point to reach the opposite conclusion 
when Heidi and her husband appeared before it the following 
year.  Judge Frank Easterbook, acknowledging the split from 
the 5th Circuit, penned:

So we follow Chilton in observing that exemptions in 
bankruptcy do not (necessarily) depend on whether an 
asset is a retirement fund . . . as the debtor uses it.  But 
by the time the Clarks filed for bankruptcy, the money 
in the inherited IRA did not represent anyone’s retire-
ment funds.  They had been Ruth’s, but when she died 
they became no one’s retirement funds.  The account 
remains a tax-deferral vehicle until the mandatory 
distribution is completed, but distribution precedes 
the owner’s retirement.  

In re Clark, 714 F.3d 559, 560-561 (7th  Cir. 2013).

4. Supreme Court Holding in Clark
In a unanimous decision authored by Justice Sotomayor, 
the Court held upheld the 7th Circuit decision and ruled that 
inherited IRAs are not retirement funds within the meaning 
of § 522.

Although the Federal Bankruptcy Code does not provide a 
definition of “retirement funds”, the Court defined them as 
“sums of money set aside for the day an individual stops 
working.”  In order for an asset to be encompassed by § 522, 
it must both be a retirement fund by definition and must also 
arise under certain Internal Revenue Code sections (including 
§§ 408 and 408A).

The Court then compared the characteristics of inherited 
IRAs to those of traditional and Roth IRAs in order to 
determine whether the inherited IRA could fall under their 
definition of “retirement funds”.  First, the Court noted that 

there are stark distinctions regarding additions to accounts:  
traditional and Roth IRAs provide tax incentives for mak-
ing additions to such accounts.  In contrast, a beneficiary of 
an inherited IRA may never make additions to the account.  
Next the Court considered required withdrawals:  traditional 
IRAs require mandatory withdrawals when the owner reaches 
the age of 70 ½ and Roth IRAs do not have any mandatory 
withdrawal requirements.  In contrast, beneficiaries of inher-
ited IRAs generally must begin taking distributions within 
one year of the original account owner’s death.  Lastly, the 
Court discussed allowable withdrawals:  traditional and Roth 
IRAs impose a 10% penalty on withdrawals taken before the 
owner reaches the age of 59 ½; however, a beneficiary of an 
inherited IRA may withdraw 100% of the account at any time 
without incurring a penalty.

The Court concluded that the purpose of exemptions under 
§ 522 is to balance the interest of the creditors and debtors, 
so that the debtor’s “essential needs” are still protected in 
the bankruptcy setting.  However, traditional and Roth IRAs 
place limits on the use of the accounts so that the owners are 
not entitled to a cash windfall to the extent they are not yet 
in pay status.  This is not true of inherited IRAs.  Therefore, 
inherited IRAs are not exempt under Federal Bankruptcy 
Code § 522.

5. Planning Takeaways from Clark.
Although the Clark decision was an interpretation of the 
Federal law, of which Maryland has opted-out, estate plan-
ners should still be conscious of how they plan for inherited 
IRAs.  The controlling law will be where the debtor is 
located—not where the debtor’s parent resided when he did 
his estate planning. 

Accordingly, the use of trusts becomes more important for 
asset protection for our client’s beneficiaries.  Designating a 
spendthrift trust as the beneficiary of retirement account will 
afford the principal balance of the inherited IRA protection 
from the beneficiary’s creditors.  Such designation is espe-
cially valuable if the account is to be taken as a “stretch” 
IRA1, as Heidi treated her inherited IRA, because the account 
is not likely to be depleted quickly if the beneficiary does not 
take more than the required distribution amount annually.

If the trust directs that Maryland law will apply, the robust 
spendthrift law in Maryland should attach to the trust--no mat-
ter where the beneficiary/debtor is located at the time.2  Leav-
ing retirement accounts to beneficiaries in trust should protect 
against a Clark v. Rameker result under the existing law.3
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Endnotes
1 It is important to comply with the “qualifying trust” rules in order to receive the “stretch” IRA treatment.
2 A recent California case, In re Trawick, 497 B.R. 742 (Bankr. C.D.C Cal. 2013), illustrates this situation:  the debtor’s parents created 
a spendthrift trust under North Carolina law.  The California court applied North Carolina spendthrift law to reach the conclusion that 
the debtor’s interest in her parents’ trust was not a part of the bankruptcy estate in the California bankruptcy proceeding.
3 The Clark holding is specific to inherited IRAs; a spousal rollover (in which the surviving spouse elects to treat the account as his own) 
is outside of the scope of the Clark opinion.

JOIN THE ESTATE AND TRUST LAW E-MAIL LIST

The Estate and Trust Law Section offers an active e-mail list which is open to Section 
members.  The e-mail list provides Section members the opportunity to post questions 
or comments concerning issues relevant to the practice of estate and trust law.  
Members may also use the e-mail list to communicate with other Section members on 

items of general interest to the membership.

To subscribe to the e-mail list, please call 
(410) 685-7878 and speak with the 

membership department.

Questions or comments about the e-mail list may be directed to the Estate and 
Trust Law Section care of Kimberly C. Aviles at kaviles@csalaw.com.
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By John T. Faulkingham, Esq., Law Office of John T. Faulkingham LLC

2014 adVaNCed taX iNstitute
day tWo: NoVember 4, 2014

estate plaNNiNg issues

As is tradition, the first presentation at November’s Advanced 
Tax Institute concerned recent developments; following that 
were presentations on digital assets, the new 3.8% surtax as 
it applies to estates and trusts, and charitable planning for 
the entrepreneur.

1.  Estate Planning Updates.  Charles “Skip” Fox discussed 
recent estate planning developments.  He began with the 
Obama administration’s budget proposal for fiscal year 2015 
(which began October 1, 2014).  There is a new proposal 
dealing with Crummey trust withdrawal rights, in addition to 
proposals from prior years (i) decreasing the estate and gift 
exemptions to $3.5 million and $1 million, respectively, (ii) 
modifying grantor trust rules, and (iii) requiring GRATs to 
be at least ten years in duration.  Given Republican control 
of the Congress, passage of any of these proposals into law 
is unlikely.

Skip discussed United States v. Windsor, which held that 
Section 3 of the Defense of Marriage Act (which defined mar-
riage as a union of a man and a woman) is unconstitutional.  
Law in this area is evolving so fast that a summary of his 
November 2014 presentation is already out of date.  As an 
example, Skip’s written materials stated that 19 states and 
the District recognize same-sex marriages; as of the date of 
Skip’s presentation, the number of states had increased to 
32.  As of this writing, many anticipate intervention of the 
Supreme Court.

However, there are some important secondary developments.  
In Rev. Ruling 2013-17, the IRS stated that it would recog-
nize same-sex couples as married if the wedding ceremony 
occurred in a state that recognized the marriage, even if the 
couple later moved to a state that does not recognize same-
sex marriage.  A couple may (but is not required to) amend 
tax returns that are still open under the statute of limitations 
to take advantage of benefits offered to married couples.  (Of 
course, the couple would need to have been married for the 
relevant years.)

Skip discussed two cases recent enough not to be in his 
outline.  The first is SEC v. Wyly, a U.S. District Court case.  
Two brothers created foreign trusts and treated them as non-
grantor trusts.  The SEC sought disgorgement of ill-gotten 

gains of these trusts, including income tax savings resulting 
from being taxed overseas, rather than in the U.S.  The Court 
held that the trusts were in fact grantor trusts because the 
brothers exercised too much control over them.  Although 
this is a securities law case, the Court’s analysis could be 
applicable in a tax case.

The second case, Cavallaro v. Commissioner, is a Tax Court 
case that was a $29 million victory for the IRS.  Siblings who 
were working in their parents’ business invented a new type 
of technology.  When the technology was still nascent, the 
siblings set up a separate company to develop and market it.  
The siblings’ company was very successful, and later merged 
with the parents’ company.  An appraisal determined that 
the siblings’ company represented 81% of the value of the 
merged company, and so the siblings received 81% ownership 
of the merged company.  The IRS differed.  The Tax Court 
held that the parents’ company never transferred ownership 
of the new technology to the spin-off company; apparently, 
the law firm and accountant back-dated some of the relevant 
documents.  Accordingly, the parents made a constructive 
gift when their children received a disproportionately large 
portion of the merged company.

Skip discussed three developments relating to portability.  
In PLR 201406004, the IRS (invoking its authority under 
§301.9100-3) granted a decedent’s estate an extension of 
time to file a Form 706 to make a portability election.  The 
IRS granted the extension because it appeared the taxpayer 
acted reasonably and that granting the extension would not 
prejudice the interest of the government.

The second is Rev. Proc. 2014-18, providing a simplified 
method to obtain an extension of time (to 12/31/2014) to 
file a Form 706 to elect portability, where a decedent died in 
2011, 2012, or 2013 and was survived by a spouse.  Estates of 
decedents who died in 2014 face the normal deadline for filing 
a Form 706.  Obviously, the useful life of this Rev. Proc. has 
passed, leaving a personal representative with “9100 relief” 
as the only option if a deadline is missed.

The third development is a Treasury-IRS Guidance Plan 
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described as “Revenue Procedure under Section 2010(c) 
regarding the validity of a QTIP election on an estate tax 
return filed only to elect portability.”  The IRS’s general 
position is that it disregards a QTIP election if unnecessary 
to reduce the estate tax to zero.  On the one hand, if a Form 
706 elects portability, the taxable estate must be under the 
estate tax threshold, meaning that a QTIP election was un-
necessary.  However, a personal representative may want to 
make a QTIP election, even if unnecessary, for example to 
cause the assets to be included in the survivor’s estate (and 
therefore receive a step-up in basis at the survivor’s death).  
In fact, portability regulations discuss QTIP elections in such 
circumstances.  Treas. Reg. § 20.2010-2T(a)(7)(ii)(A)(4).

Skip discussed Estate of Olsen, T.C. Memo 2014-58, which 
supports the adage that a lawyer’s best client is the one who 
does his own legal work.  Wife died in 1998.  Under her es-
tate plan, about one quarter of her estate was to fund a credit 
shelter trust, with the balance funding two marital trusts.  
Husband never funded these trusts, but wife’s estate tax re-
turn reported QTIP elections for the marital trusts.  Husband 
withdrew large sums from wife’s accounts, depositing some 
assets into his own account and giving some to charity.  Upon 
husband’s death, his executor argued that the withdrawals 
should be deemed to have come out of the marital trusts, so 
that the remaining assets constituted the credit shelter trust 
(and therefore were not included in husband’s estate).  The 
IRS argued the opposite.  The Tax Court held that the chari-
table gifts should be deemed to have come from the credit 
shelter trust, as husband had a power to appoint assets from 
that trust to charity, but that the amounts husband deposited 
into his own account should be deemed to have come from 
the marital trust, as that trust permitted withdrawal for hus-
band’s personal use.

At this writing, Estate of Davidson v. Commissioner, T.C. 
Docket No. 13748-3 is still pending before the Tax Court.  
The case involves sales in exchange for five-year balloon self-
cancelling installment notes (SCINs), some of which featured 
a principal premium and some an interest rate premium.  Mr. 
Davidson died 50 days after the sales.  The IRS is arguing 
that the SCINs should be valued on a willing buyer/willing 
seller basis (and not under Code § 7520), which would result 
in a large gift at the time of the sale.  The IRS is charging 
estate and gift deficiencies of $2.6 billion.  Stay tuned if you 
find SCINs appealing.

In PLRs 201430003 and 201430004, the IRS ruled that a pro-
posed trust would be a non-grantor trust and that the grantor’s 
gifts to it would be incomplete.  The trust was to be for the 
benefit of the grantor, the grantor’s children, their issue, and 
four other individuals.  The trust established a Distribution 

Committee, which was required to have at least two members 
who are not trust beneficiaries.  The trustee would distribute 
income or principle to the beneficiaries if (i) a majority of the 
Distribution Committee so directs and the grantor consents, 
(ii) the Distribution Committee by unanimous vote so directs, 
or (iii) the grantor directs and the distribution is for the HEMS 
of a beneficiary other than the grantor.  The IRS also ruled 
that distributions to beneficiaries other than the grantor would 
be completed gifts at the time of distribution.

PLRs 201427010-201427015 provide hopeful guidance to a 
situation that we see from time to time.  The PLRs involved 
trusts where the primary beneficiary had a testamentary 
power of appointment among the issue of the beneficiary’s 
parents.  The trustee filed for a declaratory judgment, which 
the state court granted, that the power of appointment did not 
include the beneficiary himself, his creditors, his estate, or 
the creditors of his estate.  The IRS concluded that, because 
the order of the state court was consistent with applicable 
state law, the power would not be considered a general power 
of appointment and, therefore, the trust assets would not be 
included in the beneficiary’s taxable estate.

PLR 201436036 involved a similar request.  A grantor created 
a trust and granted a power of appointment to the beneficiary, 
but did not exclude the beneficiary, his estate, his creditors, 
and the creditors of his estate from the class of permissible 
appointees.  After learning of this mistake, the grantor pe-
titioned the court to correct this scrivener’s error.  The IRS 
stated in the PLR that the power of appointment, as corrected, 
would not be a general power of appointment.

PLR 201429009 concerned a joint revocable trust.  Upon the 
death of the first spouse, the trust was to divide into the family 
trust (designed not to be included in the survivor’s taxable 
estate) and the survivor’s trust (designed to be included in 
the survivor’s taxable estate).  After the first spouse died, the 
law firm and accountant handling the estate and trust errone-
ously advised that all assets must fund the family trust.  All 
assets were then transferred to the family trust.  Another law 
firm subsequently determined that the joint revocable trust 
assets should have been divided between the family trust and 
survivor’s trust, and helped the surviving spouse re-allocate 
the assets.  Following the survivor’s death, the IRS concluded 
in this PLR that the family trust would not be included in 
the survivor’s estate, relying on a Revenue Ruling and cases 
holding that comingled assets can be “unmingled” if specific 
property can be identified or if the property can be divided 
according to a formula.
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In the valuation sphere is Estate of Kessel v. Commissioner, 
T.C. Memo 2014-97.  An individual had an account with 
Bernard Madoff Investments (BMI), and died two years be-
fore the Ponzi scheme was uncovered.  The decedent’s estate 
initially filed an estate tax return reporting an account value 
as provided by BMI, and later filed a supplemental estate tax 
return to claim a value of zero and request a refund.  The IRS 
denied a refund, and the estate filed a petition in the Tax Court.  
The IRS filed for summary judgment, requesting the court 
to find that (1) the reported value of the BMI account, as op-
posed to the assets in the account (which were non-existent), 
was subject to estate tax, and (2) a hypothetical buyer of the 
BMI account would not have known of the Ponzi scheme 
at the time of the decedent’s death.  The Tax Court rejected 
both requests.  It held that the trial court would need to de-
termine whether the account agreement with BMI granted 
the decedent property rights in the account separate from 
the purported assets in the account.  The court also held that 
post-death events can be relevant in determining value.

In Richmond v. Commissioner, T.C. Memo 2014-26, de-
cedent died owning a 23.44% interest in a family-owned 
Subchapter C corporation incorporated in 1928 that owned 
marketable securities.  The company had a stated investment 
philosophy of maximizing dividends, but also had assets with 
small total basis compared to the value of the portfolio.  The 
estate filed the estate tax return using an unsigned appraisal 
from a CPA who did not have any appraiser certifications 
and used a capitalization of dividends methodology.  The 
IRS audited the return and increased the valuation almost 
three-fold.  At trial, the court held that the net asset valua-
tion method should be used, and came up with a value about 
double the estate’s original value.  Interestingly, in calculat-
ing the value, the court allowed a discount for the built-in 
capital gains tax, based on the present value of the capital 
gains, assuming they would be realized over 20 to 30 years.  
Finally, the court imposed a 20% accuracy penalty on the 
estate, because the estate had lacked a reasonable basis for 
its valuation and had not acted in good faith.

Estate of Elkins v. Commissioner, ___ F.3d ___ (5th Cir. 2014) 
has received some press because it supports fractional inter-
est discounts in works of art.  The Estate claimed a 44.75% 
fractional interest discount; the IRS refused to allow any 
discount for the artwork.  The Tax Court, after hearing from 
three estate experts and two IRS experts, allowed a 10% 
fractional interest discount.  On appeal, the Circuit Court 
noted that IRC § 7491 states that, after a petitioning taxpayer 
presents sufficient evidence to support a discount, the IRS 
has the burden to refute that evidence; the Court held that 
the IRS failed to do so.  The Circuit Court further rejected 
the Tax Court’s preponderance of the evidence method to 

determine the 10% discount, as that is applicable only when 
both parties present sufficient evidence.  Because the experts 
for the IRS did not meet their burden, the Tax Court erred 
in considering their positions, and only the estate’s experts 
could be considered.  Accordingly, the Circuit Court accepted 
the estate’s discount.  As a caveat, the IRS has surely learned 
its lesson in Elkins and, when it has another case involving 
fractional interests in art, will likely present appraisals that 
will meet its burden to refute the taxpayer’s.

Estate of Tanenblatt, T.C. Memo 2013-263 also received 
some press.  In short, the taxpayer’s appraiser did not appear 
in court because of a fee dispute between the estate and the 
appraiser.  As a result, the judge relied on only the IRS’s ap-
praiser in granting a modest discount for a family LLC.

In Whitehouse Hotel v. Commissioner, 755 F.3d 236 (5th Cir. 
2014), the taxpayer granted a conservation easement over 
the façade of an ornate building that taxpayer owned and 
was converting into a luxury hotel.  The taxpayer claimed 
a charitable deduction of $7.445 million; the IRS allowed 
a charitable deduction of only $1.15 million.  After a Tax 
Court trial, an appeal to the Fifth Circuit, and a remand, the 
Tax Court in the second trial valued the easement at $1.857 
million.  It also imposed a 40% penalty for gross under-
valuation.  On appeal, the Fifth Circuit upheld the valuation 
holding, but rejected the undervaluation penalty because the 
taxpayer showed good faith in relying on qualified appraisers 
and submitting a properly-prepared tax return.

One risk of having a family foundation or charitable lead 
trust (CLT) satisfy personal charitable pledges is that doing 
so may be an impermissible act of self-dealing, if a family 
member is personally liable for the pledge and the founda-
tion or CLT satisfies it on the family member’s behalf.  In 
PLRs 201421023 and 201421024, the IRS concluded there 
was no self-dealing because it was the trustees of the family 
foundation and CLT that entered into charitable pledges, not 
the husband and wife whose estates would fund the founda-
tion and CLT.

PLR 201422005 involved settlement of litigation of a trust 
that was grandfathered for GST purposes.  Pursuant to its 
terms, the trust for the benefit of the grantor’s spouse and 
issue was to terminate upon the death of the survivor of the 
grantor’s spouse and children, to be distributed to the grant-
or’s then living grandchildren, per capita.  The last surviv-
ing child petitioned to terminate the trust early; at that time, 
there were numerous grandchildren and great-grandchildren 
living, all of whom were income beneficiaries.  Under the 
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settlement agreement, each income beneficiary who was not a 
remainder beneficiary was to receive a distribution represent-
ing the actuarial value of the respective beneficiary’s interest 
in the trust.  While the IRS declined to rule on whether the 
distributions to non-remaindermen would constitute income 
or capital gain, it did conclude the distributions would not be 
subject to GST tax or result in taxable gifts.

PLR 201432004 is a good reminder about 9100 relief.  The 
taxpayer created and funded a trust for the benefit of his 
children and their descendants, to last for the perpetuities 
period.  An accounting firm prepared a gift tax return for 
taxpayer, but reported the gift to the wrong trust.  Grantor 
requested an extension of time to allocate GST exemption 
to the appropriate trust.  The IRS granted an extension of 
time to allocate GST exemption, saying that taxpayer acted 
reasonably and in good faith by relying on a qualified tax 
professional who failed to make the proper election.

In Clark v. Rameker, 134 S. Ct. 2242 (June 12, 2014), the 
Supreme Court held that inherited IRAs were not exempt 
property from bankruptcy and, therefore, were part of the 
bankruptcy estate.  Section 522(b)(3)(C) of the Bankruptcy 
Code exempts “retirement funds” from bankruptcy.  The 
Supreme Court said that “retirement funds” are sums of 
money an individual sets aside for when the individual stops 
working, and unanimously held that inherited IRAs are not 
retirement funds because the holder of the inherited IRA (1) 
may not add additional funds to the IRA, (2) is required to 
withdraw funds from the inherited IRA, even if not retired, 
and (3) may withdraw the entire balance at any time without 
penalty.  We should keep this case in mind when advising 
clients whether to leave their IRAs to beneficiaries outright 
or in trust.

On May 8, 2014, Treasury published final regulations under 
IRC § 67 relating to whether fiduciary expenses are subject 
to the 2% floor for miscellaneous itemized deductions, but 
amended them on July 17, 2014, so the regulations are effec-
tive for tax years beginning on or after January 1, 2015.  Some 
expenses incurred in administering an estate or trust are fully 
deductible for income tax purposes.  However, under IRC § 
67, expenses that are “miscellaneous itemized deductions” 
may be deducted “only to the extent that the aggregate of 
such deductions exceeds 2 percent of adjusted gross income.”  
An over-simplified summary of the regulations is that a cost 
incurred by a trust or an estate is subject to the 2% limita-
tion if it “commonly or customarily would be incurred by a 
hypothetical individual holding the same property.”

Consider just two of the ramifications of these regulations.  
First, attorneys and accountants who advise or serve as 

fiduciaries may want to separate their work into the two 
categories – subject to or not subject to the 2% limitation.  
Thus, for example, advice on balancing the interests of cur-
rent income beneficiaries and remaindermen may be fully 
deductible, while advice on the management of property may 
not be.  Second, corporate trustees that charge a “bundled” 
fee for both managing the trust assets and serving as trustee 
may need to unbundle these fees.  If bundled, the entire fee 
is subject to the 2% limitation.  If unbundled, the fiduciary 
portion will be fully deductible while the balance (i.e., invest-
ment advice) will not.  Skip said that Treasury would likely 
issue safe harbor guidance for fiduciaries.

2. Planning for an Electronic Age.  Karin Prangley and 
Anne Coventry discussed estate planning for digital assets.  
This presentation was useful, as this is a new element of our 
legal field and, for many of us, is less a part of our daily lives 
compared to some of our clients.

The presentation began with a definition of a digital asset.  
It is helpful to remember that a digital asset is an electronic 
record, but not necessarily the underlying asset.  So a bank 
account statement may be a digital asset, but the funds in 
the bank account are not.  Digital assets include email and 
text-message accounts and messages, accounts with organiza-
tions like eBay, Amazon, and PayPal, online storage accounts 
(often called cloud storage), such as DropBox and Google 
Drive, Web pages, domain names, blogs, and social network 
accounts such as Facebook and LinkedIn.

Next, Karin and Anne discussed why we should be concerned 
with digital assets.  One reason is value.  The most fascinat-
ing example is Bitcoin, an alternative currency outside of 
any governmental control that has grown in use (and value) 
over the past couple years.  Web names can be worth mil-
lions of dollars.  (Vacationrentals.com sold for $35 million in 
2007.)  Digital assets can be the key to locating or unlocking 
other traditional assets.  For example, some individuals do 
not receive paper copies of bank statements, and a personal 
representative may have no other means of finding these as-
sets without access to a decedent’s email account containing 
digital statements.

There are digital assets that have great non-financial value, 
such as online photo accounts, personal blogs, genealogical 
records, and hobby-related collections.  Sometimes our goal 
is to preserve these assets for the family’s enjoyment; other 
times, we want to secure them against unauthorized disclo-
sure in order to preserve a person’s reputation or discourage 
identity theft.

(continued from page 15)
Advanced Tax Institute. . .
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There are obstacles to accessing a decedent’s digital assets.  
Obvious obstacles are finding the username and password 
for an account.  Further, the contracts we “sign” with digital 
asset providers (the “terms of service”) typically prohibit any 
other individual from accessing our accounts, regardless of 
whether we authorize them.  And worse, federal and state laws 
criminalize access to digital assets if that access violates the 
terms of service.  As an example, if you use an email, photo, 
or social networking account that your spouse set up for your 
joint use, you may be breaking the law, because the terms of 
service prohibit anyone from using the account other than the 
person who set it up.  The result is the same even if you are 
the attorney-in-fact or personal representative of the person 
who set up the account.

The law in this area is developing quickly.  The federal 
government and all 50 states have criminal statutes pro-
hibiting unauthorized access to digital assets.  The Justice 
Department has stated it will not prosecute minor violations 
of digital laws, but a great deal remains to be worked out 
before we can feel comfortable advising fiduciaries to access 
decedent’s digital accounts.  The Uniform Law Commission 
recently promulgated a model Act relating to fiduciaries 
and digital assets (the Uniform Fiduciary Access to Digital 
Assets Act), so this may offer comfort as more states adopt 
this Act.  Unfortunately, the ULC, ABA’s RPTE Section, and 
state bar associations (including ours) seeking enactment 
have encountered powerful opposition from the technology 
industry, who believe that the Act will carry compliance 
costs for internet companies having to deal with fiduciaries’ 
requests for access.

The presentation next discussed how to help our clients plan 
for their digital assets.  (Remember that a provider’s terms of 
service may override our clients’ attempts to plan.)  As a first 
step, we can add specific authorization to our durable power 
of attorney forms.  We can remind our clients to maintain a 
list of digital accounts, along with usernames and passwords.  
Easy to overlook is a discussion with clients about whether 
they want to preserve some or all of their digital assets after 
death.  If they do, consider having clients appoint a fiduciary 
specifically for digital assets.  For digital assets that are 
critical to preserve after death, review the terms of service 
now, while the client is alive, for guidance about whether 
preservation is possible.

If terms of service prohibit access to anyone other than the 
primary owner, consider using another service.  Of course, 
with some digital asset platforms, such as Twitter or Face-
book, that is not practical.  In those cases, consider creating an 
entity to own the digital assets.  This is particularly important 
for celebrities or public figures whose notoriety will outlive 

them.  (The downside is that entities usually have to pay to 
access digital platforms, whereas individuals often can use 
them for free.)

Some digital platforms give a user the ability to name one 
or more individuals to have access to a user’s account upon 
death or disability.  Google is one provider allowing this.  This 
too is an evolving landscape, and is labor-intensive, because 
a client will need to review terms of service for each platform 
and, if permitted, fill out the appropriate forms.

Karin and Anne discussed what to do if a client becomes 
disabled or dies before doing the planning discussed above.  
The first step is to review current state and federal law, and 
then the terms of service for each digital asset provider.  If 
the terms of service permit it, email may be accessed via a 
decedent’s computer (if the browser automatically saves the 
username and password), tablet, or smartphone.  If this does 
not work, some platforms will grant access under certain 
circumstances.  For example, email accounts through the 
cable or telephone company may reset a password upon a 
fiduciary’s request.  Hotmail and Yahoo will release the con-
tents of email accounts under certain circumstances.  Email 
accounts should be searched for clues to other assets, such 
as bank accounts and rewards programs.

Finally, a fiduciary may have to value a decedent’s digital 
assets.  (The IRS is becoming more sophisticated in identify-
ing digital assets.)  Two organizations that appraise web sites 
and domain names are Web Critiques and Accurate Domains, 
although their appraisals are perhaps better suited for market-
ing or promotion, and not for estate tax values.  Instead, the 
presenters recommended traditional business appraisers.

3. Planning for the 3.8% surtax for Estates and Trusts.  
Jeremiah “Jerry” Doyle, IV discussed the application of 
the relatively new 3.8% net investment income (NII) tax 
on estates and trusts and techniques to reduce its impact.  
Congress enacted this tax as part of the Affordable Care Act 
to offset that Act’s costs.

The 3.8% surtax applies to married, joint-filers whose income 
exceeds $250,000 ($125,000 for married filing separately) 
or single filers whose income exceeds $200,000.  These 
thresholds are not indexed for inflation.  The 3.8% surtax 
also applies to estates and trusts with adjusted gross income 
over the highest income tax threshold ($12,150 in 2014, 
$12,300 in 2015).  The tax for estates and trusts is 3.8% 
multiplied by either the AGI over the income tax threshold 
or the undistributed NII, whichever is less.

(continued from page 16)
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For example, assume a trust earned $13,150 of income 
in 2014, comprised of $10,000 of investment income and 
$3,150 of ordinary income.  The 3.8% surtax is the lesser of 
(1) 3.8%x($13,150-$12,150), or $38, or (2) 3.8%x$10,000, 
or $380.  In this case, the smaller amount is $38.  In contrast, 
assume another trust earns $13,150 as well, consisting en-
tirely of ordinary income.  Here, there will be no 3.8% surtax 
because there is no NII.

Key to calculating the 3.8% surtax is undistributed NII.  
Investment income consists of three classes of income:  (1) 
gross income from interest, dividends, rents, royalties, and 
annuities; (2) gross income from passive activity; or (3) net 
capital gains.  Investment income does not include distribu-
tions from IRAs or qualified plans, income from an active 
business, gain from the sale of an active interest in a partner-
ship or Subchapter S corporation, and interest from tax-free 
bonds.  Once investment income is calculated, expenses 
properly allocated to the production of the investment income 
are subtracted to arrive at NII.  Finally, NII distributed to 
beneficiaries is subtracted to arrive at undistributed NII.

A quick rule of thumb is that the 3.8% surtax will apply to all 
trust investment income if the trust is in the maximum income 
tax bracket, unless the trust’s income is distributed to the 
trust beneficiaries.  It may help to think about the difference 
between simple and complex trusts to better understand the 
tax.  In a simple trust, all distributable net income (DNI) is 
distributed to the beneficiaries, but no other amounts.  Interest 
and dividends are part of DNI, while capital gains generally 
are not.  Accordingly, most simple trusts will not have to 
pay the 3.8% surtax on interest and dividends (although the 
beneficiaries may be subject to it).  However, because capital 
gains generally are not part of DNI, a simple trust’s net capital 
gains will be subject to the 3.8% surtax if the trust’s AGI is 
over the threshold.

The 3.8% surtax does not apply to fully charitable trusts, 
charitable remainder trusts (although the unitrust or annuity 
beneficiaries may be subject to the tax because of the invest-
ment income distributed to them), or grantor trusts (although 
the grantor may be subject to the tax). 

Two tricky areas are capital gains and passive/active income.  
Capital gains are generally retained, and therefore taxed, at 
the trust level.  If the beneficiaries are in a lower tax bracket, 
it may make sense to figure out a way to include capital gains 
in DNI.  IRS Regulation § 643(a)-3(b) provides exceptions to 
the general rule, and states that capital gains can be allocated 
to DNI if the trust instrument or local law (1) allocates capital 
gains to income, (2) allocates gains to corpus but the trustee 
consistently treats the capital gains as part of DNI, or (3) al-

locates gains to corpus but the trustee actually distributes 
the gains to the beneficiary (or calculates the amount to be 
distributed to the beneficiary based on the capital gains).

The passive/active income issue arises when the trust owns an 
interest in an operating business.  (Income from passive activ-
ity is subject to the 3.8% surtax, while income from active 
activity is not.)  The IRS has not issued definitive guidance on 
whether the trustee’s, the beneficiary’s, or a trust employee’s 
participation in a trust-owned business will constitute active 
participation, so we are in uncertain territory.

Next, Jerry discussed planning ideas to reduce or avoid the 
3.8% surtax.  First, a trustee should consider the tax impact 
of tax-exempt bonds versus taxable ones.  It may be better 
for trusts to invest in low-dividend stocks and mutual funds, 
although this is contrary to the current investment style of 
high-dividend investments as a substitute for bonds.  As for 
simple trusts, these pointers may not matter if the beneficiary 
is in a lower income tax bracket.  As for complex trusts, 
trustees should weigh distributing DNI to the beneficiaries 
versus increasing distributions to spendthrift beneficiaries.  
The trustee must also make sure any distribution is authorized 
by the trust instrument.

A buy-and-hold investment strategy will reduce capital gains.  
If the trust does realize gains, the trust should harvest any 
losses by the end of the tax year.  The trustee should consider 
whether and how to distribute the gains to the beneficiaries.  
Jerry also mentioned a strategy that works for a complex trust 
making a discretionary principal distribution to a beneficiary 
who is in a lower tax bracket.  Instead of distributing cash 
to the beneficiary, the trust can distribute appreciated assets.  
The beneficiary can sell the asset, realize capital gains, and 
pay tax at a lower rate and perhaps avoid the 3.8% surtax.

Jerry mentioned a number of other, more advanced tech-
niques.  One is to consider converting a non-grantor trust into 
a grantor trust, if the grantor is still living and is in a lower 
tax bracket.  Another is a technique to be able to treat capital 
gains as part of DNI.  Trust assets are transferred into an LLC.  
Trusts treat distributions from entities, such as LLC’s as DNI.  
Any capital gains realized in the LLC can be distributed to 
the trust as trust accounting income, and then be distributed 
to the beneficiaries as DNI.  A similar technique is to transfer 
trust assets to a Subchapter S corporation and then make a 
QSST election, so that the income and expenses are taxable 
at the beneficiary level.  Of course, these techniques will 
apply only in certain circumstances.

(continued from page 17)
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4.  Charitable Planning for the Entrepreneur.  Jonathan 
Ackerman presented his suggestions on advising family 
business owners on making gifts to charities.

To illustrate the power of charitable planning, Jonathan began 
with a straightforward example of a charitable individual 
(Fred) who is ready to sell his zero-basis business to a willing 
buyer.  Fred could sell his business outright, in which case 
there will be a large tax bill, leaving less net proceeds to invest 
for Fred’s support.  Or, Fred could contribute his business to 
a charitable remainder trust (CRT), which would then sell 
the business.  CRTs do not pay taxes on capital gains; rather, 
a portion of the gains are distributed to Fred each year, thus 
spreading the tax burden over many years.  As a result, the 
CRT would retain all of the proceeds to reinvest in stocks, 
bonds, and other assets, and pay Fred a stream of income for 
the rest of his life.  Further, Fred would receive an up-front 
charitable deduction, and then upon his death, one or more 
charities would receive the balance of the trust.

Next, Jonathan tweaked this example and assumed that Fred 
owned 51% of the company and his daughter owned the bal-
ance.  A CRT can be used to balance Fred’s wishes to transfer 
ownership of the company to his daughter while retaining an 
income stream for life and providing for charity upon death.  
Here, Fred can contribute his 51% interest in the company to 
a CRT, and then the company can redeem his shares, leaving 
his daughter with 100% ownership in the company.  While 
this is a self-dealing issue, IRC § 4941(d)(2)(F) provides an 
exception for corporate liquidations, mergers, redemptions, 
and recapitalizations, if all shareholders are subject to the 
same terms, and the amount paid for the shares is cash (not 
a note) at least equal to fair market value.

Jonathan gave an overview of a number of regulatory issues 
that reminded us that we need to be careful when advising 
clients in this area.  First he discussed the Unrelated Busi-
ness Income Tax (UBIT), which arises when charities or 
CRTs earn trade or business income on activities that are 
unrelated to a charity’s function.  Interest, dividends, and 
rent are excluded from the definition of UBIT.  Also, chari-
ties can conduct some activities, such as operating a cafeteria 
for the convenience of its employees, without that activity 
reaching the level of a trade or business.  UBIT can come up 
in unexpected places, such as when a charity or CRT owns 
an interest in a partnership that operates a business, or when 
the charity or CRT owns debt-financed property.

If a charity receives UBIT, that income is taxed as if the char-
ity were a for-profit corporation or trust.  If a CRT receives 
UBIT, that income is taxed at a rate of 100%.  A charitable 
lead trust (CLT) loses a dollar of charitable deduction for 

each dollar of UBIT it receives.

Jonathan next discussed the Excess Business Holdings Tax, 
which applies if a private foundation and the family that set 
up the foundation together own more than 20% of the stock 
of a company or 20% of the profits or beneficial interest of a 
business enterprise.  A foundation has five years to dispose of 
its ownership in excess of that threshold.  If it does not do so, 
the foundation must pay a 10% tax on the value of that excess 
and then a 200% tax if it continues to own that enterprise.  
The good news is that this tax does not apply to CRTs that 
currently pay an income stream only to individuals.

The Jeopardy Investment Tax was the next topic.  Generally, 
a jeopardy investment is one that is imprudently risky and 
jeopardizes the ability of the private foundation to carry out its 
exempt purpose.  No investment is automatically a jeopardy 
investment; rather, it has to be looked at in the context of the 
entire portfolio.  Further, the tax applies only to investments 
a private foundation buys, and apparently not to gifts to the 
foundation.  This tax, like the Excess Business Holdings Tax, 
does not apply to CRTs that currently pay an income stream 
only to individuals.

Jonathan returned to Fred, the business owner, and discussed 
the complications if he gives company stock to a CRT after 
he has begun negotiations to sell the company or entered into 
a plan to redeem the shares.  The dividing line is whether 
the CRT, at the time of the gift, is legally bound or could be 
compelled to sell or redeem the shares.  Thus, if Fred gives 
his company stock to a CRT after a binding arrangement 
had been reached, all capital gains will be imputed to Fred.  
On the other hand, if the sale of the company is still being 
negotiated or an agreement has not been signed, the capital 
gain will not be imputed to Fred, and he will be able to take 
advantage of the CRT’s ability to defer the gains.  (The same 
rules would apply if Fred wanted to give his company shares 
to a charity.)

The next topic was the special problem of ownership of 
Subchapter S corporations.  All income from these entities 
is UBIT income to charities and CRTs.  As discussed above, 
a charity pays income tax on UBIT income at normal cor-
porate or trust rates, while a CRT pays tax at a rate of 100%.  
Jonathan proposed two work-arounds.  One is to convert the 
corporation into a Subchapter C corporation.  The other is for 
the company to contribute business assets to a CRT;in this 
solution, the S corporation could receive a stream of income 
for up to 20 years, but not for the rest of Fred’s lifetime.  
Because of these complications, charitable planning with S 

(continued from page 18)
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SEARCHING THE MSBA ESTATE AND TRUST LAW

EMAIL LIST ARCHIVES

For those persons wishing to review past messages on the MSBA Estate and Trust Law Email List, they are 
archived and can be accessed as follows: 

1. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

2. Login using the email address used on the listserv and click OK. 

3. Click on reset password because this is not the same as the one you use on msba.org.

4. Click on “email password”

5. A temporary password will be sent to your email address.  This is only good for one hour.

6. Chose a password which must be at least 8 characters in length and include at least one 

uppercase character and one number and one special character (i.e. &^*%+= )

7. This is the Lyris Archives password. 

8. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

9. Enter your email address and your new Lyris password.

10. You will then see listservs of those lists you are subscribed to. 

11. Choose the list you wish to view. 

12. You will then see a list of recent messages. 

13. To search past messages choose “search” from the navigation menu on the left. 

14. By using the advanced search options you can search the archives for particular words in the 

entire message, header, or body, and you can exclude words from the search.

corporations is challenging.

Jonathan next discussed a proposed gift of a family limited 
partnership (or LLC) that owns marketable securities and 
rental real estate to a CLT.  A CLT is the inverse of a CRT:  
it pays a stream of income to one or more charities for a term 
of years or a person’s lifetime, and then the balance reverts to 
the grantor or is paid to individuals (typically family mem-
bers) or trusts for their benefit.  This proposed gift will not 
be subject to the Excess Business Holdings Taxif one of the 
following exceptions applies: (1) the family LP or LLC will 
not be considered a “business entity” if at least 95% of its 
income is passive; (2) the Excess Business Holdings Tax will 
not apply if the actuarial value of the lead interest going to 
charity is 60% or less than the value of the entire trust.  (This 
second exception may not help, because we generally try to 
maximize the actuarial value of the charity’s lead interest, 
as that reduces or eliminates the taxable gift on account of 

(continued from page 19)
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the remainder interest going to family.)  If neither of these 
exceptions applies, the CLT will have five years to dispose of 
the family LP or LLC, and then could apply for an extension 
of an additional five years.

The final scenario involved real estate.  Jonathan discussed 
whether a donation of rental real estate created a UBIT 
problem.  In general, rental income does not trigger UBIT.  
Exceptions to this general rule are if the landlord provides 
substantial services to the tenants or the rent is not fixed 
(e.g., rent is based on a tenant’s revenue or profit).  Even if 
those exceptions do not apply, there could be UBIT if the 
transferred real property is subject to debt.  Jonathan’s com-
ment was that debt-encumbered property raises a number 
of issues, which is a reminder to us not to rely on a brief 
presentation (or this summary) in determining whether a 
transaction will work.
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You can find an interactive and expanded online version of 
this column at: http://technobytesmd.blogspot.com/.

Hillary Clinton and Unknowns 
“Reports that say that something hasn’t happened are always 
interesting to me, because as we know, there are known 
knowns; there are things we know we know. We also know 
there are known unknowns; that is to say we know there are 
some things we do not know. But there are also unknown 
unknowns -- the ones we don’t know we don’t know. And if 
one looks throughout the history of our country and other 
free countries, it is the latter category that tend to be the 
difficult ones.”

Donald Rumsfeld, U.S. Secretary of Defense

We are said to live in the “Information Age.”  Computers 
and the Internet have us awash in information.  We have at 
our finger tips access to massive amounts of information 
that once required extensive physical searches of libraries, 
museums, and public records.  That immediacy and acces-
sibility, however, does not help us at all with the information 
that is missing, lost or never retained.

Bill Bryson has written 
a slender biography of 
William Shakespeare.  
Intentionally so, be-
cause Bryson limited 
himself to those ele-
ments of Shakespeare’s 
life as to which there is 
some hard evidence or 
record.  The surprising 
thing is that we have 
relatively little docu-
mentation about a man 
that many consider 
the world’s greatest 
playwright.  In fact, if 
it were not for technol-
ogy, we likely would 

not have much interest in Shake- speare at all.  He might 
have been a tiny footnote or small paragraph in the history of 
theater in the Elizabethan age.  The technology involved was 
the printing press.  Shakespeare had the good fortune to have 
had his plays published both during his lifetime in the folios 
and, more importantly because of the additional number 
of plays collected, in the quartos published posthumously 

by his friends and theatrical colleagues John Heminge and 
Henry Condell.  

Artists like Shakespeare and Ben Johnson are known and 
revered today because their poems and plays were pub-
lished.  We can read and evaluate their art.  And, of course, 
the printed plays had to be preserved to survive, so future 
generations long after could appreciate and debate the merit 
of them.  Again, fortunately for Shakespeare, an abundance 
of his published work was preserved.  Without these printed 
examples, Shakespeare likely would be one of those “known 
unknowns,” someone with a name and a place in history, but 
no context or evidence of his work, of his greatness.

What historical analysis needs is contemporaneous docu-
mentation of some kind.  Even with documentation, things 
can be confusing.  Hopefully, many of us might say that we 
know Lincoln’s Gettysburg Address, one of the most famous 
speeches in American history.  This is so because of the his-
torical record.  There were contemporary newspaper stories 
and ample written recollections.  The record is not without 
some ambiguities.  Lincoln followed a two-hour oration by 
Edward Everett.  His speech of just ten sentences lasted only 
a few minutes, so the majority of the crowd apparently was 
unaware that the President had spoken at all.  Although we 
think that we know the words of the Gettysburg address, 
perhaps by memory, there are actually five known copies, 
differing in some respects, as well as printed transcripts in 
the newspaper reports.

But we have some record of these events that has been 
preserved and can be analyzed.  Lincoln provides another 
famous example of history’s dependence on preservation 
of a record.  In November of 1864, Lincoln wrote a short, 
but moving letter to Mrs. Bixby in Boston, Massachusetts 
to console her on the loss of her five sons who died fighting 
in the Civil War.  That letter survives and has made its way 
into contemporary culture.

Preservation of an archive is essential to understanding the 
past.  That archive may not be without contradictions or 
omissions, but it is better than pure fabrication.  It allows 
historians some insight from contemporaneous evidence, 
which then can be weighed and from which conclusions can 
be drawn.  It gives us our “sense of the past.” 
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We now have a National Archive for the precise purpose of 
preserving a record of government activities, communications, 
and deliberations.  One of the reasons to be thankful that con-
temporary U.S. Presidents raise money and build presidential 
libraries is that they donate their personal papers to such librar-
ies, so that we have them to assist in accessing history.

With modern technology, the preservation of a record of 
government deliberations has entered a new era.  Let’s look 
at two separate examples.

“Watergate” involved hired persons breaking into the office 
of the Democratic National Committee.  In addition to much 
other information gathered during his presidency, Richard 
Nixon had tape recording equipment installed in the White 
House, from which much was learned of his personal inter-
action and involvement in the Watergate break-in.  Much 
mystery arose, however, from the famous “18 minute gap” 
in those tapes.  The gap allegedly resulted when Nixon’s 
secretary, Rosemary Woods, mistakenly erased part of a 
tape she was transcribing.  This mysterious omission aside, 
the Nixon tapes proved rather revealing about the general 
workings of the Nixon White House.

Now we have revelations that, while serving as Secretary of 
State, Hillary Clinton did not use the government network 
servers for email communication.  Instead, she used a private 
server installed in her home in Chappaqua, New York.  While 
the government security services protected this computer, the 
computer and its files remained with Clinton after she left 
office.  She did not turn over any of her emails to the State 
Department or the National Archives.

She did turn over to the government a significant number of 
emails that she (or someone working for her) determined to 
be related to State Department or other governmental activi-
ties.  Clinton declared that what was left on the server was 
private, personal communication not related to governmental 
activities.  How this was determined may yet be satisfacto-
rily explained, but there does not appear to have been any 
independent governmental involvement in this determination.  
Then, Clinton seemingly closed the door by announcing 
that the contents of the private server had been wiped clean.  
Everything is gone!

Concurrently, this whole situation revealed that the govern-
ment generally has been doing a very poor job at turning 
over the records required by law to be sent to the National 
Archives.  As part of its coverage of Hillary Clinton’s email, 
in March The New York Times reported:

“But the State Department disclosed on Friday that until last 

month it had no way of routinely preserving senior officials’ 
emails. Instead, the department relied on individual employees 
to decide if certain emails should be considered public records, 
and if so, to move them onto a special record-keeping server, 
or print them out and manually file them for preservation.”

Slate has a further commentary on this more dismaying rev-
elation in its post “The Real Scandal Behind Hillary Clinton’s 
Email.”  Fred Kaplan’s piece makes Hillary Clinton’s situation 
truly secondary to the more pervasive loss of information:

“The Times story then returns to the saga of Clinton’s private 
email account, but the big, truly gasp-worthy story for the 
ages lies in those two sentences. The State Department is do-
ing nothing to retain public records. Neither, others tell me, 
are the other federal bureaucracies. As a result, our history 
is vanishing into the ether. Major decisions—cataclysmic 
events—are happening all around us, but their causes may 
never be known.”

Certainly email can be as deceiving or ambiguous in inter-
pretation as any other communication -- often only a partial 
narrative without a fuller context.  Certainly Hillary Clinton is 
entitled to privacy with respect to personal email.  In choosing 
to use her private server for both governmental and personal 
communication, however, Hillary Clinton created a difficult 
situation with respect to knowing what was contained in her 
governmental communication.

Proper historic analysis takes pieces of the puzzle and tries 
to put them together in a coherent, cogent analysis of what 
happened.  So every piece counts in that analysis.  Without 
them the puzzle has empty spots, like the gaps in Shake-
speare’s life, which if filled, would perhaps prove critical to 
understanding the entire picture.

At worst, what has happened is destruction of the record of 
history.   At best, what happened is a careless disregard for 
history in favor of temporary expediency, an appropriation 
of independent judgment about what is important and what 
is not.  Either way, history may have been robbed of infor-
mation that might have resulted in fuller understanding of 
what happened during Hillary Clinton’s tenure as Secretary 
of State.  In effect, Hillary Clinton has created at least a 
“known unknown,” something similar to Nixon’s “eighteen 
minute gap.”  A result could be that we repeat the mistakes 
of the past.

Flashbyte: CAPTCHA:  Are you gort or gnut? 
PCMag reports on December 3, 2014 that Google has elimi-
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nate CAPTCHA, replacing it with a simple yes/no check box 
to the question “Are You a Robot?”  CAPTCHA is a “chal-
lenge response” test designed to detect spammers and other 
non-human computer automated (robotic) programs from 
clogging online queues.  An example would be a robotic 
program trying to purchase concert tickets for a ticket scalper.  
This solution seems so simple it poses the question “why did 
it take so long” to figure it out. 

Bitcoin and FBAR 
Bitcoin may seem a bit exotic for most of us.  Bitcoin is an 
electronic currency often associated with speculators and 
users interested in disguising their payment exchanged for 
illicit goods, but it is used in legitimate commerce as faster, 
cheaper way to make payments across borders, skipping over 
currency conversions and exchange rates through commercial 
banks.  As such, Bitcoin represents something that we may 
see as increasingly useful for legitimate purposes, even in 
personal transactions.  The IRS seems to think Bitcoin war-
rants serious consideration, particularly in its efforts to track 
offshore funds held by U.S. taxpayers.  Now, Bloomberg 
BNA reports:

Taxpayers may soon have to report bitcoin and other virtual 
currency accounts held in foreign exchanges to the IRS 
as the agency’s focus on foreign assets sharpens, experts 
tell Bloomberg BNA. They say there is a strong possibility 
that bitcoin accounts could fall within the scope of assets 
individual taxpayers must reveal to the IRS on the Report of 
Foreign Bank and Financial Accounts (FBAR). Eventually, 
experts say, it is even possible that the foreign exchanges 
themselves may be considered foreign financial institutions 
that have to report the accounts to the IRS under the Foreign 
Account Tax Compliance Act.

FBAR and FATCA are major efforts to track accounts across 
borders.  Also associated with this effort is FATFA, the Fi-
nancial Action Task Force on money laundering.  The United 
States actually lags behind much of the rest of the world in 

the effort to gain more transparency with respect to financial 
accounts and transactions.  This is partly due to the strongly 
imbedded American legal principle of client confidentiality.  
International pressure gradually is forcing change here.  The 
IRS considerations are a part of this broader effort.  

FlashByte:  getting Mircosoft 360 Into your Life
Microsoft has moved rather rapidly to reshape its relation-
ship to mobile computing.  Earlier Microsoft announced that 
its most popular software (Word, Excel, etc.) now would be 
available as free applications for mobile platforms.  This 
placed Microsoft software products on many mobile devices 
and helped to stem migration away from Microsoft desktop 
software for businesses and individuals who wanted integra-
tion across desktop and mobile computing platforms.  At the 
same time, Microsoft has continued to improve the desktop 
products used by many businesses.

Now comes the announcement that mobile users will get free 
basic access to Microsoft 360.  (Microsoft will continue to 
charge a subscription fee to access advanced features.)  Mi-
crosoft 360 essentially is a hub through which desktop and 
mobile applications can share work product back and forth.  
This announcement is a big step toward capturing more users 
on iPhones and iPads.  It is also another strategic move to 
make Microsoft a meaningful player in computing beyond 
the desktop.  Microsoft products are still a fundamental part 
of computing in both the office and home.  While software 
from others plays some role, Microsoft has continues to 
dominate operating systems on desktops and continues refine 
its software suite.  Its current versions of Outlook, Word 
and Excel are very functional and will become much more 
important now that they can be used more effectively on all 
mobile computing devices.  Ultimately, this announcement 
is going to drive other companies toward greater and better 
integration of software.  For consumers facing the dilemma 
of different software in the office, at home and on mobile 
devices, this strengthens Microsoft’s hand in trying provide 
one application platform that will cover the full spectrum. 
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