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It is an honor to be serving as the 
current Chair of the Estate and Trust 
Law Section of the Maryland State 
Bar Association.  In looking back on 
more than a decade as a member of 
the Section Council, though, I must 
admit that when I was invited to join, 
I had only a vague idea of what the 
Section Council actually does.  Since 
current members of our Section may 
be similarly uncertain as to our role, 
I would like to take this opportunity 
to explain the function of the Section 
Council to you, the members of the 
Estate and Trust Law Section.

The Section Council consists of 

eighteen active members, with the 
three immediate past Chairs continuing 
to serve as voting members.  We are 
drawn from different geographic areas 
to the extent possible and include or 
have included attorneys ranging from 
solo practitioners, to members of 
large firms, to those who have moved 
from private practice into financial 
institutions. Most basically, the 
Section Council membership criteria 
include extensive practical experience 
and knowledge of the issues faced by 
the members of our Section. 

First and foremost, our role is to do 
whatever we can to support, enhance 

and improve the practices of our Section 
members.  We invite your comments 
and concerns, whether voiced directly to 
us or reflected in the exchanges on our 
Section listserv. Problems encountered in 
practice, statutory language that proves 
to be unclear in application, and even 
suggestions for previously unrecognized 
improvements are but a few examples of 
the issues that are brought to our attention 
for possible action. 

In addressing these issues, the Section 
Council is your voice on multiple 
levels.  Our most visible activity is in 
the arena of Maryland legislation that 
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affects the members of our Section.  From summer through 
mid-spring each year, we are intensely involved with 
legislation proposed in the General Assembly and with the 
legislators who will help enact these bills into law.

Legislative agenda items come from a variety of sources.  
Exchanges with Section members help us formulate many 
of the initiatives that we pursue or support, and the members 
of our Section Council themselves also serve as a vocal and 
insightful source of legislative ideas.  Other projects, such as 
the recent Maryland Trust Act, however, begin as proposed 
uniform laws that are then exhaustively reviewed, revised 
and (sometimes) rewritten.  While the Maryland Trust Act 
may be unique in its slow passage from introduction to 
enactment over the course of more than a decade, we are 
or will soon be seriously looking at other uniform laws for 
enactment in Maryland, including ones dealing with digital 
assets and trust decanting.

As part of our legislative initiative, we encourage all Senators 
and Delegates to use the Section Council as a resource when 
considering legislation that will have an impact – whether 
direct or indirect – on the practices of our Section members.  
Even where we are not part of the initial drafting process, 
we look for estate and trust law implications in all bills that 
are introduced.  When we identify issues that could affect 
our Section, we offer to work with the legislators involved 
to ensure that those issues are addressed in the finalized 
legislation.  A good case in point is Section 20-111 of 
the Health General Article, which was enacted to protect 
governmental survivor benefits for children conceived after 
the death of a parent via assisted reproductive technology 
(i.e., the posthumous use of genetic material) in response to 
the concerns of active duty military personnel and individuals 
facing serious medical issues.  The Section Council crafted 
an amendment to address how posthumously conceived 
children would affect the deceased parent’s estate, as well 
as the rights of the child with respect to the estates and trusts 
(existing and future) of other family members.

We are also our Section’s voice before the Registers of 
Wills and Orphans’ Court Judges.  Members of the Section 
Council attend the quarterly meeting of the Registers and 
Judges to raise issues that our Section members have brought 
to our attention and, in turn, to listen to concerns voiced by 
the Registers and Judges themselves.  The joint meetings 
often prove to be a fertile source for improvements that 
eventually make their way into legislation or rules aimed at 
improving the practices and procedures involved in estate 
administration in Maryland.

Going beyond these activities, the Section Council actively 

organizes, promotes and supports educational programs 
that address the needs of our Section, such as the annual 
Advanced Tax Institute in November and Advanced Estate 
Planning Institute in May.  While our focus is frequently 
on hot topics ranging from new legislation to sophisticated 
planning strategies, we also promote more basic programs 
for Section members new to the practice such as Allan 
Gibber’s weeklong evening course on Estate Administration 
in Maryland.  Regularly, the section coordinates seminars 
through the MSBA on Basic Estate Tax Planning, Will 
Drafting in Maryland, and Using and Drafting Trusts in 
Estate Planning. 

So, what doesn’t the Section Council do?  Although we 
advocate in Annapolis for legislation that we believe is 
needed or beneficial, we are not lobbyists.  Politics and 
partisan feelings are not part of our agenda.  There is a 
misconception, however, that we are not permitted to 
take a position on tax issues.  This is not the case.  When 
the overhaul of the Maryland Estate Tax was before the 
General Assembly last spring, for example, we were able 
to provide testimony focused on the technical, practical 
and administrative aspects of the bills under discussion.  
Whatever Council members might feel as individuals or 
practitioners, we take seriously our role as the “honest 
broker” who can address the ramifications, pros and cons of 
legislation objectively and without bias.

When all is said and done, the Section Council is here to 
serve you and to improve the practice of estate and trust law 
in Maryland.  Please do not hesitate to call on us.  

Please send your professional news or announcements to 
one of the Editors at:

Anne W. Coventry  Mary Alice Smolarek 
Pasternak & Fidis, P.C. Wright, Constable & Skeen, LLP 
7735 Old Georgetown Rd. 100 North Charles St.  
Suite 1100   16th Floor 
Bethesda, MD 20814-6130 Baltimore, MD 21201-3812 
(301) 656-8850 Ext. 457 (410) 659-1318 
(301) 656-3053 (fax) (410) 659-1350 (fax) 
acoventry@pasternakfidis.com masmolarek@wcslaw.com 

MEMBER NEWS
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By Cathleen C. Opel, Esq., Saul Ewing LLP

the elephaNt iN the room:
the impaCt oN estate aNd trust praCtitioNers  

oF the White house iNitiative oN ivory

In our Spring 2014, Newsletter, Jeremy Robinson’s article, 
Firearms and Estate Planning:  An Introduction to “Gun 
Trusts”, addressed estate planning and administration 
issues presented by assets that are subject to possession and 
transfer restrictions.  He made clear that navigating through 
the patchwork of federal and state firearms statutes is not 
for the faint of heart and requires a practitioner to know, at 
the very least, a basic framework of federal and Maryland 
firearms laws and regulations before attempting to account 
for firearms in an estate plan. 

As with firearms, assets that are composed of ivory are 
subject to possession and transfer restrictions, the violation 
of which could result in steep penalties.1 For that reason, 
a practitioner must give special deliberation as to the 
possession and use of estate or trust assets that are composed 
of ivory.2 Unlike a firearm - which by its very nature raises a 
caution flag - an item composed of ivory generally appears 
innocuous or is a seemingly minor component of a larger 
item, and therefore the importance of its proper handling 
might be overlooked, creating a legal trap for the unwary.  

A recent call to action by the White House to intensify 
efforts to combat wildlife trafficking and the poaching 
of protected species has resulted in a flurry of federal 
regulations, both finalized and proposed, that raise 
questions about the possession and use of ivory held in 
an estate.  There may also be legal restrictions on ivory at 
the state level, although that is not the case in Maryland.  
International laws further complicate the legal landscape.  
Collectively, these laws cast a wide net in the noble effort to 
protect elephant populations from extinction, a net which, 
some would argue, has been overreaching3, and which may 
ensnare, among others, unsuspecting beneficiaries, personal 
representatives, trustees and practitioners.  

Ivory can be found in many items often held by estates, 
such as musical instruments, jewelry (e.g., cameos), chess 
sets, family heirlooms, and collectibles, as well as less 
commonplace items, such as sport-hunted trophies.  Federal 
laws do not make a distinction based upon the amount of 
ivory in an item – a violin bow with an ivory tip is subject 
to the same stringent regulations as a Steinway piano with 
ivory keys.  If an estate has an item composed of ivory, 
current regulations will dictate whether possession of that 
item is legal, and if so, whether it is subject to restrictions 
on its use (such as a restraint on sale) by the personal 
representative or in the hands of the beneficiary.  If the 

ivory is illegal to possess and cannot be sold, its value for 
estate tax purposes may prove difficult to determine.  This 
article will provide an overview of the laws implementing 
the recent government initiative to crack down on illegal 
trafficking of African elephant ivory4 and the impact of 
those laws on estate administration.  

The Legal Framework.  Protection of the African elephant 
and control of the ivory trade are highly complicated by the 
fact that these efforts are implemented under an interrelated 
system of international, federal and, more recently, state 
laws.5 Several key elements of our federal regulatory scheme 
are found in the Convention on the International Trade in 
Endangered Species of Wild Fauna and Flora (“CITES”)6.    
CITES is a 1973 international treaty under which 180 
countries regulate commercial and non-commercial trade 
of protected species.   The level of government protection 
afforded a species is based upon its listing in one of three 
CITES Appendices.  A species listed in Appendix I is judged 
to be in the greatest danger of extinction, and is therefore 
subject to the most stringent trade restrictions; Appendix II 
listings allow for limited trade; and Appendix III listings 
essentially serve as forewarnings.7 The African elephant 
was first listed in CITES Appendix III on February 26, 
1976, moving to an Appendix I listing on January 18, 1990.  
These dates are important because they are frequently 
referenced in federal regulations as demarcation dates for 
determining a permitted use of an item of ivory.  CITES is 
also the source of several key documents that are required 
for the import, export and sale of elephant ivory under our 
federal regulatory scheme.  

The United States implements CITES provisions through the 
Endangered Species Act (the “ESA”).8  CITES provisions 
apply only to international trade (export/import activity).  
The commercial and non-commercial movement of ivory 
domestically is governed by national laws, including under 
regulations promulgated under the ESA, and some state laws.

The United States Department of Interior Fish and Wildlife 
Service (“FWS”) is one of the leading federal agencies 
tasked with implementing federal laws that are aimed at 
protecting an endangered or threatened species.  FWS works 
with numerous federal and state agencies, industry groups, 
and conservation organizations in fulfilling its mission.

(continued on page 4)



44

(continued from page 3)
Elephant in the Room. . .

Executive Order 13648.  On July 1, 2013, President Obama 
issued Executive Order 136489,  committing the United 
States to intensified efforts to combat the poaching and illegal 
trade of protected wildlife, including the African elephant, 
through new regulations and rule changes, as well as strict 
enforcement of existing international and domestic laws.  

The White House Initiative on Ivory.  On February 11, 
2014, in furtherance of Executive Order 13648, the White 
House announced its “National Strategy for Combating 
Wildlife Trafficking” (the “Strategy”) and a “Commercial 
Ban on Trade in Elephant Ivory” (the “Ban”) in a single press 
release (“Fact Sheet”).10 The White House initiative on ivory 
is aimed at protecting African elephants from being pushed 
to extinction by eliminating the United States as a significant 
contributing factor for the poaching crisis - the United States 
is the world’s second-largest market for illegal ivory.  

The Strategy.  The Strategy sets three strategic priorities:  
“[1] strengthening domestic and global enforcement; [2] 
reducing demand for illegally traded wildlife at home and 
abroad; and [3] strengthening partnerships with international 
partners, local communities, NGOs [Non-Governmental 
Organizations], private industry, and others to combat 
illegal wildlife poaching and trade.”  

The Ban.  The Ban prohibits the “commercial imports, exports 
and domestic sale of ivory, with a very limited number of 
exceptions.”  Under the Ban, Federal Departments and 
Agencies are tasked with taking administrative regulatory 
action to implement the Ban based on proposed rules set 
forth in the Fact Sheet.  

United States Fish and Wildlife Service Director’s Order 210.  
On February 25, 2014, FWS took its first regulatory action 
in response to the White House initiative with issuance of 
Director’s Order 21011,  as amended on May 15, 2014 (“DO 
210”)12.   DO 210 banned the import of all commercial ivory 
items, clarified the definition of “antique” (discussed further 
below) and gave FWS employees guidance to carry out the 
White House directives.  

FWS has prepared very useful guides to understanding 
the still developing regulations under DO 210, which can 
be found at www.fws.gov/international/travel-and-trade/
ivory-ban-questions-and-answers.html.  These include a 
table showing the status of proposed and finalized rules as 
they apply to imports, exports and domestic sales (which 
can be found under the section titled What can I do with 
my African elephant ivory) and comments on those rules 
(which can be found under the section titled Frequently 
Asked Questions). 

Personal Possession.  DO 210 allows possession and non-
commercial use of ivory that an owner can prove was taken 
from the wild prior to February 26, 1976 (the date the 
African elephant was first listed in CITES Appendix III).  
Practically speaking, even if there is no such documentation, 
if an individual owns an item of ivory and does not intend 
to sell or travel with it, then it is highly unlikely that he 
or she will be in legal jeopardy.  A personal representative 
in possession of an undocumented item of ivory held by 
an estate should make an effort to locate the appropriate 
documentation among the decedent’s paperwork and, if 
unsuccessful, take additional action as discussed below. 

Non-commercial Movement within the U.S.  DO 210 
permits the non-commercial interstate and intrastate 
movement of ivory if it can be proven that the ivory was 
taken from the wild prior to February 26, 1976.  Practically 
speaking, when traveling with, or arranging to ship (e.g., to 
an estate beneficiary living out of state), an item composed 
with ivory, one should have proper documentation available 
in the event he or she is stopped and questioned.  

Domestic Sales.  At present, DO 210 allows the interstate 
sale of ivory if the seller can prove it was lawfully imported 
prior to January 18, 1990 (the date that the African elephant 
was listed in CITES Appendix I), and was imported under 
a CITES pre-Convention certificate or other document of 
exemption.13 Ivory is eligible for a pre-Convention CITES 
certificate if the exporter can prove that it was taken from 
the wild prior to February 26, 1976.  

With respect to intrastate sales, DO 210 allows the sale of 
ivory if a seller can prove it was lawfully imported under a 
CITES pre-Convention certificate prior to January 18, 1990.  

The stringent requirements attendant to domestic sales are 
the result of a finalized rule revising United States CITES 
“use after import” regulations.14 Of note, the burden of 
proof is now on the seller, not the government, to prove that 
an article of ivory was legally imported to the United States 
prior to January 18, 1990 or that it was imported under a 
CITES pre-Convention certificate or other document of 
exemption.  This rule is expected to limit significantly the 
domestic resale of African ivory.  A personal representative 
or legatee wishing to sell an asset composed of ivory will 
be prohibited from doing so unless he or she can meet the 
stringent documentation requirements.  This burden of proof 
is particularly onerous in an estate administration because 
the individual who would have knowledge as to the location 
of such documentation, or likely to know the circumstances 

(continued on page 5)
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as to the ivory’s acquisition, is deceased.    

Imports.  DO 210 bans all imports of ivory for commercial 
use.  This includes musical instruments, as well as antiques, 
that have an ivory component.  

As to non-commercial use, DO 210 allows the import 
of ivory in very few circumstances.  By way of limited 
example, “worked”15 ivory may be imported, as a matter of 
law enforcement discretion, if the importer can show that 
the item is for personal use as part of a household move or 
as an inheritance, or that it is imported as part of a musical 
instrument or traveling exhibition and it (i) was legally 
acquired before February 26, 1976; (ii) has not been sold 
since February 25, 2014 (the date of the initial issuance of 
DO 210); and (iii) qualifies for a CITES document.  Also, 
generally, sport-hunted trophies for non-commercial use 
continue to enjoy exempt importation status under existing 
regulations.  However, the FWS anticipates a proposed rule 
in the near future which, if finalized, will limit the import of 
sport-hunted trophies to two per person, per year.  

Exports.  DO 210 prohibits the export of raw ivory for 
commercial and non-commercial use.  Export for commercial 
use is permitted for worked ivory, including antiques, 
if it meets certain requirements.  The FWS anticipates 
a proposed rule in the very near future to further restrict 
commercial export of worked ivory.  As with imports, sport-
hunted trophies are generally exempt from restrictions.

Finally, DO 210 clarified the criteria for an item to 
qualify as an “antique” as follows:  

It is 100 years or older;• 
It is composed in whole or in part of an Endangered • 
Species Act-listed species;
It has not been repaired or modified with an • 
Endangered Species Act-listed species after 
December 27, 1973; and
It is being or was imported through an endangered • 
species “antique port,” or (effective as of May 15, 
2014) the seller can show that the item was either 
created in the United States or imported prior to 
September 22, 1982 – the date that antique ports 
were designated.

Under DO 210, FWS employees have been instructed 
to enforce regulations strictly.  Prior to the White House 
initiative on ivory, antiques qualified for an “exception” if the 
owner claimed that the item was 100 years or older.  The new 
rules require significantly more documentation and place the 
onus on the owner to prove that it meets the new criteria.  

Estate Tax Valuation Issues.  The new rules complicate 
estate tax valuation of ivory that is illegal to possess or 
that is subject to a restraint on sale.  The estate may argue 
that the ivory should be valued at zero because it cannot 
legally be sold.  On the other hand, if the item would have 
significant value “but for” the fact that it is illegal to sell, 
the Internal Revenue Service is very likely to disagree.  
In Estate of Sonnabend v. Commissioner, U.S. Tax Court, 
Docket No. 000649-12, the item in dispute was a work of art 
comprised of a stuffed bald eagle, a protected species.  Even 
though the artwork was illegal to sell, the Internal Revenue 
Service argued that its estate tax value should be computed 
based on its black market value.  It was ultimately agreed 
by all parties that the IRS would value the artwork at zero, 
the artwork would be donated to a museum, and the estate 
would not receive a charitable deduction for the donation 
because the artwork was valued at zero.
 
What Practitioners Should Do:  As a preliminary matter, 
in order to determine how the law will apply to an item 
of ivory held in an estate or trust, practitioners will need 
to gather documentation to support the answers to the 
following questions:

What is the country of origin of the ivory?1. 
What is the country of export of the ivory?2. 
What is the year in which the ivory was imported?3. 
What is the specific port through which the ivory 4. 
entered the U.S.?
Is the ivory from an African or an Asian elephant?5. 
Is the ivory raw or worked? 6. 
What is the age of the ivory object at the time of import 7. 
into the U.S.?

As previously noted, documentation is of crucial importance 
if the ivory is to be sold.  The onus is on the owner, not 
the government, to prove that an item composed of ivory 
is legal to possess and to sell.  Where possible, it is best to 
gather the documentation in the estate planning phase so 
that the owner can advise as to the existence and location of 
documentation.  Documentation would include a bill of sale 
and/or importation documents, such as FWS Form 3-177 
(Declaration for Importation or Exportation of Fish and 
Wildlife), which is required to be filed with the FWS or U.S. 
Customs Service at the time of importation16. There may 
also be documentation from the foreign port of export.  

If documentation cannot be located, but the owner or a 
family member can recall when the ivory was imported to 

(continued on page 6)



66

 

the United States, a Freedom of Information Act request 
with the FWS Office of Law Enforcement may be filed 
to request copies of documentation on record17. The FWS 
must retain information from Form 3-177 for a minimum 
of 5 years.  If all else fails, the age of the item may be 
determined by a qualified appraisal, testing conducted by an 
accredited lab using scientifically approved aging methods, 
or other method that documents the age by establishing the 
origin of the article18. Of course, this has to make financial 
sense to do so.

Without documentation, one can only make an educated 
assumption that an item composed of ivory had been 
legally acquired by the decedent and is not contraband in an 
estate.  There has been a fairly rigorous regulatory regime 
in place since 1990 as to the import of African ivory into the 
United States, and for most law-abiding citizens it would 
be difficult to (knowingly or unknowingly) circumvent the 
law.  As noted above, if the beneficiary intends to keep or 
gift the item, then the regulations on ivory will not have 
impact.  If the beneficiary does not want to keep the item 
but is restricted from selling it, either because its import 
was subject to a restraint on sale or because documentation 
is missing, then he or she may wish to consider donating the 
item to a museum or replacing the ivory component.  

Endnotes
1  The maximum penalty for violating the Endangered Species Act is 
one year in prison and a $100,000 fine for an individual and $200,000 
for an organization.  See U.S. Fish & Wildlife Service, Frequently Asked 
Questions, available at www.fws.gov/international/travel-and-trade/ivory-
ban-questions-and-answers.html.   
2 The rules that apply in an estate context will also apply in a trust 
context. 
3  In June, 2014, the Budapest Orchestra traveled to New York to perform at 
Lincoln Center.  When their instruments reached customs at JFK airport, a 
number of violin bows were refused entry because inspectors determined  
they contained elephant ivory and the musicians did not have valid permits 
to import elephant ivory.  See Michael Cooper, Bows Seized Over Ivory, 
Orchestra Must Borrow, June 5, 2014, New York Times, p.C2.
4  Ivory sourced from Africa is subject to different regulations than ivory 
sourced from Asia.  See The Ins and Outs of Owning Ivory, PBS, (March 
30, 2009 and updated on January 21, 2013.  
5  Effective August 1, 2014, New Jersey became the first state in the nation 
to ban both the import and in-state sale of elephant ivory.  See N.J. Stat. 
Ann. § 23:2A-13.1 et seq. (West 2014).  A few days later, a similar ban was 
signed into law in New York.  See N.Y. Envtl. Conserv. Law § 11-0535-a 
(McKinney 2014).   
6  See Convention on International Trade in Endangered Species, Mar. 3, 
1973, 27 U.S.T. 1087.  See also U.S. Fish & Wildlife Service, CITES & 
Elephants What is the “global ban” on ivory trade?, available at http://
www.fws.gov/le/pdf/CITES-and-Elephant-Conservation.pdf.     
7  Supra FN 6.
8  See 16 U.S.C. § 1531 et seq. 
9  See Executive Order No. 13648, 78 Fed. Reg. 40619 (July 1, 2013).
10  See Press Release, The White House Office of the Press Secretary (Feb. 
11, 2014) at www.whitehouse.gov/the-press-office/2014/02/11/fact-sheet-
national-strategy-combating-wildlife-trafficking-commercial-b.   
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Elephant in the Room. . .

11 See U.S. Dep’t of Interior, Director’s Order No. 210 (Feb. 25, 2014), 
available at http://1.usa.gov/1kwuxxD.   
12 See U.S. Dep’t of Interior, Director’s Order No. 210, Amendment 1 (May 
15, 2014), available at http://www.fws.gov/policy/a1do210.pdf.  
13 See 50 CFR 23.45. See also http://www.fws.gov/le/pdf/
CITESDocumentRequirements11142007.pdf.   
14 See Revision of Regulations Implementing CITES, 79 Fed. Reg. 30399 
(finalized May 27, 2014), available at http://1.usa.gov/1pBdtd1.   
15  Worked ivory is everything that is not considered “raw” ivory.  Raw ivory 
refers to any tusk, and any piece thereof, the surface of which, polished 
or unpolished, is unaltered or minimally carved.  See Diana Wierbicki,  
Lions, Elephants and Birds, Oh My! Trusts & Estates, (December 2013) at 
29-32 (citing 50 C.F.R. Section 17.40(e)).
16  See U.S. Fish & Wildlife Service brochure, Facts about Federal Wildlife 
Laws, April 2000.  
17 The link for Freedom of Information Act on-line requests is: http://www.
doi.gov/foia/index.cfm.
18 See http://www.fws.gov/policy/do210A1.pdf. 

MSBA Annual Meeting
Ocean City, Maryland

The MSBA annual meeting in Ocean 
City will be held from Wednesday, June 
10th through Saturday, June 13th.  The 
Section Meeting will be held Friday June 
14th at 8am.  The section will present 
an instructional program immediately 
following the brief Section Meeting.

For more information, visit  
www.msbaannualmeeting.org or call 
Wanda Claiborne of the MSBA at  
410-685-7878.
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By Danielle M. Cruttenden, Esq.
The Law Offices of Merrill, Cruttenden & Collinson, PA

estate plaNNiNg uNder  
the “NeW” marylaNd estate tax

In October of 2013, due to its $1 million threshold, 
Maryland was listed in a Wall Street Journal Article as one 
of nineteen “States You Shouldn’t Be Caught Dead In.”  
(Laura Saunders, Wall Street Journal, Weekend Investor, 
Saturday/Sunday, October 26-27.)  One year later, the estate 
tax landscape in Maryland has changed.  House Bill 739, 
signed by Governor Martin O’Malley on May 15, 2014, 
repeals and re-enacts Maryland’s estate tax and provides for 
an increase in the Maryland estate tax exemption. 

Under the new law, Maryland’s exemption is re-coupled with 
the federal estate tax laws.  Maryland had previously de-
coupled from the federal estate tax in 2004 when the rising 
federal estate tax exemption and removal of the federal state 
death tax credit meant less tax money to Maryland.  Over the 
next several years, the federal tax laws underwent a series of 
changes, including the potential expiration of the increased 
federal estate exemption, making estate planning with any 
certainty impossible.  The American Taxpayer Relief Act of 
2013 (ATRA), however, made “permanent” the $5,000,0000 
federal estate tax exemption which, indexed for inflation, 
was $5,340,000 as of January 1, 2014.  ATRA also raised the 
federal estate and gift tax rate from 35% to 40%.

The re-coupling of Maryland’s estate tax exemption with 
the federal estate tax exemption will not happen all at once.  
It is phased in over a five-year period.  Beginning January 
1, 2015, the Maryland exemption will be $1.5 million.  On 
January 1, 2016, the exemption will rise to $2 million and 
it will increase by $1 million each year thereafter until 
January 1, 2019, at which point it will be equal to the federal 
estate tax exemption then in effect.  The federal estate tax 
exemption is expected to reach $5.9 million by January 1, 
2019.  During the phase-in period, the Maryland tax will 
continue to be calculated by reference to the prior federal 
state death tax credit and remains capped at 16% of the 
taxable estate in excess of $1,000,000. 

ATRA also made permanent the federal portability of estate 
tax exemptions between spouses.  Portability is the ability 
to transfer a deceased spouse’s unused estate exemption 
amount (otherwise known as DSUEA) to his or her surviving 
spouse, thereby increasing the amount that the surviving 
spouse can transfer by gift or at death.  For many years, 
traditional estate planning often involved the transfer of 
assets in order to balance the taxable estates of each spouse 
so as not to waste any federal estate tax exemption at the 

first death.  Now, under federal estate tax law, the surviving 
spouse’s applicable exemption amount is defined to be 
the total of the surviving spouse’s own “base” estate tax 
exemption and any DSUEA ported to the surviving spouse 
from his or her last predeceased spouse.

Unlike the federal portability law, there is no election 
that can be made to port the unused Maryland estate tax 
exemption of the first to die to the surviving spouse.  In other 
words, despite the fact that a surviving spouse may have 
elected portability on a federal estate tax return, the estate 
of a surviving spouse who dies prior to January 1, 2019 is 
limited to the Maryland exclusion amount established for 
the year of surviving spouse’s death as set forth in the new 
law.  However, when the Maryland law is fully re-coupled 
with the federal law, the porting of the decedent’s unused 
federal estate exemption (even if the predeceased spouse 
died prior to January 1, 2019) will be fully applicable to the 
estates of surviving spouses who die after January 1, 2019.  
For surviving spouses of decedents who die prior to January 
1, 2019, the DSUEA election, which must be made on a 
timely filed federal estate tax return, effectually transfers 
the unused Maryland estate tax exemption of the first to 
die, provided that the surviving spouse dies after January 
1, 2019.  Wealthy surviving spouses should be advised to 
make the federal portability election even if no Maryland 
estate tax return is required to be filed at the death of the 
first spouse.  Surviving spouses who make the portability 
election will, however, need to keep in mind that DSUEA 
ported from a predeceased spouse is exposed to risk of loss 
if the surviving spouse remarries and his or her new spouse 
also predeceases.  The estate of a surviving spouse may 
use only the DSUEA of his or her last predeceased spouse.  
For this reason, a surviving spouse who is contemplating 
remarriage, especially a wealthy surviving spouse, should 
consider “spending” the DSUEA by making lifetime gifts 
before remarriage.  

With the scheduled increases to Maryland’s estate tax 
exemption and full re-coupling with federal law beginning 
2019, estate planning for many married couples will 
become much simpler.  After many years in which the use 
of a bypass trust to reduce Maryland estate tax at the second 
death became a common strategy, the new law requires us to 
reconsider the way we plan for these clients going forward. 

(continued on page 8)
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For many married couples with combined gross estates 
of less than $5,340,000, simple planning with wills that 
leave everything outright to a surviving spouse may be the 
obvious choice.  For couples with combined wealth of up to 
$10,680,000, simple planning may also make sense if the 
couple is willing to assume that at least one of them will 
survive to January 1, 2019.  Under the old law, funding the 
bypass trust to escape Maryland estate tax on the growth of 
the trust assets was often the primary goal; now, however, 
the increase in the survivor’s applicable exemption amount 
makes it possible to avoid the estate tax on the appreciated 
assets in the hands of the surviving spouse.  

There are other reasons for couples with assets under than 
the combined estate tax exemptions to consider “simple 
planning.”  Funding a bypass trust may result in the family 
paying more income tax.  Trusts with $12,150 of income are 
exposed to the highest rate of federal income tax, 39.6%, as 
well as the relatively new 3.8% net investment income tax.  
Additionally, the tax basis of assets in the bypass trust may 
be locked to the date-of-death values as of the first spouse’s 
date of death.  If the assets of the first to die are instead left 
outright to the surviving spouse, the income tax basis in those 
assets will be reset to the value of the assets as of the date 
of the survivor’s death, benefiting from a second step-up in 
basis.  The total assets in the survivor’s hands could be less 
than the survivor’s applicable estate tax exemption (which 
would include any DSUE ported from the first spouse) and, 
if sold soon after death, may result in zero capital gains tax.  
The gain on any assets sold in the bypass trust, or by the 
beneficiaries who receive those assets, will be taxed at 20%.  
In sum, for these “smaller estates,” the new estate planning 
strategy will focus on the use of portability with the goal of 
achieving the double step-up in tax basis.

The shift in focus away from estate tax planning to income 
tax planning will require planners to review the current 
gifting plans of clients.  Life insurance trusts that were 
created for the purpose of providing families with liquidity 
to pay anticipated estate taxes may need to be discontinued.  
The clients may financially benefit from spending the gifted 
premium amounts in a different way.

Because there is no crystal ball that tells us when our clients will 
die, drafting estate planning documents for flexibility will be 
appropriate.  Disclaimer wills and marital QTIP trust provisions 
allow estate tax decisions to be made after the first death, when 
the tax benefits of the options may be better known.  Documents 
incorporating these and other flexible provisions will be 
especially important when the ages or health of the either or 
both spouses makes survivorship until 2019 less certain.

Bypass and marital trust planning may continue to make sense 
for some married couples.  Wealthy families who want to engage 
in generation-skipping trust planning will still need to rely 
on traditional trust planning, because the generation-skipping 
transfer tax exemption is not portable between spouses. 

Planners should also keep in mind the non-tax reasons for using 
trusts at the death of the first spouse.  For blended families, 
trusts provide the best means to provide for the surviving 
spouse while leaving a legacy to the children of earlier 
marriages.  Clients wanting to provide asset protection to their 
beneficiaries, or who have concerns about a beneficiary’s 
ability to manage money, will also want to use a trust.  

The increase to the Maryland estate tax exemption requires 
us to think differently about tax strategy.  Existing plans 
will need to be reviewed.  The planner will need to consider 
the interplay between estate taxes and income taxes and to 
defer, where appropriate, many of the difficult tax decisions 
until after the first spouse’s death.  Clients will need to 
determine what risks they wish to assume and whether there 
are non-tax reasons that justify the continued use of trusts 
in their planning documents.  Flexibility in our drafting 
will continue to be the key, especially during the five-year 
phase-in of the increased Maryland estate tax exemption.

JOIN THE ESTATE 
AND TRUST LAW 
E-MAIL LIST

The Estate and Trust Law 
Section offers an active e-mail 
list which is open to Section 
members.  The e-mail list 
provides Section members 
the opportunity to post questions or comments 
concerning issues relevant to the practice of estate 
and trust law.  Members may also use the e-mail list 
to communicate with other Section members on 
items of general interest to the membership.

To subscribe to the e-mail list, please call (410) 685-
7878 and speak with the membership department.

Questions or comments about the e-mail list may 
be directed to the Estate and Trust Law Section care 
of Kimberly C. Aviles at kaviles@csalaw.com.
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By Charles S. Abell, Esq.
Furey, Doolan & Abell, LLP

marylaNd CaselaW developmeNts

Notice of Filing Accounts
The Court of Special Appeals declined to expand the class 
of persons entitled to receive probate accountings in Vito v. 
Klausmeyer, 216 Md. App. 376, 86 A.3d 675 (Md. Ct. Spec. 
App. 2014).  Margaret Vito, beneficiary of a testamentary 
trust under her father’s will, had moved to vacate the 
approval of a probate account, on the grounds that she had not 
received notice of the accounting prior to approval.  Ms. Vito 
acknowledged that, as a mere trust beneficiary, she was not 
an interested person in the probate administration.  However, 
she argued that the standing of a trust beneficiary to object 
to the accounting (which the Court had recognized in Spry v. 
Gooner) entitled her to notice of filing the account. 

The Court disagreed, noting that § 7-501(a) of the Estates & 
Trusts Article specifically requires notice only to interested 
persons, and that the Spry decision did not expand that class.  
The Court held that Ms. Vito was not entitled to notice of 
the account, even though she had standing to object to it.

Testamentary Exception to Attorney-Client Privilege
In Zook v. Pesce, 438 Md. 232, 91 A3d 1114 (Md. 2014), 
the Court of Appeals considered the testamentary exception 
to the attorney-client privilege.  Mary Catherine Zook 
challenged a living trust that her father created in 2008, 
arguing that her father lacked capacity and was subject to 
undue influence.  The 2008 trust apparently superseded 
an earlier trust instrument.  Ms. Zook sought disclosure of 
that earlier instrument; the lawyer who prepared it refused, 
asserting the privilege of his by-then deceased client.  

The Court of Appeals noted that Maryland does recognize 
a testamentary exception to the attorney-client privilege, 
under which confidential communications between 
attorney and client can be admitted in a dispute between 
putative heirs or devisees after the client’s death.  The Court 
declined to apply the exception to this case, however.  It 
noted that there would be no reason to discover the earlier 
instrument unless Ms. Zook could establish her claims of 
incapacity or undue influence, which she could not do.  (As 
a side note, the Court stated that evidence that the decedent 
was seriously ill was not by itself sufficient to show lack 
of capacity.)  Therefore, the Court held that there would 
be no reason to ignore the attorney-client privilege, as the 
previous trust instrument was not relevant to the questions 
of capacity or undue influence.

Undue Influence; Jurisdiction; Testamentary Exception 
to Attorney-Client Privilege
Shortly after the Court of Appeals issued its ruling in Zook, 
the Court of Special Appeals had an opportunity to apply the 
testamentary exception (and also to consider several other 
issues) in Green v. McClintock, 218 Md. App. 336, 97 A.3d 
198 (Md. App. 2014).  The case involved a fairly convoluted 
will contest.  Kenneth Green had long been estranged from 
his relatives (for a variety of reasons), and in 2003 he worked 
with attorney Donald Nelson to execute a will that made 
his friend Betty McClintock his primary beneficiary.  In the 
Summer of 2009, with Kenneth in poor health and less than six 
months from death, Kenneth’s brother Albert Green removed 
Kenneth from Maryland and brought him to Kentucky.  In 
August 2009, while in Kentucky, Kenneth executed a new 
will, naming Albert as beneficiary and Albert’s son Andrew 
as personal representative.  The attorney who prepared that 
will apparently never met or communicated with Kenneth, 
but acted on directions from Andrew.

Andrew filed the 2009 will for probate in Alleghany County.  
Andrew later asserted that Kenneth had changed his domicile 
to Kentucky and sought to dismiss his own petition, but the 
Orphans’ Court found that the administration should remain 
in Maryland and accepted the will for probate.  Andrew did 
not appeal that ruling.

Betty McClintock filed a petition to caveat the 2009 will.  
The Circuit Court held that the 2009 will was invalid on the 
grounds that it was procured by fraud and undue influence.  
Among the evidence that the Circuit Court heard was 
testimony from Donald Nelson concerning the preparation 
of the 2003 will and certain conversations he had with 
Kenneth in September 2009.  Andrew appealed the Circuit 
Court’s ruling, arguing first that the court lacked subject 
matter jurisdiction (because he asserted that Kenneth was 
a Kentucky domiciliary), second that the court erred in 
allowing Donald Nelson’s testimony, and third that there 
was not sufficient evidence to support a finding of fraud and 
undue influence.

The Court of Special Appeals first ruled against Andrew 
on jurisdiction.  It did so not because Andrew had been 
lax in pursuing the claim – he had, but as the Court noted, 
subject matter jurisdiction cannot be waived – but because 
§ 5-103(a) of the Estates & Trusts Article allows Maryland 
to probate the will of a person who is domiciled elsewhere, 
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as long as the decedent owned property in Maryland at the 
time of death.  Kenneth owned real property in Maryland, 
and therefore Maryland had jurisdiction to accept the 
will for probate, whether or not Kenneth was a Maryland 
domiciliary.  Interestingly, a footnote in the opinion suggests 
that even if there were no real property in Maryland, the 
decedent’s intangible property (savings bonds) that was 
physically located in Maryland would have been sufficient 
to permit jurisdiction. 

Andrew next complained that Donald Nelson’s testimony 
was covered by attorney-client privilege and that the 
Circuit Court should not have allowed it.  He argued that 
the testamentary exception cited in Zook applies only to 
testimony regarding the actual will being contested, and not 
to previous wills or representations.  The Court of Special 
Appeals rejected that argument and found that the Zook 
decision encompasses testimony that “helps to clarify the 
donative intent of the decedent.”  The Court found that 
Nelson’s testimony helped clarify Kenneth’s intent and 
suggested that Kenneth had no idea that he was changing 
his plans with the 2009 will.

Finally, the Court held that there was sufficient evidence to 
support a finding of undue influence and fraud.  The Court 
reviewed the seven characteristics of undue influence:  
(1) the testator and the beneficiary are in a confidential 
relationship, (2) the will contains a substantial benefit to 
the beneficiary, (3) the beneficiary caused or assisted in 
effecting the will, (4) the beneficiary had opportunity to exert 
influence, (5) the will contains an unnatural disposition, (6) 
the will changes disposition from a former will, and (7) the 
testator was highly susceptible to undue influence.  The 
Court noted that all seven factors need not be present, but 
that the first and the last are essential.  In this case, the Court 
found evidence of six of seven factors, excepting the fifth 
(unnatural disposition).

On the question of fraud, the Court found sufficient evidence 
to support a finding of fraud (remember that in a will contest a 
caveator is required to prove fraud only by a preponderance of the 
evidence, and not by the higher standard of clear and convincing 
evidence that normally applies to common law fraud ).

Constructive Delivery of Deed
In Daniels v. Daniels, 217 Md. App. 406, 94 A.3d 121 
(Md. App. 2014), the Court of Special Appeals considered 
constructive delivery of a deed.  The case involved a 
purported transfer of property from James Daniels to 
himself and his wife Lana Daniels as tenants by the entirety.  
James executed the deed, told his wife about it, but did not 
record it.  Instead, he kept the deed in his papers, where it 

still resided at his death.  The Circuit Court held that, while 
recordation is not essential for an effective transfer, delivery 
is, and that the deed had not been delivered prior to James’s 
death, even though James clearly intended to make a gift of 
the property.

The Court of Special Appeals affirmed the Circuit Court’s 
decision.  It noted that under Maryland law delivery is 
consummated only when the deed passes from the grantor 
to the grantee or to a third party without the grantor retaining 
the power to revoke.  In the present case, James retained 
possession of the deed, and therefore had the power to revoke 
it.  Thus, there was no delivery, constructive or otherwise, 
and the gift was not completed prior to James’s death.

Retirement Benefits And Constructive Trust
The Court of Appeals considered the division of a decedent’s 
pension benefits between a surviving wife and ex-wife in 
Robinette v. Hunsecker, 439 Md. 243, 96 A.3d 94 (Md. 
2014).  Husband and Ex-Wife (the Court referred to the 
parties in its opinion by relationship, not name) had entered 
into a separation agreement that allocated future benefits 
from Husband’s retirement plan.  Husband remarried and 
designated his new Wife as beneficiary of the plan.  After 
Husband’s death, Ex-Wife sought a share of the benefits, 
according to the terms of the separation agreement.  There 
had not been a QDRO, however, and therefore the plan 
rejected Ex-Wife’s claim.  The Circuit Court for Frederick 
County imposed a constructive trust to allocate a portion 
of the benefits to Ex-Wife, on the grounds that it would be 
inequitable for Wife to retain the entire benefit (though the 
Circuit Court noted that the inequity in no way stemmed 
from wrongdoing by Wife).

In effect, the Circuit Court had granted a posthumous QDRO 
for the plan.  Wife did not challenge the equitable findings, 
but argued that a court cannot impose a posthumous QDRO 
under federal ERISA laws.  The plan actually was not 
covered by ERISA (it was a MCPS plan, and government-
sponsored plans are exempt from ERISA), but the separation 
agreement referred to ERISA.  Wife argued that Husband 
and Ex-Wife thereby agreed to incorporate the federal law.  
The Court of Special Appeals rejected that creative argument 
and found that ERISA did not apply, despite the language of 
the separation agreement.  The Court noted that while this 
is a case of first impression in Maryland, the courts of other 
states had allowed a posthumous QDRO, and it affirmed the 
Circuit Court’s decision.  Note that this holding might apply 
only to plans that are exempt from ERISA;  it is not at all 
clear that a court could take this action with a plan that is 
subject to the federal law.
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By  Alex S. Tanouye, Esq.
Pasternak & Fidis, P.C.

2014 advaNCed estate plaNNiNg  iNstitute  
marylaNd state Bar assoCiatioN

The 2014 Advanced Estate Planning Institute of the 
Maryland State Bar Association held a day-long continuing 
legal education seminar on Monday, May 19, 2014 to 
discuss a variety of issues related to estate planning.

Risky Business:  Are You Unwittingly Helping Your 
Clients Launder Money?
The day began with a presentation by Kevin L. Shepherd, 
of Venable, LLP, on how attorneys can avoid unknowingly 
assisting their clients in laundering money.  Shepherd’s 
discussion centered on efforts by The Financial Action Task 
Force (“FATF”) – an inter-governmental body established 
in 1989 by the G-7 and several other countries – to combat 
money laundering worldwide.  

In 1999, the FATF focused its attention on the role of 
“Designated Non-Financial Businesses and Professions” 
(“DNFBPs”) in money laundering.  DNFBPs, which include 
attorneys, accountants, jewel and precious metal dealers, 
realtors, casinos, and trust company service providers, 
are considered gatekeepers to domestic and international 
financial systems and thus are often involved – knowingly 
or otherwise – in money-laundering transactions.  The FATF 
opted to use a risk-based approach, rather than a rules-based 
approach, in its overall effort to combat money laundering.  
The risk-based approach takes into account the finite 
resources available for combating money laundering, and 
focuses anti-laundering efforts where the risks and financial 
stakes are highest.  Generally, high-risk activities tend to 
involve transactions in which financial institutions (and 
DNFBPs) are involved.  Rather than attempting to institute 
an omnibus, risk-based approach methodology, the FATF 
developed sector-specific guidance.  In June 2007, the FATF 
adopted a risk-based approach for financial institutions.   

In October 2008, following a series of somewhat contentious 
meetings in Bern, Paris, London, Ottawa, and Rio de Janeiro, 
the FATF plenary adopted a risk-based approach for legal 
professions.  Early on in the process, the American Bar 
Association (“ABA”) nearly withdrew from the meetings.  
The ABA had concerns over perceived threats to attorney-
client privilege and the duty of client confidentiality in 
early iterations of the risk-based approach for attorneys.  In 
particular, the ABA objected to a requirement that attorneys 
file suspicious transaction reports (“STRs”) in cases of 
suspected money laundering.  Ultimately, the FATF agreed 
not to impose on attorneys the obligation to file STRs, 

but due in part to the conflict over STRs, the risk-based 
approach for legal professions – a document comprised of 
126 enumerated paragraphs – was the last FATF guidance 
paper for DNFBPs to be adopted.

In April 2010, the ABA adopted the Voluntary Good 
Practices Guidance for Lawyers to Detect and Combat 
Money Laundering and Terrorism Financing; this guidance 
sets forth an official policy that provides practice pointers and 
insights designed to help legal professionals identify and avoid 
money-laundering and terrorism-financing transactions.  

The guidance covers lawyers, law professionals, and 
notaires (not notaries in the U.S. sense); it does not cover in-
house counsel.  Certain “specified activities” are covered in 
the guidance, including:  (1) buying and selling real estate; 
(2) creation of companies; (3) managing of client money, 
securities, or other assets; (4) management of bank, savings 
or securities accounts; and, (5) organizing contributions for 
the creation, operation, or management of companies.  

The guidance identifies three major risk categories, 
intended to raise awareness among legal professionals of 
potential money-laundering activity.  The first category 
is country / geographic risk, i.e., higher-risk countries 
(or regions) being those subject to embargo or sanction.  
The second category is client risk, which encompasses 
politically-exposed persons, business structures (entities) 
with no apparent legal or legitimate reason for existence, 
cash-intensive businesses, clients with certain criminal 
convictions (e.g., embezzlement), and clients with no 
fixed address or multiple addresses.  The third category is 
service risk, which can include the legal professional acting 
as a financial intermediary, such as concealing beneficial 
ownership of assets, coordinating or conducting accelerated 
real estate transfers, and out-of-character transactions.  Of 
the three risk categories, Shepherd identified client risk as 
requiring the highest level of scrutiny.  

Shepherd noted that legal professionals were critical 
of the FATF guidance because it addressed primarily 
“attorneys gone wrong” and provided little, if any, guidance 
concerning unwitting attorney participation in client 
money-laundering activity.  In response to this criticism, 
the FATF issued a “typologies report” – i.e., hypothetical 
scenarios –containing examples of attorneys’ knowing and 
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unknowing involvement in money-laundering activities.  
However, the ABA and many other bar groups criticized 
the typologies report as being unhelpful, too dense, and 
lacking educational value.  The FATF denied the ABA’s 
request to develop typologies reports that focus specifically 
on unwitting attorney participation in money-laundering 
activities.  The ABA, in a collaborative effort with bar 
groups worldwide, is developing its own typologies reports 
that will focus heavily on unwitting attorney participation 
and provide clear guidance to legal professionals.  

Shepherd bookended his presentation with hypothetical 
fact patterns involving requests from potential clients to 
facilitate wiring funds into and out of the attorney’s trust 
account to fund a trust, establish business entities, and act 
as nominee in the purchase of real estate and expensive 
automobiles.  Under the ABA’s Good Practices Guidance, 
the activities requested of the lawyer in these scenarios 
are “specified activities” due to the client risk (mother 
of a known international drug dealer) and service risk 
(concealing beneficial ownership of assets) factors.  In 
concluding his talk, Shepherd noted that the ABA and bar 
groups around the world continue to work with the FATF on 
revising its risk-based approach for legal professionals.

Art is Long, Life is Short:  Estate Planning for the Artist 
and the Art Collector
Sarah M. Johnson, of Birchstone Moore LLC (formerly of 
Venable, LLP), gave the day’s second presentation on the 
subject of estate planning for artists and art collectors, and 
she began by discussing the tax ramifications that affect 
transfers of artwork.  

In most cases, artwork is capital gain collectible property, 
the sale of which is taxed at a maximum rate of 28%, plus 
the 3.8% net investment income tax (a combined maximum 
tax of 31.8%).  However, artwork is ordinary income 
property, and thus subject to a maximum rate of 39.6%, if it:  
(1) was created by the donor; (2) was received by the donor 
as a gift from the creator; (3) is inventory in the hands of an 
art dealer; or, (4) was owned for one year or less at the time 
of transfer.  From a tax perspective, therefore, art collectors 
are better off than artists.  

As with any asset, the tax basis of artwork is a determining 
factor in the tax assessed upon transfer.  An artist who sells 
her own work receives ordinary income, and her basis is the 
cost of materials used in creating the artwork.  The donee 
of artwork received from the creator/artist by gift takes the 
artist’s basis and is subject to ordinary income tax upon 
sale of the gifted artwork.  This ordinary income tax “taint” 
remains with the artwork until it is sold or transferred upon 

death, at which time a basis adjustment applies.  Receipt of 
artwork by testamentary transfer converts ordinary income 
artwork to a capital asset, subject to the preferential income 
tax rate.  As a result of the basis adjustment upon death, 
non-charitable artwork transfers upon death are generally 
preferable to inter vivos transfers.   

Johnson discussed several techniques for inter vivos artwork 
transfers.  A like-kind exchange (under Section 1031 of the 
Internal Revenue Code) is permissible for art investors, but 
not for collectors.  Alternatively, a collector can create a 
limited liability company (“LLC”) to which she contributes 
artwork, and subsequently make gifts of LLC interests to 
family members that are subject to control and marketability 
discounts.  However, the donor would have to pay a market 
rate “display fee” to keep the artwork in her home, and there 
is no consensus regarding how to establish the fair market 
rent of artwork.  

Next, Johnson addressed lifetime charitable gifts of 
artwork.  From the artist’s perspective, there is very little 
tax incentive to donate one’s own creations, because the 
artist’s income tax deduction is limited to the artist’s basis 
(cost of materials).  There may be non-tax benefits to the 
artist, however, such as increased visibility to the public.  
Better tax benefits are available to art collectors who 
make charitable gifts of art to a public charity or a private 
operating foundation whose use of the artwork is related to 
its exempt purpose.  These donors receive an income tax 
deduction equal to the fair market value of the artwork on 
the date of the gift.  If a donor gives artwork to a charity 
whose use of the artwork is unrelated to its exempt purpose, 
or to a private foundation, the donor’s income tax deduction 
is limited to the donor’s basis.  Under certain circumstances, 
collectors can also receive an income tax deduction for gifts 
of partial interests in artwork.  Johnson discussed the ruling 
in Winokur v. Comm’r, 90 TC 733 (1988), in which the 
taxpayer ultimately received a deduction for contributing 
to the Carnegie Institute an undivided 10% interest in a 
collection of artwork in one year, and another undivided 
10% interest the following year.  The taxpayer in Winokur 
gave the Carnegie Institute the right to possess the works 
for its share of the year.  The Tax Court allowed a deduction 
for 10% of the works’ fair market value.  However, the 2006 
Pension Protection Act added temporal requirements and 
a recapture provision that essentially made Winokur-type 
fractional interest gifts undesirable.  

Johnson next addressed how copyright ownership is treated 
for tax purposes.  Most collectors do not own copyrights in 
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art.  Under income tax law, ownership of a work of art and 
a copyright in that art are two interests in the same property, 
rather than two separate property interests.  For lifetime 
transfers, an artist-donor who owns the item of artwork and 
its copyright must donate both interests in the same work 
of art in order to obtain a charitable income tax deduction.  
For gift and estate tax purposes, however, copyright and the 
artwork are treated as distinct property interests.  According 
to Johnson, artists frequently transfer ownership of artwork 
to charity at death but transfer copyrights to their heirs.  This 
bifurcated ownership can be problematic if, for example, an 
artist leaves a work to a non-profit entity that cannot satisfy the 
related use rules, and simultaneously transfers the copyright 
to her heirs.  In this scenario, Johnson notes that no estate tax 
charitable deduction is available because of the prohibition 
on charitable deductions for split-interest gifts.  

Valuing artwork for tax purposes is often difficult, due to 
the subjective judgments involved.  Johnson concluded 
her portion of the seminar by discussing valuation issues, 
requirements, and procedures.  For income tax purposes, 
a donor claiming a deduction in excess of $5,000 must have 
a “qualified appraiser” value the donated artwork.  The dealer 
who sold the artwork to the donor cannot be the appraiser, even 
if the dealer has the requisite credentials.  A 20% penalty applies 
for a “substantial valuation misstatement” and a 40% penalty 
applies in the case of a “gross valuation misstatement.”  

For estate tax purposes, an expert appraisal, under oath, is 
required for an estate that has artwork and other household 
items and personal effects having a value in excess of $3,000.  
However, a qualified appraisal by a qualified appraiser is 
not required for estate tax purposes (as opposed to income 
tax purposes).  A 20% underpayment penalty applies to 
any artwork whose reported value is 50% or less than the 
value as finally determined, but only if the underpayment 
of tax exceeds $5,000.  If the value as reported is 25% or 
less of the finally-determined value, the penalty is 40% of 
the underpayment.  The IRS may waive these penalties if 
the taxpayer’s reported value was made in good faith and 
the taxpayer has a reasonable basis for the reported value.  
An Art Advisory Panel, consisting of 25 museum directors, 
curators, scholars, art dealers, and appraisers of national 
renown reviews appraisals subject to audit of artwork 
having claimed value of $50,000 or more.  

Legislative Update
Mary Beth Beattie, of the Law Office of Mary Beth Beattie, 
the third speaker of the day, summarized several major 
legislative developments.  

The first major development Beattie discussed was the 

Maryland Trust Act (presented as a separate discussion topic 
by the day’s next speakers) which takes effect on January 1, 
2015 and will appear in the Maryland Code as Title 14.5 of 
the Estates and Trusts Article.  

The second major development was passage of the Maryland 
Estate Tax – Unified Credit law.  The estate tax law increases 
the Maryland applicable exclusion over the next five years 
as follows:  $1.5 million in 2015; $2 million in 2016; $3 
million in 2017; and, $4 million in 2018.  Beginning in 2019, 
the Maryland estate tax will be recoupled with the federal 
estate tax law, so that the Maryland estate tax exemption will 
be $5 million, adjusted for inflation.  Moreover, beginning 
in 2019, the Maryland estate tax exemption will be portable 
between spouses.

The third development was a law clarifying the type of 
objection required to revoke modified administration.  Under 
the new law, an interested person must object specifically to 
the modified administration proceeding itself to revoke the 
modified administration.  The language of the prior law was 
unclear and could have been interpreted to mean that any 
objection in an estate administration proceeding, whether or 
not the objection related to modified administration, would 
revoke modified administration.

The fourth development was legislation defining a “serious 
crime” for purposes of disqualifying a potential personal 
representative or guardian.  Previously, the term “serious 
crime” was undefined under Maryland law.  The legislation 
states that a “serious crime” is a crime “that reflects 
adversely on an individual’s honesty, trustworthiness, or 
fitness to perform the duties of a personal representative,” 
e.g., fraud, extortion, perjury, theft, or embezzlement.  

Fifth, a new law allows any residence owned by a trust to 
qualify for the Homestead real estate tax credit, so long as 
the residence is occupied as a principal residence, without 
rental payment, by a grantor or beneficiary of the trust.  

Sixth, the Registers of Wills can now dispose of nearly all 
of an estate’s paper files 180 days after the estate closes, 
so long as an electronic record of the estate proceedings is 
retained, along with original wills in paper form.  

Seventh, legislation was enacted which extends to legal 
personal representatives, guardians, and fiduciaries the right to 
seek compensation and restitution on behalf of crime victims.  

Bills that the General Assembly considered but that were 

(continued on page 14)
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withdrawn or failed to pass included the Uniform Real Property 
Transfer on Death Act, an Augmented Estate bill, and a bill 
dealing with definitions and rights of children and parents in 
non-traditional conception and gestational situations.  

Maryland Trust Act
Richard T. Wright, of The Wright Firm, John P. Edgar, 
of Ober, Kaler, Grimes & Shriver, and John A. Cogar of 
PNC Wealth Management discussed the recently-enacted 
Maryland Trust Act.

Wright began by explaining the rationale for the Maryland 
Trust Act:  to provide a body of integrated statutes that 
incorporates the welter of trust-related common law and 
existing statutes, and to fill in the gaps in Maryland trust 
law resulting from meager statutes and spotty case law.  The 
Maryland Trust Act (“MTA”) is the culmination of over 10 
years of work by the Estates and Trust Law Section Council 
of the Maryland State Bar Association to study, discuss, 
and codify Maryland trust law.  The Maryland Bankers 
Association, the MSBA’s Elder Law Section, and the 
Maryland chapter of the American Association for Justice 
were involved in the review and approval process of earlier 
iterations of the MTA.

The MTA takes effect on January 1, 2015, and will apply 
to all express trusts, charitable or non-charitable.  The 
MTA will not apply retroactively to ongoing judicial 
proceedings.  Wright suggested that attorneys review the 
National Conference of Commissioners on Uniform State 
Laws version of the Uniform Trust Code (“UTC”) with 
commentary to provide a baseline understanding of the 
purpose of each provision, and then review the MTA to see 
how it differs from the UTC.  

Wright then identified the following key features / provisions 
of the MTA: 

Under §14.5-105, the terms of a trust prevail over MTA • 
provisions, except for several mandatory provisions that 
cannot be waived or drafted around, including certain 
notice provisions, the scope of the court’s authority, 
and the duty of the trustee to act reasonably;
Under §14.5-106, the common law of trusts and • 
principles of equity continue to apply, except as 
modified by the MTA;
The MTA does not define the term “trust;”• 
The MTA establishes three tiers of “qualified • 
beneficiaries,” who are afforded certain tier-based 
rights, and the term is used throughout the MTA.

Following Wright’s discussion, Edgar discussed first the 

omission of the UTC’s non-judicial settlement agreements 
provision in the MTA (which explains why §14.5-111 is 
reserved).  Edgar said that despite the absence of the statute, 
non-judicial settlements are still possible under common 
law, i.e., the MTA does not change the existing law.   

Edgar then highlighted several key features of Subtitles 2, 
3, and 4 of the MTA.  Under Subtitle 2 of the MTA, which 
governs judicial proceedings, the court may intervene 
“actively” in the administration of a trust, and fashion and 
implement remedies in the interests of beneficiaries and the 
public.  In addition, the court may act on its own motion, 
although Edgar surmises that this power is unlikely to be 
used often.  Edgar also noted that pursuant to §14.5-105(7), 
one cannot draft around MTA provisions relating to subject 
matter jurisdiction and venue for commencing a proceeding 
as provided under Maryland law.

Subtitle 3 of the MTA contains dramatic and innovative 
changes to Maryland trust law, chief among which is the 
concept of virtual representation, which allows certain 
individuals, e.g., the holder of a power of appointment 
(§14.5-302), or a parent or fiduciary (§14.5-303), to bind 
beneficiaries who are not party to a proceeding or a non-
judicial settlement.  The UTC provision allowing virtual 
representation by a beneficiary with a substantially similar 
interest was omitted from the MTA.  

Subtitle 4 of the MTA deals with creation, validity, 
modification, and termination of a trust.  Except for §14.5-
402(c), which permits the selection of a beneficiary from 
an indefinite class, the provisions governing trust creation 
under §14.5-401, 402, and 403 are mandatory and one 
cannot draft around them.  Under §14.5-410, a spendthrift 
trust can be terminated with the consent of the trustee and 
all beneficiaries if continuance of the trust is unnecessary 
to achieve any material purpose of the trust.  Edgar noted 
that this expansion of the right to terminate a spendthrift 
trust should not subject assets of a spendthrift trust to the 
beneficiary’s creditors.  

Wright returned to the podium to discuss Subtitles 5 and 6.  
Subtitle 5 of the MTA governs creditors’ claims, spendthrift, 
and discretionary trusts, and it differs from its UTC 
counterpart in several ways.  First, §14.5-501 makes clear 
that creditors generally cannot reach beneficial interests in 
trust property that are subject to discretionary, support, or 
spendthrift provisions (absent a contrary direction from the 
trust settlor).  Creditors may, however, attach distributions 
when made by the trustee directly to a debtor beneficiary, 

(continued on page 15)
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as provided in §14.5-503.  Importantly, §14.5-507 (which 
has no UTC counterpart) of the MTA retains Maryland’s 
common law creditor protection for holders of limited 
powers of appointment, whereas the UTC would eliminate 
this protection.  §14.5-508 codifies the Maryland common 
law rule prohibiting a settlor from placing property beyond 
the reach of her creditors through the use of a self-settled 
trust.  With regard to claims against a deceased settlor’s 
formerly revocable trust, this statute does not limit the 
claims period to six months from the date of death, as is 
the case in a probate proceeding, although the Section 
Council had recommended inclusion of a 6-month post-
death limitation.  

John Cogar concluded the MTA presentation with a 
discussion on Subtitles 7, 8, and 9.  Subtitle 7 provides rules 
governing the office of trustee and largely codifies existing 
Maryland law.  Procedures for accepting or declining 
trusteeship are in §14.5-701, trustee bonding requirements 
are in §14.5-702, and co-trusteeship and delegation are 
covered in §14.5-703.  The remaining sections of Subtitle 
7 govern vacancy in the office of trustee, resignation and 
removal of a trustee, commissions, expense reimbursements, 
and holders of fiduciary powers.

The duties and powers of trustees are contained in Subtitle 8 
of the MTA.  §14.5-801 is a mandatory provision requiring 
a trustee to act “reasonably under the circumstances,” 
which, Cogar noted, is higher than the “good faith” standard 
that appears in the UTC counterpart.  The duties of loyalty, 
impartiality, prudent administration, to incur only reasonable 
costs, and to use special skills or expertise are covered in 
sections 802-806 of §14.5 of the MTA.  A new statute of 
particular importance to practitioners is §14.5-808, which 
provides for directed trustees.  

Subtitle 9 of the MTA provides for liability of trustees and 
rights of persons dealing with trustees.  Most notable under 
Subtitle 9 is §14.5-906, which codifies existing Maryland 
law limiting enforceability of exculpatory provisions in 
trusts.  An exculpatory provision is unenforceable if and to 
the extent the provision:  (1) relieves a trustee of liability 
for breach of trust committed in bad faith or with reckless 
indifference; (2) was inserted into the trust agreement as a 
result of abuse by the trustee of a fiduciary or confidential 
relationship to the grantor; or, (3) was unreasonable under 
the circumstances.  

Estate planning attorneys who serve as trustees must be 
aware that under §14.5-906(b), an exculpatory provision 
drafted (or caused to be drafted) by the trustee is invalid 
as an abuse of a fiduciary or confidential duty unless the (continued on page 16)

trustee proves that the exculpatory provision is fair under 
the circumstances and that the existence and contents of the 
exculpatory provision were communicated adequately to 
the settlor.  

Charitable Giving Options:  What Your Clients Should 
Know when They’re Ready to Give Back
Ralph M. Serpe, of the Baltimore Community Foundation, 
and Yosef Ziffer, of Venable, LLP, gave the day’s final 
presentation on the topic of charitable giving.  The three 
major charitable giving options (beyond simple, outright 
transfers) are (1) non-operating private foundations, (2) 
donor-advised funds, and (3) supporting organizations.  

Non-operating private foundations are typically standalone 
entities and are usually organized as non-stock corporations, 
but could also be trusts or limited liability companies.  As 
Ziffer explained, the setup and administration requirements 
of a private foundation include drafting and filing articles 
of organization, drafting bylaws, and completing and filing 
an IRS exemption application.  In addition to legal and 
accounting fees, private foundations typically incur ongoing 
expenses to obtain liability insurance for directors and 
officers and for marketing.  A donor to a private foundation 
is entitled to an income tax deduction for contributions 
made, subject to adjusted gross income limitations and 
basis rules (for appreciated property) under Section 170(e) 
of the Internal Revenue Code.  A private foundation must 
distribute a minimum of 5% of its assets annually.  

A donor-advised fund is part of a larger, sponsor organization, 
e.g., a community foundation, and not itself a separate tax 
entity.  Serpe pointed out that establishing a donor-advised 
fund is as simple as opening a brokerage account and 
therefore an appealing option to charitably inclined clients 
who eschew complication.  Moreover, administration is 
carried out by the sponsor organization and requires little 
time and effort on the part of the donor.  The donor is entitled 
to an income tax deduction for contributions (mostly at fair 
market value for in-kind donations), subject to adjusted gross 
income limitations.  Unlike a private foundation, a donor-
advised fund has no mandatory distribution requirement 
and is not required to file income tax returns, and so they 
often appeal to charitably-inclined individuals who want to 
keep things simple.  

Supporting organizations are standalone entities tied to a 
sponsor organization or other supported charity.  The public 
charity status of a supporting organization derives from its 
relationship with the supported organization.  Setting up a 
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SEARCHING THE MSBA ESTATE AND TRUST LAW

EMAIL LIST ARCHIVES

For those persons wishing to review past messages on the MSBA Estate and Trust 
Law Email List, they are archived and can be accessed as follows: 

1. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

2. Login using the email address used on the listserv and click OK. 

3. Click on reset password because this is not the same as the one you use on msba.org.

4. Click on “email password”

5. A temporary password will be sent to your email address.  This is only good for one hour.

6. Chose a password which must be at least 8 characters in length and include at least one 

uppercase character and one number and one special character (i.e. &^*%+= )

7. This is the Lyris Archives password. 

8. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

9. Enter your email address and your new Lyris password.

10. You will then see listservs of those lists you are subscribed to. 

11. Choose the list you wish to view. 

12. You will then see a list of recent messages. 

13. To search past messages choose “search” from the navigation menu on the left. 

14. By using the advanced search options you can search the archives for particular words in 

the entire message, header, or body, and you can exclude words from the search.
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supported organization requires the same procedure as a private foundation (as discussed previously).  A donor is entitled to 
an income tax deduction for contributions to a supporting organization, subject to adjusted gross limitations.  

In concluding their presentation, Ziffer and Serpe reiterated that charitably inclined clients should consider the panoply of 
giving options and select the one that has the tax and non-tax attributes best suited to their desires and needs.  
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By Richard T. Wright, Esq. and Leanne E. Fryer, Esq. 
The Wright Firm

the uNCertaiN duratioN oF the post-mortem rights  
oF Creditors oF a revoCaBle trust settlor

Enactment of the Maryland Trust Act1 (the “MTA”) resolves 
a number of long-standing questions about creditors’ rights 
to reach the property of self-settled trusts during the life and 
after the death of the settlor2.  As of January 1, 2015, new 
section 14.5-508 (a) expressly provides that

The following rules apply, whether or not the terms of 
a trust contain a spendthrift provision:
(1) During the lifetime of the settlor, the property of a 
revocable trust3 is subject to claims of the creditors of 
the settlor;
(2) With respect to an irrevocable trust, a creditor or 
assignee of the settlor may reach only the lesser of:

(i) The claim of the creditor or assignee; and
(ii) The maximum amount that can be distributed 
to or for the benefit of the settlor;

(3) If a trust has more than one settlor, the amount the 
creditor or assignee of a particular settlor may reach 
may not exceed the interest of the settlor in the portion 
of the trust attributable to the contribution of that 
settlor;
(4) After the death of a settlor, and subject to the right 
of the settlor to direct the source from which liabilities 
will be paid, the property of a trust that was revocable 
at the death of the settlor is subject to claims of the 
creditors of the settlor.

Maryland law has long favored the policy that “[w]henever 
property is subject to alienation by the owner, it is subject to 
his debts.”4 In particular, a debtor may not place his assets 
beyond the reach of his creditors by using a trust.  Under 
Maryland common law, during a settlor’s life, his creditors 
can recover against the assets of both his revocable trust5   
and his self-settled irrevocable trust, to the extent that the 
trustee can access the assets for the settlor’s benefit.6  Under 
the now-codified provisions of MTA section 14.5-508(a)(1) 
and (2), whether or not the trust contains a discretionary 
provision, a support provision, or a spendthrift provision 
with regard to distributions to the settlor, a creditor of the 
settlor may reach all of the property of a revocable trust and 
the maximum amount that an irrevocable trust trustee could 
distribute to the settlor-beneficiary.  Even if the trustee of a 
revocable trust has discretion whether or not to distribute 
the entire income and principal to the settlor, the effect of 
this subsection is to place the settlor’s creditors in the same 
position as if the trust had not been created.

MTA section 14.5-508(a)(5) additionally recognizes that a 
revocable trust is usually employed as a will substitute.  As 

such, and as in the case of a decedent’s estate, the assets 
of a formerly revocable trust continue to be subject to the 
settlor’s lifetime debts after his death.7 

This new legislation, however, fails to delineate the period 
following the settlor’s death in which creditors may exercise 
these rights to reach trust property.  This unresolved question 
is not inconsequential.  Absent a clear statement of when 
creditors can no longer reach trust property, prudent trustees 
of formerly revocable trusts must either (i) refrain from 
making post-mortem8 distributions until certain that there 
are no further forthcoming section 14.5-508(a)(5) creditors’ 
claims or (ii) make distributions that are encumbered with 
burdensome guarantees of repayment in the event a section 
14.5-508(a)(5) creditor’s claim surfaces.

This article reviews the current Maryland law that addresses 
this situation9 and concludes with a plea that the Legislature 
consider this issue to provide needed certainty and relief.

How long does a formerly revocable trust remain subject 
to the claims of the settlor’s creditors?
Absent a statutory provision to the contrary10, section 5-101 
of the Maryland Code’s Courts and Judicial Proceedings 
Article provides a general three-year statute of limitations 
for all civil claims.  In practice, Maryland courts construe 
this three-year limitations provision strictly and frown upon 
implied and equitable exceptions.11 Additionally, Maryland 
provides an extended 12-year statute of limitations for a 
number of specialty claims that might impact the liability 
of a decedent settlor: “(1) [p]romissory note[s] or other 
instrument[s] under seal; (2) [b]ond[s] except a public 
officer’s bond[s]; (3) [j]udgment[s]; (4) [r]ecognizance[s]; 
(5) [c]ontract[s] under seal; or (6) [a]ny other specialty.”12   
Moreover, at a debtor’s death, MD. CODE ANN. ESTATES 
AND TRUSTS ART. § 8-102(b) extends these section 5 
101 and section 5-102 limitations periods for any claim 
that would terminate during the 6-month period after the 
decedent’s death until the end of that period.  Note that 
section 8-102(b) extends these periods regardless of who 
the potential defendant parties might be.

Importantly, however, while section 8-102(b) extends the 
statute of limitations for any claim expiring during the 6 
month post-death period, MD. CODE ANN. ESTATES 
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AND TRUSTS ART. § 8-103(a) (“Section 8-103(a)”) bars 
most unpresented claims against a decedent’s estate as 
follows:

(a) Except as otherwise expressly provided by statute 
with respect to claims of the United States and the 
State, all claims against an estate of a decedent, 
whether due or to become due, absolute or contingent, 
liquidated or unliquidated, founded on contract, tort, or 
other legal basis, are forever barred against the estate, 
the personal representative, and the heirs and 
legatees [emphasis supplied], unless presented within 
the earlier of the following dates:

(1) 6 months after the date of the decedent’s death; 
or
(2) 2 months after the personal representative 
mails or otherwise delivers to the creditor a copy 
of a notice in the form required by § 7-103 of this 
article or other written notice, notifying the creditor 
that his claim will be barred unless he presents the 
claim within 2 months from the mailing or other 
delivery of the notice.

Some practitioners argue that Section 8-103(a) applies to 
claims against formerly revocable trust property by the 
creditors of the deceased settlor.  In this regard, however, 
note that the express language of Section 8-103(a) bars 
only untimely “claims against an estate of a decedent.”  
The Estates and Trusts Article does not include a specific 
definition for the word, “estate”, but MD. CODE ANN. 
ESTATES AND TRUSTS ART. § 1-301(a) provides that 
it is “[a]ll property of a decedent” that is “subject to the 
estates of decedents law.”  MD. CODE ANN. ESTATES 
AND TRUSTS ART. § 1-101(r) further provides that, as 
used “[i]n the estates of decedents law, . . . ‘[p]roperty’ 
refers to (1) all real and personal property of a decedent and 
(2) any right or interest therein which does not pass, at the 
time of the decedent’s death, to another person by the 
terms of the instrument under which it is held [emphasis 
supplied], or by operation of law.”  Property held in trust 
that passes by the terms of a trust instrument obviously falls 
outside this definition of what comprises the “property” 
to which the estates of decedents law applies.13 As such, 
“claims of the creditors of the settlor” against “the property 
of a trust that was revocable at the death of the settlor” 
covered by MTA section 14.5-508(a)(5) would seem to be 
very different from “claims against an estate of a decedent” 
under Section 8-103(a) because of these mutually exclusive 
types of property.

In addition, while explicitly barring claims against the estate, 
the personal representative, and the heirs and legatees, this 
Section 8-103(a) statutory exception fails to refer explicitly 

to creditor claims against a decedent’s trustee or trust assets.  
By the express terms of Section 8-103(a), the only claims 
barred are those against the decedent’s estate, personal 
representative, and heirs and legatees.  Because Maryland 
strictly construes its statute of limitations and Section 
8-103(a) does not expressly include creditor claims against 
trustees or trust property in its reach, Section 8-103(a) likely 
does not bar claims by a settlor’s creditors against the trustee 
or trust assets.  Thus, a lifetime creditor of a settlor under 
MTA section 14.5-508(a)(5) likely has up to three years (or 
up to twelve years if the creditor has a claim on a specialty) 
from the date his cause of action accrued to file a claim 
against the trust assets, regardless of when the settlor dies.

The history of Section 8-103(a) also lends credence to the 
applicability of the general statute of limitations to claims 
against formerly revocable trust property and trustees.  Prior 
to 1969, strict construction of the statutory predecessors 
of Section 8-103(a) barred untimely suits only against a 
decedent’s executor/administrator and failed to prevent 
creditors from pursuing stale claims against the decedent’s 
heirs and legatees.  The statutory bar was limited to the 
parties explicitly referenced in the statute.14  Thus, although 
a claim was extinguished as to the decedent’s estate and 
executor/administrator, it remained viable as to other 
interested persons.  In the case of a formerly revocable trust, 
the trust and the trustee could be sued because they are not 
in the Section 8-103(a) list of barred defendants.

As a result, the post-mortem administration of formerly 
revocable trusts is likely to be extended and/or made much 
more complicated.

A Legislative Solution
It doesn’t make sense that the personal representative of an 
estate can make a final distribution of a decedent’s property 
after six months while his trustee counterpart must wait up 
to 12 years.  Absent relief from this situation, every prudent 
trustee of a formerly revocable trust will be tempted to delay 
making significant distributions from the trust until he is 
certain there are no lurking potential creditors of the settlor.  
Alternatively, the prudent trustee may make distributions 
from the trust estate before the end of the limitations period 
only after first receiving enforceable indemnification for 
future creditors’ claims from all trust distributees.  In this 
case, the trustee will insist that these indemnifications 
be on a joint and several basis to avoid situations where 
beneficiaries dissipate their benefits before the claims are 
received.  An extremely prudent trustee may even require 
that such indemnification agreements be collateralized.  In 

(continued from page 17)
Uncertain Duration. . .
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these situations, if distributions are made prior to the end 
of the applicable limitations period, beneficiaries will be 
saddled with uncertainty as to the possibility that they might 
be required to remit benefits back to the trustee for the 
payment of claims in potentially disproportionate amounts.

To avoid this result, the MSBA’s Estate and Trust Law 
Section originally recommended to the Legislature that 
the MTA include a second clause of section 14.5-508(a)(5) 
that addressed this issue:  “If a claim is or would be barred 
against the probate estate of the settlor under section 8-103 
of this article, that claim is barred against the trustee and the 
property of the revocable trust.”  This recommendation was 
based on the recommended text of Section 505(a)(3) of the 
National Conference of Commissioners on Uniform State 
Laws’ Uniform Trust Code (the “Uniform Trust Code”):

After the death of a settlor, and subject to the settlor’s 
right to direct the source from which liabilities will 
be paid, the property of a trust that was revocable at 
the settlor’s death is subject to claims of the settlor’s 
creditors, costs of administration of the settlor’s estate, 
the expenses of the settlor’s funeral and disposal of 
remains, and [statutory allowances] to a surviving 
spouse and children to the extent the settlor’s probate 
estate is inadequate to satisfy those claims, costs, 
expenses, and [allowances].

Given the procedure already present in Title 8 of the 
Maryland Code’s Estates and Trusts Article and a desire to 
avoid duplication of this procedure, the Section Council felt 
it was better to use this Title 8 procedure for the MTA’s 
nonclaim statute as to claims by creditors of the revocable 
trust settlor after his death.  However, in its wisdom (or 
uncertainty as to how this would work), the Legislature 
elected to omit this recommended provision.

The authors suggest that the General Assembly should 
reexamine this issue.

Adoption of a nonclaim statute for a period less than the 
three- (or 12-) year general statute of limitations would be 
highly desirable for several reasons.  First, we need certainty 
in an area that affects a large number of Maryland citizens.  
By omitting the Estates and Trust Law Section’s original 
proposal, the Legislature left a gaping hole in the law that 
is extremely difficult to fill given the limited precedents 
currently available in Maryland.

Second, and more importantly, if revocable trusts are 
legitimately used as will substitutes to dispose of assets 
upon death15, having a period for claims against formerly 
revocable trust property that is substantially longer than the 

period for claims against a probate estate is incongruous.  
Because the disposition of property by revocable trust is 
functionally equivalent to disposition by will, the rules 
affecting the timing of post-mortem dispositions ought to 
be the same16 or at least similar.  In both situations, there 
should be a policy favoring the prompt administration of a 
decedent’s assets in accordance with his wishes.  However, 
like probate assets, we recognize that the assets disposable 
under revocable trusts should be subject to the settlor’s 
lifetime debts for some reasonable period.  The authors 
suggest that by enacting the current Section 8-103(a), the 
Legislature has already decided that this period should be 
no more than six months after a decedent’s death.  Adopting 
legislation to include language such as that originally 
proposed by the Section Council would provide a congruous 
result for both revocable trust and probate assets.  This six-
month window would provide a rational, finite period for 
settlement of a decedent settlor’s affairs in an equitable 
manner, as compared to the current, uncertain state of the 
law where it is possible that some creditors may be able 
to assert claims against trust assets nearly 12 years after 
the decedent’s death.  The Section Council’s proposal both 
allows creditors to assert their claim and requires that they 
do so in an expedient manner, ensuring that trust assets will 
transfer to beneficiaries unencumbered by still viable, but 
unknown claims.

Finally, Title 8 of the Estates and Trusts Article (of which 
Section 8-103(a) is a part) already provides a comprehensive, 
fair, and expeditious procedure for creditors to advance their 
claims.  It merely requires that they be reasonably diligent in 
determining whether their debtor remains alive.  If no estate 
is opened for the debtor (such as when the debtor wishes 
to settle his affairs by a revocable trust), section 8-104(c) 
already provides two mechanisms by which a creditor can 
perfect his claim within the required period:  (1) by filing it 
with the register of wills in the county in which the decedent 
debtor was domiciled; or (2) by filing an action against the 
trustee of the formerly revocable trust.  If the Legislature 
believes that creditors of a settlor should be given notice 
that the deceased settlor left a formerly revocable trust, it 
should not be difficult for a trustee to send such notice to 
the creditors when the trustee of the formerly revocable 
trust gives notice to qualified beneficiaries as required 
under MTA section 14.5-813(b)(2).  To encourage the 
notice, the abbreviated period for presenting claims could 
be conditioned on the trustee’s provision of this notice to 
creditors in a timely manner.

By failing to include the language originally suggested by 

(continued on page 20)
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the Section Council or as otherwise recommended in Section 
505 of the Uniform Trust Code, Maryland is one of the few 
trust code states where potential claims by post-mortem 
creditors of revocable trust settlors will lead to extended 
and complicated administration after the decedent settlor’s 
death.  By following the modern trend and addressing this 
problem, Maryland would provide a concrete status for 
both creditors and beneficiaries of deceased revocable trust 
settlors that is fair and equitable to all parties involved.

Endnotes
1  MD. CODE ANN. ESTATES AND TRUSTS ART. Title 14.5 was enacted 
by 2014 Laws of Maryland Chapter 585 signed by Gov. O’Malley on May 
15, 2014.
2 In this article, the term, “Settlor” has the same definition as used in MTA 
section 14.5-103(t) which defines “ ‘Settlor [to mean] a person, including 
a testator, that creates or contributes property to a trust.”  If more than one 
person “creates or contributes property to a trust . . . each such person is a 
settlor of the portion of the trust property attributable to the contribution of 
that person except to the extent another person has the power to revoke or 
withdraw that portion.”
3 Per MTA section 14.5-103(s), “ ‘Revocable’, as applied to a trust, means 
revocable by the settlor without the consent of the trustee or a person 
holding an adverse interest.”
4 Baker v. Keiser, 23 A. 735 (Md. 1892).
5 Brent v. State Cent. Collection Unit, 311 Md. 626, 537 A.2d 227, 229 (Md. 
1988) (“[I]t is contrary to sound public policy to permit a person to have 
the absolute and uncontrolled ownership of property for his own purposes, 
and to be able at the same time to keep it from his creditors.”) (quoting 
Ullman v. Cameron, 186 N.Y. 339, 346, 78 N.E. 1074 (N.Y. 1906)); see, 
e.g., In re Robbins, 826 F.2d 293, 294 (4th Cir. 1987)(applying Maryland 
law) and RESTATEMENT (SECOND) OF TRUSTS § 156(1).
6 Brent, 537 A.2d at 229, n. 1 (citing RESTATEMENT (SECOND) ON 
TRUSTS § 156 and cmt. m (1959))
7 Note, however, that as long as creditors’ rights are not impaired, the 
decedent settlor is free to shift liability from the probate estate to the 
revocable trust and to direct the source from which liabilities will be paid.  
See MTA § 14.5-508(a)(5).
8 As used in this article, “post-mortem” refers to the period following the 
death of the settlor of what, prior to his death, was a revocable trust.
9 This article presupposes that the revocable trust assets in question were 
not funded to the settlor’s trust illegally or as a result of a fraudulent 
conveyance.
10 MD. CODE ANN., CTS. & JUD. PROC. § 5-101 (LexisNexis 2014).
11 See, e.g., Walko Corp. v. Burger Chef Systems, Inc., 281 Md. 207, 378 
A.2d 1100 (Md. 1977); McMahan v. Dorchester Fertilizer Co., 184 Md. 
155, 40 A.2d 313 (Md. 1944); Decker v. Fink, 47 Md. App. 202, 422 A.2d 
389 (Ct. Sp. App. 1980).
12 MD. CODE ANN., CTS. & JUD. PROC. § 5-102(a) (LexisNexis 
2014).
13 ALLAN J. GIBBER, GIBBER ON ESTATE ADMINISTRATION § 
2.5(e) (5th ed. 2013 supp.).
14 See Zollickoffer v. Seth, 44 Md. 359 (1876) where the Court of Appeals 
observed that former Article 93, section 109 exonerated only the executor 
or administrator, not the estate, and allowed recovery against a legatee; 
cf. Campbell v. Welsh, 54 Md. App. 614, 460 A.2d 76 (Ct. Sp. App. 1982)
(reciting the legislative history of Section 8-103(a)).
15 See UNIFORM TRUST CODE § 505(a)(3), cmt. (2005). 
16 See id., at § 112, cmt.
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By Robert C. Young, Esq. 
Stewart, Plant & Blumenthal, LLC

reality Bytes - Fall 2014

I’ll Be Watching You.
In 1984, George Orwell depicted a repressive, totalitarian 
society under constant surveillance by the government.  We 
now live in an age in which there is much concern about 
government surveillance.  In the wake of the revelations of 
Edward Snowden, no doubt there are fundamental questions 
for any free society on where the boundaries lie between 
the right to privacy and the government’s responsibility to 
protect its people.

In the Orwellian world, people expected Big Brother to be 
watching.  In fear of this, they repressed expression.  It was 
a world in which secrecy was operative down to the most 
common elements of daily life.  People lived in fear of reprisal 
if they freely expressed themselves.  In modern free societies 
today, the opposite is far more often the norm.  Although the 
government is watching and listening to us, we seemingly 
have little restrain in, and only moderately more concern 
over, what we reveal publicly about ourselves.

There are considerations which may give us pause about such 
openness of expression.

Some years ago, Great Britain launched a community 
surveillance system through a closed circuit cable network 
know as CCTV.  The idea was to place a greater police 
presence in neighborhoods by using technology to replace 
manpower.  Instead of more police officers walking the 
streets, the ever-present cameras would keep watch over 
public safety.  This prompted cries of “Big Brother” and 
debate over the scope of governmental power to watch over 
what, after all, were public activities.

In 2013, the British newspaper The Telegraph reported 
that there was one CCTV camera for every 11 people in 
the UK.  The Telegraph went on to quote Nick Pickles, the 
director of the privacy campaign Big Brother Watch, as 
saying, “This report is another stark reminder of how out of 
control our surveillance culture has become.”

By comparison, the British newspaper The Guardian reported 
in 2011 that the ratio of surveillance network of closed circuit 
camera to people was one camera for every 32 people.

In the United States, we may not have reached such ratios yet 
(if anyone really knows), but we are under surveillance.  An 
example is a Reality Byte article (Big Brother Part I) 
from 2013 about cameras and voice recorders on the 

Baltimore MTA buses.  Baltimore City is also known for 
the “blue light cameras” that populate corners in some of 
its neighborhoods.  The closed circuit cameras serve the 
same purpose as those in the UK, keeping an eye on the 
streets.  Let’s not forget the infamous “speed cameras” that 
keep watch over intersections for travelers exceeding the 
speed limit.

When the Chicago police let loose on demonstrators in Grant 
Park during the 1968 Democratic National Convention, the 
protesters chanted “the whole world is watching” as short-
hand means for saying that the “police riot” would not go 
unnoticed.  Indeed, Mayor Daley was less than happy that 
his brutal, heavy-handed, police-state tactics were captured 
on national television.  Hubert Humphrey may have been 
even less pleased.

Are we becoming a society that wants to share everything?  
There is the seemingly endless social media barrage of 
Facebook check-ins, selfies and photographs, Twitter 
and Tumblr posts, Instagram photographs and Pinterest 
boards.  The Internet has become the scrapbook of our 
modern lives.

“Harmless,” you might think; “just social interaction on 
the web.”  Are we really thinking at all about how much 
information these ubiquitous postings contain about our 
lives?  Locations, associations, random thoughts, opinions, 
political views.  Photographs of conduct that more reflective 
thought might suggest we not share, even with our “friends,” 
as they may slip out into wider circulation.

Pause to consider where the legal and societal boundaries 
should be drawn when we so freely share our lives.  Start 
with a somewhat better defined example from recent 
headline news.  You may recall that “hackers” recently 
spread across the Internet intimate photographs of actress 
Jennifer Lawrence.  Reports said that the hackers targeted 
as many as 101 celebrities.  These were not images that 
Lawrence had shared publicly, but private images stored on 
a personal device or on the Internet, in the “cloud” (some 
thought “iCloud”), which the hackers had accessed and made 
public.  Without permission.  Illegally.  That is, the hackers 
stole them, in violation of federal and state laws.

(continued on page 22)
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Hackers, for lack of a better term, often may seem like, and 
often are, internet whistleblowers, revealing information on 
wrong-doing, exposing violations of rights, including our 
human rights and rights to privacy.  Fundamentally, they 
are appropriating information over which they do not have 
rights.  This may seem useful socially or politically, but it 
still breaking the rules.

The societal balance here is an uneasy one.  Some may 
applaud Edward Snowden for the revelations that he made, 
deeming his motive to be service to the greater good, but 
fundamentally, what he did broke the code of secrecy.  Do 
we feel the same about the hackers that have made off with 
individual financial information from the records of Target 
or Home Depot?  Would we feel the same with regard to 
someone accused of espionage for a foreign government who 
stole important government information?  Consider Julius 
and Ethel Rosenberg or Kim Philby.

And what of corporate espionage?  Do we think that it is noble 
to undermine legitimate research and corporate business 
practices by letting trade secrets be stolen or sold without 
permission?  It may be a stretch far beyond legal fiction to 
say that corporations are people, but established laws of 
copyright, patent and trademark protection are designed 
to preserve the rights of those who develop intellectual 
property.

So, is it right to judge these “piracies” based on motive?  White 
hats and black hats?

Let’s return to those who hacked and distributed pictures of 
Jennifer Lawrence.  These pictures were most likely held in 
storage on a cellphone or in the “cloud”.  Apple has flatly 
stated that its iCloud storage was not hacked.  Clearly, they 
were not “public,” however, and Lawrence had a reasonable 
expectation that they would remain stored and protected -- in 
a word “private.”

The debate, if there is one here, has nothing to do with why 
these photographs were taken.  It has everything to do with 
the expectation of privacy and the violation of that legal 
right.  To use a more conventional example, if you put your 
money in a bank, you have reasonable expectation that it will 
stay there until you take it out.  We have laws that regulate 
banks and insure deposits.  If someone robs the bank (or hacks 
your account) they are stealing your money.

Because we recently have come to look at financial 
institutions with great skepticism, perhaps there is a better 
analogy.  Your home is filled tangible items like pictures.  If 
someone breaks into your home, invades your privacy, 

and steals your pictures, they have stolen something from 
you.  The value of the pictures does not matter.  Whether the 
thief ever profited from the theft does not matter.  Someone 
has taken something from you.

So too, hackers have stolen what belonged to Jennifer 
Lawrence, not to them.

How do we draw the lines in this debate, in an open society 
in which we seem most often to be giving away so much 
information for free?  In the September 22, 2014 issue 
of The New Yorker, Nick Paumgarten wrote an insightful 
article entitled “We Are The Camera,” a profile of the Go-
Pro phenomenon.  

A Go-Pro is a small portable camera used most frequently 
by athletes and sportspersons to capture their own physical 
endeavors.  Video from these cameras has become ubiquitous 
in the sporting world and extremely popular on Internet video 
sharing sites and social media like Facebook.  Go-Pro footage 
also has made its way into documentary films.

Paumgarten’s article is partly a business saga of Go-Pro’s rise 
from a start-up with humble beginnings, its development of 
the iPhone of first-person video cameras, and its initial public 
offering on Wall Street.  Wrapped around this business story, 
however, is another more fascinating examination of extreme 
self-documentation and self-promotion.

Because of their first-person perspective, Go-Pro cameras 
are purchased and used to record the user’s personal 
experiences:  a ski or snowboard run; a mountain bike 
descent; a kayak trip; undersea experiences; skydiving; 
etc.  Although these cameras can document amateur attempts, 
the footage most eagerly being sought and shared may be 
best described as “extreme sport.”

The Go-Pro phenomenon illustrates several interesting 
points.  Some footage ends up only on home computers and 
private family viewings.  What is driving Go-Pro’s business 
success, however, is not the home video library, but the desire 
of many users to share their exploits on social networks and 
beyond.  What emerges is content, which Go-Pro is mining 
as part of its business model.  As of September 30, 2014, 
Go-Pro seems to be doing rather well.

As Paumgarten’s article pointedly illustrates, athletes who 
once pursued the personal achievement of their sport are now 
becoming filmmakers on a quest to capture themselves in 
action with the best, most exciting footage.  We, the armchair 

(continued from page 21)
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spectators, are the audience.  It may begin by watching a 
snowboarding run by a relative or boyfriend, but the Internet 
is filling up with ever more adventurous footage.

Go-Pro and others are using this Internet video traffic 
to make money.  Yes, Go-Pro pays some people to be 
“ambassadors,” but largely to promote others to buy cameras 
and share experiences.  As with much of the social sharing 
on the internet, the material being shared (pictures, videos, 
music, etc.) is largely produced for little or no compensation 
and the sharing sites are making money off of advertising 
or subscription fees.  This exhibitionism (in some cases 
extreme) is being mined to make money.

This is not necessarily new.  This summer, I read Bill 
Bryson’s One Summer, a snapshot of the summer of 1927.  In 
it, he depicts how the events of that summer (Lindbergh’s 
triumphant reception after flying from America to Paris, 
Babe Ruth setting his home run record, notorious murder 
trials, flag-pole sitting, gangsters, even the prolonged 
vacation of the seemingly uncharismatic President Coolidge) 
were constant sources of content for the reigning media 
(newspapers from The New York Times to the tabloids of the 
day) and the infant radio and talking picture industries.  We 
love to devour glimpses of worlds beyond our own.  Since 
the earliest cave paintings and hieroglyphs, we have recorded 
large and small pieces of our activities.  Mass media simply 
carries this to broader audiences.

So where does this leave us?  The photographs on our 
cellphones should have a reasonable expectation of 
privacy.  (The current SCOTUS may think otherwise, of 
course.)  What we openly share with the world (or a part of 
it) likely is a different story.

Returning to Nick Paumgarten’s article in The New Yorker, he 
concludes with an instructive story of three “jumpers” -- the 
extreme sport of jumping off tall structures, in this story, the 
new World Trade Center One in New York City.  (For some 
context here, in 1974 French high-wire artist Philippe Petit 
strung a cable at 1,350 feet above the ground between the 
original Twin Towers of the pre-9/11 World Trade Center 
and walked across it a for 45 minutes.  In so doing, he also 
walked into history (and fiction)).

In Paumgarten’s article, in September of 2013, after by-
passing security to reach the top of the new World Trade 
Center One, with Go-Pros mounted and rolling, two jumpers 
leaped from the tower and parachuted to the ground (with 
a third as a lookout).  A bystander on the ground saw them 
and called 911.  Paumgarten reveals that the police reviewed 
video from “more than four thousand working security 

cameras and license-plate scanners below Canal Street” in 
NYC and eventually identified the get-away car.  The jumpers 
turned themselves in.  Only then did they put their video on 
the internet.  Also somewhat astounding is that Go-Pro was 
not interested in the footage.

Perhaps here we have the perfect storm.  Submitted for your 
consideration:  three individuals clearly intent on doing 
something illegal, who filmed themselves doing so, but not 
intending to publicize their acts, only to memorialize them; 
a police investigation using publicly-placed surveillance 
camera footage to track down the suspects.  Likely there 
is little argument that the jumpers have any expectation of 
privacy in their Go-Pro video, once posted on the internet.  
In between the extremes, however, there should be much 
to consider -- by all who “share” their experiences, either 
intentionally or unwittingly.  You never know who ultimately 
may be watching you.

(continued from page 22)
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ESTATE AND GIFT  
TAX STUDY GROUP

Members of the MSBA Section of Estates & Trusts 
are invited to attend monthly meetings of the Estate 
and Gift Tax Study Group. The Study Group generally 
meets on the third Thursday of each month.

CONTACTS: 
Megan A. Schaeffer, Esq.
7735 Old Georgetown Road, Suite 1100
Bethesda, MD 20814-6130
301-656-8850
mschaeffer@pasternakfidis.com

Rob Owings, J.D., CFP®, Co-Chair
Wells Fargo, N.A.
7 Saint Paul Street, 2nd Floor
Baltimore, Maryland 21202
Telephone: 443-977-8640
Robert.B.Owings@wellsfargo.com

LOCATIONS:
Ober Kaler
100 Light Street, 19th Floor
Baltimore, Maryland
 
Shulman Rogers
12505 Park Potomac Avenue, 6th Floor
Potomac, Maryland
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Continuing Legal Education Department:
Raising the Bar for Education

Keep an eye on the MSBA CLE catalog www.msbacle.org for all upcoming live programs.  If you cannot attend the live program 
many are being webcast concurrent with the live program and you can find these programs available online, on-demand approximately 
6-10 days after the live program. All video replays and online programming carry CLE credit just like the live programs. See below 
for details. For more information and to register go to: http://www.msbacle.org

UPCOMING LIVE & LIVE WEBCAST CLE PROGRAMS

Registration is open for:

“Nuts and Bolts of Medicaid with Case Studies” – December 11, 2014 | Columbia, MD | 8:30 am – 4:30 pm

Registration opening soon for:

“Estate Planning in the New Era of the  MD Estate Tax Law and the MD Trust Act” – March 12, 2015 | Columbia, MD | 9:00 
am – 1:30 pm

“Community First Choice and Medicaid” – March 26, 2015 | Columbia, MD

“Document Drafting for Elder Law Practitioners” – May 18, 2015 | Columbia, MD

“2015 Hot Topics in Elder Law” – July 8, 2015 | Columbia, MD

“Housing Options for the Elderly and Disabled” – October 15, 2015 | Columbia, MD

VIDEO REPLAY SCHEDULE

“Nuts and Bolts of Medicaid” – January 15, 2015, Baltimore, MD and January 22, 2015, Rockville, MD | 9:00 am – 1:00 pm

AVAILABLE ONLINE-ON DEMAND

“The New Maryland Trust Act 2014”

“Being the Trustee: Understanding the Role and Responsibilities”

“Dealing with Digital Assets & Planning for Maryland Clients with Moderate Estates”

“Asset Protection: Planning for At-Risk Clients from the Estate Planner’s Perspective”

“2014 Advanced Estate Planning Institute”

“2014 Estate Administration Evening Series with Allan Gibber” (6-part series)

PUBLICATIONS AND COURSE MATERIALS

Gibber on Estate Administration, Fifth Edition w/ 2013 Cumulative Supplement
Using and Drafting Trusts in Estate Planning, 2011 Edition Book and Forms CD
Will Drafting in Maryland, 2013 Revised Edition — Book and Forms CD
Basic Estate Tax Planning 2012 Revised Edition — Book and Forms CD

Advanced Estate Planning Institute Coursebook (5/2014)
Asset Protection: Planning for the At-Risk Client from the Estate Planner's Perspective Coursebook
Being the Trustee: Understanding the Role and Responsibility Coursebook
Cross Training: How Real Estate Law and Estate Planning Intersects with Family Law Coursebook
The New Maryland Trust Act Coursebook

All are available for purchase from the MSBA’s CLE online catalog at http://msba.inreachce.com/Search/?mediaType=469fc5db-
088e-46d0-b1d5-68a4e192523b&category=a63fa2a8-8718-4429-969d-17e19ccfd922&sortBy=.


