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We are in the encouraging part of the year where we are 
starting to experience more daylight. That has to mean that 
our June meeting in Ocean City is getting closer. Please 
mark your calendars and make the trip for what is sure to 
be a memorable program. The multi-talented Jim Milko, 
Vice Chair, will be putting on a program that is near and 
dear to his heart and folks who come for the entertainment 
will not be disappointed. Don’t be surprised, however, if 
you get something personally enriching out of it as well. 

In the meantime, however, we are providing plenty of 
CLE opportunity for sharpening our minds and honing 
our family law chops. We brought back our Tax workshop, 
and it was sold out and so well received, we are sure to be 
hosting that a little more frequently in the future. There are 
still plenty of programs for a wide range of interests, so 
please be sure to register for our joint program on appellate 
argument concerning family law cases on April 18, 
2017, at the Court of Appeals, being co-sponsored by the 
Appellate Practice Committee of the MSBA’s Litigation 
Section.  The Appellate argument CLE will be followed by 
a reception.  as well as “Handling the Domestic Violence 
Case in MD,” April 27, 2017 in Columbia Maryland. 

Much work goes in to the legislative committee’s efforts in 
Annapolis.  When the session ends we will have an update in 
our June Newsletter. If you have any interest in participating 
in next year’s legislative efforts our Legislative lead, Deena 
Hausner and you can contact her at dhausner@hruthmd.org. 

As always, please feel free to contact me directly if you 
have any questions about the Section at kristinehowanski@
hme-law.com. Best regards.

Chair's Message - APRIL 2017

 ~ Kristine K. Howanski

A Note From The Editor

   ~ Jim Milko, 
Ralph Sapia, Walter Herbert, 

and Nick Orechwa

Representing Unaccompanied Children: 

Over the past year, thousands of unaccompanied children have 
fled Central America seeking safety and refuge. Over 6,800 have been 
placed in Maryland. Learn how you can help these vulnerable children.

A primer for beginners with critical updates for more 
seasoned practitioners 

  

Family Topics Covered: 
• Filing for Custody or Guardianship 
  

• Predicate Finding of Abuse, 
   Abandonment, or Neglect

• Recent changes in the relevant case law

Audience: 
• Any Maryland barred attorney regardless 
   of experience or languages spoken
  

• Any Spanish-speaking student or 
   professional who can provide interpreting
   services

Registrants must agree to accept 1 pro bono case within 1 year of training.

Visit www.probonomd.org to register! 

Questions about the Unaccompanied Children Pro Bono Project? 
Contact PBRC Unaccompanied Children Pro Bono Project Manager Catherine Hulme 

at 443-465-4627 or chulme@probonomd.org.

NO experience required!

Proudly sponsored by: 

Malpractice insurance, mentors, sample pleadings, interpreters, and 
interactive listserv available! 

Special Immigrant Juvenile Status (SIJS) 

Webcast Now Available! 
View this in-depth training via online webcast at your convenience!

We would like to thank those of you you have 
contributed to this edition of the Advocate. As you 
will soon read the bulk of this edition is committed 
to case notes, many prepared by Sally Gold, 
who we can’t thank enough. Magistrate Joanie 
Raymond has provided an incredibly helpful 
overview of Frederick County Circuit Court 
policies and procedures. This is a terrific resource 
for those of you who don’t get to the corner Patrick 
and Court very often. Ceecee Paizs has provide 
another though provoking grandparent article 
looking post Conover. Lastly, Magistrate Thurtle 
and Erin McCarthy of Anne Arundel County 
provide us a primer on requesting genetic testing.

The Advocate is dependent on your contributions. 
So we would love you to consider writing things 
for us to print. We are asked all the time about the 
requirements. This is an informative publication 
and the only requirement is your submission be 
something that helps our family law colleagues 
and improves the practice. We have no doubt if 
you are reading this Note you have something to 
provide and we can’t wait for you to do it.

Finally, remember the MSBA Annual Meeting is 
around the corner, so make sure you register and 
make sure you attend FJLSC’s Annual Meeting.

mailto:dhausner%40hruthmd.org?subject=
mailto:kristinehowanski%40hme-law.com?subject=
mailto:kristinehowanski%40hme-law.com?subject=
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GRANDPARENT VISITATION POST - CONOVER V. CONOVER
By: Ceecee Paizs, Esq.

(continued on page 5)

Grandparents...
(Continued from page 4)

As I have stated in past articles, most people can agree 
that grandparents can bring value to a relationship with 
their grandchildren. They can impart to the grandchildren 
their knowledge of the history of the family and their 
own life’s experiences. Grandparents can provide care-
giving support to the parents, as well as a sense of stability 
when parents separate. This group is often expanded when 
grandparents divorce and remarry. In many cases, families 
feel that the more people who love the children the better.

The problems arise when there is a rift between the grandparents 
and one or both of the parents. The law in Maryland is clear:  
the best interest of a child is the paramount concern and parents 
are presumed to be making decisions that are in the best interest 
of their child. Ross v. Hoffman, 280 Md. 172, 175 n.1 (1977); 
Koshko v. Haining, 398 Md. 404 (2007). Beginning in 2000, 
when the U.S. Supreme Court ruled in Troxel v. Granville 
that a Washington State grandparent visitation statute was an 
unconstitutional interference with a parent’s 14th Amendment 
right to made decisions related to the care, custody and control 
of his/her/their children, the rights of grandparents to have 
access to their grandchildren was narrowed. 530 U.S. 57 (2000). 
Maryland adopted this standard in Koshko v. Haining, stating 
that “absent a showing of parental unfitness or exceptional 
circumstances, ‘the constitutional right [of parents to the 
‘care, custody, and control’ of their children] is the ultimate 
determinative factor….’”  398 Md. at 419 (quoting McDermott v. 
Dougherty, 385 Md. at 320, 418 (2005)). This includes decisions 
to preclude contact between their children and grandparents, 
who are included in the third-party category under Koshko.

Courts have often look to Ross v. Hoffman to determine whether 
exceptional circumstances exist. While not exhaustive, the 
Court of Appeals in Ross v. Hoffman set out factors the courts 
should consider when determining whether the presumption 
that a parent’s decision is in the best interests of the minor 
child due to exceptional circumstances and/or the unfitness of 
a parent or parents. The factors set out in that case that often 
apply to third parties seeking visitation with children were: 

1) Child resides with third party and the third party is 
providing the care, custody and control of a parent;

2) The protracted separation of parent from child;

3) The age of the child when in the home of the third party

4) The level of involvement of the biological parent with the child;

5) The possible emotional effect on the child of a change of 
custody when the care has been assumed by a third party;

6) The level of attachment the child has to the third party custodian;  
and

7) The stability and certainty as to child’s future.

280 Md. at 191. Most of these factors are related to the fitness of 
the biological or adoptive parent, as well as the involvement of 
the third party.  

Until Conover v. Conover, grandparents, as with all third 
parties seeking visitation or custody of a minor child, had a 
very high bar to clear to even reach the question of what is 
in the best interest of the child. 450 Md. 51 (2016). Now the 
question is, to what extent has Conover changed that bar?

In Conover, Michelle (now Michael, a transgender male) 
(Petitioner) and Brittany (Respondent) were in a committed 
same-sex relationship for nine years, during which they 
conceived a son, Jaxon, via anonymous-donor insemination of 
Brittany. The Conovers married when Jaxon was five months 
old, after marriage between partners of the same sex became 
legal in a nearby jurisdiction. Although they later separated, 
they continued to raise Jaxon together until he was two years 
old—but then Brittany cut off Michelle’s access to Jaxon, and 
claimed they had no children together in the ensuing divorce 
proceeding.  The Circuit Court for Washington County, and later 
the Court of Special Appeals, ruled that because Michelle is not a 
biological or adoptive parent of Jaxon, this case is controlled by 
Janice M. v. Margaret K.  404 Md. 661 (2008). In Janice M., the 
Court declined to recognize the status of “de facto parent” as an 
exception to the rule that anyone who is not a parent (so-called 
“third parties”) must show parental unfitness or “exceptional 
circumstances” before a court can consider whether child custody 
or visitation with the third party would be in the child’s best 
interests. According to the appellate majority, Janice M. leaves 
“no choice” but to consider Michelle a legal stranger to Jaxon. 

The Court of Appeals reversed, overturning their previous 
finding in Janice M. in deciding Conover v. Conover. The 
Court adopted the multi-part test articulated by the Wisconsin 
Supreme Court for determining whether one is a de facto parent, 
and after applying this multi-part test, Michelle should be 
considered a de facto parent.  Under this test, a third party seeking 
recognition as a de facto parent must prove certain factors:
 
(1) That the biological or adoptive parent consented to and 
fostered, the petitioner’s formation and establishment of a 
parent-like relationship with the child;

(2) That the petitioner and the child lived together in the same 
household;

(3) That the petitioner assumed obligations of parenthood by 
taking significant responsibility for the child’s care, education 
and development, including contributing towards the child’s 
support, without expectation of financial compensation; and

(4) That the petitioner has been in a parental role for a 
lengthy of time sufficient to have established with the 
child a bonded, dependent relationship parental in nature. 

450 Md. at 74 (citing In re Custody of H.S.H-K, 533 N.W.2d 
419, 435-36 (1995)).

In adopting this test, the Court of Appeals has added a definition 
of a de facto parent that can extend to a grandparent.  The factors 
look to the positive involvement of the third party and whether 
the third party has played a parental role in the minor child’s life.  
However, in examining the test, in conjunction with the Hoffman 
factors, there is still a relatively high bar to overcome. For 
example, if the grandparents have enjoyed family events with the 

grandchildren as well as regular visitation in the past, they would 
most likely not meet the “assumed obligations of parenthood” test.  

What about the situation where a custodial parent moves in 
with the grandparents for a period of time, and then that parent 
dies? As always, it depends on the particular factor of each 
case, but depending on the situation, the grandparents might 
meet each of the tests for the de facto parent, warranting an 
examination of the best interests of the minor child. Time will 
tell how a court may use the tests in Conover when determining 
the rights of grandparents to visit with their grandchildren.  

http://www.leagle.com/cite/280%20Md.%20172
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Navigating Frederick County's Family Law Courts
By: Magistrate Joanie Raymond

(continued on page 7) (continued on page 8)

Frederick County...
(Continued from page 6)

For those who don’t often practice in Frederick County (and for 
those that do but could use a refresher), there are some resources 
and procedures all litigators should know to make the experience 
smoother for all. This article is only intended to give the basics.

The Basics

The Frederick County Circuit Court is comprised of six Circuit 
Court Judges and two Magistrates. Our Magistrates preside 
over numerous family law matters, juvenile matters and CINA 
proceedings. In fiscal year 2016, our Courts handled 2,372 
family cases, 106 paternity cases and 375 juvenile matters. In 
family law matters, our Magistrates hear Initial Conferences, 
Settlement Conferences, Pendente Lite hearings and Review 
Hearings. In fiscal year 2016, our Magistrates presided over 
4,168 conferences/hearings: 577 Initial Conferences, 213 
Pendente Lite hearings, 437 Settlement Conferences, 190 
testimony hearings, 557 status conferences and 30 Merits 
hearings (generally by consent). Our Judges preside over 
Pre-Trial Conferences and most Merits trials. My focus 
will be on family law matters in Frederick County Courts.  

After you have filed your initial Complaint (the Frederick County 
filing fee is $165 + the $10 attorney appearance fee), you will 
receive your summons back in the mail for service. Certified 
mail, restricted delivery, return receipt requested is often viewed 
as the least reliable method. Signatures are often unrecognizable, 
and there may be no way to even determine if the person who 
signed is over 18 as the box is often not checked. Service by the 
postal service is closely scrutinized by the Court. If no Answer is 
filed, PROMPTLY file a Request for Order of Default with a Non-
Military Affidavit (this is surprisingly often overlooked). You 
need to stay within Differentiated Case Management case time 
standards. Once the Order of Default is issued, the matter will 
be set for a status/testimony hearing or you can take testimony 
in front of one of our Equity/Hearing Examiners. If an Order of 
Default is issued or an uncontested Answer is filed, the Court will 
send out a Notice of Procedure that will explain that you need to 
schedule divorce or custody testimony in front of an Examiner 
as well as set a Status date. You should contact one of our three 
Equity/Hearing Examiners, Lawrence Finegan, Esq., William 
Haugh, Esq., or Karen Krask, Esq., to schedule a date and time 
that works with your schedule, not the Court’s. If the testimony 
and proposed Order is filed with the Court 24 hours before the 
Status date, that date will be removed from the Court’s calendar. 
The Hearing Examiner fee is $175.00, $125.00 to the Examiner 
and $50 to whomever transcribes the testimony for the Examiner.

Once the Defendant has filed a contesting Answer, the Assignment 
Office will set in an Initial Conference. The Initial Conference 
is similar to what is referred to as Scheduling Conference in 
other jurisdictions. All parties and counsel should all be present 

(unless excused in advance via Motion filed and Order granted) 
to determine what services are needed, whether to order 
mediation and to set dates. Case Standard deadlines are strictly 
enforced in Frederick County. If your matter is filed as a Limited 
Divorce only, the case must be completed within 24 months. 
If filed as an Absolute Divorce or as a Limited Divorce with 
an Absolute Divorce as an alternative, the 12 month deadline 
will apply. You will receive your Merits trial date at the Initial 
Conference, and that date will be set within the Case Standard 
deadline. Postponements will not later be granted if you cannot 
yet prove your grounds, so you would be well served to think 
through your deadlines when filing. You will only be able to 
dismiss your action or obtain a Limited Divorce if you filed for 
an Absolute Divorce and cannot prove your grounds or grounds 
are not ripe for an Absolute Divorce by your Merits trial date.  

The Court also recommends that you speak with opposing 
counsel before the Initial Conference if you anticipate asking 
for the appointment of a Best Interest Attorney, Child Attorney 
Advocate, Child Privilege Attorney, Custody Evaluator, 
Parenting Coordination or a specific mediator. Those services 
will be described in further detail later in this article. It is 
also wise to find out the available Children’s Attorneys, 
mediators and evaluators before coming into Court for the 
Initial Conference. Custody Evaluations and Attorneys for 
Children require a significant amount of lead time and tabling 
the appointment until later jeopardizes the possibility of 
getting that appointment later. Be prepared and prepare your 
clients for the costs associated with Attorneys for Children 
and Custody Evaluators. Fee waivers are granted only in 
select circumstances and with proper documentation. Further, 
if parties have the resources to pay for private counsel, that 
will also be considered by the Court in determining any fee 
waivers. The Court will make mediation, Attorney for Children, 
Custody Evaluation, Parenting Coordination and family therapy 
referrals, if applicable, at the Initial Conference. The Magistrate 
will also set dates for the Merits trial, Pre-Trial Conference 
and Settlement Conference. If there are issues that require a 
Pendente Lite decision, a Pendente Lite hearing may also be 
set. The Magistrate may also set in Children’s Conferences, 
review hearings and status conferences to keep tabs on certain 
cases (e.g. to make adjustments to supervised or no access).

Pendente Lite hearings, when scheduled, are two hour 
hearings. In the rare instance, parties may request a longer 
hearing and then a four hour hearing may be scheduled in the 
Magistrate’s discretion if warranted. Pendente Lite hearings 
are intended to maintain, so much as is possible and just, the 
status quo pending the final trial. Please make certain you 
have filed your client’s financial statement (and long form 

financial statement if requesting alimony) well prior to the 
Pendente Lite hearing. If there are any discovery disputes, 
please make certain you have timely filed any motions so that 
the dispute is resolved prior to the Pendente Lite hearing date.

Settlement Conferences are held with the parties, lawyers and 
the Magistrate. Settlement Conferences may last one hour or 
six. Our Magistrates will work very hard to try to work with the 
litigants to reach a settlement. This may involve having everyone 
at counsel tables and the Magistrate explaining the process and 
the emotional and financial cost to the parties. This may involve 
meeting with counsel in chambers identifying possible areas of 
compromise. Mediation should have been completed before 
the Settlement Conference occurs. Joint Property Statements 
should be finalized and discovery completed in order to have a 
successful and productive Settlement Conference. Be prepared 
to be questioned on whether all requirements have been met.

Pre-Trial Conferences are held before a Circuit Court Judge 
typically 1-2 months prior to your Merits trial date. These 
conferences are held to make certain all witnesses and evidence 
have been identified, all discovery disputes resolved and 
everything that needs to be done prior to trial is complete. These 
conferences are generally scheduled for 2:00 pm on Wednesdays.

Merits trials are scheduled to start at 10:00 a.m. on the first 
day. There will often be other cases scheduled at 9:00 am on 
your Judge’s docket before the Merits trial starts. You should 
be completely ready to try your case that day. If exhibits can be 
exchanged ahead of time, exhibit lists provided to the courtroom 
clerk, and witnesses coordinated, you will be able to make best 
use of your Court time. There is a small possibility that your 
case could end up on the TBA (To Be Announced) docket. On 
occasion, a trial runs over or a Judge is out and there is not a 
Judge available immediately to hear your matter. You are asked 
to check in with the Assignment Office while they attempt to 
see which cases may settle out or take less time than expected. 
The goal is to get your case heard that day if possible, even 
with a possible late start. We are a smaller Court and being 
down even one Judge can have an impact on the docket.

Most every lawyer wants to know when they can obtain emergency, 
Ex Parte and/or expedited relief. These are not necessarily the 
same thing. All Petitions for Ex Parte or Emergency Relief must 
be filed in accordance with Md. Rule 1-351 and must include 
a written certification that proper notice has been provided. 
Further, if a Petition for Ex Parte Relief relies upon facts not 
contained in the record or presented in live testimony, it must 
be based on a verified affidavit, certifying the affiant’s personal 
knowledge of facts upon which they rely to support their claim 
for relief. Ex Parte Petitions are screened before being sent up 
to a Judge for ruling. If the Petition makes it through screening, 
the file is sent to one of the 5 (soon to be 6) Judges for their 

review and ruling. What one Judge sees as “blood on the floor” 
may not be what another Judge sees. There must, however, be 
a strong showing that there is an imminent risk of substantial 
and immediate harm to a party or minor. Be aware that there 
is some discretion involved in the review. Even if you are not 
able to obtain Ex Parte relief, you may be able, upon Motion 
filed (with a Motion to Shorten Time) to obtain an expedited 
hearing. Again, these are granted in limited circumstances, such 
as relocation of a child, unreasonably denied access, significant 
financial hardship to one party (e.g. a parent providing no 
support whatsoever), inability to enroll a child in school or 
provide medical care because of the lack of a custody Order.

Other than knowing the procedure, one of the more 
important pieces of advice I can pass along is to become 
familiar with the “In House” programs and professionals.  

Meet the Professionals

Lynda Mallory, MS is the Frederick County Circuit Court “In 
House” Custody Evaluator. If families are income eligible, 
Lynda Mallory performs a thorough custody evaluation. 
She contacts the parties and schedules appointments to meet 
with them individually. All parties are observed at least once 
interacting with the child or children involved. Extensive history 
data is collected on each party and background searches are 
conducted on all persons within each household. The parties 
are responsible for fees associated with the evaluation, which 
is greatly reduced from the cost of a private custody evaluation 
and are generally $350.00 from each parent. The qualifying 
income for this service is $43,000.00 per household annually 
or $21.00 per hour for each parent. When an In House Custody 
Evaluation is ordered, the Court will also set an Evaluation/
Settlement Conference where the parties (and counsel) will 
meet with Lynda Mallory prior to the Settlement Conference 
at the Courthouse. She will provide her verbal findings and 
recommendations she would make to the Court. Lynda Mallory 
will talk through her findings and observations with the parties 
and attempt to help them reach a parenting plan that meets 
their children’s needs. If that work is successful, an agreement 
is placed on the record in front of a Magistrate that day.

Joanna Shapiro, Esquire runs the Self Represented Litigant 
and Self Help Family Law Clinic. The Clinic is available every 
Tuesday and Thursday from 9:00 a.m. to 2:00 p.m. on a first 
come, first served, walk-in basis. Litigants are encouraged to 
come in at 8:30 as the Clinic is very popular and sees an incredible 
number of persons looking for legal assistance. The Clinic 
served 398 persons in just the last quarter (July 1 – September 
30, 2016). Ms. Shapiro or a conflict lawyer is available within 
the courthouse on the lower level, to assist self-represented 
litigants who meet the income eligibility. The Clinic provides 
limited legal advice in family law matters. Ms. Shapiro has 
started an ambitious project of providing more comprehensive 
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(continued on page 9)

Frederick County...
(Continued from page 7)

Frederick County...
(Continued from page 8)

forms and templates for self-represented litigants. For 
individuals whose incomes exceed the guidelines, the attorney 
will identify the issues and provide the appropriate forms. Erin 
K. Melton is the Assistant Court Administrator and ADR, Case 
Management, Administrator. Ms. Melton makes mediation 
assignments and sends out the Orders. B. Lynn MacPherson, 
LCSW-C is the Family Support Services Coordinator who 
makes the family therapy referrals and sends out those Orders.

Other Services

The Family Place: The Mental Health Association of Frederick 
County, 226 South Jefferson Street, Frederick, MD  21701 
operates the Supervised Visitation and Monitored Transfer 
Center: The Family Place on Mondays 5:00 – 8:00 pm, 
Thursdays 5:00 – 8:00 p.m., and Sundays 1:00 – 6:00 p.m. 
One-hour supervised visits or monitored transfers may be 
scheduled after intake interviews are complete. Therapeutic 
Supervised Visitation may also be Court ordered or offered. 
Fees are on a sliding scale. Call 301-663-0011 for additional 
details. The Circuit Court has tracked for 1st quarter (July 
1 – September 30), 234 supervised visits and 31 monitored 
exchanges that have taken place through The Family Place.

Heartly House:  Heartly House provides comprehensive 
services for victims and survivors of intimate partner abuse, 
rape/sexual assault, and child abuse. The organization provides 
counseling services, legal services, emergency shelter services, 
referrals, outreach, education and runs the Abuse Intervention 
Program, a 26 week program for abusers. https://www.
heartlyhouse.org/ 24-Hour Crisis Hotline: 301-662-8800.

Mediation: Parties in family cases may be ordered to attend 
mediation with approved private mediators. The cost for Court-
Ordered mediation is $200 per participant per 2 hour session. 
Frederick County has a list of approved private mediators to 
conduct mediation involving child access and financial disputes. 
These mediators are appointed by the Court’s Alternative 
Dispute Resolution Coordinator. Income eligible parties may 
be permitted to use the “In House” mediation program for a 
reduced amount. The qualifying income for in house services 
is $43,000.00 annually per household or $21.00 per hour for 
each parent. Additionally, our “In House” mediation program 
is strictly for custody/visitation and child support mediation, 
not property/financial mediation. Standard “In House” 
mediation fee, if both parents qualify, is $35.00 each. The fee 
can be modified if recommended by the mediator. Jennifer L. 
Rankin, Esquire is the “In House” Mediator and mediates in 
the lower level of the courthouse on Tuesdays and Thursdays.  
Parenting Coordination: Parenting coordination is a service 
where parents work with a Parenting Coordinator to reduce 
the effects or potential effects of conflict on their children 
(Maryland Rule 9-205.2). The Parenting Coordinator (“PC”) 

helps the parents understand each other better and interact 
without creating additional conflict. Parenting coordination is 
typically referred by court order and only to professionals that 
have met the education, training and experience required by 
Maryland Rule 9-205.2. Parenting Coordination can also 
be jointly agreed on by the parents. The PC uses mediation, 
creative problem solving and education techniques to resolve 
disputes regarding parenting plans. The Parenting Coordinator 
may also be empowered in very limited situations to arbitrate 
and make decisions when mediation and education efforts are 
not successful in resolving the conflict. Parenting Coordination 
can be ordered pre-Judgment, usually at the Pendente Lite stage, 
and sometimes earlier to work on co-parenting skills with the 
parents and help their communication. Parenting Coordination 
can also be incredibly helpful Post-Judgment in managing 
the parents’ conflict and dealing with co-parenting issues as 
they arise. The most current list of Frederick County Circuit 
Court approved Parenting Coordinators can be found at https://
www.frederickcountymd.gov/DocumentCenter/View/286597.

Parent Education/Co-Parenting Seminars: The Court orders 
parents to attend an approved Co-Parenting seminar in all 
contested custody and/or access cases. The 6 hour seminar 
explains the impact of conflict on children and strategies for 
parents to communicate and make decisions together on behalf of 
their children and creating age appropriate parenting plans.  For 
parents attending mediation, this information is designed to put 
parents in the appropriate mindset to work on a resolution that 
puts their children first.  Parents are required to complete the on 
line Co-Parenting seminar prior to attending mediation for just 
that reason. There are currently 2 choices for Parent Education: 
either on line at www.frederick.onlineparentingprograms.com, 
registering online pay using PayPal or a credit card or a live 
class on a Saturday morning session beginning at 10:15 am 
through A Winning Strategy, Brenda Lee at the Urbana Public 
Library www.awinningstrategy.co. The cost for both is $75.00. 
Interpreters are available by request for the in-person class. More 
information can be found at: https://www.frederickcountymd.
gov/5708/Family-Services-Program#Co-parent ing.

Special Magistrates: Frederick County also uses Special 
Magistrates, as governed by Maryland Rules 2-541 and 9-208. 
Litigants may request that a Special Magistrate be appointed, 
usually by consent, in order to have a Special Magistrate hear 
limited matters on a more expeditious basis than a Circuit 
Court Judge or Family Law Magistrate. These hearings are 
conducted in the Special Magistrate’s office and the Special 
Magistrate is compensated at their prescribed rate by the 
parties. The hearings are recorded and the parties are able to file 
exceptions just as they would in a hearing before a Magistrate 
of the Court. If a party has a time sensitive issue (e.g. school 
enrollment, holiday schedule, passport for travel) or a discovery 
dispute, a Special Magistrate is good alternative to consider.

In Conclusion

Frederick is a wonderful jurisdiction to practice law. The Bar 
Association is full of talented lawyers who value civility and 
professionalism. They are, by and large, lawyers who are well-
prepared and knowledgeable. Knowledge is power. The more you 
know as a litigator, the better you can represent your domestic 
client and the more prepared and proficient you will appear to 

Legislative Preview 2017

As we prepare for the start of the 2017 General Assembly 
session, we thought we would offer a brief preview of 
legislation we expect to see offered that will be of interest 
to family law practitioners.

Child Custody – Legal Decision Making and Parenting 
Time – the so-called “custody commission bill,” a version 
of this bill was offered, but did not pass, in the 2015 
and 2016 sessions. This bill would, among many other 
things, establish statutory criteria for a court to consider 
when making custody and access determinations, would 
establish a new vocabulary for what we now call custody 
and visitation/access, and establish a process for courts to 

consider custody or visitation for third parties.

Child Custody – Rebuttable Presumption of Joint Custody – this bill has been offered for years and has never 
passed. The Family & Juvenile Law Section has always opposed this bill.

Child Support – Adjusted Actual Income – Multifamily Adjustment – again, this bill has been offered for a number 
of years, but has not passed. It would create a consistent way to calculate child support for the payor parent when either 
parent has other children, not the subject of a child support order, living in the home.

Juvenile Court – Jurisdiction – this bill would change some of the circumstances under which a minor could be 
criminally charged as an adult and modify some of the procedures for transferring criminal cases from adult to juvenile 
court.

We of course expect many more bills than these, but believe these are some of the more significant, and likely, to be 
introduced. Stay tuned for more updates as the session progresses.

If you are interested in volunteering with the Legislative Committee of the Family & Juvenile Law Section Council, 
please email Deena Hausner (dhausner@hruthmd.org) or Rich Trunnell (rich@trunnelllawfirm.com).

that domestic client.(Joanie Raymond is a Family Magistrate 
with the Circuit Court for Frederick County, Maryland).

https://www.heartlyhouse.org/
https://www.heartlyhouse.org/
https://www.frederickcountymd.gov/DocumentCenter/View/286597
https://www.frederickcountymd.gov/DocumentCenter/View/286597
https://www.frederickcountymd.gov/DocumentCenter/View/286597
http://www.frederick.onlineparentingprograms.com
http://www.awinningstrategy.co
https://www.frederickcountymd.gov/5708/Family-Services-Program#Co-parenting
https://www.frederickcountymd.gov/5708/Family-Services-Program#Co-parenting
mailto:dhausner%40hruthmd.org?subject=
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Montgomery County...
(Continued from page 10)

Check out our newsletter and more online at the  
Family & Juvenile Law  Section's  

portion of MSBA's website at: 
www.msba.org/sections/family

Montgomery County: Practice and Procedure
By: Geraldine Welikson Hess, Esq., updated by Lindsay Parvis, Esq.

In Montgomery County, the filing fee for divorce is one-
hundred sixty-five Dollars ($165.00). After filing your Proof 
of Service, the Court will set a Scheduling Hearing. Generally, 
the Scheduling Hearing is scheduled for either three (3) to four 
(4) weeks after the Defendant’s Answer is due, based on the 
Proof of Service, or two (2) to three (3) weeks after receiving 
the Defendant’s Answer; whichever happens first. If you are 
not available on the date that the Court sets for the Scheduling 
Hearing, you should contact the Family Law Assignment Office 
to obtain new potential dates (typically, you must reschedule 
the Conference within a two (2) week period of the original 
date provided), contact opposing counsel to clear one (1) of 
the new dates, file a Joint Line to Reschedule the Scheduling 
Hearing to the new date cleared by Counsel with the Assignment 
Office, and provide a courtesy copy to the Assignment Office.

The Scheduling Hearings are conducted by Family Division 
Magistrates. At the Scheduling Hearing, you will be scheduling 
future court dates and choosing court-provided services.

Scheduling:

If temporary visitation, alimony, child support, attorney fees, 
suit money, and/or court costs are issues, a Pendente Lite 
Hearing may be requested. If, at the Scheduling Hearing, you do 
not request that an issue be heard at the Pendente Lite Hearing, 
you will not be permitted to present that issue at the Pendente 
Lite Hearing.  In Montgomery County, you need to request both 
attorney fees and suit money as they are distinguished. You can 
request anywhere from one (1) to six (6) hours for the Pendente 
Lite Hearing, but less time will usually get you a quicker hearing 
date. The Pendente Lite Hearing are scheduled to be heard by 
a Magistrate. Residential and legal custody will generally not 
be addressed at a Pendente Lite Hearing.  Use and possession 
and contribution will not typically be addressed at a Pendente 
Lite Hearing unless the parties have an agreement on residential 
custody or the parties agree for the court to decide these. 

If residential custody of the children is at issue, the case will 
be bifurcated into two separate trials: Custody Merits and 
Divorce Merits. If legal custody is at issue, but residential 
custody is not, then all issues will be heard together. If your 
case is bifurcated, you should review the online docket entry 
about the Scheduling Hearing to look for “additional issues to 
be heard at custody trial.” Often, other issues will appear in 
the docket entry that do not appear on the Scheduling Order.

In addition, the Court will set the following dates and deadlines 
in a bifurcated case:  1)  a custody Settlement/Status Hearing;  2) 
a custody merits trial date(s);  3) a Settlement/Pretrial Hearing to 
choose the divorce Merits trial date(s) (if longer than a half day/3 

hours) or the Merits trial date if 3 hours or less;  4) expert witness 
designation deadlines for both trials; and, 5) discovery deadlines 
for the Custody and Merits portions of the case. The Court will 
set the following dates and deadlines in cases in which residential 
custody is not disputed: 1) a Settlement/Pretrial Hearing to 
choose the divorce Merits trial date (if longer than a half day/3 
hours) or the Merits trial date if 3 hours or less; 2) expert 
witness designation deadlines; and, 5) a discovery deadline.

One Family One Judge (1F1J):
Starting January 1, 2016, instead of assigning cases to “Track 4” 
(to a specific judge who handles all the scheduling and matters in 
the case), at the Scheduling Hearing your case may be assigned to 
1F1J.  This is a team approach, with 1 case manager, 1 Magistrate, 
and 1 Judge permanently assigned to the case.  Criteria that may 
lead to 1F1J assignment: multiple cases between the parties, 
length of trial, complexity of issues, litigiousness of one or both 
parties, mental health issues, abuse, addiction, and so forth.

Services:
I f  custody and/or  vis i ta t ion issues  are  involved, 
the court will order your client to attend Co-Parenting 
Skills Enhancement Classes, which consist of two (2), 
three (3) hour classes. These classes are free of charge. 

The Court also may require Custody Mediation.  This will only 
be ordered if both parties are self-represented or both parties have 
attorneys;  it will not be ordered if one party is represented and 
the other is not.  Additionally, it will not be ordered if there is/has 
been a DV protective order between the parties.  Attorneys must 
attend and participate in the Custody Mediation, which is one (1) 
three (3) hour session at the courthouse (Room 1500), starting 
either at 9:00 a.m. or 1:00 p.m..  The custody mediator is provided 
free of charge.  The custody mediation concludes with the parties, 
attorneys, and mediator meeting with a settlement Magistrate.  
Any agreement will be put on the record or, if in writing, received 
by the Magistrate.  The purpose of the Custody Mediation is 
to see whether the parents can resolve custody and visitation 
by way of a Parenting Plan, rather than litigating the issues. 

In contested custody and/or visitation cases, the court provides 
assessments or evaluations by court staff evaluators.  This 
will not be ordered in every case. The difference between the 
assessment and evaluation is that the evaluation will include a 
home study and the contacting of collateral witnesses, whereas 
the assessment will not include these items.  Please note that 
a home study will not be performed if the home is located 
outside of Montgomery County.  Also, courthouse evaluators 
do not conduct psychological testing. These court evaluations 
and assessments are free of charge. The results of your court 

assessment or court evaluation will be presented orally on 
the record by the evaluator at the Custody Settlement/Status 
or Settlement/Pretrial Hearing. A transcript serves as the 
evaluator’s formal report. If you want psychological testing, 
or prefer a private custody evaluation, you must to file a 
Motion requesting these services for which the parties will pay.

If your divorce Merits trial will take more than a half day/3 hours, 
the parties and Counsel will be ordered to attend Alternative 
Dispute Resolution (ADR). You are required to participate in 
a minimum three (3) hours of ADR, and the cost to each party 
is Two Hundred Dollars ($200.00) per hour. The court usually 
directs that the costs be split equally between the parties. If 
everyone agrees, ADR can be extended beyond the three (3) 
hours, and the hourly costs remains the same for the additional 
time. ADR is scheduled directly with the court-appointed 
ADR facilitator/mediator and usually held at his/her office.

If you want the court to appoint a Best Interest Attorney, 
the court rate is $250.00 per hour. Court-appointed BIAs 
(not by agreement of the parties) must be from the Court’s 
approved list (which is on the Circuit Court’s website). 
The parties can agree to the appointment of a BIA who 
is not on the list. There is a standard form BIA order for 
all appointments (also on the Circuit Court’s website).

On the day of the Scheduling Hearing, prior to leaving 
the courthouse, if Custody Mediation or a court custody 
evaluation or visitation assessment were ordered, your client 
must complete a Confidential Mediation Questionnaire and 
participate in an evaluation/assessment intake in Family Division 
Services, Room 1500. If your case is screened out and Custody 
Mediation cancelled, you will receive notice in the mail.

Lastly, the court often offers Facilitation, free of charge, 
immediately following the Scheduling Hearing and on a 
first-come, first-served basis. The purpose of Facilitation 

is to resolve, if possible, pendente lite issues or interim 
issues until the Pendente Lite Hearing. Family law attorneys 
serve as the Facilitator. This is provided in Room 1500.

Emergencies:

If you have an emergency, you will need to file a Motion for 
Emergency Hearing. You should have the Family Law Clerk 
set up the Court file so that you can walk the file through to the 
Family Law Duty Judge. You must have contacted opposing 
counsel or the opposing party and notified counsel or the 
opposing party that you will be going to the duty judge on an 
emergency and work out a date and time to appear before the duty 
judge.  Generally, the duty judge will not hear the matter unless 
notice has been given to opposing counsel or to the opposing 
party and the judge considers the issue to be a true emergency. 
A true emergency might be a complete denial of visitation. If 
your client is getting visitation, but the visitation is limited or 
is not on a regular and consistent schedule, that issue will not 
be an emergency. An example of an emergency is one parent 
completely denying visitation of a newborn or infant child to 
the other party, Another example is one parent trying to remove 
the child or children from the state or country. Failure to pay the 
mortgage or potential foreclosure on the marital home has not 
been considered an emergency. If the case is not considered an 
emergency and is not heard by the duty judge, the duty judge 
may give you an Order for an expedited Scheduling Hearing.

The Family Law Duty Judge changes every week. You can find out 
who the Family Law Duty Judge is by checking the Montgomery 
County Bar Association Newsletter on the Bar Association’s 
website or by calling the Clerk’s or Assignment Office.

Miscellaneous:

Kid Spot: The courthouse provides a child waiting area where 
children ages 2-12 can be dropped off and supervised, while parents 
conduct business at the courthouse.  Kid Spot is located in Room 1440.

(continued on page 11)

(continued on page 12)
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This case began in 2010 when Framm took on the representation 
of Mr. Wilson after his divorce. On June 17, 2010, the Wilsons, 
both represented, had put an agreement on the record which 
required Mr. Wilson to pay Mrs. Wilson a significant sum of 
money. Five days later, Mr. Wilson met with Framm to assist him 
in setting aside that agreement because he didn’t understand it 
and was dissatisfied with its terms. He retained Framm on June 
24th and paid her retainer on June 25th. Framm, after meeting 
with Mr. Wilson concluded that 1) Mr. Wilson could have a 
claim to property in his ex-wife’s name (whether his claim 
would have simply reduced or eliminated the payment he had 
agreed to make or whether he could be the recipient himself 
of a monetary award is not clear from the opinion) and 2) Mr. 
Wilson was limited in his capacity to understand and process 
information. Framm promptly referred him to a psychologist, who 
opined that Mr. Wilson had a disorder that affected his ability to 
comprehend complex information. Framm quickly filed a motion 
to vacate the judgment based on the psychologist’s assessment. 
The psychologist then performed a complete evaluation, 
after which he opined that Wilson needed a legal guardian.

Eight months later, Framm filed the first of three guardianship 
petitions. Mr. Wilson initially consented (did he have that 
capacity?), but Framm’s first two petitions were rejected because 
they did not comply with the statutory requirements. Finally, in 
January 2012, Framm’s third petition was accepted. Counsel 
appointed to represent Mr. Wilson in those proceedings denied 
that he was suffering from any disability and requested that 
the petition be denied. Framm, in addition to representing Mr. 
Wilson in the post-divorce proceedings, was also representing 
Mr. Wilson’s friend, the petitioner seeking guardianship. On 
behalf of the petitioner, Framm responded that Wilson suffered 
from a mental disability. However, when Mr. Wilson and his 
friend decided they no longer wanted to pursue a guardianship, 
Framm moved to withdraw the petition, which was granted.

In the meantime, the trial judge scheduled a hearing on Framm’s 
motion to vacate the divorce judgment. Upon being advised that 
Framm intended to admit the psychologist’s reports at that hearing 
(without, apparently, calling him as a witness), Mrs. Wilson 
objected. As a result, Framm scheduled a de bene esse deposition 
of the psychologist. However, counsel could not agree on a date. 
Framm nevertheless conducted the deposition on the date of her 
choosing; Mrs. Wilson’s counsel was not present. After lots of 
legal skirmishing, the trial judge prohibited Framm from using 
the deposition at trial. The Court, however, the postponed the 
matter to allow the parties to retake the deposition. By the time 
of the rescheduled hearing, some 6 months later, the deposition 

had not yet been taken. At that rescheduled hearing, Framm 
sought to withdraw, claiming that Mr. Wilson had diminished 
capacity, and, in the absence of a guardian, she could not 
represent him. The court ordered that Mr. Wilson be evaluated 
by the court psychiatrist. In February 2013, one year after the 
originally scheduled hearing date, the court took testimony 
from the court psychiatrist in which he confirmed the severity 
of Mr. Wilson’s impairments.  Framm’s motion to withdraw was 
granted, as was her motion to vacate the judgment of divorce.
If the story had simply ended there, it might have, in fact, ended. 
But then Framm filed suit against Mr. Wilson for unpaid fees in 
both the guardianship and divorce cases. Wilson did not have 
counsel in the District Court fee suit. Framm testified that Mr. 
Wilson could deal with day-to-day events and simple contracts 
and that he had a fairly good capacity to understand agreements 
(presumably, she meant her engagement letter). She testified that 
when opposing counsel did not show up at the psychologist’s 
deposition, she happily volunteered to reschedule. Framm was 
granted a judgment; she garnished Mr. Wilson’s accounts to collect.

This matter then came to the attention of the Attorney Grievance 
Commission (from the client? from the judge? the opposing 
counsel?) The initial hearing took three days. The Court of 
Appeals remanded for additional fact finding. The hearing 
judge found that Framm’s conduct, in the divorce case, was 
sufficiently competent (although aggressive) because she 
accomplished the objective of getting the divorce judgment 
vacated. He further found that Framm had no prior disciplinary 
record, did not display a selfish motive, cooperated fully 
throughout the disciplinary process, provided evidence of 
good character and reputation, and demonstrated remorse.

The Court of Appeals, without dissent, disbarred Framm. Why?
1. Framm violated MLRPC 1.1 by not providing 

competent representation.  449 Md. at 644-46.
a. Framm did not advise Mr. Wilson that the 

cost of pursuing litigation could outweigh 
the benefits.

b. Framm had to file the guardianship petition 3 
times because of her failure to comply with 
the rules.

c. Framm failed to recognize the inherent 
conflict in simultaneously representing Mr. 
Wilson in his divorce case and the petitioner 
in Mr. Wilson’s guardianship case.

2. Framm violated MLRPC 1.2 by simultaneously 
representing Mr. Wilson and the petitioner in the 
guardianship case. Id. at 646-47.

3. Framm violated MLRPC 1.4 in her communication 
with Mr. Wilson. Id. at 648-51.

a. Framm failed to communicate with Mr. 

Wilson in writing, the form by which he could 
best understand, in light of his limitations.

b. Framm was not candid with her client with 
regard to whether opposing counsel had 
timely objected to the deposition of the 
psychologist.

4. Framm violated MLRPC 1.5 by charging an 
unreasonable fee. Id. at 651-54.

a. Framm charged and collected approximately 
$ 55,000 to set aside a $55,000 judgment.

b. Framm charged Mr. Wilson for obtaining the 
psychologist’s testimony, even though it was 
her “discovery misconduct” which caused his 
testimony to be excluded. Id. at 653.

c. Framm billed Mr. Wilson for filing the 
guardianship petition which Mr. Wilson 
opposed.

d. Framm billed Mr. Wilson for her “numerous 
defective filings.” Id. at 654.

5. Framm violated MLRPC 1.7 by representing Wilson in 
the divorce case and the petitioner in the guardianship 
case. Id. at 654-56.

6. Framm violated MLRPC 1.15 and Maryland Rule 
16.606.1 by failing to create and maintain records of fees 
collected and disbursed. Framm did not disagree.  Id. at 656.

7. Framm violated MLRPC 3.3 by making repeated 
misstatements in the fee case. Id. at 656-62.

a. The Court of Appeals found Framm made 
both material misrepresentations as well as 
omissions.

b. Framm’s position in the fee case was in 
direct opposition to the position she took in 
both the divorce and guardianship cases, i.e., 
that her client was capable of understanding 
complicated legal issues. “She did so knowing 
that her adversary was a former client with 
diminished capacity who was representing 
himself in that litigation.” Id. at 658-59.

8. Framm violated MLRPC 8.4(c) by making numerous 
intentional misrepresentations to her client, the divorce 
trial judge, and the judge hearing the fee dispute.  Id. 
at 662-63.

9. Framm violated MLRPC 8.4(d) by intentionally 
misrepresenting to the District Court judge in the 
fee suit her client’s mental capacity, as well as all of 
the other intentional misrepresentations previously 
mentioned. Id. at 663-64.

The Court of Appeals held that the mitigating factors were 

AGC v. Framm...
(Continued from page 12)

(continued on page 14)

Montgomery County...
(Continued from page 12)

Divorce based on Mutual Consent Ground: Third party 
corroboration is not required; both parties can testify to 
corroborate the ground. You must submit a Joint Request for 
Uncontested Divorce Hearing uniquely for Mutual Consent 
grounds. The form can be found on the Circuit Court’s website.

Supervised Visitation: The Court has a supervised visitation 
program, which is free of charge. It requires a court order. 
Only the ordered parent can attend. Six supervised visitations 
are scheduled every other weekend for a three-month 
period. Each visit is 1.5 hours. The visitation supervisor will 
provide an observation report to the Court after each visit. 

(Geraldine Welikson Hess is a family law attorney at Hess Family 
Law with offices in Rockville, MD and Fairfax, VA. She practices 
in Maryland, and Virginia and is also licensed in the District of 
Columbia, New York and New Jersey. Ms. Hess is a Fellow of 
the Maryland Chapter of the American Academy of Matrimonial 
Lawyers. Visit Hess Family Law at www.hessfamilylaw.)

(Lindsay Parvis is a Partner at Dragga, Hannon, Hessler 
& Wills, LLP, where her family law practice focuses on 
agreement negotiation and drafting for settlement-focused 
clients, contested divorce and custody litigation, BIA/CPA 
representation of children, and prenuptial agreements.)

Case Note: Attorney Grievance 
Commission of Maryland v. Framm, 

449 Md. 620 (2016)
By: Sally B. Gold, Esq.

(continued on page 13)

http://www.hessfamilylaw
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outweighed by the aggravating
factors. Id. at 667-68.

1. Framm displayed a selfish motive by misleading 
the District Court in an effort to collect her fees.

2. Although Framm expressed remorse for her conduct 
towards opposing counsel, she has failed to express remorse 
for her conduct to her client, the party who was harmed.

3. Framm failed to acknowledge she engaged in 
intentional misconduct.

4. Framm engaged in “unreasonably aggressive discovery 
tactics.” Id. at 667.

5. Most egregiously, Framm “lied to and deceived the 
court to the detriment of her former client for her own 
monetary gain.” Id. at 668.

So, what’s the take away here?
1. When you have any doubts about your client’s 

competency, STOP until either there is a guardian 
appointed or you are certain that your client is capable of 
understanding and participating in the process. N.B. The 
Court of Appeals did recognize “the difficult position 
an attorney may be in when representing a client with 
diminished capacity.” Cite this case if you need to seek 
a postponement pending the appointment of a guardian.

2. Don’t take inconsistent positions. Don’t tell one 
court that your client needs a guardian and another 
that he’s capable of understanding complex matters.

3. Don’t bill your client when you have to redo or amend 
pleadings because of your own mistakes or shortcomings.  
The Court of Appeals held that expert testimony was 
not required to show that such billing was unreasonable.

4. Don’t charge an unreasonable fee. However, in this 
regard the Court of Appeals did not reveal a good 
understanding of domestic cases. It is extraordinarily 
difficult to predict the costs in a contested domestic 
case. People don’t always make economically rational 
decisions, particularly when children are involved. 
How many times does a 1 day case take 2 or 3 
days? How many times does a client’s or opposing 
party’s or opposing counsel’s unreasonable behavior 
unexpectedly increase the costs? Obviously, if one 
could say to Mr. Wilson that he was going to spend 
$55,000 to set aside a $55,000 judgment, no rational 
person would elect to spend that. But suppose the 
lawyer believed that not only could the payment be 
set aside but there was also a possibility of a monetary 
award to Mr. Wilson? Suppose Mr. Wilson affirmatively 

said he’d rather pay any amount to the lawyer instead 
of paying anything to his spouse? Is it a completely 
different analysis where kids are involved? Can a 
parent put a price tag on protecting the best interests 
of children? Is it the lawyer’s responsibility to assess 
and determine what a client can afford to spend?

5. What is the relationship, if any, between the District 
Court judgment and the AGC finding that fees were 
excessive? Presumably, to get a judgment for fees 
against Mr. Wilson, Framm had to prove that the 
fees charged were both reasonable and necessary? 
Was there expert testimony supporting her position? 
Should the District Court determination have had 
any impact on the AGC and the Court of Appeals?

6. NEVER LIE TO A COURT.

AGC v. Framm...
(Continued from page 13)

In Berg v. Berg, the Court of Special Appeals, in a case that 
has slipped below the radar, decided an interesting procedural 
issue and hinted at another. In so doing, it addressed a 
substantive issue on the calculation of post-judgment interest.  

The Bergs divorced in 2007 after a trial on contested issues. 
Ms. Berg was granted a substantial monetary award which was 
reduced to judgment. When in 2012 full payment on the monetary 
award had not been made, Ms. Berg sought garnishment on Mr. 
Berg’s personal property. She attached an interest worksheet 
attributing all his payments to principal and none to interest. In 
2014, with the judgment still not satisfied, Ms. Berg sought to 
garnish her ex-husband’s wages. The interest worksheet attached 
on that occasion attributed the payments first to interest and then 
to principal. At this point, Mr. Berg objected apparently only 
to how Ms. Berg applied his long-delinquent and inadequate 
payments. The trial court held an evidentiary hearing, taking 
testimony and receiving exhibits. The court determined that all 
payments made prior to the first garnishment in 2012 should 
have been exclusively applied to principal (as apparently, Ms. 
Berg had done at the first garnishment) and all payments after 
that were to be applied to interest first and principal second.  

Ms. Berg, dissatisfied with the result, sought an en banc 
review after her motion for reconsideration was denied (are 
those motions ever granted?) The en banc panel determined 
that all payments made by Mr. Berg were to be applied first 
to interest and then principal. Unfortunately, the appellate 

Case Note: Berg v. Berg, 228 
Md.App. 266 (2016)

By: Ralph L. Sapia, Esq.

decision does not set out the calculations, so the reader cannot 
tell what the difference in dollars was. Mr. Berg did not claim 
that the panel’s determination was an error, but that the en banc 
panel had no jurisdiction because the issue did not arise from 
a marriage trial but from a post-judgment enforcement action. 
After an interesting historical review, the Court of Special 
Appeals noted that there exists only about two dozen reported 
decisions arising out of en banc panels. Either the en banc 
panel, formerly known as the poor person’s appeal, is widely 
underused, or such panels render remarkably good decisions.

The Court of Special Appeals could find no merit or sense 
in Mr. Berg’s narrow reading of the word “trial.” Thus it 
affirmed the panel’s decision on the calculation of interest; 
payments are first applied to interest and then to principal. 
It further notes, however, the existence of what is identified 
as a lurking issue and warned the bar. Would the en banc 
process apply if there had been no trial at all but only a ruling 
on a dispositive motion? (i.e. example granting a motion for 
summary judgment or a motion to dismiss for failure to state 
a cause of action). Given the infrequency of appellate cases 
dealing with en banc process, that may not be an issue we see 
addressed in our lifetime.  That said practitioners should caution:

Berg...
(Continued from page 14)

1. The en banc process is alive and well, it is less expensive than 
traditional appeal and underutilized.

2. An analysis of how payments on a judgment should be applied 
would have been interesting. It does not appear that Mr. Berg 
challenged the application of payments at the time of the first 
garnishment. We have no idea why Ms. Berg changed that at 
the time of the second garnishment. We have no idea why the 
trial court at the time of the second garnishment applied the 
payments one way until 2012 and then another way thereafter.

3. Presumably the difference in amount owing was worth 
Mr. Berg noting an appeal. He does not come to the court 
as a sympathetic suitor. He made only $10,000.00 in 
payments between August 2012 and March 2014 yet has 
presumably spent far more than that in legal fees; even 
appellate courts on a cold record can detect character issues.

Case Note: Burak v. Burak, 231 Md. 242 (2016)
By: Sally B. Gold,, Esq.

Just when you think you’ve heard/seen/read it all, take a 
look at the facts in Burak. You just can’t make this stuff up.

Mom and Dad marry in 2006; their son, Morgan, is born 1 ½ 
years later. Dad claims that one (1) week before the wedding, 
Mom told him she had a diagnosis of multiple personality 
disorder. Shortly after Morgan’s birth, Mom and Dad became 
involved in a long- term polyamorous relationship with another 
woman. Mom was also (apparently simultaneously) involved in 
a long-term sexual relationship with another man. The parties 
were regular users of marijuana and other drugs. The parties 
had been living with Morgan in a rat-infested apartment with 
no play area. Dad’s parents loaned/ gifted the parties $131,000 
of a $355,000 home purchase price for a house to which the 
family moved. Throughout Morgan’s life, Dad’s parents were 
a significant presence. He spent many weekends with them, as 
well as week night overnights. They were the people who took 
him to medical and dental appointments. They arranged for his 
attendance at school programs and extracurricular activities.

Not surprisingly, the marriage deteriorated, culminating in 
physical violence. Mother remained in the family home, into 
which she moved two different men and then her daughter, 

the daughter’s adoptive mother and father (presumably, 
mom’s parental rights to the daughter had been terminated) 
as well as four (4) dogs and twenty (20) guinea pigs. About 
one (1) year after the separation, Morgan began acting out 
at school and camp. The parents filed competing complaints 
for divorce against each other. The paternal grandparents 
successfully moved to intervene in the divorce action.
After a series of hearings, the Circuit Court granted legal and 
physical custody to the grandparents, ordered that the down 
payment on the family home be returned to the grandparents and 
ordered both parents to pay child support to the grandparents. Mom 
appealed. The CSA affirmed the trial court finding that there was 
both unfitness of the parents and extraordinary circumstances. 
It reversed the property distribution award to the grandparents.

Child-Related Issues

Custody

When looking at exceptional circumstances to award custody 
to a third party, among the factors to consider are the length of 

(continued on page 15) (continued on page 16)
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time the child has been away from the biological parent, the 
age of the child when care was assumed by the third party, and 
how long it took for the parent to attempt to reclaim the child. 
None of those factors were relevant in this case, as Morgan 
never “lived” with his grandparents. And he had been with 
Mom alone for the approximate (1) year period between the 
parties’ separation and the first court hearing. The cases in which 
exceptional circumstances apply generally involve abandonment 
of a child: four (4) years in McDermott v. Dougherty, 385 Md. 
320 (2005); eight (8) years in Ross v. Hoffman, 280 Md. 172 
(1977); ten (10) years in Ross v. Pick, 199 Md. 341(1952); 
five (5) years in Dietrich v. Anderson, 185 Md. 103 (1945). 
There seemed to be no question that, in the instant case, Mom 
and Dad were both unfit and grandparents were fit. That alone 
should have been sufficient to award custody to grandparents.

Has the CSA broadened and expanded what constitutes 
exceptional circumstances? Is it any different from 
parental unfitness? Do both have to be found before 
ordering custody to a third party? Isn’t one enough?

Child Support

Obviously, both parents have an obligation to support their 
child. Mom apparently took the position that the grandparents, 
whom she claimed to be “wealthy,” didn’t need money 
from her. The CSA held that grandparent’s income was 
irrelevant to the inquiry. It affirmed an order of support with 
Mom paying $1,467/month and Dad paying $629/month.

On July 7, 2016, the Court of Appeals filed its opinion in the 
Conover v. Conover matter recognizing de facto parenthood 
and changing the state of the law as it stood for almost 
a decade under Janice M. v. Margaret K., 404 Md. 661 
(2008). The ruling overturned the 2015 Conover decision 
of the Court of Special Appeals (“CSA”) and Janice M., 
and caused Maryland to join a growing number of states 
that accept de facto parenthood. The Court of Appeals 
explained, as in Janice M., a de facto parent is “a party 
who claims custody or visitation rights based on the party’s 
relationship, in fact, with a non-biological, non-adopted 
child.” Under the Court’s decision, those found to be de facto 
parents now have standing in custody or visitation cases 
without the need to show parental unfitness or exceptional 
circumstances prior to a best interest of the child analysis.

Brittany and Michelle1 Conover began a same-sex 
relationship in July of 2002, and Brittany conceived a 
child when she was artificially inseminated through a 
fertility clinic in 2009. She gave birth to the parties’ son 
Jaxon in April 2010, and the parties were married in the 
District of Columbia in September 2010, approximately 
five months later. Brittany was listed as Jaxon’s mother 
on his birth certificate, but no father was identified. In 
September 2011, the parties separated and Jaxon stayed 
with Brittany. In July 2012 Brittany stopped Michelle from 
having any access to Jaxon, and in February 2013 she 
filed a Complaint for Absolute Divorce and represented 
that the parties shared no children. Michelle counter-filed 
for absolute divorce and requested visitation with, but not 
custody of Jaxon. Both the trial court and the CSA found 
that Michelle did not have parental standing under Janice M.

The CSA relied primarily on Janice M., which was 
the controlling case in Maryland on this issue prior to 
Conover. In its opinion in the Conover matter, the CSA 
noted that the Court of Appeals refused to recognize de 
facto parenthood in Janice M. because it believed doing 
so would undercut the requirement that a third party show 
exceptional circumstances or unfitness of a biological 
or adoptive parent in order for the Court to consider 
whether it was in the child’s best interests that custody or 
visitation be granted to the third party. It found that this 
strict standard was “grounded in the due process liberty 
interest of the biological or adoptive parent.” Koshko 
v. Haining, 398 Md. 303 (2007). Specifically, the CSA 
emphasized the Court of Appeals’ explanation in Janice M.:

1 Michelle Conover transitioned to living as a man after the 
contested divorce hearing, but was referred to using female pro-
nouns and her former name for consistency with the record. The 
same method is used in this article for the same reasons.

(continued on page 18)

Burak...
(Continued from page 15)

The only thing surprising about this affirmance was that 
Mom, whose life – by virtue of a claimed multiple personality 
disorder, drug use, numerous sexual partners, and chaotic home 
environment – appeared to be in serious disarray was able to sustain 
employment supporting such a significant child support award.

Property Distribution Award

There was no dispute that the $131,000 for the family home 
purchase came from Dad’s parents. Mom claimed that it was 
a gift. The grandparents claimed that it was either a loan, 
notwithstanding the gift letter they signed, or a conditional gift, 
i.e., it was to provide housing for the couple and their son. If 
the parents were no longer together, a condition precedent was 
not met, and the money needed to be returned to grandparents. 
Unfortunately for the grandparents, they had no documentation 
of the loan. How difficult would it have been to have required 
that Mom and Dad sign a promissory note? But that would 
have been inconsistent with the gift letter which was supplied 
to the mortgage company. So what, really, was the truth?

Although grandparents were allowed to intervene regarding 
custody, the CSA did not agree that intervening in the divorce case 
was the proper mechanism for them to recoup their investment 
in the marital home. They could have filed an independent suit 
against Mom and Dad, obtained a judgment, and then placed 
a lien on the house. Obviously, and appropriately, the courts 
will view favorably the rights of third parties to intervene on 
behalf of children but not to protect their own financial interests.

Certiorari has been granted – so eagerly await the next 
development.

Case Note: Conover v. Conover, 448 Md. 548 (2016)
By: Shuaa Taiammul, Esq.

Even were we to recognize some form of de 
facto parenthood, the real question in the case 
sub judice will remain whether, in a custody 
or visitation dispute, a third party, non-
biological, non-adoptive parent, who satisfies 
the test necessary to show de facto parenthood 
should be treated differently from other third 
parties. We have not been persuaded that they 
should be. In other words, where visitation 
or custody is sought over the objection of 
the parent, before the best interest of the 
child test comes into play, the de facto parent 
must establish that the legal parent is either 
unfit or that exceptional circumstances exist.  

See Janice M., at 685. This rule caused parents who wanted 
visitation with or custody of a child but were not biological or 
adoptive parents to be lumped together with all other third parties 
desirous of the same thing, such as grandparents and other family 
members or third parties. Judge Irma Raker dissented and pointed 
out that pure third parties were different from de facto parents, and 
the two groups should not be seen as one. Michelle Conover filed 
an appeal, and in 2016, the Court of Appeals reversed the decision 
of the CSA. The Court of Appeals found that Janice M. was clearly 
wrong and contrary to established principles. It also ruled that 
the passage of time and evolving events rendered the decision 
obsolete. Specifically, it pointed out that Maryland’s recognition 
of same-sex marriage in 2012 undermines the value of Janice M. 
as precedent and shows greater acceptance of same-sex couples 
and their children being viewed as a family unit in today’s society. 
The Court goes on to explain that parents who are not heterosexual 
are particularly disadvantaged by strict definitions of parenthood. 
Janice M. thus lost relevance when it failed to effectively 
address problems that may arise in a same-sex custody matter.  
In line with Judge Raker’s dissent, the Court of Appeals reasoned 
that de facto parents are distinct from pure third parties because of 
their parental role.  The Court’s ruling highlights the fact that the 
makeup of a contemporary family and the bonds developed between 
children and those in parental roles can be very different from the 
traditionally heterosexual, nuclear family unit of generations past. 
In arriving at its decision, the Court notes that a majority of states 
now recognize de facto parent status. It then lays out the law of 
several states that recognize that status or something similar to it. 
The Court also points out that academic literature and scholarship 
have also endorsed the idea of de facto parenthood. It explains 
that despite the fact that Maryland statutory law is silent on the 
subject, in Maryland and other jurisdictions, a court of equity 
has general jurisdiction over family law matters and does not 
have to wait for the legislative branch to make a decision on the 
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(continued on page 19)

from the use of the four-factor test, the ruling is a step in the right 
direction not only for those who may qualify as de facto parents, 
but for the children who have developed strong bonds with them.

(Shuaa Tajammul is an associate with Brodsky, Renehan, 
Pea r l s t e in  & Bouque t  in  Ga i the r sburg ,  Mary land) .

Conover...
(Continued from page 17)

Kelly...
(Continued from page 18)

Byron Kelly owed alimony of $10,000.00 in unpaid child support. It 
had been reduced to a judgment. The support was being paid, or rather 
not being paid, through the Office of Child Support Enforcement. 
Mr. Kelly had $2,700.00 in Capital One Bank. The Office of Child 
Support Enforcement issued a garnishment to Capital One Bank.  
Mr. Kelly moved to release the bank accounts at Capital One from 
the levy. He claimed that pursuant to Courts and Judicial Proceedings 
Article § 11504(b)(5), a judgment debtor can exempt up to $6,000.00 
in cash or other property. He sought the benefit of the exemption. 
The Circuit Court denied his motion. Mr. Kelly appealed to the 
Court of Special Appeals who affirmed the denial of the exemption. 
The Court of Special Appeals reviewed the two statutory provisions 
at issue: §§ 11504 and 10108.3(b)(1) of the Family Law Article.  

Mr. Kelly’s argument was simple and straightforward. In the Office 
of Child Support Enforcement Action, he’s entitled to a $6,000.00 
exemption from the levy. The Court of Special Appeals’ analysis was 
similarly direct. A person who owes support is not a debtor entitled 
to the CJP exemption. That person is an obligor, not someone who 
simply owes money to another, but “who must pay money arising out 
of a separate and separately enforceable legal duty.” 227 Md.App. at 
112. The Court noted that the duty to support one’s dependent children 
and spouses has been repeatedly recognized. It recognized that the 
Court may even incarcerate a recalcitrant obligor for unpaid child 
support as part of a contempt proceeding, a remedy that is specifically 
denied to those who seek to collect debts – no more debtors prison.  

Notwithstanding the strong language and strong public policy that 
parents’ obligations to support their children often trumps other 
obligations, the Kelly Court did distinguish Rosemann v. Salsbury, 
Clements, Bekman, Marder & Adkins, LLC, which held that 
personal injury settlements in their entirety remain exempt from 
garnishment. 412 Md. 308 (2010). In that case, Mr. Rosemann 
owed Ms. Rosemann over $30,000.00 in unpaid child support. The 
same statute which provides the $6,000.00 exemption exempted 
money payable in the event of an accident or injury. Mr. Rosemann 
was injured and received a $30,000.00 settlement. Ms. Rosemann 
sought to garnish it. The Court of Appeals held that the statutory 
exemption applied to the settlement. In the instant case, the Court 

Payments on the total arrearages were higher than payor wanted 
but part of an overall compromise agreement. Notwithstanding 
the court order incorporating the parties’ agreement, the Office of 
Child Support Enforcement had levied the payer’s thrift savings 
plan and sought the balance of the arrearages. Court action to 
dismiss and set aside the Office efforts were to no avail. The point? 
Parents with arrearages should be well aware that they have little 
in the way of exempt property. They should be well aware that 
their own agreements with their other parents do not insulate 
them from enforcement actions by OCSE. There is a financial 
institution data match program created by federal law which 
was designed to increase collections of delinquent child support. 
Banks, savings and loans, Federal and State credit unions, benefit 
associations, insurance companies, safe deposit companies, 
and money market mutual funds must participate. Quarterly 
matches must be conducted. Plan and negotiate accordingly.  

matter. Despite the fact that the high Court’s ruling is a 
step forward in recognizing the different types of parent-
child relationships a child may develop, there are certain 
issues that remain. It is still not clear exactly who qualifies 
as a de facto parent. Since Maryland does not have a de 
facto parent statute that explains who qualifies as such, 
the Court outlines a test from a decision of the Wisconsin 
Supreme Court, which was also used by the Court of 
Special Appeals in dealing with de facto parenthood:

(1) That the biological or adoptive parent 
consented to, and fostered, the petitioner’s 
formation and establishment of a parent-like 
relationship with the child;

(2) That the petitioner and the child lived together 
in the dame household;

(3) That the petitioner assumed obligations of 
parenthood by taking significant responsibility 
for the child’s care, education and development, 
including contributing towards the child’s 
support, without expectation of financial 
compensation; and

(4) That the petitioner has been in a parental 
role for a length of time sufficient to have 
established with the child a bonded, dependent 
relationship parental in nature.  

Conover at 23, citing In re Custody of H.S.H-K., 552 N.W.2d 
419, 435-36. (Wisc. 1995).
The fact that the first factor requires that the biological or 
adoptive parent must consent to and foster the creation of 
a parental relationship with the child limits the interference 
that the biological or adoptive parent may face in his or 
her own relationship with the child, since the parent can 
always choose not to consent to or foster the relationship 
between the child and the petitioner.  However, the Court 
makes clear that the legal parent does not have a right to 
choose to cultivate the child’s parental relationship with 
another party and then try to unilaterally end it. Conover 
at 24-25. The other factors discussing the length of time 
the petitioner should be in a parental role, the significant 
responsibilities he or she should have assumed regarding 
the child without expectation of remuneration, and the 
need to have lived with the child further limit who may 
qualify as a de facto parent. While the test is narrow 
enough to exclude third parties who are simply interested 
in the care of the child, because of the multiple factors 
that require consideration the door is left open not only for 
same sex parents, but also for others who may meet the 
criteria such as a step-parent who has not legally adopted 
the child of a spouse. It remains to be seen how the Court 
applies this test to petitioners outside of the same-sex 
parent context. Despite the confusion that may result 

Case Note: Kelly v. Montgomery 
County Office of Child Support 

Enforcement, 227 Md. App. 106 (2016)
By: Sally B. Gold, Esq.

of Special Appeals stated that the exemption is applicable 
only to debtors which was not the language in Rosemann. 
Note that the General Assembly amended the personal injury 
exemption so that up to 25 percent of recovery can now be 
attached for child support, recognizing the strong public 
policy underlying parental obligations to their children.

Why is this case worth commenting on? Well, it allows us 
to understand certain actions of the Office of Child Support 
Enforcement and advise our payor clients. For example, parties 
in a case handled by the undersigned office settled their divorce 
case in its entirety. The monthly arrearage payment (as well 
as the total arrearages) was a component of the settlement.  
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Case Note: Mclanahan v. Washington County Department of Social 
Services, 445 Md. 691 (2015)

By: Ralph L. Sapia, Esq.

One of the case notes in the previous newsletter reviewed the 
Court of Special Appeals’ McClanahan opinion. 218 Maryland 
App. 358 (2013). The Court of Appeals granted certiorari 
and, approximately three and a half months after argument, 
issued a reversal. To remind readers of the facts: The mother 
repeatedly claimed that her ex-husband, the child’s biological 
father, sexually abused the little girl during visitation. At 
the time the child was no more than 5 years old. The child 
told the mother that the father hurt her bottom. Numerous 
examinations, including eight vaginal exams, occurred over 
the course of several years. Although no professional could 
discount the allegations, there was no physical evidence to 
support it. No action was taken against the father, although a 
medical professional acknowledged that a normal exam did not 
preclude that a sexual assault could have occurred. However, 
the Department of Social Services notified the mother that it 
found her responsible for both child abuse and child neglect.

The Administrative Law Judge affirmed the department’s 
finding against the mother of the indicted abuse. The Circuit 
Court affirmed as did the Court of Special Appeals. All triers 
of fact relied heavily on psychologist and clinical social 
worker testimony, both of whom had assessed the child. 
The social worker determined that the child was suffering 
from several mental disorders. He opined that the mother 
was the cause. The psychologist concluded that the child 
was suffering as a result of repeated examinations. In his 
opinion, the mother either consciously or unconsciously 
was alienating the child from the father by talking about the 
abuse and subjecting the daughter to repeated examinations. 
It does not appear that either ever evaluated the mother.

The Court of Appeals held for a person to be found responsible 
for medical injury of a child, a person must act with scienter, 
i.e. intent to injure. Just as accidental acts causing physical 
injury (e.g., kicking over a footstool which then careens into a 
child) do not form the basis for finding of physical abuse, acts 
causing mental injury must be done with the intent to injure 
if they are to be the basis for finding of child abuse. It is not 
enough for the act to be merely intentional (i.e., taking a child 
to yet another vaginal exam). It is the intent to cause injury 
by doing the act which must be present or with such reckless 
disregard for the child’s welfare that it amounts to intent.

As the Court noted, “A parent who in good faith reports suspected 
child abuse … can be a critical protector and advocate of that 
child.” 445 Md. at 708 (citing Amici Curiae in Support of 
Mother, at 1, 5-8). The Court further noted “[i]f the reporting 
parent is penalized then that parent has a disincentive to report 

further abuse. The child then will lose the effective protection 
and advocacy her parent can provide through reporting.” Id. The 
Court recognized the terrible dilemma the Department of Social 
Services, the Circuit Court and the Court of Special Appeals had 
created for a parent: Believe your child; do what you are required 
to do for your child and face loss of custody or your child.  

The opinion harkens back to Hanke v. Hanke, 94 Md.App. 65 
(1992). In that case, the father had already admitted to sexually 
abusing his 11year-old stepchild on one occasion, triggering the 
separation giving rise to Hanke. The Circuit Court for Harford 
County, however, granted the father unsupervised overnight 
visits with the 4-year-old daughter after the 4-year-old reported 
to her mother that her father had inappropriately touched her. 
The physical exam was inconclusive. The mother then moved 
the family from Pennsylvania to Kentucky. Consequently, the 
Circuit Court transferred custody of the child from the mother 
to the father. In reversing and remanding that case the Court of 
Special Appeals stated: “Where the evidence is such that a parent 
is justified in believing that the other parent is sexually abusing 
the child, it is inconceivable that parent will surrender the child to 
the abusing parent without stringent safeguards. The fact that the 
judge does not agree with the parent’s fear is immaterial.” Id. at 72.

We cannot, however, ignore the strong dissent in McClanahan. 
The dissent noted that DSS conducted fourteen investigations; 
each one ruled out abuse by the father. It noted that the child’s 
reports of the father’s bad acts were made only to the mother and 
only upon return from visits with the father. The child never made 
any claims to the Child Protective Services Worker. According 
to the dissent, by subjecting the child to fourteen examinations 
(eight of which were vaginal) the mother acted with intent, 
the consequence of which was mental injury to the child.  

So how is a lawyer to advise their client? The Court of Appeals 
has certainly reduced the risk that a reporting parent will be 
found to have abused a child. To find abuse, “a parent’s conduct 
must constitute a gross departure from the type of conduct a 
reasonable person would engage in under the circumstances.” 
445 Md. at 712. Should we ask whether the allegations of 
abuse arise suddenly in the midst of a custody battle? Is your 
client in counseling to assist with the stress of divorce? Is there 
anyone other than the parent who has heard the child’s claims 
or seen sexualized behavior by the child? Situations with a 
young child and little or no physical corroboration of abuse are 
extremely difficult. The majority and dissenting opinions point 
out how dramatically different inferences can be drawn from 
the exact same behavior. This is a mine field – tread carefully.

"I want a Genetic Test." A Magistrate's Three-Question Approach to 
Determine Whether a Party is Entitled to a Genetic Test to Disestablish 

Paternity
By: Ralph L. Sapia, Esq.

A request for a genetic test to disestablish paternity can occur 
in a family law case at any time; from the beginning of a case 
to even years after a case has been concluded. Often a request 
for a genetic test is made orally at a hearing with no advance 
notice to the other side or to the Court. The request could 
be made in a divorce case where the parties are married, or 
the request could be made in a custody or child support case 
where the parties were never married to each other. Most of 
the time the request is made by the child’s legal father, and 
frequently made by the legal father on the basis that he wants 
to “make sure” that he is in fact the child’s biological father.

As a Magistrate 
for more than eight 
years, I struggled 
with these requests 
because I found 
that most of the 
time I did not have 
all the information 
I  w a n t e d  t o 
ascertain whether 
such a test would 
be appropriate and 
the law on such 
requests is not very 
straightforward. 

When the Maryland Court of Special Appeals issued their 
decision in Davis v. Wicomico Bureau of Support, 222 Md.App. 
230, 241 (2015), I thought I had finally obtained a reasonable 
grasp on the law in this area when the Court held that there 
was “no automatic right to a genetic test” to challenge an 
Affidavit of Parentage, so I started working on this article at 
that time to share my approach to these requests. However, the 
Maryland Court of Appeals took certiorari on this case, so I 
decided to wait for their decision before publishing this article.

In April 2016, the Maryland Court of Appeals upheld the 
decision from the Maryland Court of Special Appeals on the 
basis that res judicata prevented the Appellant from obtaining a 
genetic test to challenge an Affidavit of Parentage, as that request 
had been previously denied and the Appellant did not seek an 
appeal from that decision. Unfortunately, my understanding 
on whether a litigant has a right to a genetic test to challenge 
an Affidavit of Parentage is now in limbo. Nevertheless, I have 
decided to finish this article to share my three question approach 
to determine whether a litigant is entitled to a genetic testing to 
challenge paternity. Since half my docket includes cases brought 

by the local child support office and the rest of my docket 
consists of family law cases, I see more than my fair share of 
these requests. For those that do not encounter these issues as 
frequently, I suggest keeping this article for future reference.

I. Has paternity already been established?

The first step in determining whether a genetic test is appropriate 
is to find out whether paternity has in fact been established. It 
should not be assumed that paternity has already been established.

A. If paternity has been established by an Affidavit of 
Parentage or by an Order, a copy of that document 
should be obtained to verify that the document 
exists and who is actually listed on the document 
as the father of the child(ren). Proceed to step two.

B. If there is no presumption of paternity or establishment 
of paternity (such as, by a paternity declaration or 
an affidavit of parentage), then the Court may order 
a genetic test to determine paternity of a child.

II. How was paternity established?

If paternity has been established, the second step is determining 
how paternity was established. This step is essential because 
what you need to prove to have the Court order a genetic  
test or to disestablish paternity is dependent upon how 
paternity was established. In Maryland, there are at least 
five ways in which paternity of a child can be established: 

(1) Marital Presumption;

Pursuant to § 1-206(a) of the Estates and Trusts Article 
of the Maryland Code, there is a marital presumption that 
a child born or conceived during a marriage is a child of 
both spouses. Also, § 5-1027(c)of the Family Law Article 
of the Maryland Code provides that “[t]here is a rebuttable 
presumption that the child is the legitimate child of the man 
to whom its mother was married at the time of conception.” 
Under this marital presumption, to challenge paternity the 
Court is to determine if this challenge is in the child’s best 
interest before ordering a genetic test. Thus, there is no right 
to a genetic test prior to the Court making a determination of 
whether it is in the child’s best interest to have a genetic test. 
However, if the Court determines that it is in the child’s best 
interest, the Court may and probably should order a genetic test.

(continued on page 22)
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(2) Affidavit of Parentage:

An Affidavit of Parentage is a binding legal document for 
unmarried individuals to execute that establishes paternity of a 
child.  If paternity was established by an Affidavit of Parentage, 
§ 5-1028(d) of the Family Law Article provides the parties 
with 60 days to rescind such an acknowledgment. After the 
expiration of the 60 days, the challenger must show fraud, duress 
or material mistake of fact to have this finding of paternity set 
aside. Section 5-1028 of the Family Law Article is silent as to 
whether a genetic test may be obtained in support of such a 
request. Whether you have a right to a genetic test appears to 
be murky at this time in light of the recent decision in Davis v. 
Wicomico County Bureau of Support by the Court of Appeals 
filed April 25, 2016 (2016 WL 1621947). Although the Court of 
Special Appeals held in that case that there was “no automatic 
right to blood or genetic testing” to challenge an Affidavit 
of Parentage, the Maryland Court of Appeals, after granting 
certiorari, did not have a majority opinion on this issue. In fact, 
based on the concurring and dissenting opinions, it appears that 
four of the Judges (one Judge was specially assigned) actually 
support genetic testing when there is a challenge to an Affidavit 
of Parentage. However, even armed with a genetic test which 
excludes any reasonable possibility of paternity, § 5-1028 of 
the Family Law Article requires a finding of fraud, duress or 
material mistake of fact to set aside an Affidavit of Parentage.

(3) Paternity Declaration:

If paternity was established by a paternity declaration under 
§ 5-1032 of the Family Law Article, the challenger has an 
absolute right to a genetic test under § 5-1029(b) and § 
5-1038(a)(2). What is a paternity declaration? When the Court 
enters an Order adjudicating the alleged father as the child’s 
father, this finding is considered a paternity declaration. This 
judicial determination could occur on the Court’s child support 
enforcement docket when a paternity case has been filed or in 
a custody case when paternity has not been established. Even 
if a genetic test excludes the individual named as the child’s 
father, pursuant to § 5-1038(a)(2)(ii) of the Family Law Article, 
the Court may modify or set aside the declaration of paternity. 
The Court has discretion to determine if there are any equitable 
defenses (such as laches and/or estoppel) to decline to vacate 
the paternity declaration. The leading case on this type of 
paternity challenge is Langston v. Riffe, 359 Md. 396 (2000). 
There is no best interest analysis used under this challenge.

(4) Paternity by Conduct:

Section 1-208 of the Estates and Trusts Article provides for a 
finding of paternity if the child was born to parents who were not 
married to each other if: (1) there has been a judicial determination 
of paternity; (2) the alleged father has acknowledged himself 

in writing to be the father; (3) the alleged father has openly 
and notoriously recognized the child to be his child; or (4) the 
alleged father has subsequently married the mother and has 
acknowledged himself orally or in writing to be the child’s father.

(5) Adoption:

The only way to set aside an Adoption would be under 
the Court’s revisory power pursuant to Maryland 
Rule 2-535(b) by showing fraud, mistake or irregularity.

III. Where was paternity established?

The third step of this process is determining where paternity 
has already been established. While this may not seem 
important when both parties are Maryland residents and no 
one is bringing this issue to the Court’s attention and while it 
also may not be a common occurrence, this question is critical.  

A. If paternity of the child was established by an Affidavit 
of Parentage in another state, some states have a 
statute of limitations that prohibit the challenging 
of those affidavits after a certain time period. If the 
time has expired to challenge such a finding in that 
state, this State cannot disestablish paternity under 
Maryland law if the law of the state where paternity 
was established precludes such relief. See Burden 
v. Burden, 179 Md. App. 348 (2008) (holding that 
as South Dakota’s Affidavit of Parentage law had a 
three year statute of limitations to challenge paternity, 
Maryland (even with no statute of limitations 
to challenge paternity in this State) could not 
rescind that Affidavit which established paternity).

B. Even if the foreign jurisdiction does not have a 
statute of limitations as to when paternity may be 
disestablished, if the case before the Court is a child 
support case brought pursuant to the filing of a UIFSA 
action, there is no right to request a paternity test 
or right to challenge paternity in Maryland. See § 

Magistrate...
(Continued from page 21)

10-327 of the Family Law Article and Department of 
Human Resources v. Mitchell, 197 Md. App. 48 (2011).

C. In sum, whether a genetic test is ordered or if a paternity 
finding/judgment should be set aside will depend on 
how and where paternity was actually established.

In sum, whether a genetic test is ordered or if a paternity finding/
judgement should be set aside will depend on how and where 
paternity was actually established.

(continued on page 23)

Paternity 
established by:

Standard to 
challenge:

Right to 
genetic test:

Marital Presumption Best interest analysis No
Affidavit of Parentage Fraud, duress or material mistake of fact 

(after 60 days of signing the Affidavit)
Maybe

Paternity Declaration Results of genetic test unless Court 
finds estoppel/laches or some other 
equitable basis to not set aside the paternity 
declaration

Yes

Timothy P. Thurtle, Magistrate
Circuit Court for Anne Arundel County

ctthur44@aacounty.org

Erin McCarthy
Family Law Case Administrator

Circuit Court for Anne Arundel County

Magistrate...
(Continued from page 22)
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