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It has been my honor to serve as Chair of the Litigation Section 
for the 2012-2013 year.  The Section was able to accomplish 
many things this year through the hard work of the Section 
council.  I would in particular like to thank the Honorable 
Glenn T. Harrell, the Chair-Elect, for his efforts in overseeing 
the several successful programs put on by the Section this year.  
His hard work bodes well for next year when he assumes the 
role of Chair.  

The Section, consistent with its focus on appellate practice 
this year, organized two programs this Spring on appellate 
advocacy.  The first program featured a panel of judges and 
practitioners that provided the audience with their insights 
regarding several important appellate issues.  The second 
program, Dinner with the Judges, featured every appellate 
judge in Maryland, as well as the Honorable Andre Davis, from 
the Fourth Circuit.  In addition to many helpful tips from the 
appellate judges regarding successful appellate advocacy, the 
Section presented its Judge of the Year Award to the Honor-
able Stuart Berger.  I again want to offer my congratulations 
to Judge Berger, a most deserving candidate.

The Section also selected as its Litigator of the Year, Alvin I. 
Frederick, Esquire, of Eccleston and Wolf.  Mr. Frederick was 
chosen for his significant contributions to the Bar including 
being the “lawyer’s lawyer” by tirelessly putting on programs 
to provide loss prevention advice to attorneys throughout the 
State of Maryland.  Mr. Frederick will be presented his award 
at the Litigation Section meeting at the year end MSBA in 
Ocean City on Friday, June 14th at 8:00 a.m.

Also at the Litigation Section meeting at Ocean City, the Sec-
tion will recognize the work of two Section members, Robert 
Fiore, Esquire, and Tracy Steedman, Esquire, for their hard 
work for the Section.  Mr. Fiore for the past three years has 
been responsible for organizing and ensuring the success of 
the Section’s “nuts and bolts” programs.  Each year he has 
organized a program that has provided opportunities for new 
attorneys to learn from experienced practitioners and judges 
and also to actively participate and work on their litigation 
skills, such as direct and cross examinations of witnesses 
and arguing and defending against summary judgment mo-
tions.  Similarly, for the past three years Ms. Steedman has 
organized the Dinner with the Judges program in Annapolis.  
Each year has focused on a different Court, three years ago 
the District Court, last year the Circuit Court and this year 
the Appellate Courts.  Each of the programs has been well 
attended and well organized.  

I look forward to seeing everyone at the year end meeting at 
Ocean City.  The Litigation Section is involved in two pro-
grams.  The Appellate Subcommittee of the Litigation Section 
is putting on a program concerning a summary of the United 
States Supreme Court decisions for the last year, including deci-
sions on same sex marriage and DNA.  The Litigation Section 
is also putting on a program on litigation stress management.  

The Litigation Section Council welcomes input from section 
members, including ideas for programs, ideas for articles for 
The Litigator, the sections newsletter and nominees for the 
section’s Judge of the Year and Litigator of the Year.
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Let us engage in a game of free word associa-
tion.  You tell me what judge’s name comes 
first to mind after each of these descriptive 
phrases:  Colorful bowties; colorful clothing 
generally; antique fountain pens; more cam-
eras than God and Alan Funt in his heyday; 
affinity for hotdogs and liverwurst; coffee 
strong enough to erode the enamel of your 
teeth; Bobby “Blue” Bland;2  a laugh that 
causes building tremors; progressive thinking.  
If the first and continuing answer that comes 
to mind is not the Honorable Robert Mack 
Bell, you aren’t trying or have just returned 
from a long stint in a cave in Northern Elbonia 
(apologies to all of the Elbonians depicted 
in the Dilbert comic strip).  You would be 
surprised as well that Chief Judge Bell will 
be retiring as of July 6, 2013, having attained 

on that day the mandatory retirement age of 70.  How have we come to this?  Let’s 
take a walk down Memory Lane.

Robert Mack Bell was born in 1943 in Rocky Mount, North Carolina.  His family 
(his mother, he, and two brothers) moved to Baltimore when he was a year-and-a-half 
old.  His mother had been a share-cropper in North Carolina, but sought to better the 
family’s future by following one of her brothers to Baltimore.

Bob attended Dunbar in East Baltimore (while it was still an elementary school), 
P.S. 139 across the street from Dunbar, and then returned to Dunbar to complete 
high school (by which time, of course, Dunbar had grown into a high school).  He 
graduated in 1961.  Before his graduation, he became a part of an historical event 
that solidified his incipient thoughts of perhaps becoming a lawyer (thoughts fostered 
reportedly by reading too many of Erle Stanley Gardner’s Perry Mason novels).

Already President of the student government in his junior year at Dunbar at the age 
of 16, he was approached by students at Morgan State College about organizing some 
Dunbar students to participate in a joint protest sit-in at a Baltimore restaurant that 
would not serve African Americans.  Having recruited his fellow Dunbar students to 
join with the Morgan State students, Bob entered Hooper’s Restaurant at Charles and 
Fayette Streets and sat at the lunch counter, refusing to leave upon being asked to do 
so.  The police were called.  After several more attempts by the owner of Hooper’s 
and the police to persuade the protestors to depart voluntarily, the police read aloud 
the words of the criminal trespass statute.  Rather than arresting the students on the 
spot and carting them off to the lock-up, the police negotiated with the students to 
turn themselves in at the police station on the following Monday morning (the protest 
was on a Friday) to be processed and booked.  At their trial in the Supreme Bench 
of Baltimore City (the predecessor to the present Circuit Court for Baltimore City), 

"Johnny, [We] harDly kneW ye"1 - 

Chief Judge bell to retire
By his colleague, JuDge glenn T. harrell, Jr.

CHIEF JUDGE ROBERT M. BELL
Court of AppeAls of MArylAnd
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In United States Postal Service v. Haselrig Construction Co., et 
al, 349 F.Supp.2d 955 (D. Md. 2004) the Honorable Alexander 
Williams, Jr., writing for the United States District Court for the 
District of Maryland reviewed a fee agreement re-negotiated 
after the inception of the attorney-client relationship.

In November 1997, Haselrig Construction Co., (hereinafter 
“the Client”) retained Toby N. Byrd, Esquire of Byrd & Byrd 
(hereinafter “Attorney”) to represent it in its claim against the 
United States Postal Service (hereinafter “USPS”) for termina-
tion of a construction contract.  The Attorney and Client entered 
into an hourly fee agreement.  By the end of 1997, outstanding 
legal bills had accumulated and the Client was unable to pay 
the fee pursuant to the terms of the hourly fee agreement.  

The suggestion arose that the Client replace the hourly fee 
agreement with a contingency fee agreement and, on January 
14, 1998, a contingency fee agreement was executed.  The 
contingency fee agreement contained the following: “I agree 
that my attorney is entitled to reasonable compensation in the 
event that my claim(s) are withdrawn from his office.  I agree 
that under no circumstances shall such fee be less than the 
greater of: (a) the number of hours spent on the case by the law 
firm times $175.00 per hour; or (b) the appropriate percentage 
of any settlement offer or judgment, pursuant to 1a, above; 
[or] (c) Thirty Five Thousand ($35,000.00) Dollars.”  Section 
1a provided for a contingency fee of 40% of the recovery.  Id. 
at 958-59.

The Attorney eventually secured a gross recovery on behalf of 
the Client in the amount of $2,796,730.35.  Id. at 965.  USPS 
paid the recovery in two parts into the court registry as a dis-
pute arose between the Attorney and the Client’s other secured 
creditors.  The first portion of the recovery, approximately 
$74,000 was paid into the court registry in November 2000.  An 
interpleader action followed.  The Attorney sought to recover 
the total sum of the settlement in satisfaction of his attorney’s 
fees claiming that he was entitled to his hourly fee under the 
1997 fee agreement.  The Client’s creditor claimed that the 
Attorney was only entitled to 40% of the recovery under the 
1998 contingency fee agreement.  In response to the creditor’s 
claim, the Attorney represented that the 1998 agreement was 
a “modified hourly fee agreement” and that under the 1998 
agreement, the Client would be obligated to pay the hourly fee 
but that the “payment was to be made after final resolution of 
the claim.”  The Attorney further stated that in exchange for 
the forbearance, he “would be entitled to the greater of the 

the ol' switCh-a-roo:
Prohibited fee agreeMents

By lyDia e. laWless, assisTanT Bar counsel

hourly fee due or 40% of the award.”  Id. at 959.  The Court 
awarded the full settlement amount, approximately $74,000, 
to the Attorney in July 2001.  

In December 2001, the second and final payment of 
$2,580,000.00 was paid into the court registry.  A second inter-
pleader action followed.  With regard to the second payment, 
the Attorney filed a motion for summary judgment claiming 
that pursuant to the 1998 contingency fee agreement, he was 
entitled to 40% of the settlement recovery plus expenses, law 
clerk/paralegal fees, due and owing hourly fees, and hourly 
fees for subsequent other legal service.  Id. at 960.

The Court concluded that the 1998 contingency fee agreement 
was unreasonable in principle and void.  The Court, citing 
Attorney Grievance Comm’n v. Korotki, 318 Md. 646, 569 
A.2d 1224, 1234 (1998), stated: “Where an attorney attempts 
to modify an existing fee agreement during the course of a 
confidential attorney-client relationship, the law makes a pre-
sumption against the attorney and in favor of the client, and the 
onus is on the attorney to prove the fairness of the transaction.”  
The Court applied the test established by the Maryland Court 
of Special Appeals in Brown & Sturm v. Frederick Road Ltd. 
P’ship, 137 Md.App. 150, 768 A.2d 62, 79 (2001).  The test 
provides that “[f]or a contract between attorney and client to be 
voluntary, (i) the attorney must not use his dominant position in 
the relationship to take unfair advantage of the client, and (ii) 
the attorney must provide full disclosure of all information and 
advice required of the attorney under the existing confidential 
relationship.”  Haselrig, 349 F.Supp.2d at 961.  

The Court found that at the time the parties entered into the 1998 
contingency fee agreement, the Attorney stood in a confidential 
and fiduciary relationship with the Client, that the Attorney used 
his dominant position to take unfair advantage of the Client, 
inducing the Client to enter into an unreasonable fee agreement 
that operated to the Client’s “consistent detriment.”  Id.  In order 
for the fee agreement to be valid, “it must be both reasonable 
in principle and reasonable in operation.”  Id.

The Court, relying on expert witness testimony, noted that a 
mixed hourly and contingency fee agreement could be reason-
able where the client was obligated to pay the lesser of the two 
amounts.  The 1998 contingency fee agreement however, was 
unreasonable as it “defeats the purpose of a contingency fee.”  
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Judge stuart r. berger honored by

litigation seCtion as the 2012-2013
reCiPient of its "Judge of the year" award

At a Section-sponsored dinner at an Annapolis hotel on April 
4, 2013, Section Chair James Dickerman bestowed upon 
Judge Stuart R. Berger the Section’s second “Judge of the 
Year Award.”  An annual award (together with “Litigator of 
the Year” recognition to be awarded at the Section’s annual 
MSBA meeting  program in June in Ocean City), the Judge of 
the Year Award was determined by the Section Council from 
nominations submitted by Section members based on the fol-
lowing criteria:

n Assessment of knowledge of the law
n Assessment of courtroom management skills
n Reputation for fairness and civility
n Extra-curricular service to the Judiciary and Bar
n Extra-curricular contributions 
to the community-at-large

The award may recognize a body 
of work for a career or in a given 
year.  Other criteria for a candi-
date’s selection for the award are 
he/she must be an MSBA member.  
Maryland state and federal judges, 
trial and appellate, are eligible to 
be nominated.

The form of the 2012-13 award, 
as was the prior year’s award 
to Judge Alan M. Wilner, was a 
professionally-framed certificate 
(15”x19”), bearing the MSBA 
logo and prepared in beautiful 
multi-color calligraphy by an artist in Virginia. A photograph 
of Judge Berger standing next to the award is included with 
this article.

Judge Berger, a Baltimore native, is a graduate of Bucknell 
University (1981) and the University of Baltimore School of 
Law (1984).  He was on law review in law school.  Admitted to 
practice in Maryland in 1985, he practiced privately first with 
Melnicove, Kauffman, Weiner, Smouse & Garbis (1984-89), 
and thereafter, as a partner, with Weinberg & Green (1989-98) 
and Saul Ewing (1998).

In 1998, Judge Berger was appointed to serve on the Cir-
cuit Court for Baltimore City.  During his 13 years on the 

Circuit Court, he served, at times, as Judge-In-Charge of 
the Criminal Docket, vice-chair of the Business & Technol-
ogy Case Management Program, and as one of that Court’s 
specially-trained judges in complex science & technology 
matters (denominated as an “ASTAR” judge).  He became 
that Court’s “go to” judge for a great number of complex 
civil cases.  In addition, while on the Circuit Court, Judge 
Berger served in a number of other official judicial capaci-
ties, such as his circuit’s representative on the Maryland 
Judicial Conference’s Conference of Circuit Court Judges, 
the Maryland Judicial Conference’s Juvenile Law Commit-
tee, and chaired the Criminal Justice Coordinating Council 
for Baltimore City.

On January 25, 2012, Governor 
O’Malley selected Judge Berger 
to fill a vacancy on the Court of 
Special Appeals.

During his career, Judge Berger 
has been an active member of the 
ABA, the MSBA, the Baltimore 
City Bar Association, the Mary-
land Bar Foundation, the Barristers 
Law Club (serving as its President 
in 2001), and the Serjeants’ Inn 
Law Club (serving as its President 
in 2007-08).  In 2006, he was 
selected by The Daily Record 
newspaper as one of that year’s 
recipients of its Maryland Leader-
ship in the Law Award.

Judge Berger’s commitment to the non-legal community is 
represented by his service as a volunteer reader in Baltimore 
Reads, Inc., as a member of Leadership Baltimore County, and 
as a board member of his synagogue.

Judge Berger has been a role model for trial and appellate 
judges.  The daily diplomacy he practices; the scholarship of 
his opinions; his performance in the courtroom; and his senses 
of industry and organization in giving generously of his time to 
many extracurricular endeavors, are to be emulated.

The Litigation Section salutes Judge Stuart R. Berger for who 
he is, all that he has accomplished, and what he stands for.
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Shortly after the State Bar Association adjourned its 2012 
summer meeting last June, the Maryland Court of Appeals is-
sued a decision in Burruss v. Board of County Commissioners 
of Frederick County, 427 Md. 231 (2012), which considered, 
but ultimately declined to adopt, what would have been a 
significant development in Maryland’s common law doctrine 
of collateral estoppel.ii

Generally, collateral estoppel, or issue preclusion, bars relitiga-
tion of any fact or issue adjudicated to final judgment in a prior 
case; the related doctrine of res judicata bars relitigation of 
any claim or issue that either was asserted or could have been 
raised in a previous suit involving the same cause of action 
that resulted in a final judgment.  Traditionally, both of these 
doctrines have required mutuality of parties:  “‘For either [res 
judicata or collateral estoppel] to apply, the second action must 
be between the same parties or those in privity with them.’”   
iii  For decades, though, Maryland courts have recognized an 
exception, known as defensive non-mutual collateral estoppel, 
which allows a defendant who was not a party in the prior suit 
to use collateral estoppel to bar relitigation of an issue by a 
plaintiff who was a party in the previous action, so long as the 
party bound by the prior judgment had a full and fair opportu-
nity to litigate the issue.iv 

In the years since Maryland adopted that exception, federal 
courts and the courts of at least 19 other states have chosen 
also to allow, under certain circumstances, the use of offensive 
non-mutual collateral estoppel, which enables a plaintiff who 
is not bound by a prior judgment “to estop a defendant from 
relitigating the issues which the defendant previously litigated 
and lost against another plaintiff.”v vi

In Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 329 
(1979), the Supreme Court adopted an approach granting 
federal courts “broad discretion” to determine when offensive 
non-mutual collateral estoppel should be applied, subject to a 
“general rule” that it should be disallowed “in cases where a 
plaintiff could easily have joined in the earlier action or where 
. . . the application of offensive estoppel would be unfair to 
a defendant.”vii   Since Parklane, federal courts have applied 
offensive non-mutual collateral estoppel in circumstances 
where the judicial economy and unfairness concerns identified 
in Parklane were found to be absent.viii   

Maryland’s highest court has resisted this trend.  Relying on 
the Supreme Court’s own explanation of why offensive use 

of collateral estoppel should be “treated differently” from its 
defensive counterpart,ix  the Court of Appeals has expressly 
declined to apply offensive non-mutual collateral estoppel.   A 
quarter century after the Supreme Court decided Parklane, in a 
case that was ultimately decided on the basis of Virginia law, the 
Maryland Court of Appeals took the opportunity to confirm that 
Maryland had “yet to formally embrace offensive non-mutual 
collateral estoppel.”x   In Rourke v. Amchem Products, Inc., 
384 Md. 329, 349 (2004), the Court of Appeals emphasized 
that the Supreme Court in Parklane “expressed some concerns 
about, and refrained from blessing the broad application of, 
offensive non-mutuality.”xi   

The Rourke Court went on to recite the two reasons the Su-
preme Court gave for its concerns:   First, “‘offensive use 
of collateral estoppel does not promote judicial economy in 
the same manner as defensive use does’”; unlike the latter, 
which “gives a plaintiff a strong incentive to join all potential 
defendants in the first action, if possible, offensive collateral 
estoppel creates a contrary incentive:  ‘since a plaintiff will 
be able to rely on a previous judgment against a defendant but 
will not be bound by that judgment if the defendant wins, the 
plaintiff has every incentive to adopt a ‘wait and see’ attitude, 
in the hope that the first action by another plaintiff will result 
in a favorable judgment.’”xii   Second, offensive non-mutual 
collateral estoppel “may be unfair to the defendant” if, for ex-
ample, (1) “‘a defendant in the first action is sued for small or 
nominal damages’” and “‘may have little incentive to defend 
vigorously, particularly if future suits are not foreseeable,’” 
or (2) “the judgment relied upon as a basis for the estoppel 
is itself inconsistent with one or more previous judgments in 
favor of the defendant”; or (3) “the second action affords the 
defendant procedural opportunities unavailable in the first ac-
tion that could readily cause a different result.”xiii   

Three years after Rourke, the Court of Special Appeals ad-
dressed the issue in Culver v. Maryland Insurance Commission-
er, 175 Md. App. 645 (2007).  After surveying developments 
in the pertinent law, including not only Rourke and Parklane 
but also decisions in other states, the Culver court affirmed the 
application of offensive non-mutual collateral estoppel in an 
administrative agency decision, which prevented a licensed 
insurance producer, who was also a lawyer, from relitigating the 
facts and issues determined in Attorney Grievance Commission 
disciplinary proceedings that resulted in his disbarment by the 

Court of aPPeals still deClines to adoPt 
non-Mutual offensive Collateral estoPPel

By sTeven m. sullivani
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litigation seCtion reCognizes 
alvin i. frederiCk, esq. as 2012-

2013 litigator of the year

Alvin I. Frederick, Esquire, of Eccleston & Wolf, P.C., is to be recognized as Litigator 
of the Year by the Litigation Section at its June 14 annual program in Ocean City.  
Andrew Jay Graham, Esquire, of Kramon & Graham, P.A., was the recipient of last 
year’s award, the first time it was given by the Section.

Eligibility for the Litigator of the Year Award, which requires nomination, is limited 
to: (a) attorneys admitted in Maryland; (b) dues-paying members of the MSBA; (c) 
maintaining a practice predominantly involving litigation; (d) maintaining a personal 
principal office in Maryland; and (e) persons engaged actively in the practice of law 
in the 12-month period prior to the deadline for receipt of nominations for the award.  
The criteria categories considered by the Section Council for nominees are: (1) an 
assessment of litigation skills; (2) an assessment of legal management skills; (3) re-
sults achieved in litigation; (4) professionalism and civility exhibited in the practice 
of law; (5) extra-curricular contributions to the profession; and (6) extra-curricular 
contributions to the community-at-large.

Mr. Frederick and his legal career meet all of the expectations.  An honors graduate 
of the University of Maryland School of Law in 1976, Al was admitted to the Bar 
of Maryland the same year.  He began clerking for Eccleston & Wolf in 1973 and 
joined the firm upon his admission to the Bar.  Remarkable in this day and age, Al 
has spent his entire legal career with the firm and now is its senior partner.

His practice concentrates in the defense of professionals who are involved in allega-
tions of professional negligence or discipline.  His clients include attorneys, architects, 
accountants, real estate professionals, financial professionals, among others.

Mr. Frederick is a Fellow of the American College of Trial Lawyers.  He has been 
recognized for legal achievement by Martindale Hubbell (AV rating); Best Lawyers 
in America, where he has been included since 1997; and Super Lawyers where he 
has been recognized regularly on one or another of their “Top” lists.  In addition, he 
received the Maryland Bar Foundation’s Professional Excellence Award in 2007 for 
“Advancement of Professional Competence.”

His service to the Bar, through participation in various Bar association activities, is 
prodigious.  A member of the MSBA, Bar Association of Baltimore City, the American 
Bar Association, and the District of Columbia Bar Association, Al has been a leader 
and prolific speaker.  He was a member of the Executive Council and chaired the 
Professional Ethics Committee of the Bar Association of Baltimore City in 1990-91.  
He is past Chair of the MSBA’s Litigation Section (1997-98), having “run the table” 
of its offices as a prelude.  He currently chairs the MSBA’s Civil Subcommittee on 
Pattern Jury Instructions, a post he commenced in 1991.  His service to the Litiga-
tion Section culminated in election to the MSBA’s Board of Governors for a term in 
1999-2000.  From 1987 to 1994, he chaired the MSBA’s Professional Malpractice 
Committee.  To this day, he maintains involvement in MSBA affairs as chair of its 
special Subcommittee on Tort Reform and the Ethics 2000 Committee, as well as 
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Generally, the admission of expert testimony in Maryland is 
governed by Md. Rule 5-702.  When a “new or novel” scientific 
technique or principle forms the basis of expert testimony, the 
admission of the expert testimony is also governed by com-
mon law as stated in Frye/Reed.iii  “New or novel” scientific 
techniques include such tests as lie detector tests, breathalyzer 
tests, paraffin tests, DNA identification, voiceprint identifi-
cation, and polarized light microscopy to identify asbestos 
fibers.iv  “New or novel” scientific principles include opinions 
regarding the use of the generally-accepted “product rule” to 
argue scientifically-disputed theory that there was no genetic 
component to sudden-infant death syndrome (SIDS);v use of 
generally-accepted statistical calculations that rely upon the 
unknown genetic nature of a new plant species;vi use of certain 
generally-accepted medical tests to establish scientifically-
disputed link between toxic mold exposure and sick building 
syndrome/bio-toxic illness;vii and the use of certain generally-
accepted data to establish scientifically-disputed link between 
thimerosol in vaccines and the development of autism.viii  

A particularly helpful exposition of the demarcation line 
between the two admissibility standards can be gleaned from 
the Court’s explanation of the different standards of review – 
de novo for Frye/Reed, and abuse of discretion for Md. Rule 
5-702.  In Wilson  v.  State, the Court of Appeals stated: “The 
question of the reliability of a scientific technique or process 
is unlike the question, for example, of the helpfulness of par-
ticular expert testimony to the trier of facts in a specific case.  

The answer to the question about the reliability of a scientific 
technique or process does not vary according to the circum-
stances of each case.  It is therefore inappropriate to view this 
[Frye/Reed] threshold question of reliability as a matter within 
each trial judge’s individual discretion.”ix  In other words, the 
reason admissibility under Frye/Reed is not discretionary is 
because Frye/Reed applies only to scientific tests or theories 
whose physical results are, by nature, inexorable.  As such, 
the admissibility of expert testimony based upon the scientific 
test applies to all cases involving the scientific test/principle 
or none of them, and the admissibility is irrelevant to the facts 
of a specific case.  If the physical result of the scientific test or 
theory is not inexorable, and “new or novel,” then Md. Rule 
5-702 applies.x   

Despite steadfast guidance from the Court of Appeals, it has 
become increasingly common for litigators to conflate admis-
sibility of expert testimony under Frye/Reed with admissibil-
ity of expert testimony under Md. Rule 5-702, leading some 
trial courts to commit error by applying Frye/Reed in the 
wrong context.xi  Maryland appellate courts, however, have 
repeatedly explained that Frye/Reed does not apply unless a 
new or novel scientific test or principle forms the basis of the 
expert’s opinion.xii  Most recently, in two related cases, Exxon 
v. Ford, ___ Md. ___, ___ A.3d ___, 2013 WL 673710 (2013) 
and Exxon v. Albright, ___ Md. ___, ___ A.3d ___, 2013 WL 

the frye-reed test - that light at the

end of the tunnel is CsX v. Milleri

By nicholas a. szokoly, esquire anD lisa J. smiTh, esquireii

8th biennial benCh-bar ConferenCe of the united

states distriCt Court for the distriCt of Maryland

The Judges of the United States District Court for the Dis-
trict of Maryland, in conjunction with the Litigation Section 
Council of the Maryland State Bar Association, and the 
Maryland Chapter of the Federal Bar Association, request 
that you save the date for the 8th Biennial Bench-Bar Confer-
ence on October 18, 2013, in the Southern Division Court-
house, 6500 Cherrywood Lane, Greenbelt, MD 20770.  
The keynote speaker will be Stephen S. Dunham, Esq., 
Vice President and General Counsel, The Pennsylvania 
State University.  The keynote speech will be followed 
with a panel discussion by Members of the Court who will 

provide practice pointers.  After breakout sessions for small 
group discussions with Members of the Court, The Honor-
able Deborah K. Chasanow, Chief Judge, will deliver the 
State of the Court address.  The conference will close with 
a reception.
There will be no charge for attending the conference; how-
ever, reservations will be requested.  Email notification of the 
opening of registration will be sent to all attorneys registered 
on the Court’s CM/ECF system.  Please save the date.  The 
program will commence promptly at 2 p.m., and the recep-
tion will conclude at 7 p.m.
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the students were represented by Juanita Jackson Mitchell (the 
first African American woman to practice law in Maryland), 
Robert B. Watts (later to become a judge of the Circuit Court) 
and another attorney named Tucker Dearing.  The prosecution 
team was lead by James Murphy, a State’s Attorney with whom 
Judge Bell was destined to serve later with as a judge on the 
Circuit Court.  The defendants were convicted and fined $10.  
There was no jail time.

On appeal to the Court of Appeals, additional defense counsel 
appeared in the person of Thurgood Marshall who, I submit, 
needs no further introduction.  The State was represented by 
Lawrence F. Rodowsky (later to become a judge of the Court 
of Appeals and another of Judge Bell’s colleagues down the 
road).  The Court of Appeals affirmed the convictions.

By the time the case reached the U.S. Supreme Court, Judge 
Bell’s defense “dream team” had grown to include the key 
lawyers of the heyday of the NAACP Legal Defense Fund: 
Jack Greenberg, Constance Baker Motley, and James M. Nabrit, 
Jr.  In the Supreme Court’s 1964 opinion in Bell v. Maryland, 
378 U.S. 226 (1964), the Court, noting that, in the period since 
the convictions, the Maryland General Assembly had passed a 
public accommodations law, refused to rule whether the state’s 
trespassing laws could be used to exclude African Americans 
from public accommodations, but vacated the decision and 
remanded the case to allow the state court to decide whether the 
conviction should be reversed due to the change in state law.

On remand, the State was represented in the Court of Appeals 
by then Deputy Attorney General of Maryland, Robert C. Mur-
phy, Jr., later to become Chief Judge of the Court of Appeals 
and yet another player in this tale with whom Judge Bell was 
to serve later as a colleague.3   Mr. Nabrit moved the Court to 
reconsider its prior decision affirming the convictions, and it 
granted the motion, thus reversing the judgments.

Young Robert (as he was described by one of his professors at 
the April 18, 2013 Gala dinner in his honor at the Baltimore 
Hilton) went on to matriculate at Morgan State (where he joined 
Alpha Phi Omega, a national service fraternity, a kinship that 
he and I share, except that my service was at the University of 
Maryland, College Park).  While at Morgan, he battled tuber-
culosis for a year.  He graduated nonetheless in 1966 and went 
on to Harvard University Law School (encouraged to go there 
by retired U.S. Senator from Maryland, Paul Sarbanes), where 
he received his J.D. in 1969.  He was admitted to practice in 
Maryland the same year.  There were four other African Ameri-
cans admitted on the same day, people who were to become 
lifelong comrades of Judge Bell – Arrie W. Davis (who became 
a judge on the Court of Special Appeals), William H. Murphy, 

Jr., David B. Allen, and John Wood.

Although he spent some time in private practice at Piper & 
Marbury (now DLA Piper), Bob’s judicial career took off very 
soon.  Governor Marvin Mandel appointed him to the District 
Court of Maryland, sitting in Baltimore City, on 2 January 1975.  
If you scout around a little bit on the Internet, you might find 
a picture of him as a striking figure of a District Court judge, 
with a huge Afro and a necklace suspending a medallion the 
size of a Chevrolet hub cap.  Let’s just say that this forbode 
the clothes horse that he was to become.

Governor Harry R. Hughes, placing his faith in Judge Bell, 
appointed him in 1980 to the Circuit Court for Baltimore City.  
In 1984, Governor Hughes elevated Judge Bell to the Court 
of Special Appeals, where he served for seven years.  In 1991, 
Judge Bell’s professional career and my own became inter-
twined.  That year there was an at-large vacancy to be filled 
on the Court of Special Appeals.  Rumor had it that the two 
candidates under closest consideration from the shortlist for 
that position sent to then Governor William Donald Schaefer 
by the Appellate Nominating Commission were Diana G. 
Motz of Baltimore City4 and myself.  It looked like only one 
of us was going to be happy about the Governor’s choice.  Yet, 
through serendipity once again, a vacancy on the Court of Ap-
peals opened contemporaneously that was required to be filled 
by someone residing in Baltimore City.  Governor Schaefer 
(bless his memory) pulled-off a trifecta by appointing (in one 
swoop) Judge Bell to the Court of Appeals, Judge Motz to fill 
the Baltimore City vacancy on the Court of Special Appeals 
(without advertising the vacancy), and me to the at-large seat.  
Joy reigned in at least three households in Maryland.

The final pinnacle was achieved in 1996 when, upon the re-
tirement of the venerated Chief Judge Robert C. Murphy, Jr., 
Governor Parris N. Glendening appointed Judge Bell to be the 
next Chief Judge of the Court of Appeals and of Maryland.  
With his retirement on July 6, 2013, Chief Judge Bell will have 
served 22 years on the Court, 17 as Chief Judge.  His overall 
judicial career spans 38 years, having served on every level of 
court in the Maryland Judiciary.

The awards and honors accorded Chief Judge Bell over the 
years are too numerous to mention literally.  The walls and flat 
surfaces of his offices in Baltimore and Annapolis are littered 
with plaques, trophies, and framed certificates.  These offices 
are like the Elephants’ Graveyards where awards go to die.  I 
emphasize, however, two national leadership positions that he 
attained that reflect the stature and profile he achieved for him-

(continued from page 2)
Chief Judge Bell...

(continued on Page 13)
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The Court found that the agreement was unreasonable where 
it was largely skewed in favor of the Attorney, giving him the 
option of charging the greater of his hourly fee or the contin-
gency fee, in essence, removing any “contingency” from the 
fee agreement.  Id. at 962.  The Court also noted that the use of 
the hourly rate in such an instance could allow for more than 
a 50% recovery of the proceeds, which would be precluded 
under a contingent fee arrangement.  Id.

To support its finding, the Court highlighted the fact that the 
Attorney himself had construed the 1998 contingency fee 
agreement in at least three different ways, claiming “at times 
convenient” that the agreement was (1) hourly in his motion 
for summary judgment in the first interpleader action, (2) 
“modified hourly” in his reply in support of his motion for 
summary judgment in the first interpleader action, and (3) 
stating to the Client that the agreement was a contingency 
fee agreement.  The Court stated the Attorney’s “varied inter-
pretations of the [1998] contingency fee agreement suggest 
that, at best, [the Attorney] lacked a clear understanding of 
the terms and operation of the agreement or, at worst, that 
[the Attorney] construed the agreement in whatever way was 
most immediately advantageous in order to serve its own 
financial interests, at the expense of the interests of [his] cli-
ent.”  The Court concluded that because the Attorney did not 
provide the Client “with a consistent understanding of what 
proved to be an ambiguous document, the law firm did not 
fully disclose all information and advice required under the 
confidential relationship, and thus [the agreement] was not 
voluntary.”  Id. at 963.    

The Court concluded that the Attorney did not meet his burden 
of proving that the 1998 contingency fee agreement was fair 
and voluntary, found the agreement to be unreasonable at its 
inception, noting specifically that the agreement “unlawfully 
penalize[d] a client for firing his attorney.”  The Court, citing 
the Court of Appeals of Maryland, made it clear that “a client 
has the right to freely discharge his attorney and that, when 
such termination occurs, the attorney is entitled only to the 
reasonable value of his services.”  Id. at 964 (citing Skeens v. 
Miller, 331 Md. 331, 628 A.2d 185, 190 (1993)).  The reason-
ing, stated in Skeens, is as follows: 

The better rule to be followed, because of the peculiarity 
of attorney-client relationships, is that the client should 
have a right to discharge without cause an attorney em-
ployed under a contingent fee agreement and, upon such 
discharge, the attorney would be limited to a quantum 
meruit recovery for his services performed to the date 
of discharge, rather than recovery on the basis of the 
percentage provided in the agreement. 

Id. at 189. Cf. Samuah v. Flachs, 352 Md. 241, 721 A.2d 680 
(1998) (establishing when an attorney could pursue a claim 
against a former client for quantum meruit recovery of at-
torney’s fees).

The Court voided the agreement and directed the attorney be 
paid the reasonable value of his services based in quantum 
meruit and pursuant to Rule 1.5(a) of the Maryland Lawyers’ 
Rules of Professional Conduct.   Id. at 964-65.

Haselrig is but one case in a long line of cases where the re-ne-
gotiation of a fee agreement by an attorney after the inception of 
the attorney-client relationship is scrutinized and disapproved 
of by a court.  See Geoffrey C. Hazard & W. William Hodes, 
The Law of Lawyering § 8.11 at 8-26 (3d ed. 2001) (“Thus, an 
agreement that is not made roughly contemporaneously with 
the formation of the client-lawyer relationship will have to bear 
an extra burden of justification.”)

The analysis in Haselrig focused on the reasonableness of the 
fee under Rule 1.5.i  Practitioners should also be aware that 
re-negotiating the terms of a fee agreement may create a con-
flict implicating Rule 1.8(a) which prohibits an attorney from 
entering into a business transaction with a client unless (1) the 
transaction and terms on which the lawyer acquires the interest 
are fair and reasonable to the client and are fully disclosed and 
transmitted in writing in a manner that can be reasonably un-
derstood by the client; (2) the client is advised in writing of the 
desirability of seeking and is given a reasonable opportunity to 
seek the advice of independent legal counsel on the transaction; 
and (3) the client gives informed consent, in a writing signed 
by the client, to the essential terms of the transaction and the 
lawyer’s role in the transaction, including whether the lawyer 
is representing the client in the transaction.  

While periodic, incremental increases in a lawyer’s regular 
hourly billing rates will generally be permissible, provided 
that such practice is communicated to and agreed to by the 
client at the on-set of the representation and that the increases 
are reasonable, modifications of an agreement that change the 
basic nature of the arrangement or significantly increase the 
attorney’s compensation will ordinarily be unreasonable and 
run afoul of the Maryland Lawyers’ Rules of Professional 
Conduct.  See ABA Formal Op. 11-458.

Endnotes
i Rule 1.5 of the Maryland Lawyers’ Rules of Professional Conduct pro-
vides, inter alia: 
A lawyer shall not make an agreement for, charge, or collect an unreasonable 
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Court of Appeals.xiv  The Court of Special Appeals in Culver 
reasoned that offensive non-mutual estoppel was appropriate 
in the circumstances of the case, which implicated none of the 
“potential detriments foreseen by the Parklane Hosiery Court. 
. . .”xv  The first concern  that “the plaintiff would adopt a ‘wait 
and see’ attitude toward the first action” – was “not cause for 
worry” because the State administrative agency asserting es-
toppel based on the disbarment was “not a plaintiff seeking a 
windfall without any work.”xvi  The court further found that the 
case presented none of the “three scenarios in which the use of 
offensive nonmutual collateral estoppel would be unfair to the 
defendant.”xvii  That is, (1) the defendant “had every ‘incentive 
to defend vigorously’ in the action that resulted in his disbar-
ment,” (2) the Court of Appeals’ order of disbarment was not 
“‘itself inconsistent with one or more previous judgments in 
favor of the defendant,’” and (3) no “‘procedural protections 
afforded in the later case [could] lead to a result inconsistent 
with the prior action.’”xviii   

Notwithstanding Culver’s application of the principle, when 
there arose another occasion to consider the availability of 
offensive non-mutual collateral estoppel in 2012, the Court of 
Appeals once again reaffirmed that it “has not yet embraced 
the offensive use of non-mutual collateral estoppel. . . .”xix  Al-
though the appellant’s brief in Burruss relied heavily on Culver 
to support the assertion of collateral estoppel,xx the Burruss 
decision does not acknowledge Culver.  Instead, Burruss refers 
to the Court of Appeals’ decision in Rourke and its reading of 
Parklane: “The Court has not, since we issued our opinion 
in Rourke, adopted or applied the doctrine of offensive non-
mutual collateral estoppel, and we deem the Supreme Court’s 
analysis in Parklane persuasive.”xxi  Of the unfairness concerns 
highlighted in Parklane and Rourke, the Burruss Court found 
particularly pertinent the second one:  “‘the judgment relied 
upon as a basis for the estoppel is itself inconsistent with one 
or more previous judgments in favor of the defendant.’”xxii   

In Burruss, petitioners challenged a local board of elections’ 
determination that their petition “did not satisfy the statutory 
and constitutional requirements necessary for the [board] to 
call a special election,” specifically because “many of the 
petition signatures were invalid” under applicable law.xxiii  The 
petitioners argued that “the doctrine of offensive non-mutual 
issue preclusion bound [the local board] to the determinations of 
law” with respect to validation of signatures made by a circuit 
court in another case, Libertarian Party v. Md. State Bd. of 
Elections.xxiv  In rejecting that argument, the Court of Appeals 
noted that the circuit court’s decision in Libertarian Party was 
not only inconsistent with more recent appellate decisions in 
other cases; it was also inconsistent with the Court of Appeals’ 
own decision in the Libertarian Party case, which reversed 

and vacated the circuit court’s decision.xxv  The Burruss Court 
reasoned that “[i]t would be unfair to bind [the local board] to 
an incorrect interpretation of the law, as determined by another 
trial court,” and “unfair to bind [the board] to an interpreta-
tion of the law inconsistent with our holding in that case.”xxvi  
Therefore, the Court concluded that it would “decline to adopt 
the doctrine of offensive non-mutual collateral estoppel in the 
case sub judice.”xxvii

Endnotes
i Steven M. Sullivan is the Chief of Litigation, Civil Litigation Division of 
the Maryland Office of the Attorney General

ii Burruss v. Board of County Commissioners of Frederick County, 427 Md. 
231 (June 25, 2012) (declining to adopt the principle of offensive non-mutual 
collateral estoppel).

iii Colandrea v. Wilde Lake Comm’ty Ass’n, Inc., 361 Md. 371, 390 (2000) 
(citation omitted).  

iv See Pat Perusse Realty v. Lingo, 249 Md. 33 (1968).

v Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 329 (1979).

vi Reported decisions from other states recognizing and/or applying offensive 
non-mutual collateral estoppel include Briggs v. Newton, 984 P.2d 1113 (Alaska 
1999); Johnson v. Union Pacific RR, 104 S.W.3d 745 (Ark. 2003); Roos v. Red, 
30 Cal. Rptr.3d 446 (Cal. App. 2005); Antelope Co. v. Mobil Rocky Mt., Inc., 
51 P.3d 995 (Colo. 2001); Columbia Cas. Corp. v. Playtex FP, Inc., 584 A.2d 
1214 (Dela. 1991); Modiri v. 1342 Restaurant Group, Inc., 904 A.2d 391 (D.C. 
2006); Exotics Hawai’i-Kona, Inc. v. E.I. DuPont de Nemours & Co., 90 P.3d 
250 (Haw. 2004); Herzog v. Lexington Township, 657 N.E.2d 926 (Ill. 1995); 
Tofany v. NBS Imaging Sys., Inc., 616 N.E.2d 1034 (Ind. 1993); State Mut. Ins. 
co. v. Bragg, 589 A.2d 35 (Me. 1991); In the Matter of Goldstone, 839 N.E.2d 
825 (Mass. 2005); Helm v. Wismar, 820 S.W.2d 495 (Mo. 1991); In the Matter 
of Capoccia, 709 N.Y.S.2d 640 (Sup. Ct., App. Div. 2000); Rymer v. Estate 
of Sorrells, 488 S.E.2d 838 (N.C. App. 1997); Cities Servs. Co. v. Gulf Oil 
Corp., 980 P.2d 186 (Ok. 1999); Shaffer v. Smith, 673 A.2d 872 (Pa. 1996); 
Middleborough Horiz. Prop. Regime Council v. Montedison S.p.A., 465 S.E.2d 
765 (S.C. App. 1995); Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1 (Tex. 1986); 
City of Seattle v. Visio Corp., 31 P.3d 740 (Wash. App. 2001).

vii Parklane, 439 U.S. at 331.  

viii See, e.g., Collins v. Pond Creek Mining Co., 468 F.3d 213, 222-23 (4th 
Cir. 2006) (allowing widow of deceased miner to establish the fact of her hus-
band’s previously litigated medical condition by using offensive non-mutual 
collateral estoppel); Zeigler Coal Co. v. Dir., OWCP, 312 F.3d 332, 334 (7th 
Cir. 2002) (same).   

ix Parklane, 439 U.S. at 329

x Rourke v. Amchem Products, Inc., 384 Md. 329, 349 (2004) (relying on 
Virginia common law to justify refusal to give offensive non-mutual preclu-
sive effect to a Virginia ruling that a dispute was not subject to arbitration) 
(emphasis in original)).

(continued on Page 13)
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673738 (2013), the Court of Appeals reiterated the “new or 
novel” scientific technique/principle condition precedent to 
the application of Frye/Reed.  

New or novel as a condition-precedent reexamined

In both the Albright and Ford cases, the plaintiffs offered 
expert testimony at trial regarding the impaired values of the 
plaintiff's real property.  The plaintiffs in the Albright trial of-
fered the testimony of Dr. Kilpatrick and the plaintiffs in the 
Ford trial offered the testimony of their expert Mr. Acks.  Both 
witnesses testified that the leak of 26,000 gallons of gasoline 
from an underground tank diminished the value of the plaintiffs' 
real property.  The experts employed differing methodologies 
for determining the actual amount of damage suffered by the 
plaintiffs.   

The Court in Ford contrasted the methods used by Dr. Kilpat-
rick and Mr. Acks as follows:
 

Acks stated that he employed a combination of methods 
because, in his experience, the leak presented an unusual 
situation requiring several methods to obtain the most 
accurate appraisal of the leak-impacted properties. 
Further, he cited a peer reviewed publication that recom-
mended the use of several 'techniques' of valuation in 
instances of toxic substance contamination of groundwa-
ter in rural areas. . . .  In contrast to the expert testifying 
for the respondents in Albright, ––– Md. at –––– –––––, 
––– A.3d at –––– – –––– (where he relied on a nuanced 
view of 'market price' and informal interviews with real 
estate agents to conduct his estimations), Acks testi-
fied that his methodology included the peer-reviewed 
PCB contamination study and other studies, such as 
one assessing, by surveying potential buyers, how an 
underground storage tank leak impacted the value of 
residential properties. . . .  Acks considered also a study 
that examined the effect of pre-sale environmental dis-
closure requirements, from which he concluded that 'a 
lot of people use data points to come up with relatively 
low value diminutions which really aren't very relevant 
because [potential buyers] don't know about the con-
tamination or don't understand it.xiii  

 
The Petitioner in both cases complained of the trial court's 
admission of the opinions.  In both cases Petitioner asserted 
that Frye/Reed's structure for determining if a new or novel 
scientific technique as generally accepted was the appropriate 
standard to determine the reliability of the methodologies em-
ployed by the valuation experts.  While the Court ultimately 
determined that Dr. Kilpatrick's testimony was inadmissible and 

that Mr. Acks' testimony was admissible, the Court's holding 
left no doubt that the application of the so called Frye/Reed 
test of general acceptance is limited solely to opinions based 
on new and novel scientific techniques.  The Court went so far 
as to hold that Frye/Reed was inapplicable to the opinions of 
real-estate valuation experts generally inasmuch as, "[v]alua-
tion of real property is not the type of scientific expert opinion 
contemplated by the Frye/Reed test."xiv   

The Court's holding in both cases, read in combination with 
the opinion quoted repeatedly therein, CSX v. Miller, confirms 
that Frye/Reed is not the one-size fits all standard advanced by 
some proponents through which trial court's must examine ev-
ery component of an expert's opinion.  The Court's application 
of Frye/Reed in both the Ford and Albright cases is consistent 
with prior holdings.  For example, as observed by the Court 
in Montgomery Mutual Insurance Co. v. Chesson, et al., 399 
Md. 314, 325 (2007):
 

fee or an unreasonable amount for expenses.  The facts to be considered in 
determining the reasonableness of a fee include the following:
(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment of the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing 
the services; and
(8) whether the fee is fixed or contingent.
 (b) The scope of the representation and the basis or rate of the fee and expenses 
for which the client will be responsible shall be communicated to the client, 
preferably in writing, before or within a reasonable time after commencing 
the representation, except when the lawyer will charge a regularly represented 
client on the same basis or rate.  Any changes in the basis or rate of the fee or 
expenses shall also be communicated to the client.
(c) A fee may be contingent on the outcome of the matter for which the service 
is rendered, except in a matter in which a contingent fee is prohibited by para-
graph (d) or other law.  A contingent fee agreement shall be in a writing signed 
by the client and shall state the method by which the fee is to be determined, 
including the percentage or percentages that shall accrue to the lawyer in the 
event of settlement, trial or appeal; litigation and other expenses to be deducted 
from the recovery; and whether such expenses are to be deducted before or 
after the contingent fee is calculated.  The agreement must clearly notify the 
client of any expenses for which the client will be responsible whether or not 
the client is the prevailing party.  Upon conclusion of a contingent fee matter, 
the lawyer shall provide the client with a written statement stating the outcome 
of the matter, and, if there is a recovery, showing the remittance to the client 
and the method of its determination.

(continued from page 9)
Agreements...
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A doctor's opinion as to the etiology of his patient's 
arthritis is simply not the type of thing contemplated 
by the phrase new and novel scientific technique re-
quired by the Frye-Reed test.  What is contemplated 
are new, and arguably questionable, techniques such as 
lie detector tests, breathalyzer tests, paraffin tests, DNA 
identification, voiceprint identification, as in the Reed 
case itself, and the use of polarized light microscopy to 
identify asbestos fibers ...xv  

Similarly, the Court's holding, at least at to Mr. Acks, makes 
clear the folly of conflating general acceptance with a dem-
onstration of reliability: “To constitute reliable methodology, 
'an expert opinion must provide a sound reasoning process for 
inducing its conclusion from the factual data' and must have 
'an adequate theory or rational explanation of how the factual 
data led to the expert's conclusion.”xvi 

The Court rebuffed the assertion that an expert is precluded 
from using their expertise in reaching conclusions by consid-
ering some data and excluding other data.  This is a critical 
holding of the Ford opinion.   Mr. Acks made a "reasoned deci-
sion" to exclude data of comparable sales made after the leak.  
Exxon asserted that Acks' exclusion of this data rendered his 
opinion unreliable.  In rejecting the invitation to play expert, 
the Court observed that the expert's reasoned justification 
for excluding data--exactly the type of decision the expert is 
qualified to make--satisfied the requirements of Maryland Rule 
5-702.  This portion of the Court's holding is best expressed 
by their agreement with the view of Judge Zarnoch of the in-
termediate Court.   We agree with the view of Judge Zarnoch 
of the Court of Special Appeals in the present case, that “there 
is no support in Maryland case law for the proposition that 
a reasoned decision not to incorporate such data, 

, mandates the exclusion 
of the expert's testimony.”xvii  Some have advocated abrogation 
of the new or novel condition-precedent to the application of 
Frye/Reed's a pre-trial determination of the general acceptance 
of an expert's opinion.  They would substitute applying Frye/
Reed to every minutiae of the opinion.  While the authors here 
have the benefit of hindsight, there is little doubt that the Court 
of Appeals has rejected this attempted expansion of Frye/Reed 
to anything but new or novel scientific techniques.

Endnotes
i This article is in response to “Expanding Frye-Reed Beyond the Novel and 
Scientific,” that was published in The Litigator (January 2013).
 
ii Nicholas Szokoly is an attorney at the Law Offices of Evan K. Thalenberg, 
P.A. and as Lisa J. Smith, partner at the Law Offices of David F. Albright, 
Jr., P.A. 

iii The standard for admissibility of expert testimony in Frye v. United States, 
293 F. 1013 (D.C. Cir. 1924) was adopted by the Maryland Court of Appeals 
in Reed v. State, 283 Md. 374 (1978).  When expert opinion is based upon a 
new or novel scientific technique or method, “the basis of that opinion must 
be shown to be generally accepted as reliable within the expert’s particular 
scientific field.”  Reed, 283 Md. at 381.

iv CSX v. Miller, 159 Md. App. 123, 187, 858 A.2d 1025 (2004). For similar 
reasons, Frye/Reed also applies to outdated scientific techniques that are no 
longer generally accepted as reliable, such as Comparative Bullet Lead Analysis 
(CBLA). Clemons v. State, 392 Md. 339, 363-71, 896 A.2d 1059 (2006).

v Wilson v. State, 370 Md. 191, n 5, 803 A.2d 1034 (2001).

vi Armstead v. State, 342 Md. 38, 673 A.2d 221 (1976) (This was a hypotheti-
cal example presented by the Court).

vii Montgomery Mutual v. Chesson, 399 Md. 314, 328-33, 923 A.2d 939 
(2007).

viii Blackwell v. Wyeth, 408 Md. 575, 971 A.2d 235 (2009).   

ix Wilson, 370 Md. at 191 n 5.

x Myers v. Celotex, 88 Md. App. 442, 458-60, 594 A.2d 1248 (1991). 

xi Some practitioners go so far as to automatically request Frye/Reed hearings 
for every expert (e.g., medical, vocational, economic) in every case, which 
delivers an unnecessary blow to judicial economy.

xii Myers v. Celotex, 88 Md. App. 442 (1991) (Frye/Reed does not apply to 
medical expert opinion as to how asbestos causes cancer); Carter v. Shoppers 
Food Warehouse, 126 Md. App. 147, 155, 727 A.2d 958 (1999) (Frye/Reed 
does not apply to expert opinion on slip-and-fall safety precautions); CSX v. 
Miller, 159 Md.App. 123, 187, 858 A.2d 1025 (2004) (Frye/Reed does not 
apply to medical expert opinion as to etiology of plaintiff’s lower-extremity 
arthritis).

xiii Exxon v. Ford, 2013 WL 673710, 22, and n. 69, n 70.

xiv Exxon v. Albright, 2013 WL 673738, n. 98.  

xv Id. at 325.  (quoting with approval, CSX Transp., Inc., v. Miller, 159 
Md.App. 123, 187 (2004) (internal citations and quotations omitted). 

xvi Exxon v. Ford, 2013 WL 673710, 22 (quoting with approval CSX Transp., 
Inc., Id. at 202-03.). 

xvii Exxon v. Ford, 2013 WL 673710, 21 (Internal citations omitted, emphasis 
in original).
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serving on the Committee on Laws.

Al writes and lectures frequently on professional ethics and risk 
management issues in the practice of law for a variety of bar 
associations.  He and his frequent companion, Glenn Gross-
man (Maryland’s Bar Counsel), travel the State annually to 
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frederiCk...

xi Id. at 349.

xii Id. at 350 (quoting Parklane, 439 U.S. at 329, 330).

xiii Id. (quoting Parklane, 439 U.S. at 330-31).

xiv Culver v. Maryland Insurance Commissioner, 175 Md. App. 645, 653-
57 (2007).

xv Id. at 656.  

xvi Id.  

xvii Id.  

xviii Id. 

xix Burruss v. Board of County Commissioners of Frederick County, 427 
Md. 231, 249 (2012).

xx See 2012 MD App. Ct. Briefs LEXIS 81 at *16-*19

xxi Burruss, 427 Md. at 252.  

xxii Id. (quoting Parklane, 439 U.S. at 330).

xxiii Id. at 236.  

xxiv Id. at 237.  

xxv Id. at 252 (citing Md. State Bd. of Elections v. Libertarian Party of 
Maryland, 426 Md. 488 (2012)).  

xxvi Id.

xxvii Id.   
   

self and for Maryland – Chair of the Board of Directors of the 
National Center for State Courts and President of the National 
Conference of Chief Justices of State Supreme Courts.5 

During his tenure as Chief Judge, he set-out to accomplish a 
number of strategic objectives, which included: (1) demys-
tification of the Judiciary (the least understood of the three 
branches of government); (2) increasing the public outreach of 
the Judiciary; and (3) augmenting public trust and confidence 
in the Judiciary.  Through his efforts and support, new agencies 
and affiliates of the Judiciary were created as tools to reach 
these goals, such as, the Access to Justice Commission, the 
Court Information Office, Maryland Mediation and Conflict 
Resolution Office, The Professionalism Center, a Judiciary 
Ombudsman, a Commission on Racial and Ethnic Bias, the 
Statewide Pro Bono Commission, and the Office of Problem 
–Solving Courts.

I close this tribute with a comparison of Chief Judge Bell’s work 
as the manager of the Maryland Judiciary to the late showman 
and musician, James Brown – both were the hardest working 
men in show business.  Contrary to the title of this tribute, 
Johnny, we knew ye quite well.

Endnotes
1 Slightly modified title of an Irish anti-war song and lament from the 1700s, 
performed contemporaneously by the Irish Rovers, the Dropkick Murphys, 
and the Clancy Brothers (with Tommy Makem).
2 An American blues and soul singer who is a particular favorite of the person 
of whom I write; Mr. Bland is often called "The Lion of the Blues."
3 As is apparent, serendipity played a major role in Chief Judge Bell's profes-
sional relationships over his career.
4 Judge Motz now serves on the U.S. Court of Appeals for the Fourth 
Circuit.
5 As Chief Judge Bell likes to comment wryly as to the latter, "There is no 
'Justice' in Maryland."

(continued from page 8)
Chief Judge Bell...

help practitioners better their ethical sensitivities and practice 
management skills.

Al and his lovely wife, Jane, live in Ellicott City, where they 
host and are visited frequently by their free-loading friends in 
the Bar and the Judiciary.
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Section Chair James Dickerman appointed the following members of the Section to serve as the Nominating Committee for 
2013: Judge Glenn T. Harrell, Jr. (chair), John Markovs, Jonathan Kagan, Judge Kathryn Graeff, and Erin Risch.

It was determined, upon consultation with Section Chair Dickerman, that the following vacancies would need to be filled on 
the Section Council, effective 1 July 2013: William C. Brennan, Jr. (term ending 30 June 2013, but not seeking reappointment); 
Barry Craig Goldstein (term ending 30 June 2014, but resigning); Judge Christopher B. Kehoe (term ending 30 June 2015, but 
resigning); and Judge Julie Stevenson Solt (term ending 30 June 2014, but resigning).  Moreover, because of the Nominating 
Committee’s intent to nominate Mary Ellen Flynn (term ending 30 June 2014) for the office of Treasurer, an additional vacancy 
will be created on the Section Council.

In addition to the above, the terms of current Section Council members Andrew H. Baida, Michael Anthony Dipietro, and Steven 
Marshall Sullivan will expire on 30 June 2013.  Each seeks reappointment for an additional three-year term and is eligible for 
reappointment.

In view of the foregoing, the Nominating Committee submits for the consideration of the Section membership at the annual 
meeting of the Section on June 14, 2013, at 8:00 a.m., at the Clarion Resort Fountainbleau Hotel, 10100 Coastal Highway, Ocean 
City, Maryland, the following nominations of Section members for Section officers for 2013-14:

  Chair: Judge Glenn T. Harrell, Jr.
  Chair-Elect: John Paul Markovs
  Vice Chair: Jonathan Paul Kagan
  Secretary: Judge Kathryn Grill Graeff
  Treasurer: Mary Ellen Flynn

The Nominating Committee recommends the following Section members to serve terms as indicated on the Section Council:

 n Andrew H. Baida (reappointed to serve a second term, 1 July 2013 – 30 June 2016)
 n Michael Anthony Dipietro (reappointment to serve a second term, 1 July 2013 – 30 June 2016)
 n Steven Marshall Sullivan (reappointment to serve a second term, 1 July 2013 – 30 June 2016)
 n Robert Graham Fiore (new appointment to serve an initial term, 1 July 2013 – 30 June 2016)
 n Michele J. McDonald (new appointment to complete the unexpired term of  Mary Ellen Flynn ending on 30 June 
2014, i.e., 1 July 2013 – 30 June 2014)

 n Tracy L. Steedman (new appointment to complete the unexpired term of Judge Christopher B. Kehoe ending on 30 
June 2015, i.e., 1 July 2013 – 30 June 2015)

 n J. Bradford McCullough (new appointment to complete the unexpired term of  Barry Craig Goldstein ending on 30 
June 2014, i.e., 1 July 2013 – 30 June 2014)

 n Judge Theresa M. Adams (new appointment to complete the unexpired term of Judge Julie Stevenson Solt ending on 
30 June 2014, i.e., 1 July 2013 – 30 June 2014)

 n Ann M. Sheridan (new appointment to serve an initial term, 1 July 2013 – 30 June 2016)

The Committee notes that Mr. McCullough, Ms. Steedman, Ms. McDonald, and Judge Adams will be eligible for appointment 
to a full term in their own right, upon expiration of the partial terms of the former Section Council members whose seats they 
would be assuming.

It is the further recommendation of the Nominating Committee that the following former Section Chairs fill the four seats al-
located by the By-Laws (Art. V, sec. 5) on the Section Council, each having indicated a willingness to so serve:

  James Edward Dickerman (Immediate Past Chair)
  M. Natalie McSherry (Past Chair)
  Mary Virginia Murphy (Past Chair)
  G. Arthur Robbins (Past Chair)

       Respectfully submitted,
       Glenn T. Harrell, Jr., Chair
       Nominating Committee

i The Report of the Nominating Committee was approved by unanimous vote of the Section Council for the Litigation Section on May 15, 2013.

2013 rePort of the noMinating CoMMittee

~ litigation seCtion of Msba ~
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Section Chair James Dickerman appointed the following members of the Section to serve as the By-Laws Review Committee 
Committee for 2013: Judge Kathryn Grill Graeff, John Markovs, Michael DiPietro, and Tracy Steedman.

The By-Laws Review Committee has reviewed the By-Laws, as they currently appear on the website for the Litigation Section, 
to consider whether changes should be made.  As a result of this review process the Committee recommends and submits for 
the consideration of the Section membership at the annual meeting of the Section on June 14, 2013, at 8:00 a.m., at the Clarion 
Resort Fountainbleau Hotel, 10100 Coastal Highway, Ocean City, Maryland, the following changes:

Proposed Changes
Article I, Section 2:

Take out reference to MICPEL.

Article II, Section 1:

Capitalize “Section” in the second sentence.

Article III, Section 2:
Pursuant to Judge Harrell’s suggestion, designate as a member a representative of the Young Lawyers’ Section in place of an 
ex-chair.

Suggested revision: 

The Section Council includes 21 members: (1) the Section’s officers; (2) three persons, willing to serve on the Council, 
who most recently served as Chair; (3) a representative of the Young Lawyers’ Section of the MSBA; and (4) twelve 
other members elected as hereinafter provided (the “Elected Council Members”).

Pursuant to this suggestion, and Article VI, Section 3, the representative of the Young Lawyers’ Section will be appointed by 
the Council, not elected, and serve a one-year term.

Article V, Section 5; Article VI, Section 3:

Reflecting the change in Article III, Section 2, the number of ex-chairs is changed from four to three and a representative of the 
Young Lawyers’ Section of the MSBA is added.

Article VII, Sections 1, 2 & 5:

Add duties of the Chair to include: (1) appoint others to represent the section (which would include a representative of the 
Board of Governors); and (2) call meetings of the Section Council.  Add duties of the Chair-Elect to include additional duties 
as assigned by the Chair or Council.  Delete as a duty of the Chair, and add as a duty of the Treasurer, keep an accurate record 
of all monies appropriated to and expended by the Council.

Article VIII, Section 2:

Update the language in sentence three regarding how the Chair may poll the Council by deleting “telegram” and adding by 
“electronic means.”

i The Report of the By-Laws Review Committee was approved by unanimous vote of the Section Council for the Litigation Section on May 15, 2013.

2013 rePort of the by-laws review CoMMitteei

~ litigation seCtion of Msba ~
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