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The year has flown by, and yet I am happy to turn over the 
reins to John Markovs, our incoming Chair for 2014-15 
(assuming his electoral campaign does not run off the rails 
in Ocean City).  The only major item from the Section’s 
2013-14 business agenda that will carry over necessarily into 
the new year is final action by the Section on the proposed 
Revised Maryland Discovery Guidelines and transmittal of 
the document to the Board of Governors for its consideration.  
All in all, I hope most folks will agree that the Section had a 
productive year (all credit to the hard-working members of 
the Section and Section Council).

Under the leadership of Judge Graeff, The Maryland 
Litigator completed its fourth consecutive year of rejuvenated 
publication, having produced three meaty issues over this 
year.  Steve Klepper and his hardy band of blog-tenders 
established a flourishing Maryland appellate blog site.  The 
Section’s Program Committee, chaired by John Markovs, 
produced two “nuts-and-bolts” District Court practice 
educational programs and is poised to produce (or co-produce) 
two programs at the MSBA’s annual meeting in Ocean City 
(co-chaired by Erin Risch and Ann Sheridan), along with 
sponsorship of a program during Solo/Small Firm Day and 
scholarships to young lawyers to register and attend the 
MSBA annual meeting.  Andy Baida’s and Judge Zarnoch’s 
Appellate Practice Committee delivered a scintillating, sold-

out panel presentation in March in the Court of Appeals’s 
courtroom on recent significant Maryland appellate opinions.  
The Appellate Practice Committee will produce in June in 
Ocean City its annual “Supreme Court Year In Review” panel 
discussion, which always attracts an engaged audience.  Tracy 
Steedman’s management of the Section’s annual “Dinner 
With The Judges,” focusing this year on the District Court 
of Maryland and our federal Magistrate Judges, was wildly 
successful.

I extend as well to Gar Robbins (past Chair of the Section) 
the Section’s thanks for riding herd on the Section’s 2014 
legislative session review of proposed legislation and 
continuing to nurture our Technology Committee.  Jon Kagan 
honchoed our Awards Committee.  Our Treasurer, Mary Ellen 
Flynn, kept a watchful eye on our finances.  Judge DiPietro and 
Bob Fiore, along with their hard-working committee, brought 
to fruition a proposed revision to the Maryland Discovery 
Guidelines.  In short, the honest toil and intellect of all of the 
aforementioned folks (and many others) gave substance to the 
adage that “many hands make lighter the lifting for all.”  I 
thank each and every person who gave of their time and skills 
to execute the Section’s game plan for this year.

Now, let’s do it again in 2014-15.  See you in court.
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the hon. John P. Morrissey 
seleCted as the seCtion's 

2013-14 "Judge of the year" 
award reCiPient

 The recipient of the Litigation Section’s 2013-14 “Judge of the year” 
Award is the Honorable John P. Morrissey of the District Court of Maryland, sitting 
in Prince George’s County.  Judge Morrissey is the third recipient of the annual 
award, following previous years’ honorees Judge Alan M. Wilner (ret.) of the Court 
of Appeals, and Judge Stuart R. Berger of the Court of Special Appeals and formerly 
of the Circuit Court for Baltimore City.  Judge Morrissey received the award on April 
3, 2014, at the Section’s annual dinner in Annapolis honoring Maryland’s judges, 
which this year focused on the judges of Maryland’s State District Court and the 
federal magistrate judges of the U.S. District Court for the District of Maryland.

Judge Morrissey, born in 1964 (the youngest of 6), is a graduate of DeMatha Catholic 
High School, James Madison University, and the University of Baltimore School of 
Law.  In law school, he rose to Editor-in-Chief of its Law Review.  Upon graduation, 
Judge Morrissey began private practice as an Associate in the Baltimore office of 
Venable.  He later joined two of his brothers and opened the firm of Morrissey 
Brothers, P.C., in Bowie, Maryland, where he remained for 13 years (serving also 
as General Counsel to the Prince George’s County Board of Elections), until his 
appointment by Governor Ehrlich to the District Court bench in November 2005.  
His extra-curricular activities while a member of the Bench include serving on 
the Judicial Ethics Committee, the Maryland Commission on Sentencing Policy, 
and the Editorial Board of “Justice Matters” (the Judiciary’s newsletter).  Judge 
Morrissey, his wife, and two sons live in Bowie.

Testimonial to Judge Morrissey’s performance on the Bench, Judge Thomas Love, 
Administrative Judge for District Five of the District Court, has been overheard 
to exclaim, “If I had five more John Morrisseys, you wouldn’t need me to run this 
court; it would run itself.”  Judge Morrissey earned justifiably over his judicial 
career a reputation for hard work, patience, fairness, and pitching-in to get the 
court’s work done.  He serves as a model for what a District Court judge should be.  
That is why he is the Section’s Judge of the Year.
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(continued on Page 12)

the Msba’s uPdated answer to disCovery disPutes: 
ProPosed revisions to the disCovery guidelines of 

the Maryland state bar assoCiation

By ricHard J. BerwanGer, Jr. and alice M. SoMerS

In 1986 the Maryland State Bar Association and the 
Conference of Circuit Court Judges approved the Discovery 
Guidelines of the Maryland State Bar Association.  While 
not officially part of the Maryland Rules, the Discovery 
Guidelines were created to assist practitioners in mitigating 
and resolving discovery disputes, and over the years, many 
judges and practitioners have relied upon the Guidelines for 
direction.  However, the Discovery Guidelines, which are 
published at the beginning of Title 2, Chapter 400 of Michie’s 
Annotated Code of Maryland, have not been updated for 
more than two decades.   

In the Spring of 2012, a Special Committee was commissioned 
by the Litigation Section of the Maryland State Bar Association 
to reexamine the Discovery Guidelines, and, if necessary, to 
revise them in an effort to provide current practitioners with 
an updated guide for navigating Maryland discovery issues.  
Over the past eighteen months, the Special Committee has 
reviewed the Discovery Guidelines, as last revised in February 
1990, and compared them with the current Maryland Rules, 
the Discovery Guidelines for the United States District Court 
for the District of Maryland, and discovery guidelines from 
various other state and federal jurisdictions.  

As a result of its research, the Special Committee determined 
that portions of the Discovery Guidelines could be amended 
to reflect developments in Maryland law, and to assist 
practitioners in resolving disputes that have become more 
common in recent years.  Accordingly, the Committee created 
a set of Revised Discovery Guidelines that it will present for 
review and comment by the Litigation Section Council in 
May 2014.

It was not the intent of the Special Committee to completely 
rewrite the Discovery Guidelines.  Indeed, many of the 
principles set forth in the February 1990 version of the 
Guidelines have stood the test of time, and were not altered 
by the Committee.  By way of example, the Committee made 
no changes to current Guideline 6 regarding the assertion of 
privileges at depositions.  When asserting a privilege during 
a deposition and refusing to provide information on the 
basis of the privilege, current Guideline 6 provides, among 
other things, that an attorney should identify the nature of 
the privilege he or she is asserting on behalf of the client.  
Current Guideline 6 also provides that an attorney should 
disclose some details of the privileged information that is 

being withheld (to the extent the attorney can avoid revealing 
privileged information) and establishes what latitude an 
attorney seeking the information has during the deposition to 
question the witness regarding the assertion of the privilege.  
These ideals remain as relevant today as they were when the 
Guidelines were originally drafted. Therefore, the Special 
Committee was of the opinion that current Guideline 6 should 
remain the same.

The Committee determined that other Guidelines, however, 
should be revised as the Maryland Rules and common 
law have evolved over time.  By way of example, current 
Guideline 2 governs stipulations setting discovery deadlines, 
and encourages parties to supplement the Court’s Scheduling 
Order or, if no Scheduling Order exists, to stipulate to certain 
discovery issues.  Current Guideline 2 calls for parties to agree 
on dates by which the parties would designate expert witnesses, 
dates by which the discovery depositions of experts would 
be completed, dates by which a party is required to apply to 
the Court to show good cause as to why the designation of 
additional experts would be permitted, the date by which all 
written discovery should be served, and the date by which all 
discovery must be concluded.  

Since February 1990, detailed Scheduling Orders have 
become mandatory in most Circuit Court civil cases.  Indeed, 
Maryland Rule 2-504 mandates that, unless otherwise ordered 
by the County Administrative Judge, in every civil action, 
the court shall enter a Scheduling Order, containing, among 
other things, deadlines for identifying expert witnesses and 
completing discovery.  Additionally, many jurisdictions now 
include in the Scheduling Order, most of the deadlines set 
forth in current Guideline 2.  While additional stipulations 
regarding discovery deadlines may have been necessary in 
1990, the Special Committee believes that, in light of the 
more detailed Scheduling Orders issued by the Courts today, 
a simpler, streamlined Guideline was appropriate.  Revised 
Guideline 2 still encourages attorneys to enter into written 
discovery stipulations to supplement the Court’s Scheduling 
Order.  However, the supplemental topics referenced in 
Revised Guideline 2 include milestone dates for Spoliation 
Motions and Motions In Limine, or other discovery issues 
that are not normally subject to deadlines set in a Rule 2-504 
Scheduling Order.
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JurisdiCtion in CybersPaCe: 
the diMinishing iMPortanCe of website interaCtivity for 

deterMining JurisdiCtion based on internet aCtivity

By JoSepH w. HoverMill and JoSHua F. KaHn, MileS & STocKBridGe p.c.1 

(continued on Page 12)

Business conducted over the internet (sometimes referred 
to generally as “E-commerce”) is growing exponentially.  A 
recent Nielson report estimated that one-third of the world’s 
population is online, an increase of 528% since 2002.2   
E-commerce sales in the American retail industry reached 
$194 billion in 2011, an increase of nearly 3,800% since 1999.3   
E-commerce presents unique challenges to courts attempting 
to apply rules and legal concepts developed in the last century 
when business was traditionally conducted in person, through 
personal mail, or even over telegraphs and telephone wires.  
Personal jurisdiction is perhaps one of the more common and 
esoteric of those concepts, and transactions conducted through 
cyberspace do not neatly fit into the established frameworks 
for analyzing when a state court’s exercise of jurisdiction over 
a defendant is constitutionally permissible.

The Due Process Clause requires that individuals have 
fair warning of where their conduct will subject them to a 
lawsuit.  As most remember from first year civil procedure 
courses, in 1945 the Supreme Court announced in the 
landmark case of International Shoe Co. v. Washington, 
326 U.S. 310 (1945),  that the Constitution permits personal 
jurisdiction to be exercised by the courts of a state only when 
a defendant maintains certain “minimum contacts” with 
that forum.  Although subsequent Supreme Court personal 
jurisdiction decisions (particularly several from the 1980’s) 
apply the International Shoe minimum contacts concepts to 
transactions reflecting an increasingly globalized economy, 
the fundamental analysis articulated in International Shoe 
and its progeny remains relatively unchanged.  The proper 
exercise of personal jurisdiction turns on the defendant’s 
purposeful activities in the forum and the quantity and nature 
of the contacts sufficient to satisfy the “minimum contacts” 
test varies depending on the jurisdiction asserted.  In cases 
of “specific” jurisdiction—where the plaintiff’s claim relates 
to the defendant’s activities within the forum—a defendant’s 
contacts need only be purposefully directed towards the forum 
state.  In cases of general jurisdiction—where the plaintiff’s 
claim does not relate to the defendant’s activities within the 
forum—continuous and systematic contacts are required.  In 
addition to the minimum contacts requirement, the exercise 
of personal jurisdiction must align with traditional notions of 
fair play and substantial justice. 

Courts have wrestled to apply this analysis to the World Wide 
Web where the defendant’s activity “within the forum” is in 

the nature of a website that can be accessed and fully utilized 
from essentially any forum.  As some courts have noted, to 
exercise personal jurisdiction based on an abstract virtual 
presence in the forum risks the nullification of traditional due 
process requirements: 

[T]he argument could still be made that the Internet’s 
electronic signals are surrogates for the person and 
that Internet users conceptually enter a State to the 
extent that they send their electronic signals into the 
State, establishing those minimum contacts sufficient 
to subject the sending person to personal jurisdiction 
in the State where the signals are received.  Under this 
argument, the electronic transmissions “symbolize 
those activities . . .  within the state which courts will 
deem to be sufficient to satisfy the demands of due 
process.”  Int’l Shoe, 326 U.S. at 316–17, 66 S. Ct. 154.  
But if that broad interpretation of minimum contacts 
were adopted, State jurisdiction over persons would 
be universal, and notions of limited State sovereignty 
and personal jurisdiction would be eviscerated.

ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F. 3d 
707, 712-13 (4th Cir. 2002).

Although the Supreme Court has recognized that the internet 
is “a unique and wholly new medium of worldwide human 
communication,” Reno v. Am. Civil Liberties Union, 521 U.S. 
844, 850 (1997) (citation and quotation marks omitted), it 
has not provided guidance on the application of International 
Shoe and its progeny to questions of personal jurisdiction 
involving online activity.4  Without applicable Supreme Court 
precedent, many courts followed the so-called “sliding scale 
test” first enunciated in Zippo Mfg. Co. v. Zippo Dot Com, Inc. 
952 F. Supp. 1119 (W.D. Pa. 1997), which has been regarded 
as the seminal case for analyzing a defendant’s internet 
activity in the personal jurisdiction context.  

In Zippo, the court concluded that “the likelihood that personal 
jurisdiction can be constitutionally exercised is directly 
proportionate to the nature and quality of commercial activity 
that an entity conducts over the Internet.”5  If a defendant 
maintains an interactive website and thereby “enters into 
contracts with residents of a foreign jurisdiction that involve 
the knowing and repeated transmission of computer files over 



The Maryland liTigaTor  •  5 MAY 2014

Zealous advoCaCy revisitedi  
By JaMeS n. GaiTHer, aSSiSTanT Bar counSel

(continued on Page 14)

The preamble to the Maryland Rules of Professional Conduct 
encourages attorneys to act zealously in advocating their 
client's causes.ii  But zeal is not boundless, even though the 
limits are not always clear.iii  The obligation to act zealously 
does not give an attorney the right to act disruptively, 
disrespectfully or dishonestly, and does not protect behavior 
that would otherwise violate the Maryland Lawyers’ Rules 
of Professional Conduct (“MLRPC”).  This is especially the 
case when a lawyer’s overzealous conduct exposes the client 
to prejudice, whether in the form of third-party liability or a 
detrimental outcome in the representation itself.iv  Nevertheless, 
despite the MLRPC’s attempts to govern over-advocating for 
one’s client through impermissible tacticsv, many attorneys 
still attempt to rationalize or misinterpret dishonest conduct as 
zealous representation.  While courts recognize that vigorous 
and contentious advocacy is an essential component of the 
adversary system, they may be hostile to the idea that uncivil 
behavior is justified in the name of advocacy.vi   

Art Hinshaw & Jess K. Alberts demonstrated in Doing the 
Right Thing: An Empirical Study of Attorney Negotiation 
Ethics that many attorneys would choose to violate their 
professional obligations, and the rules which enforce those 
obligations, in the face of a request by a client to assist in 
a fraudulent pre-litigation settlement scheme.vii The study 
presented a hypothetical negotiation scenario where the 
participant attorney represented a client who believed his 
former girlfriend had infected him with a sexually transmitted 
disease, the “DONS virus.”viii  In response to a letter from his 
former girlfriend admitting she had had the disease for the 
duration of the relationship, the client took two DONS home 
tests, both of which were positive.ix  After he threatened to sue 
her, the former girlfriend suggested their respective attorneys 
meet to negotiate the appropriate amount of damages.x 

The study placed the participating lawyer moments before the 
settlement negotiations were about to begin.xi  The client then 
reveals to the lawyer that the results of his two earlier DONS 
tests turned out to be false positives and that he does not have 
the disease.xii  Nevertheless, the client, who is still angry with 
his girlfriend, wants to punish her for the agony caused by 
her reckless behavior and asks the attorney to refrain from 
revealing the fact that he does not have the disease during the 
negotiation.xiii  The lawyers who refused to follow the client’s 
initial request or were not sure how they would respond were 
given a follow-up scenario that altered the client’s request.  

These lawyers were told that the lawyer had permission to 
disclose the client’s true DONS status only if directly asked 
about it.xiv

Nearly one-third of the participating attorneys indicated that 
they would agree to one of the clients two requests to engage 
in the fraudulent scheme; half indicated that they would 
refuse the client’s requests, and the remaining twenty percent 
either indicated that they were not sure how to respond to 
both requests or refused one request and were not sure how 
to respond to the other request.xv  More alarming perhaps is 
the controlled environment in which this study took place.  As 
the author points out, certain real-life pressures could not be 
recreated, leading to the conclusion that a larger percentage of 
attorneys may have chosen to abide by the client’s requests.xvi

 
The Court of Special Appeals in Reed v. Baltimore Life Ins. 
Co.xvii reiterated the aforementioned limitations in representing 
a client:

Trial is not an afternoon tea or other polite social 
event. On the other hand, it is not trial by combat. 
The courts, over the years, have laid out carefully 
delineated boundaries in which the adversaries are 
free to fight. Contests are, however, confined to the 
area within the boundaries and governed by specific 
rules. It is counsel's duty to abide by the rules and 
remain within the boundaries.

The conclusion, therefore, might appear to be simple.  An 
attorney might conclude that he or she is permitted to do 
whatever he or she can so long as it does not violate the 
MLRPC.   Even simpler still, in this narrow review, an attorney 
can do whatever he or she desires to advance the client’s 
interests, so long as he or she is honest in that representation.  
Unfortunately, the answer is not that simple.  

In representing a client, there is an absolute duty of candor and 
fairness on the part of counsel to the Court, opposing counsel, 
and to third parties.xviii Although a lawyer in an adversary 
proceeding is not required to present an impartial exposition 
of the law or to vouch for the evidence submitted in a cause, 
the lawyer must not allow the tribunal to be misled by false 
statements of law or fact or evidence that the lawyer knows 
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Case uPdate: Court of sPeCial aPPeals extends 
aPPliCation of absolute JudiCial Privilege

By erin a. riScH and ricHard J. BerwanGer, Jr.

In Mixter v. Farmer, 215 Md. App. 536 (2013), the Court of 
Special Appeals unequivocally expanded the application of the 
absolute privileges, holding that Mark T. Mixter’s claims for 
defamation, libel, slander, intentional infliction of emotional 
distress, tortious interference with contract, and tortious 
interference with prospective advantage were barred by the 
absolute and qualified privilege.  Furthermore, the Court of 
Special Appeals held that statements made in anticipation 
of a quasi-judicial proceeding, such as a proceeding before 
the Attorney Grievance Commission, are protected by the 
absolute privilege.  This is an expansion of previous decisions 
where Maryland Courts have held that statements made in 
anticipation of and during judicial proceedings and statements 
made during quasi- judicial proceedings were protected by 
the absolute privilege.  

The underlying dispute in this case arose during a lawsuit 
styled Smith v. Keener, Case No.: 08-C-09-0896, Circuit 
Court for Charles County, wherein attorney James F. Farmer’s 
office represented the plaintiff and attorney Mark T. Mixter 
represented the defendant.  The litigation in Smith v. Keener 
was acrimonious, leading Mr. Farmer to seek sanctions against 
Mr. Mixter for propounding inappropriate discovery requests, 
unilaterally scheduling depositions without consulting Mr. 
Farmer’s office, inappropriately contacting with Mr. Farmer’s 
experts without his permission, and verbally abusing the 
experts’ staff members.  

After the conclusion of the Smith case, on August 12, 2010, 
Mr. Farmer sent twenty letters to Maryland attorneys seeking 
information relating to Mr. Mixter’s behavior in anticipation 
of filing a bar complaint.  The August 2010 letters stated 
that Mr. Farmer’s intention was to do everything he could 
to stop this unprofessional behavior as he saw it, including 
forwarding affidavits to Bar Counsel.  Several examples of 
Mr. Mixter’s conduct were outlined by the United States 
District Court for the District of Maryland in Higginbotham 
v. KCS International, Inc., 202 F.R.D. 444 (D. Md. 2001).  
In Higginbotham, Judge Bredar issued a written opinion 
sanctioning Mr. Mixter and referring him to the United States 
District Court’s Disciplinary Committee, noting that Mr. 
Mixter’s conduct was “not Mr. Mixter’s first display of poor 
professional behavior.” Id. 

Mr. Mixter filed a lawsuit against Mr. Farmer, Mr. Farmer’s 
law firm, and another attorney in Mr. Farmer’s firm based upon 
Mr. Farmer’s dissemination of letters to attorneys seeking 
information about Mr. Mixter’s conduct.  Mr. Mixter alleged 

claims of defamation, libel, slander, intentional infliction 
of emotional distress, tortious interference with contract 
and tortious interference with prospective advantage, and 
alleged that Mr. Farmer acted intentionally in defaming Mr. 
Mixter or with reckless disregard for the truth.   Thereafter, 
Mr. Farmer, still seeking information in anticipation of filing 
his bar complaint, sent another round of letters to additional 
Maryland attorneys and others seeking further information 
regarding Mr. Mixter’s behavior.  On December 27, 2011, Mr. 
Farmer filed his complaint with Bar Counsel.  

On October 12, 2012, the trial court granted summary 
judgment in favor of the Defendants on all counts on the 
grounds that Mr. Farmer’s actions were protected by absolute 
and qualified privilege, and that Mr. Mixter had failed to 
adequately plead a cause of action for intentional infliction 
of emotional distress, tortious interference with contract, and 
tortious interference with prospective advantage.  Mr. Mixter 
timely noted an appeal.  On December 19, 2013, after briefing 
and oral arguments in front of the Court of Special Appeals, the 
Court, in an opinion written by Judge Matricciani,  affirmed 
the trial court’s decision.

In his opinion, Judge Matricciani addressed two questions: 
(1) whether the trial court was incorrect in granting appellees’ 
motion for summary judgment and holding that absolute judicial 
privilege and/or qualified privileged immunized appellees 
from the following claims:  defamation, libel, and slander; 
intentional infliction of emotional distress; interfering with 
appellant’s existing contracts; and interference with appellant’s 
prospective advantage; and (2) “whether the trial court was 
incorrect in holding that, absent any privilege, the appellees 
[sic] did not state a cognizable claim for intentional infliction 
of emotional distress, tortious interference with appellants 
existing contracts, or tortious interference with appellants 
prospective advantage?”  Mixter, 215 Md. App. at 633.  The 
Court answered “no” to both questions and affirmed the trial 
court’s grant of summary judgment in favor of Mr. Farmer.  In 
affirming summary judgment in favor of the Appellees, the 
Court of Special Appeals explicitly expanded the absolute 
judicial privilege and qualified privilege and found that the 
expansion of absolute privilege was necessary to protect free 
access to the courts.  Mixter, 215 Md. App. at n.3.   

Maryland courts recognize an absolute privilege for judges, 
attorneys, parties, and witnesses to publish potentially 

(continued on Page 15)
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(continued on Page 16)

an awesoMe event
By andrew H. Baida, eSq.

Last summer, in the course of planning appellate-related 
programs for the upcoming year and identifying potential 
presenters, one of the members of the Appellate Practice 
Committee suggested the name of an individual he had heard 
was an “awesome” speaker, which was a characterization 
enthusiastically confirmed by several other Committee 
members.  I hope, for your sake, that you were one of the 
nearly 100 folks who signed up for and attended the MSBA 
Litigation Section/Appellate Practice Committee’s program, 
“Recent Impact Decisions of the Maryland Appellate Courts,” 
which took place in the Maryland Court of Appeals courtroom 
on March 13, 2014.  If you missed this event, please accept 
my sincere condolences.  Because all of the speakers were 
awesome.

After a social hour reception in the fourth floor foyer, the 
crowd moved to the courtroom, where, following my brief 
introductions as the Appellate Practice Committee’s co-chair, 
the attendees heard lively, informative, and entertaining 
presentations from the speakers about significant cases 
decided by the Maryland Court of Appeals and Court of 
Special Appeals over the course of the last year.

Timothy Maloney of Joseph Greenwald & Laake, P.A., led 
off with a discussion of the Court of Appeals’ decisions and 
orders in the DeWolfe cases concerning a defendant’s right 
to counsel at an initial appearance before a District Court 
Commissioner and the direction in which Mr. Maloney 
thought this hot button issue was headed.  He also talked 
about several Court of Appeals’ cases that he said clearly 
qualified as “impact decisions”: Brethren Mutual Ins. Co. v. 
Buckley, 437 Md. 332 (2014), in which the Court of Appeals 
held that a general release executed by a tort victim in favor of 
the tortfeasor’s liability insurer did not waive the tort victim’s 
claim under her uninsured motorist policy for outstanding 
medical bills; Montgomery County v. Distel, 436 Md. 226 
(2013), which held that Maryland’s compulsory motor 
vehicle insurance laws do not permit a self-insurer, such as 
Montgomery County, to exclude coverage for its insured’s 
operation of a vehicle while driving under the influence of 
alcohol; BJ’s Wholesale Club v. Rosen, 435 Md. 714 (2013), 
which upheld an exculpatory agreement in which a parent 
waived prospectively his child’s negligence claims arising 
out of a commercial wholesale retail center’s operation of a 
children’s play area; and Mummert v. Alizadeh, 435 Md. 207 
(2013), which held that the statute of limitations governing 
medical negligence claims against health care providers does 
not apply to wrongful death claims.

Mr. Maloney was followed by Judge Charles E. Moylan, 
Jr., who, utilizing charts and a biting sense of humor, 
enthralled the audience with the same linguistic precision 
and encyclopedic knowledge of Maryland criminal law that 
have been the hallmarks of his nearly 45-year tenure with the 
Court of Special Appeals.  Judge Moylan used Kelly v. State, 
436 Md. 406 (2013), as the vehicle for discussing United 
States v. Jones, 132 S.Ct. 945 (2012), in which the Supreme 
Court held that the installation of a GPS device on a vehicle 
to monitor its movements constitutes a Fourth Amendment 
“search” and explained that the reasonable-expectation-of-
privacy test had been added to, but not substituted for, the 
common law trespassory test.  Addressing another recent 
Maryland decision, In re Darryl P., 211 Md.App. 112 (2013), 
Judge Moylan discussed the limits of Edwards v. Arizona, 
451 U.S. 477 (1981), in which the Supreme Court held that 
police must cease a custodial interrogation once a defendant 
invokes his right to counsel, and he explored the distinction 
between the Miranda-based Fifth Amendment right to 
counsel and the “truly constitutional” Sixth Amendment right 
to counsel.  Judge Moylan also utilized Smiley v. State, 216 
Md.App. 1 (2014), as the means of explaining, as a necessary 
response to the Supreme Court’s Confrontation Clause 
decision in Crawford v. Washington, 541 U.S. 36 (2004), the 
“forfeiture by wrongdoing doctrine,” under which an out-
of-court declarant’s hearsay statement is admissible when 
the declarant’s unavailability is the result of a defendant’s 
wrongdoing.

Judge Moylan is a tough act to follow, but the program’s 
third speaker, Thiruvendran Vignarajah, the Division Chief of 
the Major Investigations Unit of the Baltimore City State’s 
Attorney’s Office, rose to the occasion.  Mr. Vignarajah first 
discussed Holt v. State, 425 Md. 443 (2013), which held that 
Baltimore City police officers had reasonable suspicion to 
support an investigatory stop of a driver based on a meeting 
he had with a known drug dealer who was the subject of police 
surveillance.  Mr. Vignarajah also addressed the companion 
cases of Derr v. Maryland, 434 Md. 88 (2013), and Cooper 
v. State, 434 Md. 209 (2013), in which the Court of Appeals 
held that the defendants did not have a Sixth Amendment 
right of confrontation with respect to the individuals who 
conducted the DNA analyses at issue because the analyses 
were not sworn statements and the analysts did not certify 
their accuracy.  Other cases he addressed were Diggs v. 
State, 213 Md.App. 28 (2013), in which the court rejected 



8  •  The Maryland liTigaTor MAY 2014

rePort of the 
seCtion’s 2014 

noMinating CoMMittee

The Nominating Committee, composed of John P. 
Markovs (chair), Jonathan Kagan, Judge Kathryn Grill 
Graeff, Mary Ellen Flynn, and Alan B. Sternstein, 
recommended, and the Section Council approved, 
submission at the MSBA Annual Meeting in June 2014 
the following names of persons proposed to serve as 
Section officers and Council members, to be voted on 
at the Section's program on June 13, at 8:00 a.m., in the 
Clarion Hotel & Conference Center in Ocean City:

OFFICERS                          
CHAIR
John P. Markovs, Esq.
Associate County Attorney
Office of the County Attorney
101 Monroe Street, 3rd Floor
Rockville, Maryland 20850
(240) 777-6725
john.markovs@montgomerycountymd.gov

CHAIR-ELECT
Jonathan P. Kagan, Esq.
Baldwin Kagan & Gormley LLC
112 West Street
Annapolis, Maryland 21401
(410) 974-9200
jkagan@bkglawfirm.com

VICE-CHAIR
Judge Kathryn Grill Graeff
Court of Special Appeals of Maryland
Robert C. Murphy Courts of Appeal Building
361 Rowe Boulevard
Annapolis, Maryland 21401
(410) 260-1466
kathryn.graeff@mdcourts.gov

SECRETARY
Mary Ellen Flynn, Esq.
Andalman & Flynn P.C.
8601 Georgia Avenue, Suite 604
Silver Spring, Maryland 20910
(301) 563-6685
meflynn@a-f.net

TREASURER
Judge Michael A. DiPietro
Courthouse East
111 N. Calvert St.
Baltimore, Maryland 21202
(410) 396-5060
michael.dipietro@mdcourts.gov

SECTION COUNCIL 
CLASS OF 2015
Glenn M. Grossman, Esq.
Attorney Grievance Commission
100 Community Place, Suite 3301
Crownsville, Maryland 21032
(410) 514-7051
glenn.grossman@mdcourts.gov

Tracy Lynn Steedman, Esq.
Niles Barton & Wilmer LLP
111 S Calvert Street, Suite 1400
Baltimore, Maryland 21202
(410) 783-6382
tlsteedman@nilesbarton.com

Alan B. Sternstein, Esq.
Rifkin Livingston Levitan & Silver
7979 Old Georgetown Road, Suite 400
Bethesda, Maryland 20814
(301) 951-0150
asternstein@rwlls.com

 Judge Edward G. Wells
Circuit Court for Calvert County
175 Main Street
Prince Frederick, Maryland 20678
(410) 535-1600

CLASS OF 2016
Andrew H. Baida, Esq.
Rosenberg Martin Greenberg LLP
25 S Charles Street, Suite 2115
Baltimore, Maryland 21201
(410) 727-660
abaida@rosenbergmartin.com

Robert Graham Fiore, Esq.
Law Office of Robert Graham Fiore
108 Upnor Road
Baltimore, Maryland 21212
(443) 250-3631
4fiore@comcast.net
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Ann M. Sheridan, Esq.
Department of Human Resources
Assistant Attorney General
311 W Saratoga Street, Suite 1015
Baltimore, Maryland 21201
(410) 767-7726
asherida@dhr.state.md.us

Steven M. Klepper, Esq.
Kramon & Graham PA
One South Street, Suite 2600
Baltimore, Maryland 21202-3201
(410) 752-6030
sklepper@kg-law.com

CLASS OF 2017
Judge Theresa M. Adams
Circuit Court for Frederick County
906 Rosemont Ave
Frederick, Maryland 21701
(301) 600-1999

J. Bradford McCullough, Esq.
Lerch Early & Brewer Chtd
3 Bethesda Metro Center, Suite 460
Bethesda, Maryland 20814
(301) 986-1300
jbmccullough@lerchearly.com

Michele Joan McDonald, Esq.
Courts and Judicial Affairs
Office of the Attorney General
200 Saint Paul Street, 20th Floor
Baltimore, Maryland 21202
(410) 576-6576
mmcdonald@oag.state.md.us

Erin A. Risch, Esq.
Eccleston & Wolf P.C.
7240 Parkway Drive, Suite 400
Hanover, Maryland 21076
(410) 752-7474
erisch@ewmd.com

PAST CHAIRS
Judge Glenn T. Harrell Jr., Immediate Past Chair
Court of Appeals
P.O. Box 209
Upper Marlboro, Maryland 20773
(301) 298-4061
glenn.harrell@courts.state.md.us

James Edward Dickerman, Esq., Past Chair
Eccleston & Wolf P.C.
7240 Parkway Drive, Suite 400
Hanover, Maryland 21076
(410) 752-7474
dickerman@ewmd.com

M. Natalie McSherry, Esq., Past Chair
Kramon & Graham P.A.
1 South Street, Suite 2600
Baltimore, Maryland 21202
(410) 752-6030
nmcsherry@kg-law.com

YOUNG LAWYERS SECTION REPRESENTATIVE
Gregory Kenneth Kirby, Esq.
Pessin Katz Law, PA
901 Dulaney Valley Road, Suite 400
Towson, Maryland 21204
(410)769-6143
gkirby@pklaw.com
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Maryland
liTigaTor
- Editorial Board -

Hon. KatHryn  
Grill Graeff, Chair

- Court of SpeCial appealS-

lydia e. lawleSS, eSq.
- attorney GrievanCe  

CommiSSion,  

aSSiStant Bar CounSel -

lauren treviSan  
maHer, eSq.

- law ClerK, JudGe  

KatHryn Grill Graeff -

ryan a. mitCHell, eSq.
- Kramon & GraHam, p.a.-

erin a. riSCH, eSq.
- eCCleSton & wolf, p.C. -

ann m. SHeridan, eSq.
- offiCe of tHe maryland 

attorney General -

mary BetH SmitH, eSq.
- Kramon & GraHam, p.a. -

alan B. SternStein, eSq.
- rifKin, weiner, livinGSton, 

levitan & Silver, llC -

2013-14 seCtion 
Chair’s awards for 

exCePtional

serviCe Presented to

steven M. KlePPer, esq. 
&

gwen w. d’souZa, esq.
Begun in 2012-13, the Chair of the Litigation Section may ex-
ercise his/her discretion to recognize with the Chair’s Award 
one or more members of the Section who, in the past year 
or beyond, demonstrate exceptional service to the Section.  
Members of the Section Council are not eligible for consider-
ation for this award.  The award takes the shape of a crystal, 
engraved object d’art designated as the Chair’s Award.

Co-Recipients of the Award for 2013-14 are Steven M. Klep-
per, Esq., of Kramon & Graham, P.A., and Gwen W. D’Souza, 
Esq., of D’Souza Law Office, LLC.  The awards were pre-
sented by the Section Chair, Judge Harrell, to Steve and Gwen 
at the Section Council’s May 15 dinner meeting at Dalesio’s 
Restaurant in Baltimore.

Beginning in 2012, Steve championed with the Section Coun-
cil the notion of establishing a Maryland appellate blog, which, 
although addressing some of the same subjects as SCOTUS-
blog (for example), would emphasize Maryland State appellate 
matters of interest.   He put together a written proposal, includ-
ing organizing a group of like-minded blog manager-volun-
teers (Kevin Arthur, Jonathan Biran, Brad McCullough, Alan 
Sternstein, and Michael Wein), and presented it to the Section 
Council.  After two presentations with Steve spent refining the 
proposal, the Section Council gave its conditional approval on 
May 15, 2013, for a one-year trial “run.”  The blog (Maryland 
Appellate Blog – mdappblog) went “live” on September 4, 
2013.  By all reports so far, it is receiving lots of traffic.

Under the leadership of Bob Fiore of Miller & Zois, the Sec-
tion has been producing for several years a number of District 
Court practice educational programs.  Gwen D’Souza, Esq., 
has been one of Bob’s “go to” faculty members virtually each 
time.  Gwen volunteers to speak on substantive and procedur-
al issues at those programs, and serves frequently as a “judge” 
in practicum exercises associated with the programs.  Her re-
liability and dependability are hallmarks for what it means to 
be an active Section member.

Kudos and thanks to Steve and Gwen.
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tiMothy f. Maloney, Jr.  
The LiTigaTion SecTion’S

2013-14 “LiTgaTor of The Year”
On Friday, June 13, 2014, at the Litigation Section’s annual 
meeting at 8:00 a.m. in the Clarion Fontainebleau Resort & 
Conference Center in Ocean City (as part of the MSBA’s 
annual meeting programs), Timothy F. Maloney, Jr., Esq., 
of Joseph, Greenwald & Laake, P.A. (Greenbelt, Rockville, 
Columbia and Prince Frederick) will receive from the Section 
Chair, Judge Glenn T. Harrell, Jr., of the Court of Appeals, 
the Section’s “Litigator of the Year” Award.  The Award is 
represented by a handsome and formidable engraved optical 
crystal obelisk.  Mr. Maloney is the third person to receive 
the Award, following Alvin I. Frederick, Esq. (2012-13), and 
Andrew Jay Graham, Esq. (2011-12).

Eligibility for the Litigator of the Year Award, which requires 
nomination, is limited to attorneys: (a) admitted in Maryland; 
(b) dues-paying members of the MSBA; (c) maintaining a 
practice predominantly involving litigation; (d) maintaining 
a personal principal office in Maryland; and (e) who are 
engaged actively in the practice of law in the 12-month period 
prior to the deadline for receipt of nominations for the Award.  
The criteria considered by the Section Council for nominees 
are: (1) an assessment of litigation skills; (2) an assessment of 
legal management skills; (3) results achieved in litigation; (4) 
professionalism and civility exhibited in the practice of law; 
(5) extra-curricular contributions to the profession; and (6) 
extra-curricular contributions to the community-at-large.

Mr. Maloney and his legal career exceed all of the criteria.  A 
graduate of Georgetown University (undergraduate) and the 
University of Baltimore School of Law, Tim is a principal at 
Joseph, Greenwald & Laake, P.A.  He conducts and oversees 
litigation of criminal and civil matters, as well as administrative 
proceedings.  Mr. Maloney is a preeminent trial lawyer who 
has obtained millions of dollars in recoveries for his clients 
in a wide variety of complex matters, including civil rights, 
employment discrimination, whistleblower actions, and high-
stakes business litigation.

A dedicated public servant, Mr. Maloney was a member of the 
Maryland House of Delegates from Prince George’s County 
from 1979 to 1994.  In that capacity, he chaired the House 
subcommittees on higher education, transportation, public 
safety, and capital budgets, and was instrumental in bringing 
significant public investment to Prince George’s County, 
including the Clarice Smith Performing Arts Center at the 
University of Maryland, Prince George’s County Courthouse, 
the Hyattsville Justice Center for the District Court of 
Maryland, and the College Park Airport Museum.

Tim remains a committed advocate for the public good and 
has held leadership roles with many civic and charitable 
organizations, including the University of Maryland 
Foundation; Maryland Catholic Conference; and St. Ann’s 
Center for Children, Youth, and Families. As a member of 
the Maryland Judicial Campaign Conduct Committee, Tim 
works to promote the integrity of judicial elections and helped 
establish statewide guidelines for judicial campaign funding.
He is tapped frequently as a speaker and author regarding 
significant legal developments and has given continuing 
legal education presentations to Maryland lawyers on topics 
including the rights of incarcerated people and employment 
litigation in federal court.

Mr. Maloney is admitted to practice in Maryland, the District 
of Columbia, the federal courts in those jurisdictions, and 
the U.S. Supreme Court.  He maintains memberships in the 
MSBA, Prince George’s County Bar Association, the Bar 
Association of Montgomery County, and the District of 
Columbia Bar Association.  Tim is a member of the Standing 
Committee of the Court of Appeals of Maryland on the Rules 
of Practice and Procedure, and the Maryland Legislature’s 
Commission to Revise the Criminal Code.

Among the many previous honors bestowed on Tim Maloney 
is designation by The Washingtonian Magazine in 2011 as 
one of the “Best Lawyers” in Washington.  Tim was inducted 
into the American College of Trial Lawyers in 2008.

Tim, his wife, and their plethora of photogenic children live 
in Montgomery County.  They send annually the best “family 
portrait” Christmas cards ever.
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(continued from page 3)
ProPoSed reviSionS...

The Special Committee also wanted to recognize, where 
possible, advancements in technology and the impact of 
technology on everyday practice.  Therefore, the Committee 
is recommending a New Guideline 6, which encourages 
attorneys to exchange discovery requests and responses in 
commonly-accepted word processing format in an effort to 
reduce the clerical effort required to prepare responses to 
discovery and motions.  While exchanging electronic versions 
of discovery documents is not required under the Maryland 
Rules, it is a frequent occurrence in today’s practice and benefits 
clients, attorneys, and their staff.  It is the hope of the Special 
Committee that New Guideline 6 will encourage attorneys and 
parties to take a more practical and efficient approach to paper 
discovery that will save time, money, and resources.

The Special Committee also recommends the addition of 
New Guideline 11, which deals with disputes regarding 
expert witness fees.  After reviewing the Federal Discovery 
Guidelines that deal with this issue, the Committee thought 
that the addition of a Guideline on expert witness fees would 
assist practitioners in dealing with a dispute that has become 
more common as expert witness fees have increased.  New 
Guideline 11 encourages counsel to familiarize themselves 
with Maryland Rule 2-402(g)(3) concerning fees associated 
with expert depositions.  New Guideline 11 also states that, 
even if a dispute regarding expert fees arises, counsel should 
make good faith efforts to resolve the dispute without the 
assistance of the Court; if no resolution can be reached, 
the expert’s deposition should proceed as scheduled unless 
otherwise ordered by the Court, and the parties should 
thereafter promptly raise the fee dispute with the Court.  Since 
the adoption of the February 1990 Discovery Guidelines, 
the Court of Special Appeals of Maryland, in Kilsheimer v. 
Dewberry & Davis, 106 Md. App. 600 (1995), has provided 
practitioners with factors that may be considered by the 
Court in determining the reasonableness of an expert’s fee.  
Therefore, New Guideline 11 specifically references that case 
to guide practitioners with regard to the factors that should be 
addressed in resolving the dispute.  

While revising the Discovery Guidelines, the Special 
Committee went to great lengths to keep in mind the purpose 
of the Guidelines.  The Maryland State Bar Association strives 
to encourage professionalism and civility among practitioners 
in this State.  In proposing its revisions to the Discovery 
Guidelines, the Committee sought to provide practical advice  
to assist practitioners in avoiding discovery disputes and, if 
necessary, in resolving such disputes more efficiently.  Our 
profession and the public stand to benefit greatly if attorneys 
utilize the Discovery Guidelines to efficiently and effectively 
resolve discovery issues in a civil and professional manner.  

The Litigation Section anticipates unveiling the proposed 
revisions to the Discovery Guidelines at the Litigation 
Section’s Business Meeting at the Maryland State Bar 
Association Annual Meeting on June 13, 2014 at 8:00 a.m.  

Mr. Berwanger and Mrs. Somers are both associate attorneys 
at Eccleston & Wolf, P.C.

(continued from page 4)
JuriSdicTion in cYberSPace...

the Internet, personal jurisdiction is proper.”6  On the other end 
of the spectrum, where the exercise of jurisdiction would not 
be justified, are so-called “passive websites”—sites “where a 
defendant has simply posted information...which is accessible 
to users in foreign jurisdictions.”7 For websites occupying 
the “middle ground” between interactive and passive, the 
jurisdictional analysis focuses “on the level of interactivity 
and commercial nature of the exchange of information that 
occurs on the Web site.”8

     
A few courts rejected Zippo’s sliding scale from the outset, 
concluding that the principles set forth in International Shoe 
and its progeny sufficiently equip courts to settle jurisdictional 
questions involving the internet.9  For the most part, however, 
the Zippo sliding scale test proved initially to be the most 
influential and widely endorsed framework for assessing 
the personal jurisdiction question in the context of internet 
activity.  Nevertheless, its validity as a “one-size-fits-all” test 
for deciding internet personal jurisdiction issues has come 
under increasing attack.

Some of the strongest criticism of Zippo’s sliding scale test 
has come from courts considering its application to questions 
of general jurisdiction.  Indeed, many courts have rejected the 
idea that even a highly interactive website, alone, can support 
the exercise of general jurisdiction.10

   
Instead of relying on the interactive vs. passive dichotomy 
prescribed by Zippo, other courts are shifting the personal 
jurisdiction focus to the purposeful availment requirement 
of the jurisdictional analysis by focusing on whether the 
defendant’s website “targets” the forum.  For example, in 
Cossaboon v. Maine Med. Ctr., 600 F.3d 25 (1st Cir. 2010), 
the plaintiff argued that general jurisdiction could be exercised 
in New Hampshire over a hospital in Maine because the 

(continued on Page 13)
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hospital’s website permitted users to “make online charitable 
donations to the hospital, complete patient pre-registration, 
register for classes and events, find a doctor, and apply for 
an employment position at the hospital.”11 Despite these 
interactive features and the availability of the website to New 
Hampshire residents, the First Circuit concluded that general 
jurisdiction was unavailable because there was insufficient 
evidence that the website targeted New Hampshire residents 
in particular.12  Similarly, in Richter v. INSTAR Enters. Int’l, 
Inc., 594 F. Supp. 2d 1000 (N.D. Ill. 2009), although the 
New Jersey defendant’s website allowed Illinois residents 
to purchase its products, the court concluded that the mere 
“potential of Illinois customers to purchase products from 
defendant’s website” was “not enough to demonstrate 
continuous and systematic contacts with Illinois.”13  In Caiazzo 
v. American Royal Arts Corp., 73 So. 3d 245 (Fla. Dist. Ct. 
App. 2011), the out-of-state defendant maintained a website 
where he advertised his services, merchandise and enabled 
users to contact him directly, and made $100,000 in sales to 
Florida residents.  Nevertheless, because the court did not find 
that the website targeted Florida residents, and because the 
defendant’s sales to Florida residents represented less than 
5% of his total sales, the court declined to exercise general 
jurisdiction.14  Other courts have stepped back from the rigid 
application of the Zippo test as the dispositive framework 
for deciding personal jurisdiction, recognizing it instead as 
merely one useful tool in measuring a defendant’s contacts.15   

In the absence of Supreme Court decisions applying the 
International Shoe “minimum contacts” analysis to situations 
involving commerce conducted entirely over the internet, the 
Zippo sliding scale test had carried the day as the framework 
likely to be applied in such situations.  Under that approach 
companies with highly interactive websites (which have 
become more and more common as internet technology 
and popularity improves) run the risk of courts in the most 
problematic jurisdictions exercising general jurisdiction over 
any claim brought against them.  More recent decisions, 
however, suggest that Zippo may not be dispositive of such 
issues and the analysis requires more intentional, purposeful 
contacts directed at a specific jurisdiction even when websites 
are highly interactive and available to citizens of any forum.  
Owners of websites that do appear to be specifically targeting 
residents of particular states may find that they are opening 
themselves up to assertions of general jurisdiction on claims 
that have little to do with the state.

Endnotes
1  Joseph Hovermill is a principal with Miles & Stockbridge in the firm’s 
Baltimore office.  He is the firm’s products liability practice group leader.  
Joshua Kahn is an associate with the firm in the Baltimore office.  The 

opinions expressed and any legal positions asserted in the article are those of 
the authors and do not necessarily reflect the opinions of Miles & Stockbridge 
or its other lawyers.
2  See NIELSEN, HOW DIGITAL INFLUENCES HOW WE SHOP 
AROUND THE WORLD 1 (2012).  
3  See E-STATS REPORT, UNITED STATES CENSUS BUREAU, http://
www.census.gov/econ/estats/2011/all2011tables.html.
4  See J. McIntyre Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2791 (2011) 
(Breyer, J., dissenting) (“I do not doubt that there have been many recent 
changes in commerce and communication, many of which are not anticipated 
by our precedents.”).  
5  Zippo Mfg. Co. v. Zippo Dot Com, Inc. 952 F. Supp. 1119, 1124 (W.D. Pa. 
1997).
6  Id.
7  Id.  
8  Id.
9  See Gorman v. Ameritrade Holding Corp., 293 F.3d 506, 510-11 (D.C. Cir. 
2002) (“Just as our traditional notions of personal jurisdiction have proven 
adaptable to other changes in the national economy, so too are they adaptable 
to the transformations wrought by the Internet.”); S. Morantz, Inc. v. Hang 
& Shine Ultrasonics, Inc., 79 F. Supp. 2d 537, 544 (E.D. Pa. 1999) (“The 
construction of the information superhighway does not warrant a departure 
from the well-worn path of traditional personal jurisdiction analysis trod by 
the Supreme Court and innumerable other federal courts, which leads to the 
exercise of personal jurisdiction only when a foreign corporation has had 
sufficient minimum contacts with the forum state.  I conclude today that a 
web site alone does not minimum contacts make.”).  
10  See, e.g., CollegeSource, Inc. v. AcademyOne, Inc., 653 F.3d 1066, 1075-76 
(9th Cir. 2011) (“If the maintenance of an interactive website were sufficient 
to support general  jurisdiction in every forum in which users interacted with 
the website, the eventual demise of all restrictions on the personal jurisdiction 
of state courts would be the inevitable result.”) (citation and quotation marks 
omitted); Lakin v. Prudential Sec., Inc., 348 F.3d 704, 712 (8th Cir. 2003) 
(“Under the Zippo test, it is possible for a Web site to be very interactive, 
but to have no quantity of contacts.  In other words, the contacts would be 
continuous, but not substantial.  This is untenable in a general jurisdiction 
analysis.”); Hy Cite Corp. v. Badbusinessbureau.com, L.L.C., 297 F. Supp. 2d 
1154, 1160 (W.D. Wis. 2004) (“[R]egardless how interactive a website is, it 
cannot form the basis for personal jurisdiction unless a nexus exists between 
the website and the cause of action or unless the contacts through the website 
are so substantial that they may be considered ‘systematic and continuous’ 
for the purpose of general jurisdiction.”).  
11  Cossaboon v. Maine Med. Ctr., 600 F.3d 25, 35 (1st Cir. 2010).
12  Id. at 36.  
13 Richter v. INSTAR Enters. Int’l, Inc., 594 F. Supp. 2d 1000, 1009 (N.D. 
Ill. 2009).
14  Caiazzo v. American Royal Arts Corp., 73 So. 3d 245, 260–61 (Fla. Dist. 
Ct. App. 2011)
15  See, e.g., Pervasive Software, Inc. v. Lexware GmbH & Co. KG, 688 F.3d 
214, 227 n.7 (5th Cir. 2012) (“Although interactivity along the Zippo sliding 
scale can be an important factor in an internet-based personal jurisdiction 
analysis because it can provide evidence of purposeful conduct, internet-
based jurisdictional claims must continue to be evaluated on a case-by-case 
basis, focusing on the nature and quality of online and offline contacts to 
demonstrate the requisite purposeful conduct that establishes personal 
jurisdiction.” (citations omitted)); Best Van Lines, Inc. v. Walker, 490 F.3d 
239, 252 (2d Cir. 2007) (“While analyzing a defendant’s conduct under the 
Zippo sliding scale of interactivity may help frame the jurisdictional inquiry 
in some cases . . .  it does not amount to a separate framework for analyzing 
internet-based jurisdiction. Instead, traditional statutory and constitutional 
principles remain the touchstone of the inquiry.”) (citations and quotation 
marks omitted).  
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ZeaLouS advocacY...

(continued on Page 15)

to be false.xix  While counsel has a duty to zealously represent 
his client's interests, that zealous representation of interest 
does not justify a withholding of essential information or the 
making of material misrepresentations.xx   

Although lawyers are supposed to be zealous 
partisans of their clients, they must draw the line 
at lying.  The law generally and all lawyer codes of 
conduct have always been clear that a lawyer may 
not make misrepresentations to a court, a client, or to 
a third person.  Rule 4.1(a) recodifies the traditional 
rule that a lawyer's word is his bond.xxi 

But while a lawyer is required to be truthful when dealing 
with others on a client’s behalf, a lawyer generally has no 
affirmative duty to inform an opposing party of relevant  
facts.xxii  Under generally accepted conventions in negotiation, 
for example, certain types of statements ordinarily are 
not taken as statements of material fact.xxiii Estimates of 
price or value placed on the subject of a transaction and a 
party’s intentions as to an acceptable settlement of a claim 
are ordinarily in this category, and so is the existence of an 
undisclosed principal except where nondisclosure of the 
principal would constitute fraud.xxiv Additionally, while the 
term “material” is not defined in Rule 4.1 or its commentary, 
it is not a difficult concept to comprehend.xxv  A fact is material 
to a negotiation if it reasonably may be viewed as important to 
a fair understanding of what is being given up and, in return, 
gained by the settlement.xxvi   

Even less clear are an attorney’s obligations concerning half-
truths, or partial truths.  “A partial truth is a statement that may 
be literally true but that deceives another person by omitting 
relevant information or twisting information in a way that 
distorts it.”xxvii In the case of Bronston v. United States, Mr. 
Bronston had a personal bank account in Switzerland for five 
years, which he closed just before filing for bankruptcy.xxviii 
In the bankruptcy proceeding, he was questioned about his 
assets and testified as follows:

Q: Do you have any bank accounts in Swiss banks, Mr. 
Bronston?
A: No sir.
Q: Have you ever?
A: The company had an account there for about six 
months in Zurich.

Mr. Bronston was charged and convicted of perjury.xxix  
Prosecutors argued that Mr. Bronston’s evasive answer 
tended to mislead his creditors into thinking that he had 
never had a personal Swiss bank account.xxx The Supreme 
Court unanimously reversed the conviction, finding that Mr. 

Bronston may well have intended to mislead his questioner, 
but his answer was not literally a false statement.xxxi In 
comparing the Bronston case with disciplinary standards, as 
the text notes, the language of the rules (namely Rules 3.3(b) 
and 8.4(c)) does not deal expressly with half-truths, nor 
does applicable case law.xxxii The analysis makes it clear that 
lawyers face a unique challenge when faced with clients who 
engage in nonperjurious, yet deceptive behavior. 
 
The concept of zealous representation was not designed to 
encourage attorneys to come up with new and creative ways 
to outsmart, trick or delude an opponent, but rather ensure 
that the interests of each client are pursued and protected.  
In doing so, an attorney must carefully balance the client’s 
interests with his or her own interests, especially in light of 
their obligations to the profession and to the courts, in order 
to protect themselves from potential disciplinary action and to 
protect the integrity of the legal profession.

endnotes
i  See When Zeal Meets Dishonesty, James N. Gaither, Maryland Bar Journal, 
September/October 2013.  
ii  See Attorney Grievance Commission v. Mahone, 398 Md. 257, 270, 920 
A.2d 458, 465 (2007) (citing to the Maryland Lawyers’ Rules of Professional 
Conduct, Preamble: A lawyer’s responsibilities, [2] (“As advocate, a lawyer 
zealously asserts the client’s position under the rules of the adversary 
system”).  
iii  Rethinking Zeal: Is it Zealous Representation or Zealotry?, Elizabeth 
Mary Kameen, Maryland Bar Journal, March/April 2011 (quoting Attorney 
Grievance Commission of Maryland v. Culver, 381 Md. 241, 282, 849 A.2d 
423, 447-8  (2004) and citing  Little v. Duncan, 14 Md. App. 8, 15, 284 A.2d 
641, 644 (1971) (stating that “[z]eal in advocacy is commendable, but zeal, 
even in advocacy, without bounds may be contemptuous and disruptive”)).
iv  See, e.g., Attorney Grievance Commission v. Usiak, 418 Md. 667, 691, 18 
A.3d 1, 15 (2011) (“Respondent, as the hearing court found, subordinated his 
responsibility to his client to his own desire to advance his own agenda.  As 
a result of Respondent's conduct, his client was prejudiced and subjected to 
two bench warrants, and Respondent advised his client not to return to the 
courtroom for further proceedings even though Respondent believed that the 
case could be easily resolved.”).
v  E.g., Rethinking Zeal, p. 6 (“Maryland's Rules of Professional Conduct 
contain admonitions designed to harness the no-holds-barred attitude toward 
representing the client's interest at all cost. There is a focus on a lawyer's duty 
to others in the legal system -- the courts and opposing parties and counsel. 
There are admonitions not to bring or assert frivolous claims (Rule 3.1); to 
make reasonable efforts to expedite litigation (Rule 3.2); to be truthful toward 
the tribunal (Rule 3.3); to be fair to the opposing party and counsel (Rule 
3.4); to be truthful in statements to others (Rule 4.1)”).  
vi  Limits of Zealous Advocacy, Lydia E. Lawless, Assistant Bar Counsel, The 
Maryland Litigator, February 2012 (citing  In re Abbott, 2007 Del. LEXIS 
199, 925 A.2d 482 (2007)).
vii  16 Harv. Negot. L. Rev. 95 (2001).  
viii  Id. at 116.
ix  Id.  
x  Id.
xi  Id.
xii  Id.
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xiii  Id.
xiv  Id. at 119.
xv  Id. at 99.
xvi  Id.
xvii  Reed v. Baltimore Life Ins. Co., 127 Md. App. 536, 553, 733 A.2d 1106, 
1115 (1999).
xviii  Ausherman, id. at 447.
xix  Rule 3.3, Comment [2].
xx  Ausherman, id. at 447.
xxi  Ausherman, id. at 446 (quoting 2 Geoffrey C. Hazard, Jr. & W. William 
Hodes, The Law of Lawyering § 37.2).
xxii  See Rule 4.1, Comment [1].  
xxiii  See Rule 4.1, Comment [2].  
xxiv  Id.  That is not to say that under some circumstances, an estimate of price 
or value could constitute a false statement of fact.  See ABA/BNA Lawyers’ 
Manuel on Professional Conduct, Vol 29, No. 5, p. 136, February 27, 2013 
(citing ABA, A Legislative History: The Development of the ABA Model 
Rules of Professional Conduct, 1982-2005 at 528 (2006)).
xxv  Ausherman, id. at 449.
xxvi  Id.
xxvii  Ethical Problems in the Practice of Law, Lisa G. Lerman and Philip G. 
Schrag, Wolters Kluwar Law & Business, 2012, p. 669.
xxviii  409 U.S. 352 (1973).  See also Ethical Problems, id.  
xxix  Ethical Problems, id.
xxx  Id.
xxxi  Id.
xxxii  Id. at 670.

defamatory statements, and materials during the course of 
judicial proceedings.  Norman v. Borison, 418 Md. 630, 650 
(2011).  The Court of Special Appeals noted that the absolute 
privilege applies to quasi-judicial proceedings before the 
Attorney Grievance Commission and to statements made 
prior to, and in the contemplation of, judicial proceedings.  
Mixter, 215 Md. App. at  635 (quoting Kerpelman v. Bricker, 
23 Md. App. 628, 630 (1974); Arundel Corp. v. Green, 75 Md. 
App. 77, 85 (1988)).  

For the first time, however, the Court of Special Appeals 
expanded the law regarding the absolute judicial privilege, 
and held that the absolute privilege protects statements made 
in anticipation of quasi-judicial proceedings such as Attorney 
Grievance Commission proceedings.  Indeed, the Court 
of Special Appeals held that Mr. Farmer, his firm, and his 
colleague enjoyed an absolute privilege against Mr. Mixter’s 
claims for defamation, libel, and slander arising out of the 
statements made by Mr. Farmer in anticipation of filing a 
complaint with the Attorney Grievance Commission.  Mixter, 
215 Md. App. at 636.

The Court of Special Appeals also addressed the application 
of the absolute privilege to Mr. Mixter’s claims for intentional 
infliction of emotional distress, tortious interference with 
contract and tortious interference with prospective advantage.  
While noting that there was no Maryland law specifically 
applying the absolute privilege to these claims, the Court 
of Special Appeals stated that there is well established 
precedent for applying the absolute privilege to torts beyond 
defamation when those torts arise from the same conduct as 
the defamation claim. Mixter, 215 Md. App. at 636-37.  In 
Walker v. D’Alesandro, the Court of Appeals stated that the 
absolute privilege was not limited to immunity for liability 
from defamation.  212 Md. 163, 169 (1957) (“Privilege is not 
confined in the law of torts to matters of defamation, though 
it has many applications in that particular field, and it may 
absolute or qualified”).  

Judge Matricciani also noted that the Supreme Court has 
recognized that the absolute privilege is not confined to 
defamation torts when other torts arise from the same 
behavior.  Mixter, 215 Md. App. at 636 (citing Barr v. Matteo, 
360 U.S. 564, 569 (1959) (discussing the law of privilege 
is an absolute defense for federal officers in civil suits for 
defamation and “kindred torts”)).  The Supreme Court later, 
in Hustler Magazine, Inc. v. Falwell, expanded this holding 
and held that the First Amendment privilege applies equally 
to libel and intentional infliction of emotional distress claims.  
485 U.S. 64, 56, (1988).  

(continued from page 6)
caSe uPdaTe...

In analyzing the Supreme Court holdings, the Court of Special 
Appeals stated “similarly, in order to protect the free access 
to the courts, it is necessary to expand the absolute judicial 
privilege beyond defamation to other torts.” Mixter, 215 Md. 
App. at 636, n.3.  In support of this holding, the Court of 
Special Appeals affirmatively noted that several other states, 
including Massachusetts, New Jersey, and California, have 
similarly held that the expansion of judicial immunity beyond 
defamation torts makes sense from a policy prospective 
because it “would be severely undercut if the absolute 
privilege were to be regarded as less than a bar to all actions 
arising out of the conduct of parties and/or witnesses in 
connection with judicial proceedings.” Mixter, 215 Md. App. 
at 637 (quoting Sullivan v. Birmingham, 416 N.E.2d 528, 534 
(Mass. App. Ct. 1981)).  The Court of Special Appeals upheld 
the Circuit Court’s grant of summary judgment in favor of the 
Defendants on the grounds that the absolute privilege applied 
to Mr. Mixter’s claims of intentional infliction of emotional 
distress, tortious interference with contract, and tortious 
interference with prospective advantage.  Mixter, 215 Md. 
App. at 637.  This holding is an important broadening of the 
absolute privilege. 
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The unequivocal and unqualified extension of the absolute 
privilege to claims for intentional infliction of emotional 
distress, tortious interference with contract and, tortious 
interference with prospective advantage to statements 
made by attorneys that are rationally related to ongoing or 
soon to be filed litigation represents an important extension 
of an attorney’s freedom to advocate on behalf of his or 
her client.  As Judge Matricciani noted, “to protect the free 
access to the Courts, it is necessary to expand the absolute 
judicial privilege beyond defamation to other torts.”  
Mixter, 215 Md. App. at 636, n.3.  This expansion is both 
a welcome and appreciated affirmation of the importance 
of free access to the courts. 

the defendants’ attempt to introduce in their defense 
a preliminary match between DNA from an evidence 
sample and an entry in the Combined DNA Index System 
database that was not confirmed by additional testing; and 
Burris v. State, 435 Md. 370 (2013), which held that the 
extensive testimony of a “gang expert” about the nature of 
gangs in general, the Black Guerrilla Family specifically, 
and the significance of the defendant’s tattoos, was more 
prejudicial than probative and should have been excluded 
from trial.

Donald Gifford, the Edward M. Robertson Professor of 
Law and former Dean of the University of Maryland 
Francis King Carey School of Law, batted cleanup and 
addressed several significant cases decided by the Court 
of Appeals in the last year.  Discussing the Court of 
Appeals’ refusal to abrogate the common law doctrine of 
contributory negligence in Coleman v. Soccer Ass’n of 
Columbia, 432 Md. 679 (2013), Professor Gifford agreed 
with the observation in Judge Harrell’s dissent in that case 
that the doctrine is a dinosaur which should be rendered 
extinct.  Professor Gifford also talked about Warr v. JMGM 
Group, LLC, 433 Md. 170 (2013), in which a 4-3 majority 
of the Court of Appeals held that a tavern which served an 
individual at least 21 alcoholic drinks did not owe a duty 
of care to the family whose car he thereafter struck while 
still intoxicated.  Criticizing the majority’s reliance on 
Section 315 of the Restatement (Second) of Torts relating 
to the duty of controlling the conduct of third parties, 
Professor Gifford agreed with Judge Adkins’s dissent in 
which she stated, “[a]s the commentary to the Second 
Restatement makes clear, these rules apply only when an 
individual passively fails to aid or rescue another and do 
not apply when the individual actively places another in 
peril.”  Id. at 210 (emphasis in original).  The last two 
cases which Professor Gifford addressed were Exxon 
Mobil Corp. v. Albright, 433 Md. 303, on reconsideration, 
433 Md. 502 (2013), and Exxon Mobil Corp. v. Ford, 
433 Md. 426, on reconsideration, 433 Md. 493 (2013), 
involving medical monitoring and other claims arising out 
of a leak of approximately 26,000 gallons of gasoline from 
underground storage tanks.

These presentations were enlightening, provocative, and 
engaging.  The significant amount of time that each of the 
speakers spent preparing for the program was obvious and 
resulted in a truly enjoyable experience for everyone in 
the courtroom.

 


