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Allow me to introduce myself (at least to those whose door-
ways I have not darkened previously).  I am Glenn T. Harrell, 
Jr., and I am the Chair of the Litigation Section for 2013-14, 
having survived a vicious primary election campaign and a 
last minute floor fight at the MSBA annual meeting in June.  
By day, I am the Senior Judge on Maryland’s Court of Ap-
peals.  By Senior Judge I mean “old” and possessor of a prime 
parking space in Annapolis (because I cannot walk very far 
anymore).  I have accumulated many nicknames and noms de 
plume over my 22 years on the Bench – “The Crown Prince 
of Footnotes,” “The Gangster of Law” (apologies to the Steve 
Miller Band), “The Great and Powerful Oz,” “The King,” 
“The Pop Culture Judge,” and “Bear” (no resemblance to 
Bear Grylls), to name-drop but a few.  From these names you 
may infer all that you need to know about me.

The hallmarks that I hope for the Section to achieve this year 
are: (1) frequent and relevant co-sponsorship of our programs 
with other Sections, committees, and other Bar organizations; 
(2) involvement of a greater cross-section of the Section’s 
membership in governing the Section (now and in the future) 
and developing its annual educational program offerings; and 
(3) fostering appropriate relationships and dialogue between 
the Bench and Bar.

Let me tell you a little bit about the educational programs the 
Section intends to produce from now until June 2014:
 
October 14, 2013 (Columbus Day holiday)
A morning until Noonish “nuts-and-bolts” District Court civil 

practice program (specific topic to be determined), with “real” 
judges sitting in “judgment,” held at the Wabash District Court 
building in Baltimore.  A modest fee to cover expenses will be 
charged.  Event Co-Chair Bob Fiore has a terrific track record 
producing similar programs over the last three years.  I am 
sure that the details and registration directions (not available 
to me when I wrote this column) will be publicized on the 
MSBA website and elsewhere.

February 17, 2014 (President’s Day holiday)
A morning until Noonish “nuts-and-bolts” District Court 
criminal/motor vehicle practice program (specific topic to be 
determined) staged similarly to the Columbus Day program.

March 13, 2014
The Appellate Practice Committee (Co-Chaired by Andy 
Baida of Rosenberg Martin and Judge Robert Zarnoch of the 
Court of Special Appeals) of the Section is planning an eve-
ning program (topic, location and further details under devel-
opment).

April 3, 2014
Event Chair, Tracy Steedman of Niles Barton, is arranging for 
the Section to host a dinner at a hotel in Annapolis to honor 
the judges of the District Court of Maryland and the federal 
magistrate judges of the U.S. District Court.  Attorneys are 
invited to socialize with the judges.  A modest fee to cover ex-
penses will be charged.  All of the federal magistrate judges, 

(continued on Page 12)
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Meet the new Chief Judge - 
interview with  

Chief Judge barbera
By Hon. KaTHryn Grill Graeff

On July 3, 2013, Governor Martin O’Malley announced his appointment of 
the Honorable Mary Ellen Barbera to lead the Court of Appeals, Maryland’s 
highest court, after the retirement of her predecessor, Chief Judge Robert M. 
Bell.  In August, Chief Judge Barbera graciously agreed to an interview for  
The Maryland Litigator.

Q: Congratulations on your appointment as Chief Judge of Maryland’s 
highest court.  Your appointment is a historic one, given that you are Mary-
land’s first female Chief Judge, with a first-ever majority female Court.  
How has the role of women in the legal community changed since you 
began practicing?  

A: There are far more women practicing law now than there were in 
1984, when I graduated from law school, and I understand that there are 
now more women than men enrolled in law schools.  Certainly that has 
been my anecdotal experience as an adjunct professor for 20 years at the 
American University’s Washington College of Law and before that at the 
University of Baltimore School of Law.  And during my years at the bar, I 
have witnessed the ascent of a number of women to leadership positions.  
That was evident in the Office of the Attorney General of Maryland, where 
I worked for almost 13 years under the leadership of two forward-thinking 
Attorneys General, Stephen Sachs and J. Joseph Curran, Jr.  The same was 
true in the Office of Governor Parris Glendening, where I served as legal 
counsel for four years.  Governor Glendening’s senior staff, for example, 
was composed of as many women as men.  Governor Glendening and the 
governors who have followed him have appointed a large number of wom-
en to the bench throughout the state and at all levels of the judiciary.  There 
are more women partners and principals in law firms, though perhaps not 
so many in management positions in the larger firms.  Governor Martin 
O’Malley’s appointment of me as Chief Judge, and of Judge Shirley Watts 
as a judge of the Court of Appeals, which created for the first time a female 
majority on the Court, exemplifies the strides women have made in Mary-
land’s legal community.

Q: What inspired you to pursue a legal career? 
 
A: A career in the law was not a childhood aspiration–I wanted to be, and 
eventually became, an elementary school teacher.  I did not even consider 
the law as a profession until my mid-twenties.  At that time I was mar-
ried with two children, and I was teaching in the Baltimore City Public 
School system.  I was witness to the early stages of the law career of my 
then-brother-in-law, who had enjoyed a year as a law clerk for a judge of 
the D.C. Superior Court, then went to the Maryland Attorney General’s 
Office, and, following that, joined a law firm.  I also met other lawyers.
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the debut of the  
Maryland appellate blog

By STeven M. Klepper

In September 2013, the new Maryland Appellate Blog went 
live at http://mdappellate.wordpress.com. The MSBA Litiga-
tion Section’s Appellate Practice Committee is sponsoring the 
blog.

The blog fills a gap in Maryland legal commentary. In most 
states of equal or larger population, there are one or more 
blogs dedicated to appellate matters in the state. Typically, 
solo practitioners or small firms maintain those sites. Such 
blogs may temporarily or permanently cease operation when 
the author hits a busy patch in his or her work. Single-author 
blogs also can suffer from too narrow a focus or viewpoint.

The Maryland Appellate Blog seeks to improve on the state 
appellate blog model by featuring original content from a ros-
ter of contributors, plus guest authors. It is inspired by—but 
far less ambitious than—SCOTUSblog and The Volokh Con-
spiracy. The blog primarily covers the Court of Appeals, with 
ancillary coverage of the Court of Special Appeals, the Fourth 
Circuit, and the Supreme Court.

Posts ordinarily will not consist of detailed case summaries, 
which are already available in other publications. Rather, blog 
content includes:

• certiorari petitions before the Court of Appeals;
• coverage of notable arguments;
• practice tips;
• commentary on the implications of specific  
 rulings or general trends;
• interviews with appellate judges; and
• news, including committee programs.

The blog’s opening-day editorial board consists of seven ap-
pellate practitioners. 

Steve Klepper, a principal of Kramon & Graham, P.A., is the 
blog’s first editor-in-chief. Steve has been micro-blogging on 
appellate matters on Twitter (@MDAppeal) since last year, 
and the blog features an embedded feed of those posts. This 
semester, Steve will be working on a D.C. Circuit appeal with 
the University of Virginia Appellate Practice Clinic. He previ-
ously taught a course on Supreme Court history at Goucher 
College, where he now serves as president of the alumni as-
sociation. Steve frequently publishes commentary on judicial 
history and policy.

Kevin Arthur, also a principal of Kramon & Graham, P.A., 
has written and lectured widely on appellate litigation, espe-
cially the final judgment rule. He formerly chaired the Appel-
late Practice Committee, and he presently chairs the MSBA’s 
Committee of Laws, which advises the Association’s Board 
of Governors about pending legislation.

Jonathan Biran recently co-founded Biran Kelly LLC. He pre-
viously served as Appellate Chief for the United States Attor-
ney’s Office for the District of Maryland, where he supervised 
the appellate work of several dozen Assistant United States 
Attorneys, in addition to maintaining his own significant ap-
pellate caseload. He is a member of the Boards of Directors of 
the Baltimore Bar Foundation and the Francis D. Murnaghan, 
Jr. Appellate Advocacy Fellowship.

J. Bradford “Brad” McCullough is a principal at Lerch, Ear-
ly & Brewer, Chtd. He serves on the Section Council of the 
MSBA Litigation Section. Brad chairs his firm’s appellate 
practice sub-group, and he has represented clients in appeals 
in a wide variety of areas including commercial litigation, 
family law, tort law, and real estate development.

The blog successfully recruited Maryland appellate royalty, 
Erin Murphy of Silverman | Thompson | Slutkin | White LLC. 
Her practice is entirely devoted to appellate litigation in State 
and Federal Courts. Erin is also an adjunct professor at the 
University Baltimore School of Law where she co-teaches 
Evidence with her father, retired Court of Appeals Judge Jo-
seph F. Murphy, Jr.

The blog’s lone former Supreme Court clerk is Alan Stern-
stein, who initially clerked for Justice William O. Douglas 
during the Court’s October 1975 Term and then joined Justice 
William J. Brennan, Jr.’s chambers, upon Justice Douglas’s 
retirement early that term. Alan is a principal at Rifkin, Wein-
er, Livingston, Levitan & Silver, LLC. He has briefed and/
or argued cases in the Supreme Court, six different federal 
circuits, and in state and local appellate courts in Maryland, 
Virginia, Pennsylvania and the District of Columbia.

Michael Wein has devoted his Greenbelt practice almost en-
tirely to trial and appeal matters and is Chair of the Appellate 
Practice Section for Prince George's County.  He is a frequent 
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the degradation of the affidavit
By JaMeS n. GaiTHer 

aSSiSTanT Bar CounSel

Attorneys are consistently faced with difficult situations in 
every day practice, especially concerning ethical barriers en-
countered while trying to zealously advance a client’s inter-
ests.  The ability to communicate with clients and colleagues 
almost instantly has allowed for a variety of advances in the 
way that the legal practice can operate.  The flow of informa-
tion is so continuous that often the only barrier to complet-
ing a certain task is the physical presence of all the parties 
involved. 

Attorneys often sign the names of others on pleadings, letters, 
and other documents encountered in the legal practice.  But an 
affidavit, for a variety of reasons, is not like other documents.  
An affidavit is a pure document.  In most instances, using an 
affidavit is akin to eliciting testimony from a witness under 
oath.  The most obvious benefit is that the affidavit, unlike 
testimony obtained by way of examination at trial, is a cal-
culated statement, providing the exact information necessary 
for its purpose.  When executed properly, the affidavit reads 
to the world that the statements are true and that the affiant 
is attesting to their personal knowledge of those statements 
with his or her signature under the penalties of perjury.  When 
an attorney signs another individual’s name to an affidavit, 
most commonly his or her client’s name, the value of the af-
fidavit is lost.  Additionally, the attorney is exposed to a host 
of violations of the Maryland Lawyers’ Rules of Professional 
Conduct (“MLRPC”).

The Maryland Court of Appeals has yet to directly address the 
disciplinary implications where an attorney signed an affidavit 
on behalf of a client with the client’s authorization.  Very re-
cently in Attorney Grievance Commission v. Dorei  the Court 
of Appeals analyzed the question of signing another person’s 
name to an affidavit from a different perspective.  The Court’s 
reasoning and conclusion in Dore resoundingly supports the 
contention that an attorney who signs another’s name to an 
affidavit, even with consent, is in violation of the MLRPC.

The Dore case came before the Court of Appeals as a varia-
tion on the notorious practice of “robo-signing,” which flour-
ished during the recent foreclosure boom.ii   “Robo-signing” 
is a term that “most often refers to the process of mass-pro-
ducing affidavits for foreclosures without having knowledge 
of or verifying the facts.”iii   Respondent, Thomas Patrick 
Dore, authorized his employees to sign his name on affida-
vits filed in foreclosure actions.iv   The employees not only 
signed the affidavits using Dore’s name; they also notarized 
the bogus signatures.v   This practice came to the attention of 

a circuit court judge, who gave Dore “a private admonition” 
and warned Dore that “if this practice ... of using false nota-
ries” continues, he “will initiate a formal report of the matter 
to the Attorney Grievance Commission.”vi  Dore heeded this 
warning and stopped the practice, hired ethics counsel, and 
approximately one month later reported his conduct to the At-
torney Grievance Commission of Maryland (“AGC”).vii   

The Court of Appeals imposed a 90-day suspension, finding 
that as a result of these actions, Dore made false statements 
to a tribunal in violation of Rule 3.3(a), failed to supervise 
nonlawyer assistants in violation of Rule 5.3(a)(1), and en-
gaged in conduct prejudicial to the administration of justice 
in violation of Rule 8.4(d).viii   The Court went on to say that 
the extent of Dore's violations and their ramifications were 
so great that “more than a slap on the wrist” was necessary 
to send the message to the legal community and the public at 
large that this Court has no tolerance for this type of conduct, 
and to restore the public's trust in the legal profession.ix   

Although factually different, Dore does provide significant 
guidance in a situation where an attorney is the individual 
who signs the affidavit on behalf of another person.  If the 
common sense approach failed to provide any guidance on 
this issue before Dore, the Dore Court certainly makes clear 
that the only individuals who should be signing affidavits are 
the affiants themselves, and not even attorneys granted ex-
press authorization should attempt to circumvent the need for 
an original and genuine signature.  Consider the following:

Maryland Rule 1–202(b) defines “affidavit” as a “written 
statement the contents of which are affirmed under the penal-
ties of perjury to be true.x   Rule 1–304 further provides:
 

The statement of the affiant may be made before an 
officer authorized to administer an oath or affirma-
tion, who shall certify in writing to having admin-
istered the oath or taken the affirmation, or may be 
made by signing the statement in one of the follow-
ing forms:

Generally. “I solemnly affirm under the penalties of 
perjury that the contents of the foregoing paper are 
true to the best of my knowledge, information, and 
belief.”
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Court of appeals adopts
rules governing the award 

of attorney’s fees

The Court of Appeals’s Standing Committee on Rules of Prac-
tice and Procedure forwarded to the Court on March 28, 2013 
its 177th Report.  The focus of the 177th Report was propos-
ing “a sensible road map for attorneys and judges in dealing 
with . . . claims” for attorney’s fees and related expenses.  No-
tice of the proposed changes was given, with a deadline for 
comments of May 20, 2013.  Upon further advance notice af-
ter that deadline, the Court conducted a public hearing on Au-
gust 13, 2013, at 1:00 p.m., in the Court’s Conference Room 
in Annapolis.  As a result of the testimony at the hearing and 
consideration of the letters of comment received previously, 
the Court adopted the proposed rules (with some additional 
revisions), to become effective January 1, 2014.

The new rules, some of which modify certain caselaw  
pronouncements, address practice in the District Court, the 
Circuit Courts, and the appellate courts.  Attorney’s fees 
claims allowed by statute and common law are swept-up 
in these new rules.  Special attention is given to Monmouth 
Meadows v. Hamilton, 416 Md. 325 (2010); Friolo v. Frankel, 
403 Md. 433 (2008); and Admiral Mortgage v. Cooper, 357 
Md. 533 (2000).

The 177th Report deals also with the ADR practice in the 
Court of Special Appeals and preliminary inquiries (as  
opposed to preliminary hearings under Rule 4-221) in  
criminal cases.
Attorneys and judges are well-advised to use the lead 
time between now and January 1, 2014, to become famil-
iar with these new rules.  Consult the Judiciary website at  
www.mdcourts.gov, click on the link “Lawyers,” and then click 
on the link “Proposed Rules Changes/Orders” to find the 177th  
Report and the Court’s action on it.

8th biennial benCh-bar ConferenCe of the united

states distriCt Court for the distriCt of Maryland

The Judges of the United States District Court for the 
District of Maryland, in conjunction with the Litigation 
Section Council of the Maryland State Bar Association, 
and the Maryland Chapter of the Federal Bar Associa-
tion, invite you to attend the 8th Biennial Bench-Bar 
Conference on October 18, 2013, in the Southern Di-
vision Courthouse, 6500 Cherrywood Lane, Greenbelt, 
MD 20770.  

The keynote speaker will be Stephen S. Dunham, Esq., 
Vice President and General Counsel, The Pennsylvania 
State University.  The keynote speech will be followed 

with a panel discussion by Members of the Court who will 
provide practice pointers.  After breakout sessions for small 
group discussions with Members of the Court, The Honor-
able Deborah K. Chasanow, Chief Judge, will deliver the 
State of the Court address.  The conference will close with 
a reception.

There will be no charge for attending the conference; how-
ever, seating is limited, and you are requested to RSVP at 
http://www.mdd.uscourts.gov/benchbar.  Check-in will 
open at 1:30.  The program will commence promptly at 2 
p.m., and the reception will conclude at 7 p.m.
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litigation seCtion prograMs  
top the bill at Msba’s  

annual Meeting 
By alan B. STernSTein

The Litigation Section prepared and presented two well received programs at 
the MSBA’s Annual Meeting in Ocean City.  On Thursday morning, June 13, the 
Section’s Appellate Practice Committee, co-chaired by the Honorable Robert A. 
Zarnoch and Andrew H. Baida, Esq., presented its sixth consecutive review of the 
then current Supreme Court term:  “The United States Supreme Court:  a Discus-
sion of Same-Sex Marriage and Other Significant High Court Cases.”  On Friday 
morning, June 14, the Section itself presented “Stress Management in Litigation:  
an Oxymoron?”, in which audience members, interacting with movie vignettes of 
stressful litigation situations, from belligerent opposing counsel to seductive cli-
ents, explored their own reactions to and strategies for managing such situations.1   
Alan B. Sternstein, Esq., chaired the program.

 
“The United States Supreme Court:

A Discussion Of Same-Sex Marriage And Other Significant High Court Cases”

Proving again to be a strong draw, the Appellate Practice Committee’s Supreme 
Court program assembled another impressive panel of Supreme Court specialists, 
who reviewed significant cases decided and pending during the Court’s October 
2012 Term.  This year’s panelists were Professor Susan Low Bloch, who teaches 
constitutional law on the faculty of the Georgetown University Law Center and 
was a law clerk to Justice Thurgood Marshall; Kannon Shanmugam, a partner at 
Williams & Connolly and former Assistant to the Solicitor General, who clerked 
for Justice Antonin Scalia; and William M. Jay, a partner at Goodwin Procter LLP 
and also a former Assistant to the Solicitor General and law clerk to Justice Scalia.  
Both Mr. Shanmugam and Mr. Jay had each argued more than a dozen cases in the 
Supreme Court.2 

Decades after Brown v. Board of Education, as American society has become in-
creasingly heterogeneous and floundering state and federal economies continue 
to place a premium on economic opportunities and advantages, equal protection 
cases continue to thrive in new and unanticipated contexts.  Recently, with changing 
societal values and openness, cases involving protection for TBLG rights, among 
others, have come to the fore.  Professor Bloch presented an insightful discussion 
of last Term’s then pending two gay rights cases, United States v. Windsor and Hol-
lingsworth v. Perry, followed by a lively question and answer session.

In Windsor, an 83-year-old widow, who was married to a long-time same sex part-
ner under state law recognizing same sex unions, challenged the provision in the 
federal Defense of Marriage Act which says that, for purposes of federal law, mar-
riage may be recognized only between a man and a woman.  As a result, the ap-
pellee was required to pay $363,000 in estate taxes what would not have been paid 
by the surviving spouse of a heterosexual couple.  In Hollingsworth, the challenge 
was to California’s Proposition 8 prohibition of same sex marriages, an amendment 
to California’s constitution.  Professor Bloch’s predictions:  DOMA does not sur-
vive 5th Amendment equal protection challenge, regardless of the applicable level 
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Court of appeals reJeCts  
draM shop liability

By ann M. SHeridan

In a four to three decision, the Court of Appeals recently 
declined to recognize dram shop liability in the case of 
Warr v. JMGM Group, LLC, d/b/a Dogfish Head Ale-
house, No. 57, Sept. Term 2012 (filed July 25, 2013).  The 
question before the Court was whether a tavern could be 
held liable for an automobile tort committed by one of 
its customers while he drove intoxicated after imbibing 
alcohol at the tavern.

One evening, Michael Eaton allegedly consumed fourteen 
bottles of beer and two to three drinks of hard liquor in a 
five-hour period at the Dogfish Head Alehouse.  Slip op. 
at 2.  Eaton left the establishment at 10:00 p.m., but re-
turned about 45 minutes later and allegedly ordered three 
more bottles of beer and a shot of tequila.  Id.  Finally, 
the Dogfish server informed Eaton that he would not be 
served any additional alcohol and offered to call a cab 
for him.  Id.  Eaton refused the offer of a cab, drove his 
vehicle away, and caused a car accident injuring William 
and Angela Warr, and their daughter, Cortavia, and caus-
ing the death of a second daughter, Jazimen.  Id. at 1-3.  
The Warrs filed suit against Dogfish in the Circuit Court 
for Montgomery County, and that court granted Dogfish’s 
summary judgment motion based on State v. Hatfield, 197 
Md. 249, 78 A.2d 754 (1951), and Felder v. Butler, 292 
Md. 174, 438 A.2d 494 (1981).  Id. at 1-2.

The Warrs had filed a five-count complaint sounding in 
negligence, and Dogfish had filed a motion to dismiss 
based on Hatfield and Felder.  Id. at 3-4.  The trial court 
declined to grant the motion to dismiss, observing that 
“the factual underpinnings of [the] case make a change 
in Maryland’s jurisprudence with respect to Dram Shop 
Liability ripe to the core.”  Id. at 4.  The court permit-
ted discovery to proceed, but granted summary judg-
ment based on its view that it was bound by Hatfield and 
Felder, and that it was not the “appropriate judicial actor 
to make a ‘radical change’ in the common law.”  Id. at 4-5.  
The Warrs appealed the decision and the Court of Appeals 
accepted certiorari before consideration by the Court of 
Special Appeals.  Id. at 5.

Writing for the majority, Judge Battaglia reviewed the 
1951 case of Hatfield wherein the Court first rejected the 
concept of dram shop liability, and the 1981 case of Feld-

man, which adhered to Hatfield.  Judge Battaglia observed 
that the Hatfield court noted that the common law did not 
recognize a “‘relation of proximate cause between a sale of 
liquor and a tort committed by a buyer who has drunk the 
liquor.’”  Id. at 6 (quoting Hatfield 197 Md. at 254, 78 A.2d 
at 754).  It concluded that the legislature was the appropriate 
branch of government to make such a change in the law.  Id. at 
6-7.  Thirty years after Hatfield, the plaintiff in Felder asked 
the Court to reconsider a change in the common law to impose 
dram shop liability based on the significant change in the le-
gal landscape in the intervening years.  Id. at 7.  In support of 
his argument, Felder pointed to the legislature’s adoption of 
a statute criminalizing the sale of alcohol to obviously intoxi-
cated individuals, the adoption of dram shop liability by many 
other jurisdictions, and the “societal changes in attitudes re-
garding alcohol consumption.”  Id. at 7-8.  The Court rejected 
Felder’s invitation to change the law based on its view that 
“the Legislature regulates the dispensing and consumption of 
alcoholic beverages and . . . the failure to enact dram shop li-
ability reflected that its imposition was disfavored as a matter 
of public policy.”  Id. at 8.

Judge Battaglia noted that the Warrs adopted many of Felder’s 
argument, but emphasized that “societal shifts have been even 
more intense since Felder because the knowledge regarding 
the risks and consequences of drunk driving has increased 
substantially.”  Id. at 9.  Additionally, the Warrs argued that 
the analysis of proximate cause had shifted since Felder and 
that nearly every other State recognizes “some form of civil 
liability for vendors of alcohol who sell intoxicants to obvi-
ously intoxicated patrons.”  Id.

The Court rejected the Warrs’ contention that Dogfish owed 
a duty in negligence to the Warrs based on the foreseeability 
that Eaton’s intoxication would cause death to a third party.  
Id. at 11-12.  The Court noted that the Warrs’ foreseeability 
argument was based on the assumption that a patron who con-
sumes alcohol will drive “which is obviously not an absolute.”  
Id. at 12.  The Court observed that when the harm is caused by 
a third party, the inquiry is not whether the harm was foresee-
able, but whether the person sued had control over the con-
duct of the third party by virtue of a special relationship.  Id. 
at 12-13.  In support of its analysis, the Court discussed Bar-
clay v. Briscoe, 427 Md. 270 (2012), a case involving a suit 
against an employer for injuries caused by its employee, who 
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Litigation Section – Maryland State Bar Association

NOMINATE A DISTINGUISHED MARYLAND LITIGATOR
For The 2013-2014 “Litigator of the Year” Award

Background Information and Instructions:
 In the areas below and on the second page, provide requested information about you and any information 

that is reasonably available to you about the nominee. You may attach extra pages, as necessary.
 Any person may make nominations. A person may make more than one nomination.
 Current members of the Section Council are not eligible to be nominated.
 To be eligible for nomination, a person must:

o Currently be licensed to practice in Maryland
o Currently be a dues-paying member of the MSBA
o Practice predominately in the area of litigation
o Practice predominately (i.e., have personal principal office location) in Maryland
o Be actively engaged in the practice of law in the 12-month period prior to the nomination deadline

 Criteria for evaluation of nominations:

1. assessment of litigation skills
2. assessment of legal management skills
3. results of litigation
4. professionalism and civility
5. extra-curricular contributions to the profession, i.e., bar service, service to judiciary, etc.
6. extra-curricular contributions to the community-at-large

 The award will be presented at the annual meeting of the Litigation Section in June 2014 in Ocean City
during the Section’s annual MSBA meeting program.

 The Section Council will select the recipient. Please submit your completed nomination form by mail or
e-mail, by the close of business on May 1, 2013, to:

Hon. Glenn T. Harrell, Jr., Chair
MSBA Litigation Section

PO Box 209
Upper Marlboro, MD 20773-0209
Glenn.Harrell@courts.state.md.us

PAST AWARD WINNERS

Andrew Jay Graham, Esquire 2011-2012
Alvin I. Frederick, Esquire 2012-2013

Information about You:

Name: _______________________________
Law Firm/Employer: _______________________________
Business Address: ________________________________

________________________________
________________________________
________________________________

Telephone No. ________________________________

Are you related to the nominee by blood or marriage: Yes____ No____
(If yes, please describe relationship: ____________________________________)
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Information about Nominee:
(Use additional sheets if necessary)

Name: ________________________________

Law Firm/Employer: ________________________________
Business Address: ________________________________

________________________________
________________________________
________________________________

Telephone No. ________________________________

Litigation experience (length of practice, experiences showing expertise and integrity, collegiality 
[including observance of the MSBA Code of Civility], etc.):

Contributions to Improving Litigation Practice (legislation, continuing legal education, community, etc.):

Personal Professional and Academic Accomplishments (bar, memberships and activities, professional
association, etc.):

Other

To the best of my knowledge, the nominee meets the criteria for nomination set forth in the instructions
above.

________________________________
Signature of Person Making Nomination
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Litigation Section – Maryland State Bar Association

NOMINATE A DISTINGUISHED MARYLAND JUDGE
For The 2013-2014 “Judge of the Year” Award

Background Information and Instructions:
 In the areas below and on the second page, provide requested information about you and any information 

that is reasonably available to you about the nominee. You may attach additional pages, as necessary.
 Any person may make nominations. A person may make more than one nomination.
 Current members of the Section Council are not eligible to be nominated.
 To be eligible for nomination, a person must:

o Currently be a judge in a State or federal court sitting in Maryland
o Currently be a dues-paying member of the MSBA

 Criteria for evaluation of nominations:

1. assessment of knowledge of the law
2. assessment of courtroom management skills
3. reputation for fairness and civility
4. extra-curricular service to the Judiciary and the Bar
5. extra-curricular contributions to the community-at-large

 The award will be presented at the Litigation Section’s “Dinner with the Judiciary,” in Annapolis, Maryland, to 
be held in April 2014.

 The Section Council will select the recipient. Please submit your completed nomination form by mail or
e-mail, by the close of business on December 20, 2013, to:

Hon. Glenn T. Harrell, Jr., Chair
MSBA Litigation Section

PO Box 209
Upper Marlboro, MD 20773-0209
Glenn.Harrell@courts.state.md.us

PAST AWARD WINNERS

The Honorable Alan M. Wilner 2011-2012
The Honorable Stuart R. Berger 2012-2013

Information about You:

Name: _______________________________
Law Firm/Employer: _______________________________
Business Address: ________________________________

________________________________
________________________________
________________________________

Telephone No. ________________________________

Are you related to the nominee by blood or marriage: Yes____ No____
(If yes, please describe relationship: ____________________________________)
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Information about Nominee:
(Use additional sheets if necessary)

Name: ________________________________

Law Firm/Employer: ________________________________
Business Address: ________________________________

________________________________
________________________________
________________________________

Telephone No. ________________________________

Judicial experience (length of service and on which courts, experiences showing expertise and integrity, 
collegiality, etc.):

Contributions to Improving the Operation of the Judiciary and the Practice of Law (legislation, continuing 
legal education, community, etc.):

Personal Professional and Academic Accomplishments (bar, memberships and activities, professional
association, etc.):

Other

To the best of my knowledge, the nominee meets the criteria for nomination set forth in the instructions
above.

________________________________
Signature of Person Making Nomination
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(continued from page 1)
From the Chair...

the Chief Judge of the District Court of Maryland, and the 
Administrative Judges of each constituent jurisdiction will be 
invited as guests of the Section.  The third annual Judge of the 
Year Award will be bestowed at the dinner.

June 12, 2014
The Appellate Practice Committee will produce its very suc-
cessful Supreme Court year-in-review panel discussion at 
the MSBA Annual Meeting in Ocean City.  Experienced and 
well-known Supreme Court practitioners, scholars, and jour-
nalists will populate the panel again.

June 13, 2014
The Section’s annual meeting program (with election of of-
ficers and Section Council members) at the MSBA Annual 
Meeting in Ocean City will be held again.  The topic is under 
development.   The third annual Litigator of the Year Award 
will be bestowed.

As you may have noticed, there is a programmatic emphasis 
this year on the District Court of Maryland.  That is because 
the Section Council voted four years ago to endorse a repeat-
ing three-year cycle of emphasizing our various courts in its 
program development, in Year One of each cycle, the District 
Court (and the federal magistrates in Maryland), in Year Two, 
the Circuit Courts (and the U.S. District Court for Maryland), 
and, in Year Three, Maryland’s appellate courts (and the U.S. 
Fourth Circuit).  The focus is on practice and procedure mat-
ters in those fora, as well as on the sitting judges.

Now, what can you do to be a bigger part of this ambitious 
scheme?  Of course, you should take advantage of these pro-
grams by registering and attending.  Of equal importance, you 
should volunteer to serve on the organizing and working bod-
ies that produce them.  Not only will you contribute to mak-
ing them better, but, because we are a Section that finds and 
identifies its future leaders through recognition of meritorious 
service on Section activities, this is the way to go if you would 
like to serve on the Section Council or as an officer.  Please 
pick an event that interests you and contact at your earliest 
opportunity the appropriate person below:

District Court “nuts-and-bolts” programs
Bob Fiore at robert.g.fiore@gmail.com
John Markovs at john.markovs@montgomerycountymd.
gov

 
Appellate Practice Committee programs

Andy Baida at abaida@rosenbergmartin.com
Judge Zarnoch at robert.zarnoch@mdcourts.gov

Judges’ Dinner
Tracy Steedman at tlsteedman@nilesbarton.com

Annual Meeting Program
Ann Sheridan at ann.sheridan@maryland.gov or
Erin Risch at erisch@ewmd.com

Our Section Secretary this year, Judge Kathryn Grill Graeff 
of the Court of Special Appeals, kathryn.graeff@mdcourts.
gov, is the Editor-In-Chief also of the Section newsletter, The 
Maryland Litigator.  The newsletter is published three times a 
year.  Substantive articles are needed, as are folks to help get 
each edition ready for publication.  The MSBA is overhauling 
its website this year and, in turn, the Section must revisit its 
webpage at the same time.  Web-savvy people are needed to 
guide us through this ordeal.  Please volunteer and help Judge 
Graeff in these endeavors.

Steve Klepper of Kramon & Graham, sklepper@kg-law.com, 
will be spearheading this year, under the auspices of the Sec-
tion and the MSBA, the establishment of an appellate law 
blog, focusing on Maryland appellate courts and the Fourth 
Circuit.  The blog goes “live” on September 4 at http://mdap-
pellate.wordpress.com.  Maintaining a vital blog is quite a 
labor-intensive endeavor.  Please contact Steve to help if this 
is of interest to you.  In any event, please utilize and con-
sult the blog so that the Section can maintain it as a resource  
for us all.

You may expect the Section (through the laboring oars be-
ing pulled by Bob Fiore and Mike DiPietro of the U.S. At-
torney’s Office) to deliver by the annual meeting in June 2014 
an updated and revised version of the Civil Discovery Guide-
lines for state law practice.  Your comments and suggestions 
will be solicited regarding improving the draft and making it  
most useful.

The Section needs Chairs for its Federal Courts and Tech-
nology committees.  Please contact me at glenn.harrell@md-
courts.gov, if you have an interest in either, or are willing to 
serve on these committees.  My goal is to rejuvenate them,  
if possible.

I hope that I have not overwhelmed you with too many 
choices.  Pick the one or ones that most appeal to you and  
get on-board.
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(continued from page 2)
ChieF Judge BarBera...

The work they did seemed to me to be rewarding and profes-
sionally challenging.  I began to think that the law might be 
a career to pursue.  Within a short time, I decided to try law 
school.  I attended at night, while continuing to teach, and, 
upon graduation, was fortunate to have a series of wonderful 
professional opportunities in the law.

Q: You mentioned that, while you attended law school, you 
taught in the Baltimore City Public School system.  How did 
that impact your career?

A: I taught in a federally funded program run through some 
of the public schools in the City for pre-school-aged children.  
That program required the parents to commit to spending time 
in the classroom.  Working with the children and their parents 
gave me the opportunity to witness, first hand, the economic 
and societal stresses confronting those families.  It was appar-
ent to me, though, that those young parents, some only teen-
agers, had the same hopes and dreams for their children as I 
had for mine.  I was struck by the many hurdles those parents 
faced, most not of their own making, that blocked their efforts 
to make a better life for themselves and their children.  The 
lessons learned from those years as a school teacher have not 
left me. I have been a public servant, in one form or another, 
ever since.  Even now, that early life experience continues–
along with many other factors, of course–to inform how I 
think about the law and its impact on the lives of everyone, 
not just the litigants immediately before the Court.

Q: We both have had the privilege to work for the Maryland 
Office of the Attorney General.  How has that experience, and 
your experience working as Chief Legal Counsel for Gover-
nor Glendening, helped you get to the point where you are 
now? 

 A: Every professional experience provides new opportuni-
ties for growth.  In the Attorney General’s Office, I worked 
with so many fine attorneys and for, as I mentioned, two great 
Attorneys General.  It was particularly rewarding to have the 
chance to be involved in addressing some crucial issues fac-
ing Marylanders, and I learned much about the law. I was 
fortunate to appear regularly before our state appellate courts.  
I also appeared several times before the United States Court 
of Appeals for the Fourth Circuit.  I learned much about ap-
pellate advocacy and, as an advocate, what makes for an ef-
fective appellate judge.  Those lessons have guided me in the 
work I do now.  In Governor Glendening’s office, I learned 
much, from the inside, about how law is made and public 
policy is developed.  I witnessed the inter-relationship among 
the three branches of government, and I learned that there can 
be productive outcomes when there is cooperation among 

the three branches, with full recognition and adherence to, of 
course, the principle of separation of powers.  I have learned 
that it is crucial for any appellate judge to have an apprecia-
tion of competing interests and to bring that understanding to 
decision making and to writing an opinion that explains the 
rationale for the decision.  In all those ways, my prior jobs 
have combined, I hope, to prepare me for the job I have just 
begun to undertake.

Q: What advice would you give to lawyers appearing before 
your Court? 

A: I have the same advice that I think any judge would give to 
any lawyer appearing in any court around the State, which is 
be prepared, professional, and fully knowledgeable about the 
case before the court.  And I believe it is incumbent upon us–
on either side of the bench–to demonstrate professional cour-
tesy and respect for the rule of law.  At our appellate courts, I 
would advise attorneys to strive to have a good conversation 
with the judges.  Participation in challenging oral arguments 
is one of the most delightful aspects of my job as an appel-
late judge and, earlier in my career, as an attorney appearing 
before the appellate courts.

Q: What are your priorities as you begin your tenure as Chief 
Judge?  What are some of your goals?  

A: In publicly thanking Governor O’Malley on the day he an-
nounced his selection of me as Chief Judge, I promised him 
and everyone present that I am committed to doing whatever 
it takes to facilitate and bring to the people of Maryland fair, 
equitable, and timely administration of justice.  That includes 
expeditious decision making at all levels of our court system, 
without sacrificing sound decision making.  I also want to 
provide our judges with the tools they need to do their job 
well.  Some of those tools are concrete, such as providing 
the technological support judges need to make wise rulings, 
expeditiously.  Other tools are less concrete, and include, for 
example, providing high-quality continuing professional edu-
cation for our judges and the many fine employees who sup-
port the work we do. It is important to a robust judiciary that 
everyone working in it, the judges and those who in a host of 
ways help them, be given what they need to get the job done.

Q: What aspects of your new role are you looking forward to 
the most? 

 A: I am beginning to see there are many and varied ad-
ministrative challenges, all of them, though, exciting to 

(continued on Page 14)
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(continued from page 13)

(continued from page 3)

ChieF Judge BarBera...

Blog...

undertake.  I will be looking for opportunities to make 
our already fine state judiciary even stronger and better.  
Right now, I am focusing on learning how we operate and 
determining how we might improve our operation.  We 
have 300-plus incumbent judges, a large number of re-
tired/recalled judges, nearly 4,000 other employees, and 
an operating budget of about $468 million.  I am taking 
great pleasure in visiting courthouses around the state and 
meeting the many fine people who make the system work. 
I look forward to working productively with the Execu-
tive and Legislative branches of our state government, 
as we share the common goal of improving the lives of 
all Marylanders.  I also am eager to work with our law 
schools and our other partners in the legal community–
bar associations, law firms, government agencies and 
the like–to enhance the delivery of justice to everyone.  
I will have many opportunities to meet members of our 
statewide community.  I hope to capitalize on those op-
portunities to illuminate what judges and lawyers do and 
how our work, which honors the rule of law, benefits all 
of us.  And, of course, I will continue to love the work 
of the Court of Appeals. To the last, my colleagues are 
hardworking and dedicated judges, and terrific women 
and men.  I believe I speak for all of us in saying that we 
are fortunate indeed to have the great privilege of serving 
the people of Maryland by interpreting the law, through 
the decisions we make in the cases that come before us.  
There is, quite simply, no better job in the law.

published author on Maryland and Federal appellate proce-
dure. As a plaintiffs-oriented trial attorney experienced in 
criminal defense work, he enhances the quality of his active 
trial and appeal cases, by on a daily basis tracking new appeal 
and cert-grant cases.

A major thesis of the blog is that following appellate 
courts is, and should be, fun. An early post is the first in 
a continuing series, “Appellate Reviews,” in which Court 
of Appeals Judge (and Litigation Section Chair) Glenn T. 
Harrell, Jr. takes his experience reviewing other judges’ 
opinions and applies that experience to reviewing others’ 
movie reviews. In the first installment, Judge Harrell re-
verses a Rolling Stone review panning The Lone Ranger 
(2013). Over time, “Appellate Reviews” hopefully will 
expand to different judges and genres, such as book and 
television reviews.
Another early post, authored by Michael Wein, asks a 
question begged by the Court of Appeals' recent Coleman 
v. Soccer Association of Columbia decision on contribu-
tory negligence: "What Is a Majority Opinion?" Judge 
Eldridge, joined by Judges Battaglia, Greene, McDonald, 
and Raker, authored the opinion of the Court. But Judge 
Greene, joined by Judges Battaglia, McDonald, and Rak-
er, filed a concurring opinion that expressly "join[ed] the 
majority opinion" while writing separately to provide ad-
ditional reasons for deferring to the General Assembly. 
Michael cites other instances of this odd phenomenon, 
in which an opinion, despite being titled a "Concurring 
Opinion," draws the support of a majority of the Court of 
Appeals.

In his first post, Jonathan Biran examines the impact of 
President Obama's appointees to the Fourth Circuit on 
that court's voting patterns. Jonathan compares the num-
ber of dissenting opinions before and after those six Cir-
cuit Judges joined the 15-member Fourth Circuit.

Steve Klepper's first substantive post—if it can be called sub-
stantive—is entitled, "On the 'Maryland Supreme [sic] Court.'" 
A quick search of Westlaw shows numerous published opin-
ions erroneously referring to the "Maryland Supreme Court." 
A few of the opinions even come from the Fourth Circuit and 
U.S. District Court for the District of Maryland. It provides a 
harrowing cautionary tale for federal law clerks. 

If you want to find out what else the blog has in store, 
please go straight to the horse's mouth and visit (and 
bookmark) the Maryland Appellate Blog on your brows-
er. There you will see the blog's red theme, to match the 
Court of Appeals Judges' robes.

The blog is, of course, a work in progress. As the sports 
and pop-culture writer Bill Simmons recently noted, his 
ESPN-sponsored site, Grantland, took about a year to so-
lidify its identity. Come September 2014, we may find 
that we have succeed wildly, fallen flat on our faces, or, 
most likely, fallen somewhere in between. However this 
experiment takes shape, the editors of the Maryland Ap-
pellate Blog are grateful to the Litigation Section for this 
opportunity.
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(continued from page 4)
aFFidavit...

Personal Knowledge. “I solemnly affirm under the 
penalties of perjury and upon personal knowledge 
that the contents of the foregoing paper are true.”xi   

The affidavit is a unique tool that carries with it special quali-
ties.  It binds the affiant to the affirmation under penalty of 
perjury and thus, gives more weight to the statement made 
therein.  It is because of this affirmation that “courts, with 
good reason and really of necessity, have relied on the accu-
racy of affidavits, especially when filed by attorneys, unless 
there is something on the face of the document to suggest 
otherwise or the validity of the affidavit is challenged.”xii 
 
Signing a client’s name to an affidavit, even with the client’s 
authorization, disrupts the integrity of the affidavit and puts 
at risk the credibility of the client and ultimately, the inter-
ests of the client.  “The purpose of…an affidavit is to present 
the sworn statement of the client, not the lawyer.”xiii   “When 
you sign a client’s name to a document under the penalties 
of perjury, you are also misrepresenting your signature to be 
that of the client.  Your client’s authorization does not cure 
this problem.”xiv   Indeed, the attorney’s signing of the client’s 
name is in and of itself the misrepresentation.  

Rule 3.3 (a)(1), which is titled “Candor Toward the Tribunal,” 
prohibits a lawyer from knowingly making a false statement 
of material fact or law to a tribunal or failing to correct a false 
statement of material fact or law previously made to the tri-
bunal by the lawyer.xv   By signing the client’s name to the af-
fidavit, the attorney is attempting to pass his signature (of the 
client’s name) as the client’s actual, genuine signature.  The 
only purpose for signing the client’s name is to mislead the 
reader of the affidavit into believing that the signature is the 
client’s and not the attorney’s (otherwise, the attorney would 
simply sign his or her own name, or initial the signature with 
his or her own initials).  It certainly sounds more devious 
when the act is written out, and although it is most likely not 
the attorney’s ill intention to trick someone, such deception is 
ipso facto.xvi   Additionally, if the attorney files the affidavit 
with a court, as an attachment to a motion for example, the 
attorney is also in violation of Rule 3.3(a)(4), which provides 
that an attorney “shall not knowingly… offer evidence that 
the lawyer knows to be false.xvii 

Such conduct also violates Rule 8.4(c) of the MLRPC.  Rule 
8.4(c) provides that it is professional misconduct for an attor-
ney to engage in conduct involving dishonesty, fraud, deceit 
or misrepresentation.  In Dore, the Court of Appeals found 
that like Rule 3.3(a)(1), Rule 8.4(c) addresses false statements 
in that it prohibits a lawyer from “engag[ing] in conduct in-
volving dishonesty, fraud, deceit or misrepresentation.”xviii  

The two rules often overlap.xix   In the context of Rule 8.4(c), 
so long as an attorney knowingly makes a false statement, 
he necessarily engages in conduct involving misrepresenta-
tion.xx   Although as mentioned above, the sole reason for 
engaging in such conduct is to deceive, making the conduct  
arguably worse.

Rule 8.4(d) may also be implicated by this conduct.  Subsec-
tion (d) of Rule 8.4 prohibits attorneys from engaging in con-
duct prejudicial to the administration of justice.  A violation 
of this rule may occur even where it involves an act that does 
not hinder or otherwise interfere with a judicial proceeding 
in which the attorney is a party or represents a party.xxi   The 
prejudice to the administration of justice can be measured by 
the practical implications the attorney's conduct has on the 
day-to-day operation of our court system.xxii   Filing a disin-
genuous affidavit opens the door to scrutiny from the court 
and from opposing parties, targeted at both the client and the 
attorney, which slows the judicial process and furthermore, 
subjects the client to risks to their particular claim or defense.
xxiii   The irony of the situation is that many attorneys will sign 
the client’s name to an affidavit with the express authorization 
of the client in an effort to save time or advance the client’s 
interests more quickly.  More often than not, the affidavit is 
trivial in comparison to the client’s case overall, thus making 
the decision less worthy given the risks involved.

An attorney is not shielded from disciplinary action even 
when his or her actions are consistent with the wishes (or de-
mands) of the client.xxiv   Indeed, a lawyer's “character must 
remain beyond reproach.”xxv   

The requirement of candor towards the tribunal ... 
requires every attorney to be fully honest and forth-
right.... Every court ... has the right to rely upon an 
attorney to assist it in ascertaining the truth of the 
case before it. Therefore, candor and fairness should 
characterize the conduct of an attorney at the begin-
ning, during, and at the close of litigation.xxvi   

In closing, the Dore case sets a strong precedent for prevent-
ing attorneys from abusing the integrity of affidavits, espe-
cially when those affidavits are subsequently filed in court.  
An attorney who chooses to sign his or her client’s name to 
an affidavit, even with permission from the client, puts at risk 
the interests of his or her client and additionally, violates the 
Maryland Lawyers’ Rules of Professional Conduct.
  

(continued on Page 16)
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Programs toP the Bill...

(continued from page 15)  

Endnotes
 i 2013 WL 4425388 (2013).
 ii p. 1.
iii  Id.  Citing and quoting Anita Lynn Lapidus, What Really Hap-
pened: Ibanez and the Case for Using the Actual Transfer Docu-
ments, 41 Stetson L.Rev. 817, 818 (2012).  
iv  Id. at p. 1.
v  Id.
vi  Id.
vii  Id.
viii  Id. at p. 13.
ix  Id. at p. 23.
x  Dore, id. at p. 10.
xi  Dore, id. at pp. 10-11.
xii  Id.  (citing and quoting Alan M. Wilner, The Rules Commit-
tee, 166th Rep. 1 (Oct. 15, 2010), available at www.courts.state.
md.us/rules/reports/166threport.pdf.)
xiii  What’s in a Statement? Truth and Accuracy in Preparing and 
Executing Sworn Documents, Christa A. Arcos, Esquire, http://
www.mass.gov/obcbbo/truth.htm (last visited August 29, 2013).
xiv  Id.
xv  Dore, id. at p. 9.  
xvi  Compare with Dore, id. at p. 10 (Where Respondent attempt-
ed to pass, as his own, signatures by his employees, who signed 
affidavits to be filed in court on his behalf and at his direction.  
Unlike signers in many other cases, whose signature were falsi-
fied, Dore did desire for the affidavits to be signed by him; he just 
did not have the time to do it. That does not make the contents of 
the representation any less false, however.).
xvii  See Attorney Grievance Commission v. Parsons, 310 Md. 
132, 527 A.2d 325 (1987) (Where Respondent falsely signed a 
client's name to a divorce complaint and had it notarized and filed 
with the court).  
xviii  Dore, id. at p. 12 (citing Douglas R. Richmond, The Ethics of 
Zealous Advocacy: Civility, Candor and Parlor Tricks, 34 Tex. 
Tech L.Rev. 3, 28 (2002) (“A lawyer that violates Rule 3.3(a) 
generally violates Rule 8.4(c) as well, and a lawyer that lies to 
a tribunal may be disciplined for violating Rule 8.4(c)  without 
Rule 3.3(a)(1) ever being mentioned.”)).
xix  Id.
xx  Id.   (No intent to deceive is necessary).  
xxi  Attorney Grievance Commission v. Marcalus, 414 Md. 501, 
522, 996 A.2d 350, 362 (2010) (citing and quoting Attorney 
Grievance Commission v. Richardson, 350 Md. 354, 712 A.2d 
525 (1998)).  
xxii  Dore, id. at p. 13 (citing Attorney Grievance Commission v. 
Ficker, 319 Md. 305, 315, 572 A.2d 501, 505–06 (1990)).
xxiii  See Dore, id. at p. 18 (discussing the Court of Appeal's adop-
tion, on an emergency basis, of Rule 14–207.1 and an amend-
ment to Rules 14–207 and 1–311).
xxiv  See Attorney Grievance Commission v. Maxwell, 307 Md. 
600, 516 A.2d 570 (1986) (“That this action was done to assist 
a client in obtaining bail, rather than for the lawyer's personal 

gain, does not exempt Maxwell from discipline.”) (citing Prince 
George's Co. Bar Ass'n v. Vance, 273 Md. 79, 84, 327 A.2d 767, 
770 (1973))).  
xxv  Dore, id. at 16.  (citing and quoting Bar Ass'n of Baltimore 
City v. Siegel, 275 Md. 521, 528, 340 A.2d 710, 714 (1975)).
xxvi  Dore, id. (quoting In re Discipline of Wilka, 638 N.W.2d 245, 
249 (S.D.2001)).

of judicial scrutiny, and Proposition 8 is left defenseless and, 
thereby, inconsequential, as the Court rules that those seeking 
its enforcement have no standing to do so.  The actual out-
comes:  as predicted.

Mr. Shanmugam and Mr. Jay discussed several important 
business cases decided or pending decision by the Court.  Mr. 
Shanmugam’s most interesting case, however, was Maryland 
v. King, which, coincidentally, Mr. Shanmugam had himself 
argued pro bono before the Court in February.  King involved 
a challenge to the Maryland Court of Appeals’ ruling (Harrell, 
J.) that nonconsensual DNA sampling of arrestees violated 
the 4th Amendment, as applied to the states.  King, which was 
decided just the week before the Annual Meeting, was de-
scribed by Justice Alito in oral argument as “perhaps the most 
important criminal procedure case that this Court has heard 
in decades.”  The Court, in a highly unusual alignment of its 
members, ruled 5 (Kennedy, J., joined by Roberts, Beyer, 
Thomas and Alito, JJ.) to 4 (Scalia, J., joined by Ginsburg, 
Sotomayor, and Kagan, JJ.) that the 4th Amendment did not 
prohibit the particular conduct challenged.  Even more un-
usual, was Justice Scalia’s reading of his impassioned and 
libertarian, if not liberal, dissent from the bench on the day 
of decision.

 
“Stress Management in Litigation: an Oxymoron?”

The practicalities of “how to” in litigation and the ethics and 
professionalism of “what to do and what may not be done” 
have been the subjects of countless state and local bar pro-
grams.   Particularly with respect to ethics and profession-
alism, however, knowledge often and, sometimes, tragically 
does not translate into behavior.  Because the explanation for 
the disconnect is often the emotional pressures that are felt 
in stressful situations regularly encountered in the practice of 
law and, especially, in litigation, the Litigation Section’s pro-
gram for this year’s Annual Meeting, tacking a different tack, 
explored stress management in litigation.

Using several familiar and not so familiar vignettes from the 
movies of jail, courtroom and office scenes for illustration and 
as springboards for audience involvement, a panel consisting 

aFFidavit...
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dram shoP liaBility...of James P. Quinn, Director of the MSBA’s Lawyer Assis-

tance Program, Lisa Caplan, LCSW-C, Program Counselor, 
and Glenn M. Grossman, Bar Counsel, discussed recogniz-
ing stress, recognizing its sources and managing its effects on 
ourselves and on clients, opposing counsel, judges and col-
leagues.  Don Stevens, a member of the Arizona State Bar 
who has conducted similar acclaimed programs for that bar 
and others throughout the country, moderated the panel and 
fielded questions and observations from the audience.

The vignettes, informative, entertaining and sometimes nos-
talgic, included Woody Harelson’s portrayal of Larry Flynt in 
“People vs. Larry Flynt,” Tom Cruise as defense counsel and 
Jack Nicholson as the hard-nosed Marine commander and 
belligerent witness in “A Few Good Men,”  Barbara Streisand 
as the irascible and misunderstood client and Richard Dreyfus 
as her insightful lawyer in “Nuts,” Lily Tomlin as the eccen-
tric client and Steve Martin as her lawyer in “All of Me,” and 
Matt Damon as the young, unflinching lawyer and Jon Voi-
ght as his nemesis in “The Rainmaker.”  Considerable audi-
ence reaction to the vignettes confirmed that not only does art 
imitate life but also that it can provide a detached perspective 
from which to learn to manage life in, for the litigator, life’s 
overlapping personal and professional dimensions.

People vs. Larry Flint Difficult Client
A Few Good Men Difficult Client
All of Me Difficult Client
The Godfather Difficult Client
Prizzi’s Honor Difficult Client
A Time to Kill Difficult Prospective/New Client
Nuts Difficult Client
The Rainmaker Difficult Lawyer
The Rainmaker Difficult Judge
Fried Green Tomatoes Difficult Judge
Body Heat Difficult Judge
Paradise Cove Relationship Issues
Legally Blonde Relationship Issues
Body of Evidence Relationship Issues
The Partners Relationship Issues
The Verdict Addiction - Alcohol
A Few Good Men Difficult Witness

Endnotes
1 The Section also lent its imprimatur to a well-conceived and presented pro-
gram by the Bar’s ADR Section.
2  Mr. Jay filled in at the last minute, and admirably, for Joan Biskupic, Legal 
Affairs editor-in-charge of Reuters News and former Supreme Court corre-
spondent for USA Today and the Washington Post.  The Appellate Practice 
Committee is planning to host Ms. Biskupic for a future panel, but the in-
accurately anticipated release that day of several important Supreme Court 
decisions, as the Court neared the end of its Term, necessitated her absence 
from this year’s panel.

had been working for 22 hours, and was involved in a car ac-
cident on his way home from work.  Id. at 13.  The Court had 
found no special relationship and consequent duty in Barclay, 
and viewed the Warr case to be analogous.  Id. at 14-15.  The 
Court also discussed a series of cases holding that an actor has 
no duty to control the conduct of a third person unless there is 
a special relationship between the actor and the third person 
or between the actor and the person injured, and concluded 
that those cases supported rejection of liability.  Id. at 15-20.

Finally, the Court rejected the argument that the criminal 
statute prohibiting sale of alcohol to intoxicated individu-
als supports the imposition of civil liability.  Id. at 26-31.  
The Court concluded that violation of the criminal statute 
could not form the basis for civil liability because the 
statute was enacted to protect the public generally and not 
a particular class of persons.  Id. at 31.

Writing for the dissent, in which Judges Harrell and Mc-
Donald joined, Judge Adkins began by observing that, 
over a six-hour period, Dogfish had served at least twen-
ty-one alcoholic drinks to Eaton, to the point that he be-
came violent and aggressive.  Dissent, slip op. at 1.  Eaton 
then left the bar, entered his car, and driving at eighty-
eight to ninety-eight miles per hour, collided with another 
car and killed a ten-year-old child.  Id.  Judge Adkins 
noted that the facts of the case were all too common.  In 
Maryland, over 24,000 people are arrested annually for 
drunk driving and 220 people die annually as a result of 
impaired-driving-related crashes.  Id.  She cited scientific 
studies that indicated that imposing dram shop liability 
would help to reduce those casualties.  Id. at 2-3.

Judge Adkins wrote that Hatfield and Felder were ground-
ed in the Court’s understanding of proximate cause, id. at 
5-6, but that the majority, in this case, abandoned a proxi-
mate cause analysis and “create[d] its own duty-of-care 
analysis.”  Id. at 4.  Judge Adkins observed that the duty-
of-care analysis only applies in cases of passive malfea-
sance, not active conduct, such as serving alcohol to an 
obviously intoxicated individual.  Id. at 7-9.  “[W]hen a 
person chooses to act, he owes a duty to exercise reason-
able care so as not to expose others to unreasonable risk 
of harm.”  Id. at 8.  “[W]hen a person is merely a passive 
observant, he ordinarily does not owe a duty to affirma-
tively aid or rescue another to prevent them from suffer-
ing harm, absent the creation of a special relationship that 
would justify imposing a duty to take affirmative action 
for the benefit of another.”  Id.  Judge Adkins observed 

(continued on Page 18)
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that the bar took a non-dangerous Eaton and transformed 
him into a dangerous individual by serving him drink af-
ter drink, and she concluded that a jury could reasonably 
find that the bar’s conduct actively created a risk of harm 
to Warr and others.  Id. at 11.  Judge Adkins observed 
that a duty in negligence does not attach simply because 
an employer knows that its employee is tired or because 
a bar simply knows its patron is drunk.  Id. at 25.  The 
tort duty does not attach “until the bar serves an alcoholic 
drink following the visible intoxication.”  Id. (emphasis 
in original).

So which is it?  Did the majority follow settled precedent 
or did it, in the words of the dissent, apply “an alterna-
tive approach that has never been taken by this Court be-
fore?”  There might be a clue in footnote 11 of the major-
ity opinion.  Responding to the dissent’s active-passive 
analysis, the majority suggests that the pertinent inquiry 
is whether the tavern took active control over whether 
its patron operated a motor vehicle.  Id. at 15, n. 11.  Al-
though the tavern may have proximately caused Eaton’s 
intoxication, it had no control over whether Eaton chose 
to drink and drive.  Id.  Although they do not expressly 
discuss the distinction, the majority apparently did not 
view the driving behavior as foreseeable while the dissent 
did view the driving behavior as foreseeable or at least as 
a jury question.

(continued from page 17)
dram shoP liaBility...

Civil praCtiCe in the  
distriCt Court:  

a litigation  
skills workshop

The MSBA Litigation Section presents  
“Civil Practice in the District Court: A Litigation 
Skills Workshop” on Monday, October 14, 2013 
at the Borgerding District Court Building, 5800 
Wabash Avenue, Baltimore, MD 21215 from 8:30 
a.m. to 1:15 p.m.  Skilled advocacy in the District 
Court of Maryland is more important than ever  
before.  With a jurisdiction including individual 
civil claims valued up to $30,000, clients ex-
pect to have an experienced trial counsel handle 
their case in the District Courts.  This interac-
tive program will focus on 3 core competencies 
essential for a success civil practice in the Dis-
trict Court: 
 

▪  How to handle real and demonstra-
tive evidence with confidence
▪  How to effectively examine and  
cross-examine fact witnesses
▪  How to craft meaningful opening  
statements and closing arguments

 
Participants will receive course materials in ad-
vance of the program date and must prepare in 
advance for the interactive portions of the pro-
gram as if going to trial.  3.5 CLE credits will be 
available for the surrounding MCLE states.  

No walk-in registration will be permitted on 
the date of the program!   
Go to the following link to register:
http://msba.inreachce.com/Details?resultsPag
e=1&mediaType=b61c17c6-8d3b-4a49-a7e4-
38125b7fa596&groupId=222f8574-9884-
4d34-9198-1be3b164d73c
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A Practical Guide to Representing 
Homeowners at Foreclosure Mediation 

When:   Tuesday, September 17, 2013
               2:00 PM - 5:00 PM 

Where:   Wicomico Public Library  
                 122 S. Division Street
        Salisbury, Maryland 21801 

Topics Covered: 
• Overview of the pre-file and post-file 
          mediation processes
• Common issues including document 
          exchange, continuances, and post-  
          mediation relief 
• Insights and tips from an experienced 
          foreclosure defense attorney 

To register for this training visit: www.probonomd.org/training

Questions? Contact Margaret Henn of the Pro Bono Resource Center of Maryland 
at 443-703-3051 or mhenn@probonomd.org

In exchange for attending this no cost training, attorneys are required to either 
take 2 pro bono foreclosure cases OR take 1 pro bono foreclosure case & provide 

free brief legal advice at 1 Foreclosure Solutions Workshop. 

Volunteer attorneys will receive access to mentors and malpractice insurance. 

Co-sponsored by Civil Justice, Inc. and the Pro Bono Resource Center of Maryland
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