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The Litigation Section’s year of the 
appellate courts was a great success.  
The Litigation Section follows a three-
year cycle emphasizing our various 
courts: Year 1 focuses on the State 
district courts and Federal magistrates; 
Year 2 focuses on the circuit courts 
and the United States District Court 
for Maryland; and Year 3 focuses on 
Maryland’s appellate courts and the 
United States Court of Appeals for the 
Fourth Circuit.  This bar year focused 
on the appellate courts.

The Appellate Practice Committee 
of the Litigation Section, Chaired 
by Andrew H. Baida, organized and presented a program en-
titled, “Nuts and Bolts of Maryland Appellant Practice.” The 
program was presented in the Fall in Easton with a panel that 
included The Honorable Sally D. Adkins, The Honorable 
Christopher B. Kehoe, Gregory P. Hilton, Clerk of the Court 
of Special Appeals, and Brynja Booth.  The program was 
held again in the Spring in Frederick with The Honorable 
Lynne A. Battaglia, The Honorable Kathryn Grill Graeff, 
Gregory P. Hilton, and Thomas E. Lynch, III.  If you were 
not able to attend these programs, we have posted some of 
the handouts with helpful appellate practice tips on the Liti-
gation Section webpage (www.msba.org/sections/litigation).  
We have posted “Writing Better Briefs,” from The Honorable 
Christopher B. Kehoe, and “Appellate Practice: The Clerk’s 
Perspective,” written by Gregory Hilton.

On April 20, 2016, I had 
the honor of presenting the 
Litigation Section’s Judge 
of the Year Award to The 
Honorable Glenn T. Harrell, Jr. 
at our Section’s sixth annual 
judges’ dinner in Annapolis 
before a near sell-out crowd of 
close to 200 lawyers, judges, 
and guests.  Judge Harrell’s 
career as a lawyer and judge 
spanned five decades.  He 
practiced law for 20 years 
before being appointed to the 
Court of Special Appeals in 
1991, and spent 24 years as 

an appellate judge – the last sixteen of which were on the 
Court of Appeals until June 26, 2015, when Judge Harrell 
reached the State’s mandatory judicial retirement age. Judge 
Harrell’s legacy of contributions to the judiciary and bar is 
extraordinary, including being a past Chair of the Litigation 
Section.  As I explained at the dinner, the “Judge of the Year 
Award” is somewhat of a misnomer since the award has 
focused more on career accomplishments, contributions, and 
experience as opposed to highlighting a specific contribution 
made during the past year.  Thus, the Section Council voted 
to change the name of the award for all future recipients 
from “Judge of the Year” to “The Honorable Glenn T. 
Harrell, Jr. Award of Judicial Excellence.”  We were pleased 
to present the last “Judge of Year Award” to Judge Harrell, 
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litigation seCtion honors Judge 
harrell at appellate Court 

praCtiCe prograM

On the evening of April 20, 2016, the Litigation Section sponsored an appellate practice 
dinner program wherein it awarded its Judge of the Year Award to the Honorable Glenn 
T. Harrell, Jr.  The annual program presents a repeating three-year cycle emphasizing our 
various courts, with Year 1 devoted to the State district courts and Federal magistrates, 
Year 2 devoted to the circuit courts and the United States District Court for Maryland, 
and Year 3 devoted to Maryland’s appellate courts and the United States Court of Ap-
peals for the Fourth Circuit.  Tracy Steedman, who has chaired the program for the 
past six years, put together another informative and enjoyable evening.

The evening began with the presentation of the award and remarks by Section Council 
Chair, Jonathan Kagan. The criteria for the award are (1) assessment of knowledge of 
the law; (2) assessment of courtroom management skills; (3) reputation for fairness 
and civility; (4) extracurricular service to the judiciary and the bar; and (5) extracur-
ricular contributions to the community at large.  Judge Harrell’s anonymous nomination 
stated that “his legacy is difficult to summarize fully in the attached application; those 
aspects that are included represent the broad and positive legacy of his work as a judge, 
a lawyer, and a legal scholar and teacher. I do not believe his contributions are at an 
end in any of these roles and look forward to what the coming years will bring.”

Judge Harrell was born in Ashland, Kentucky, and moved to Maryland as a child.  He 
earned his B.A. from the University of Maryland, College Park, in 1967, and his J.D. 
from the University of Maryland School of Law in 1970.  He married Pamela Claire 
Richardson while he was a law student, and they have two grown sons, Phillip and 
Adam. Judge Harrell’s career as a lawyer and judge spans five decades.  After passing the 
bar, Judge Harrell served as an Associate County Attorney for Prince George’s County 
for two years.  In 1973, he joined the law firm now known as O’Malley, Miles, Nylen 
& Gilmore, where he practiced for 18 years and focused principally on administrative 
law, real property, and insurance defense cases.  In 1991, Judge Harrell was appointed 
to the Court of Special Appeals by Governor Schaefer to fill an At Large vacancy.  
Judge Harrell served as an Associate Judge on the Court of Special Appeals for eight 
years.  In August 1999, Governor Glendening appointed Judge Harrell to the Court of 
Appeals, representing the 4th Appellate Judicial Circuit (Prince George’s County).

Judge Harrell assumed the role of Senior Judge on the Court in April 2008, and served a total 

By ann Sheridan
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an attorney’s right to assert a retaining lien:
possession is but a sMall fraCtion of the law

A natural tension exists between an attorney’s common law 
right to retain property of a client to ensure payment of fees 
and the attorney’s obligations under the Maryland Lawyers’ 
Rules of Professional Conduct.  Recently, the Court of Ap-
peals examined how an attorney’s right to assert a retaining 
lien is limited, not only by an attorney’s obligation to protect 
the client’s interests upon termination of the representation, 
but also by the requirements to communicate with the cli-
ent during the representation and to maintain complete and 
accurate client ledgers.  In Attorney Grievance Commission 
v. Rand1, the Honorable Lynne A. Battaglia, writing for the 
majority, comprehensively set forth those requirements and 
obligations and, to a great extent, gave guidance to those that 
wish to assert a lien.

In Rand, the Respondent, Charles S. Rand, represented Nancie 
Klein in an employment discrimination matter before the Equal 
Employment Opportunity Commission.  In November 2011, 
Rand and Ms. Klein executed a retainer agreement.  The agree-
ment provided that Rand would bill Ms. Klein at a rate of $3502 
per hour with an initial retainer of $1,500.3   The agreement 
contained an “evergreen” clause stating that Ms. Klein was to 
pay Rand “those monies necessary, on a 30-day, as billed basis 
to maintain the retainer at its original level.”4

In December 2011 and January 2012, Rand verbally requested 
that Ms. Klein replenish the retainer.  On each occasion, Ms. 
Klein gave Rand $1,000.5  During the pendency of the repre-
sentation, which lasted about a year and a half, Rand did not 
issue any invoices to Ms. Klein nor requested any additional 
fees.  Ms. Klein requested billing statements from Rand ap-
proximately eight times.  Despite these requests, Rand did not 
provide a statement or an estimate of his billing to date.6

 
In March 2013, Ms. Klein became dissatisfied with the repre-
sentation and terminated Rand.  In her termination letter, Ms. 
Klein requested Rand to provide her with her file and “any 
other information pertaining to [her] case.”7  A few weeks later, 
Ms. Klein again wrote to Rand, requesting a copy of her file.  
She explained that certain documents in the file were needed 
immediately so that she could continue in a conciliatory media-
tion with EEOC.8  In response, Rand asserted a retaining lien.9  
Rand provided Ms. Klein with a billing statement for the first 
time at the end of March 2013.  The total amount billed was 
$11,230.10  Rand explained to Ms. Klein that her “payments 
were not entirely credited,” that he believed the total payments 
to date were $4,000 and that he would accept $5,000 “in full 
satisfaction” of the outstanding bill. 11 

In April 2013, Ms. Klein again requested a copy of her file.  She 
wrote to Rand and noted several duplicate billing entries and 
asked questions about others. 12  Rand did not respond to Ms. 
Klein’s letter. 13  In January 2014, Rand wrote to Ms. Klein’s 
successor counsel and repeated his refusal to provide any 
information or documentation from Ms. Klein’s file including 
information about settlement discussions.  Rand stated that 
he was asserting a lien on Ms. Klein’s file “in the amount of 
$6,605.” 14  Ms. Klein filed a complaint with Bar Counsel. 15

Bar Counsel charged Rand with violations of numerous Rules 
of the Maryland Lawyers’ Rules of Professional Conduct, in-
cluding failing to adequately communicate with Ms. Klein,16 
charging an unreasonable fee,17 failing to maintain adequate 
records of the receipt, maintenance and disbursement of Ms. 
Klein’s funds,18 and failing to take those steps required upon 
termination of the representation.19  The trial judge found that 
Rand violated the Rules as charged.  Rand filed exceptions in 
the Court of Appeals arguing, inter alia, that he was not re-
quired to send monthly billing statements, that the fees charged 
were reasonable, that his billing statement complied with the 
record-keeping requirements and that he had a valid retaining 
lien and was, therefore, not required to return Ms. Klein’s file 
upon termination. 20

 
The Court of Appeals began its analysis by reviewing the com-
mon law retaining lien that an attorney possesses.  Under com-
mon law, an attorney may assert “a retaining lien on all papers, 
securities and money belonging to his client which comes into 
his possession in the course of his professional employment.”21  
Unlike a charging lien, a retaining lien is passive and “cannot 
be actively enforced either at law or in equity.”22  The lien 
simply “permits an attorney to ‘secure’ his claim for unpaid 
fees through retention of client property in his possession.” 23 
The practical effect of the retaining lien is that the “client is 
coerced into paying the fee charged for the legal services pro-
vided, because of the embarrassment, inconvenience or worry 
caused by the attorney’s asserting the lien.” 24

Maryland Rule 2-652, Enforcement of Attorney’s Liens, pro-
vides additional guidance.  Rule 2-652 (a) provides: 

Except as otherwise provided by the Maryland 
Lawyers’ Rules of Professional Conduct, an 
attorney who has a common-law retaining lien 
for legal services rendered to a client may assert 
the lien by retaining the papers of the client in 
the possession of the attorney until the attorney’s 

By Lydia e. LawLeSS 
aSSiStant Bar CounSeL
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When Can attorneys appeal the 
Denial of a Motion to WithDraW?

Likely, every litigation attorney has found himself in a situation 
where he decides he must withdraw from the representation 
and files a Motion to Withdraw.  If the court denies the Motion, 
binding the attorney to the case, the question then becomes 
whether the attorney can immediately appeal the denial of the 
Motion to Withdraw.  According to the Maryland Court of Spe-
cial Appeals, the answer to that question primarily depends on 
the attorney’s reasons for wanting to withdraw from the case.

In In re Franke,1 Frederick Franke ably represented a client-
trustee in litigation before the Circuit Court for Anne Arundel 
County.  The client paid the attorneys' retainer and initial 
attorneys’ fees with funds from the trust pursuant to a provi-
sion in the Trust Agreement.  Following allegations of misap-
propriation, the trial court removed the client as trustee and 
appointed an interim trustee.  The client, who no longer had 
access to the trust funds stopped paying for the attorney’s 
services eventually incurring more than $120,000 in unpaid 
attorneys’ fees.  About two months prior to trial, Mr. Franke 
filed a Motion to Withdraw.  In his Motion, Mr. Franke noted 
the outstanding legal fees and stated that he had continued 
to represent the client “because of the potential prejudice” 
that may have occurred “with discovery still outstanding and 
with a hearing set.”  Mr. Franke stated further that he had at-
tempted to settle the matter on behalf of his client and alluded 
to “other reason” for desiring to withdrawal explaining that 
those reasons “created a conflict making continued representa-
tion problematic.”2  The client opposed the Motion stating that 
he “would likely sustain irreparable harm and an unfair trial 
if [Mr. Franke] were to withdraw.”  He stated further than any 
conflicts were “financially based.”3 The trial court denied the 
Motion without elaborating its reasoning.4  Unhappy with the 
result, Mr. Franke appealed the denial to the Maryland Court 
of Special Appeals.5

The Court of Special Appeals had to first determine whether 
Mr. Franke could immediately appeal the denial of his Motion 
to Withdraw.  In a landmark decision, the Court answered that 
question affirmatively.  The Court, in a well-reasoned decision, 
held that the collateral order doctrine permits an interlocu-
tory appeal because the denial of a motion to withdraw (1) 
conclusively determines the dispute in question; (2) resolves 
an important issue; (3) is completely separate from the merits 
of the action; and (4) is effectively unreviewable on appeal 
from a final judgment.  As to the last factor, the Court held 
that refusal to permit an immediate appeal “would effectively 
deny the bar any means for seeking the reversal of what may 
prove to be an erroneous and extremely burdensome ruling, 
because to defer an appellate challenge to such a ruling until 

final judgment essentially renders it moot on arrival.”6  The 
Court found that Mr. Franke had “no reasonable prospect of 
receiving any of the more than $120,000 owed him” and that 
he would be forced to spend additional time and resources 
preparing for and attending trial.7  The Court found that Mr. 
Franke complied with the requirements of the Maryland Rules 
and concluded that the trial court, in denying his Motion to 
Withdraw, abused its discretion.8 

This was not the Court’s final word on the subject.  In Nor-
man v. Sinai Hosp. of Baltimore Inc.,9 the attorney, Elton F. 
Norman, appealed the denial of his Motion to Withdraw and 
received a different result.  In Norman, a plaintiff in a medi-
cal malpractice case retained Mr. Norman six weeks before 
trial.  The attorney agreed to enter his appearance only when 
the plaintiff agreed to postpone the date of trial and hire an 
experienced attorney to act as lead counsel.  Consistent with 
that agreement, the attorney moved to postpone the date of 
trial.  The trial court, however, denied the attorney’s motion.10  
Mr. Norman then filed a Motion to Withdraw because he was 
unprepared for trial and lacked the experience to try the case 
on his own.  The trial court denied that motion explaining that 
the client “appreciated the risk of procuring the late-retained 
Mr. Norman to her detriment and that Mr. Norman failed to 
raise any grounds under the Maryland Rules in support of his 
motion to withdraw.”11  Mr. Norman appealed the decision to 
the Maryland Court of Special Appeals.

The Court of Special Appeals held that the trial court’s deci-
sion was not immediately appealable under the collateral order 
doctrine.  The Court agreed that denial of the attorney’s Motion 
to Withdraw (1) conclusively determined the dispute in question 
and (2) was separate from the merits of the action.  However, the 
Court concluded that the trial court’s decision did not present 
an important issue because, unlike in In re Franke, there was 
no evidence of harm to the attorney from the client’s conduct. 
The attorney elected to enter his appearance only weeks before 
trial.  Accordingly, “[t]o the extent there was a hardship, it was 
one that Mr. Norman created.”12

The Court also concluded that the trial court’s decision could 
be effectively reviewed after a final judgment.  Since there 
was no harm to the attorney, the only possible harm from the 
trial court’s decision is harm to the plaintiff resulting from 
inadequate representation.  If, after trial, an appellate court 
determined that the trial court abused its discretion in denying 
the Motion to Withdraw, the appellate court could cure the 
harm to the client by ordering a new trial.13

(continued on Page 13)

By erin a. riSCh and riChard J. Berwanger, Jr. 
eCCLeSton & woLf, P.C.
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JuDge lynne a. Battaglia: 
refleCtions on a DynaMiC Career anD the  
“start of neW professional experienCes”

“[T]he story of each woman lawyer in this book is a lesson 
in hope that, with support and perseverance, challenges that 
appeared insurmountable may be overcome.  In finding jus-
tice, a single individual may open doors, not just for herself, 
but for generations to come.”

Lynne A. Battaglia
Finding Justice: A History of Women 
Lawyers in Maryland Since 1642.

Judge Lynne A. Battaglia retired from the Maryland Court 
of Appeals on April 14, 2016.  Throughout her legal career, 
Lynne Battaglia opened doors for generations of men and 
women in the legal profession, and now leaves the Maryland 
legal community a legacy of legal opinions, initiatives, and 
programs to build upon for years to come.   Born into a family 
of modest means from the small village of Silver Creek, New 
York, Lynne Battaglia embarked on a trailblazing litigation 
career that led to her appointment by President Bill Clinton in 
1993 as the first woman to serve as United States Attorney for 
the District of Maryland.   

Under Lynne Battaglia’s leadership, the civil rights, environ-
mental crimes, health care fraud, and child pornography divi-
sions of the Maryland U.S. Attorney’s Office gained national 
prominence and recognition.  She was selected to serve as the 
Core City United States Attorney, tasked with supervising the 
activity of the Mid-Atlantic Organized Crime Drug Enforce-
ment Task Force.  She served as Vice-Chair of Attorney General 
Janet Reno’s Advisory Committee and as Chair of the Justice 
Department’s Health Care Fraud Subcommittee.  

Despite her formidable schedule and responsibilities as U.S. 
Attorney, Lynne Battaglia always reached beyond her job 
description to work with the community at large.  An example 
of this was her commitment to educating unwary parents and 
teachers about emerging internet and social media predators.  
Over the course of one year, she traveled to almost every 
parent-teacher group in the state to give presentations on how 
to protect children from exploitation and abuse via the internet 
and emerging technology.  It was for initiatives such as this that 
Lynne Battaglia received the Girl Scouts of Central Maryland 
1997 Distinguished Women Award.  Earlier in 1994, she was 
presented with the Dorothy Beatty Memorial Award by the 
Women’s Law Center in recognition of her outstanding contri-
bution to the advancement of women’s rights in Maryland. 
In 2001, Lynne Battaglia’s appointment to the Maryland 
Court of Appeals, where she joined her friend and colleague, 

J u d g e  I r m a 
Raker, marked 
the first time in 
Maryland history 
that the member-
ship of the Court 
included more 
than one woman.  
Over the ensu-
ing 15 years of 
Judge Battaglia’s 
tenure on the 
Court, women 
would gain the 
majority, culmi-
nating with the 
appointment of 
the first female 
Chief Judge, the 
Honorable Mary Ellen Barbera.  This meteoric transformation 
of the Court is astonishing when considered against the 300-
year struggle by women to be formally accepted into the legal 
profession in Maryland, as chronicled in the book, Finding 
Justice. 

Judge Battaglia brought her vision and energy to the Maryland 
Court of Appeals where she authored over 380 opinions to date, 
and where she made civility in the profession her hallmark as a 
founder and leader of the Professionalism Center.   Whenever 
she is asked to comment on one of her opinions, Judge Battaglia 
starts with Blackwell v. Wyeth, in which the Court cautioned 
litigants that the basis of an expert opinion must be shown to 
be generally accepted within the expert’s relevant field before 
the opinion may be received into evidence.  408 Md. 575, 
588 (2009).  The issue in Blackwell was whether there was a 
relationship between thimerosol, a preservative found in child-
hood vaccines, and autism.  Some scientists had developed the 
theory that thimerosol caused autism in children.  The Blackwell 
opinion stressed that it is the duty of the trial court, in these 
cases, to engage in a crucial gate-keeping function to keep “junk 
science” out of the courtroom.  Id. at 591.  Judge Battaglia in-
structed that, to avoid falling into an analytical gap, an expert 
must combine generally accepted methodology with generally 
accepted analysis.  Id. at 608.  Not only must a scientific theory 
be supported by generally accepted methodology, the putative 
expert must himself possess expertise in the relevant scientific 

By hon. andrea M. Leahy and hon. Kathryn griLL graeff

(continued on Page 16)
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Daniel M. Mensah v. MCt feDeral CreDit union: 
enforCing a MarylanD Wage garnishMent  

out of state 

A recent decision of the Maryland Court of Appeals may en-
able judgment creditors to more readily garnish wages earned 
outside of the state.  In Daniel M. Mensah v. MCT Federal 
Credit Union, the Court of Appeals considered whether wages 
earned in Texas could be subject to garnishment served on 
a Maryland employer pursuant to a Maryland judgment.  
Mensah v. MCT Federal Credit Union.1  In Maryland, a 
judgment creditor may garnish wages by virtue of Sections 
15-601 through 15-606 of the Commercial Law Article, as 
well as Maryland Rule 2-646, governing wage garnishments 
in Circuit Court, and Maryland Rule 3-646, governing wage 
garnishments in District Court.  Other states vary in terms of 
the purposes for which wages may be subject to garnishment. 
 
In Mensah, Daniel Mensah, while residing in Maryland, be-
came indebted to MCT Federal Credit Union after opening 
a credit card account along with a line of credit.  MCT filed 
two complaints against Mr. Mensah in the District Court of 
Maryland for Montgomery County, one in connection with the 
nearly $20,000.00 credit card debt, and another for the nearly 
$15,000.00 balance on the line of credit.2  Meanwhile, Mr. 
Mensah had moved to Texas.  After several failed attempts at 
service, he was served through alternative means.3  Mr. Mensah 
did not answer the complaints, and MCT was awarded default 
judgments in the amounts of the respective debts.  Mr. Mensah 
did not appeal.4  

Thereafter, MCT obtained writs of garnishment in the District 
Court pursuant to Sections 15-601 through 15-606 of the Com-
mercial Law Article, as well as Rule 3-646.5  MCT could have 
enrolled the Maryland judgments in Texas, where Mr. Mensah 
resided, under the Uniform Enforcement of Foreign Judgments 
Act, which enables a party awarded a judgment in one state to 
enforce that judgment in another state by recording or “enroll-
ing” the judgment in the state.6 Importantly, however, Texas 
prohibits wage garnishments, except for “the enforcement of 
child support or spousal maintenance.”7 

In order to garnish Mr. Mensah’s wages in satisfaction of the 
money judgments, MCT served the writs of garnishment on the 
resident agent of Mr. Mensah’s employer, BASF, in Maryland,8 
as well as on the payroll department of BASF in New Jersey.9  
Mr. Mensah surfaced, and filed motions to quash the writs, 
arguing that his wages, which were earned solely for work 
he performed in Texas, were not subject to garnishment in 
Maryland.10  The District Court denied Mr. Mensah’s motions 
to quash, and he appealed to the Circuit Court for Montgomery 
County, which affirmed.11  

The Court of Appeals affirmed.  The Court began by analyzing 
the framework for a “wage attachment” outlined in Sections 
15-601 et seq. of the Commercial Law Article, noting that the 
term “‘[w]ages,’ for the purpose of attachment, is defined as ‘all 
monetary remuneration paid to any employee for his employ-
ment’ . . . without any indication as to where the remuneration 
must be earned.”12  The Court further described the mechanics 
of the garnishment proceeding as set forth in Maryland Rule 
3-646, including (1) filing a request “in the same action in 
which the judgment was obtained,” (2) issuance of the writ of 
garnishment and answer form by the District Court, (3) service 
of the writ on the garnishee with a copy mailed to the judg-
ment debtor, (4) the response by the garnishee within 30 days, 
stating whether the debtor is an employee and if so, the rate of 
pay, (5) assertion of any defenses by the garnishee or judgment 
debtor, (6) seeking a contempt order should the garnishee fail 
to timely answer, (7) circumstances under which a hearing is 
required, and (8) the procedure for the garnishee’s withholding 
and remittance of the wages to the judgment creditor.13 

In determining that MCT could garnish Mr. Mensah’s wages in 
Texas pursuant to a Maryland writ of garnishment, the Court 
reasoned that “[a] wage garnishment . . . continues from, and 
is ancillary to, the original judgment entered by a court[.]”14  
The Court harmonized two case involving wage garnishments, 
one decided by the Court of Appeals, Goodyear Tire & Rub-
ber Co. v. Ruby,15 involving a default judgment in the Circuit 
Court for Prince George’s County, and the other decided by 
the Court of Special Appeals, Livingston v. Naylor,16 involving 
enrollment of a North Carolina default judgment in Maryland 
by a non-resident plaintiff.17  In so doing, the Court found 
dispositive both the district court’s “continuing and ancil-
lary jurisdiction” to garnish wages earned in another state in 
satisfaction of a Maryland judgment, and BASF’s business 
presence in Maryland.18  

Relying on the tenets of Goodyear and Livingston, the Court 
held that “MCT’s post-judgment garnishment of Mr. Mensah’s 
wages earned in Texas was an appropriate exercise of the 
original and ancillary jurisdiction of the district court that had 
entered judgment against Mr. Mensah, which also had jurisdic-
tion over the garnishee, BASF, as a result of the garnishee’s 
continuous and systematic business conduct in Maryland.”19 

As a practical matter, Mensah provides authority for a judgment 
creditor, who has obtained a judgment in Maryland, to garnish 

(continued on Page 17)

By eveLyn LoMBardo CuSSon, eSquire
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state v. anDreWs: the Court of speCial appeals 
proviDes shelter froM the ‘hailstorM’

The year is 2016, not 1984,1 and the ubiquity of cell phones 
in our technology-driven society is neither an excuse nor 
an avenue for unfettered governmental surveillance.  So 
held the Court of Special Appeals in State v. Andrews.2  In 
Andrews, the Court addressed, as a matter of first impression 
in Maryland’s appellate courts, whether the Fourth Amend-
ment3 requires the government to obtain a warrant before 
they may use a “cell site simulator” device called Hailstorm4 
to pinpoint the real-time location of a person’s cell phone.5  
The Court held that, unless a valid exception to the warrant 
requirement applies, the government must obtain a warrant 
before using a cell site simulator because “people have a 
reasonable expectation that their cell phones will not be used 
as real-time tracking devices by law enforcement, and . . . 
people have an objectively reasonable expectation of privacy 
in realtime cell phone location information.”6

Background
The issue in Andrews arose after the Baltimore City Police 
Department (“BPD”) obtained a warrant for Kerron Andrews’ 
arrest after he was charged in connection with his alleged role 
in a Baltimore City shooting.7  Unable to locate Andrews, 
BPD detectives obtained authorization for the “‘installation 
and use of [a] device known as a Pen Register Trap & Trace 
and Cellular Tracking Device . . . .’”8  After obtaining GPS 
data from Andrews’ cellular service provider, which provided 
the real-time location of Andrews’ phone within a radius of 
approximately 200 to 1600 meters,9 BPD officers proceeded 
to that general area and employed the Hailstorm device.10  The 
Hailstorm device pinpointed the location of Andrews’ cell 
phone as being inside a nearby residence.11  Officers entered 
the residence and found Andrews and his cell phone in-
side.12  After obtaining a search warrant, officers searched the 
residence and discovered a gun hidden in the cushions of the 
couch Andrews was sitting on when police arrived.13  

Andrews filed a motion to suppress the evidence obtained in 
connection with his arrest, challenging “BPD’s surreptitious 
use of the Hailstorm cell site simulator to search [his] phone, 
without a warrant . . . .”14  The Circuit Court for Baltimore 
City granted Andrews’ motion, and the State appealed.15

How Hailstorm Works
Hailstorm works by mimicking the signals produced by 
normal cellular towers.16  The device generates “an elec-
tronic barrage that impacts all the mobile devices within its 
range.”17  “[C]ellular devices in the proximity of the device 
identify the simulator as the most attractive cell tower in the 

area and thus transmit signals to the simulator that identify 
the device in the same way that they would with a networked 
tower.”18  Once a target phone is identified by Hailstorm 
through its unique identifying number, the phone’s sig-
nal can then be singled out from other phone signals and 
tracked.19  The location of the phone is determined by re-
peatedly inducing the target phone into transmitting signals 
to the Hailstorm device and “then calculating the signal 
strength until the target phone is pinpointed” to an area of 
less than 20 yards.20

The Use of Hailstorm Constitutes a Fourth Amendment Search
The primary issue addressed by the Court was whether the 
use of the Hailstorm device constituted a Fourth Amendment 
“search,” a classification necessary to trigger the protections 
of the Fourth Amendment.21  The State argued that the use 
of the device did not constitute a search because it “merely 
reads the ID number regularly transmitted by activated cell 
phones as part of their ordinary use,” and people do not have 
a reasonable expectation of privacy in such information.22  
Andrews contended that the Hailstorm device operates by 
actively emitting signals that cause[d] his cell phone to re-
spond to the device, and he has a “reasonable expectation of 
privacy in the personal information contained and generated 
by his cell phone . . . .”23

The Court applied the Katz24 reasonable expectation test and 
concluded that the use of the Hailstorm device constituted 
a Fourth Amendment search.25  It reviewed United States 
Supreme Court precedent, including Kyllo v. United States,26 
and concluded that, “where surveillance technology is used 
without a warrant to obtain information about the contents of 
a home, not otherwise discernable without physical intru-
sion, there has been an unlawful search.”27

The Court rejected the State’s argument that the use of the 
Hailstorm device was analogous to tracking an electronic 
“beeper” in public, which the Supreme Court in United 
States v. Knotts28 held was not a search.29  The Court noted 
that, in United States v. Karo, the Supreme Court “clari-
fied that in Knotts the electronic device ‘told the authorities 
nothing about the interior of Knotts’ cabin.’”30  Here, the 
information obtained through the Hailstorm device revealed 
“at least one critical detail about the residence; i.e., that its 
contents included Andrews’s cell phone, and therefore, most 
likely Andrews himself.”31  The Court distinguished Knotts, 
explaining that “the surreptitious conversion of a cell phone 

andrew diMiCeLi, eSq.

(continued on Page 18)
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1the honorable andrew M. davis:  
refleCtions on a Judge and Mentor  

By Kathy f. CroSBy

(continued on Page 9)

Oyez, Oyez, Oyez!  All 
rise, the Circuit Court for 
Baltimore City is now in 
session, the Honorable 
Andre M. Davis presiding.  
As the door swung open 
and the Judge strode to the 
bench, his very presence 
commanded the attention 
of everybody in the court-
room.  Equally command-
ing was his voice as he 
welcomed the people into 
the courtroom and called 
the court to order.

Each time I announced the 
Judge’s entrance into the 
courtroom, I felt a sense of pride.  I was honored to serve as Judge 
Davis’ first law clerk.  During my first year of law school at the 
University of Maryland School of Law, I had heard a number of 
good things about Judge Davis.  While the Judge was a student at 
the school, he had been an active member of a number of organiza-
tions, including the Black Law Students Association, of which I had 
been a member.  The word was that he was brilliant.  He had been 
a star student and had won the coveted prize of Best Advocate in 
the Myerowitz Moot Court Competition.  He graduated cum laude 
and at graduation was awarded the Roger Howell Achievement 
Award.  That award is presented to a member of the graduating class 
who has contributed significantly to student activities and whose 
leadership, scholarship, and moral character are representative of 
the high ideals of the legal profession.

It is not surprising that Judge Davis excelled in law school.  
Even in his youth, he was smart and of exemplary character. 
He grew up in East Baltimore in the shadow of The Johns 
Hopkins Hospital.  He was a very competitive child, wanting 
to win every game he played and every oration contest that 
he participated in at Booker T. Washington Middle School.  
The Judge and his sister, Adrian, often engaged in debates at 
home and would spend time creating logic diagrams of their 
arguments.  It was in his youth that the Judge began develop-
ing skills as an excellent writer.  He and his siblings gathered 
together on rainy days to write short stories.  His sister recalls 
the Judge’s stories always had an “Alfred Hitchcock-like” 
twist and he would submit his stories to a children’s scholastic 
magazine for publication.  She remembered one of his short 
stories was entitled, “There is No Water in Hell.”  

At the age of 12, the Judge had already developed a strong 
work ethic.  He built up one of the largest newspaper routes 
in the City as a carrier for The News American.  He employed 
three boys to help him deliver the newspaper to his custom-
ers.  His business was so lucrative that he kept his earnings in 
a cigar box that he nailed shut on all sides.  His success as a 
newspaper carrier led The News American to award him a spot 
to travel to Australia with other successful carriers.  His Junior 
Achievement project - designing and making “hippie-style” 
belts was also a huge success.  At the age of 14, the Judge 
made a bold and independent decision to attend high school 
at Phillips Academy at Andover, a private boarding school in 
Massachusetts.2  He was 1 of 4 African American students in 
a student body of over 800.3

Maybe it was Congressman Elijah Cummings who started 
the scuttlebutt at the law school that the Judge was brilliant.  
Congressman Cummings was one of the Judge’s mentors, 
graduating a year before Judge Davis. When President Barack 
Obama nominated Judge Davis for the United States Court of 
Appeals for the Fourth Circuit in 2009, Congressman Cum-
mings remarked that during law school the Judge “was just 
brilliant, he was a curve buster.”4

Upon graduation, Judge Davis completed clerkships with two 
legal giants who greatly influenced his career choices:  Judge 
Frank A. Kaufman of the U.S. District Court in Baltimore and 
Judge Francis D. Murnaghan, Jr. of the Fourth Circuit.  One 
might expect that upon completing these clerkships, Judge 
Davis would have had a desire to take the bench.  Quite the 
contrary, he set his sights on becoming a “very good lawyer.”  
He accomplished that by serving as an appellate attorney in the 
Justice Department’s Civil Rights Division and as an Assistant 
United States Attorney in the District of Maryland, where he 
handled both civil and criminal cases.  He did a brief stint in 
private practice and, from 1984 until 1987, he was an Assistant 
Professor at the University of Maryland School of Law.  

It wasn’t until years after his clerkships that the Judge devel-
oped an interest and aspiration to become a judge.  In 1998, 
reflecting on his relationship with his mentor, colleague, and 
friend, Judge Kaufman, Judge Davis wrote that it took him 
years to ‘fully absorb and appreciate’ the lessons he learned 
during his clerkship.5  One of the most profound lessons he 
learned “is that judging is extraordinarily hard work, . . . often 
unrewarding in any true sense . . . that the personal costs, in 
emotional and psychological currency, of striving in every 
case to reach the correct and just result, for the right reasons, 
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was often very high.” 6  He came to realize that the “business 
of judging requires of one who would undertake the task an 
unflagging commitment to intellectual rigor, courage to achieve 
and maintain independence of mind in the all-too-public act 
of reconciling conflicting principles and rules, often against 
a tide of popular agitation for a contrary result. It requires as 
well, an understanding of, and a compassion for, human frailty 
and imperfection.”7

In 1987, Judge Davis was appointed to serve on the District 
Court of Maryland for Baltimore City.  In 1990, he was ap-
pointed to serve on the Circuit Court for Baltimore City.  In 
his wisdom, President Bill Clinton appointed Judge Davis 
to the United States District Court in Maryland, where he 
served from 1995 until 2009, when this nation’s first African 
American President, Barack Obama, nominated him to Judge 
Murnaghan’s seat on the United States Court of Appeals for the 
Fourth Circuit.  Judge Davis played a historic role in diversify-
ing that bench, serving as its third African American judge.

I could go on about how the Judge has distinguished himself on 
the bench through his written opinions; the importance of his 
work with the Einstein Institute for Science; his active partici-
pation in national and international judicial education and Rule 
of Law training programs; and his travels to other countries to 
exchange ideas, study their judicial systems, and teach about our 
constitutional democracy.  While these things are important to 
Judge Davis and others, they do not define our relationship.

I have the highest regard for Judge Davis.  He was one of three 
people who taught me to honor and respect my position as 
lawyer.  The two other people were my former boss, J. Joseph 
Curran, Jr., former Maryland Attorney General for 20 years, 
and Charles H. Dorsey who served as Executive Director of 
Maryland’s Legal Aid Bureau for 21 years.

Judge Davis was my mentor.  Now, he is my friend.  I served as 
his law clerk at the circuit court from December 1990 through 
September 1992.  In 1997, he asked me to be his law clerk at 
the United States District Court in Baltimore.  I clerked there 
for 2 years.  During my clerkships, the Judge allowed me the 
opportunity to test my ideas and encouraged me to accept 
challenges.  I remember we had a disagreement over his ap-
plication of the law to the facts in a post conviction case at the 
circuit court.  We spent a couple of days in lively debate over 
what should go in the written opinion.  At the federal court, my 
assignments often included cases involving science.  We had 
a fascinating time working on two patent infringement cases, 
one involving the design of lacrosse sticks and, the other, the 
chemical components of antacid medication.  I remember 
hanging the drawings of the designs of the competing lacrosse 

sticks on the walls of his conference room so that we could 
engage in a discussion about the issues.  At the trial involving 
the antacid medication, there were days when we would go 
back to chambers in awe of the scientists who testified and 
wowed by the evidence that had been revealed.  

Judge Davis taught me, by example, to treat all people with 
dignity, no matter what their lot in life.  When I clerked for him 
at the circuit court, I saw how it pained him to send African 
American men to jail day after day.  I saw the sorrow in his eyes 
when he terminated the parental rights of mothers and fathers 
who suffered from substance abuse and were no longer fit to 
parent their children.  But, over the years, I have observed him 
find ways to translate his abilities and training into a contribu-
tion to benefit the lives of people who appear before him.  For 
instance, Judge Davis was a member of the Section Council 
on Correctional Reform of the Maryland State Bar Association 
for many years.  And, he has always been outspoken on the 
injustice and unfairness of mandatory minimum sentencing 
laws.  In addition, the Judge has dedicated time and energy 
to programs benefitting children in the Baltimore community.  
He has served for many years as Chair and board member of 
Community Law in Action and the Baltimore Urban Debate 
League, and is a member of the board of the Open Society 
Institute in Baltimore.  He has been a long time supporter of 
Big Brothers Big Sisters, serving in various capacities.  I will 
never forget the time he announced to his staff that he was 
going to take his little brother to Chuck E. Cheese’s.  Toni, his 
secretary, and I told him that it was a loud place with children 
running everywhere.   We warned him that he might end up 
with a headache if he stayed too long.  Sure enough, the Judge 
developed a headache, but he and his little brother had fun.

One of Judge Davis’ lasting legacies will be that of teacher and 
mentor.  He continues to teach as an adjunct faculty member at 
the University of Maryland School of Law.  He has mentored 
over 48 law clerks.  He prepares each clerk to be professional, 
respectful, dependable, hardworking, inquisitive, and expects 
us to seek excellence in everything we do.  His former clerks 
include lawyers practicing in the private and public sectors, 
writers of fiction and nonfiction, editors of legal journals, law 
professors, entrepreneurs, etc.  We are his extended family. He 
gathers us together at least twice a year to network, discuss the 
law, share life stories, and to enjoy each other’s company.

Judge Davis took senior status on February 28, 2014.  I thought 
he might take time to enjoy his collection of jazz albums, but his 
wife, Jessica, tells me that is not the case.  I was not surprised 
to learn that he intends to work even more. I contacted him the 
other day.  He was 3,000 miles away sitting with the United 
States Court of Appeals for the Ninth Circuit.  

(continued on Page 17)

(continued from page 8)
JuDge anD Mentor...
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(continued on Page 11)

The Nominating Committee, composed of Judge Kathryn Grill 
Graeff (chair), Mary Ellen Flynn, Judge Michael DiPietro, Erin 
Risch, and James Dickerman, recommended, and the Section 
Council approved, submission at the MSBA Annual Meeting 
in June 2016 the following names of persons proposed to serve 
as Section officers and Council members, to be voted on at the 
Section’s program on June 16 at 8:00 a.m., in the Clarion Hotel 
& Conference Center in Ocean City:

OFFICERS
CHAIR
Hon. Kathryn Grill Graeff
Court of Special Appeals of Maryland
Robert C. Murphy Courts of Appeal Building 
361 Rowe Boulevard
Annapolis, Maryland 21401
(410) 260-1466
kathryn.graeff@mdcourts.gov

CHAIR-ELECT
Mary Ellen Flynn, Esq. 
Andalman & Flynn PC
Lee Plaza
8601 Georgia Avenue, Suite 206
Silver Spring, Maryland 20910
(301) 563-6685 
meflynn@a-f.net

VICE-CHAIR
Hon. Michael A. DiPietro
Circuit Court for Baltimore City
111 N. Calvert Street
Baltimore, Maryland 21202
(410) 396-5060 
michael.dipietro@mdcourts.gov 

SECRETARY
Erin Risch, Esq.
Eccleston & Wolf PC
7240 Parkway Drive, 4th Floor
Hanover, Maryland 21076-1378
(410) 752-7474 
erisch@ewmd.com

TREASURER
Andrew Baida, Esq.
Rosenberg Martin Greenberg LLP
25 S. Charles Street, Suite 2115
Baltimore, Maryland 21201-3322
(410) 727-6600 
abaida@rosenbergmartin.com 

SECTION COUNCIL
Class of 2017
Hon. Theresa Adams
Circuit Court of Frederick County
100 W. Patrick Street
Frederick, Maryland 21701-5578
(301) 600-1999

Steven Michael Klepper
Kramon & Graham PA
1 South Street, Suite 2600
Baltimore, Maryland 21202-3291
(410) 752-6030

J. Bradford McCullough
Lerch Early & Brewer Chtd
3 Bethesda Metro Center, Suite 460
Bethesda, Maryland 20814-6369
(301) 986-1300
jbmccullough@lerchearly.com

Michele Joan McDonald
Office of the Attorney General
200 Saint Paul Street, Suite 1700
Baltimore, Maryland 21202-2029
(410) 576-6576
mmcdonald@oag.state.md.us

Class of 2018
Lydia E. Lawless
Attorney Grievance Commission of MD
200 Harry S. Truman Pkwy, Suite 300
Annapolis, Maryland 21401-7479
(410) 514-7051
lydia.lawless@agc.maryland.gov

Angela B. Grau
Davis Agnor Rapaport & Skalny LLC
10211 Wincopin Circle, Suite 600
Columbia, Maryland 21044-3431
(410) 995-5800
agrau@darslaw.com

Tracy L. Steedman
Adelberg, Rudow, Dorf & Hendler, LLC
7 Saint Paul Street, Suite 600
Baltimore, Maryland 21202-1612
(410) 539-5195
TSteedman@Adelberg.com
Alan B. Sternstein

report of the seCtion's 
2016 noMinating Chair
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(continued on Page 20)

Rifkin Weiner Livingston Levitan & Silver LLC
7979 Old Georgetown Road, Suite 400
Bethesda, Maryland 20814-2429
(301) 951-0150
asternstein@rwlls.com

Class of 2019
Alicia Lynn Wilson
Gordon Feinblatt LLC
233 E. Redwood Street
Baltimore, Maryland 21202
(410) 576-4085
awilson@gfrlaw.com

Robert Graham Fiore
Miller & Zois LLC
1 South Street, Suite 2450
Baltimore, Maryland 21202-3551
(410) 553-6000
robertfiore@millerandzois.com

Ann M. Sheridan
Deputy Counsel for Litigation
Department of Human Resources
Office of the Attorney General
311 W. Saratoga Street, Suite 1015
Baltimore, Maryland 21201-3500
(410) 767-2124
ann.sheridan@maryland.gov

Richard Allen DeTar
McAllister DeTar Showalter & Walker LLC
100 N. West Street
Easton, Maryland 21601-2710
(410) 820-0224
rdetar@mdswlaw.com

Young Lawyers Liason
Ryan Perlin
Bekman Marder & Adkins
300 W. Pratt Street, Suite 450
Baltimore, Maryland 21201-6511
(410) 539-6633
perlin@bmalawfirm.com

Past Chairs
John Markovs
Deputy County Attorney
Office of the County Attorney
101 Monroe Street, 3rd Floor

Rockville, Maryland 20850-2503
(240) 777-6725
john.markovs@montgomerycountymd.gov

James Edward Dickerman
Eccleston & Wolf PC
7240 Parkway Drive, Suite 400
Hanover, Maryland 21076-1378
(410) 752-7474
dickerman@ewmd.com

Jonathan Paul Kagan
Kagan Law Group LLC
15 School Street, 3rd Floor
Annapolis, Maryland 21401-1920
(410) 216-7900
kagan@kaganlawgroup.com

The Nominating Committee, composed of Judge Kath-
ryn Grill Graeff (chair), Mary Ellen Flynn, Judge Michael 
DiPietro, Erin Risch, and James Dickerman, recommended, 
and the Section Council approved, submission at the MSBA 
Annual Meeting in June 2016 the following names of persons 
proposed to serve as Section officers and Council members, to 
be voted on at the Section’s program on June 16 at 8:00 a.m., 
in the Clarion Hotel & Conference Center in Ocean City:

OFFICERS
CHAIR
Hon. Kathryn Grill Graeff
Court of Special Appeals of Maryland
Robert C. Murphy Courts of Appeal Building 
361 Rowe Boulevard
Annapolis, Maryland 21401
(410) 260-1466
kathryn.graeff@mdcourts.gov

CHAIR-ELECT
Mary Ellen Flynn, Esq. 
Andalman & Flynn PC
Lee Plaza
8601 Georgia Avenue, Suite 206
Silver Spring, Maryland 20910
(301) 563-6685 
meflynn@a-f.net

VICE-CHAIR
Hon. Michael A. DiPietro
Circuit Court for Baltimore City
111 N. Calvert Street

report of the seCtion's 
2016 noMinating Chair (Cont.)
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(continued on Page 13)

of 16 years on the Court of Appeals until June 26, 2015, when he 
reached the state’s mandatory judicial retirement age. At the time 
of Judge Harrell’s retirement last June, the Daily Record published 
a story which quoted Chief Judge Barbera as follows:  “Judge Har-
rell’s devotion to the judiciary and to the law is matched only by the 
ferocity of his keen intellect.”
During his 24 years as an appellate judge, Judge Harrell has made 
prolific contributions to improving the operation of the judiciary and 
the practice of law, including: Chair of the Board of Directors of the 
Maryland Judicial Institute; Chair of the Maryland Commission on 
Judicial Disabilities Chair; Maryland General Assembly’s Land Use 
Article Review Committee; Court of Appeals liaison with Maryland 
Attorney Grievance Commission; Court of Appeals representative 
on Standing Committee on Maryland’s Business/Technology Case 
Management Program; Chair, Litigation Section of MSBA; and 
Adjunct Writing Professor at the University of Baltimore School 
of Law.  Judge Harrell’s resume also lists many awards for his 
contributions to the legal profession and the judiciary and includes 
a five-page list of representative teaching and speaking engage-
ments, on topics ranging from administrative law, to land-use law, 
to attorney/judicial ethics for a multitude of organizations including 
the Judicial Institute of Maryland and the MSBA. 

In addition to reviewing Judge Harrell’s accomplishments, Jon 
gave tribute to Judge Harrell’s well-known sense of humor, 
noting that at the time of Judge Harrell’s appointment to the 
Court of Appeals, a Washington Post reporter was surprised to 
find some interesting items “in the chamber of [this] 54-year-old 
appellate judge who [was] about to be elevated to the state’s 
highest court”:  “On the wall directly behind Harrell’s desk 
[was] a brightly colored judicial ‘Wheel of Fortune,’ which 
[could] spin to reverse, affirm, and dismiss. The complete 
Monty Python CD collection [sat] atop his CD console. On his 
desk [sat] a square gadget bearing the bald-headed image of 
Dr. Evil, the villain from the Austin Powers movies. Squeeze 
his head and Evil declares, ‘Silence! I will not tolerate your 
insolence.’ Or, ‘Why must I be surrounded by idiots?’” In that 
same article, Judge Harrell was quoted as saying: “Think of that 
Jimmy Buffett lyric: if we couldn’t laugh, we’d all go insane.”  
He added, “It has to do with my outlook on life. Humor is an 
essential part of living day-to-day."

Jon recalled that Judge Harrell’s self-deprecating style of humor 
was on full display when, as chair of the Litigation Section in 
2013, he wrote an article to the membership introducing himself 
as “the senior judge on the Maryland Court of Appeals. By se-
nior judge, I mean ‘old’ and possessor of a prime parking space 
in Annapolis (because I cannot walk very far anymore).”  In that 
introduction, Judge Harrell noted that he had accumulated many 
nicknames and nom de plume over his 22 years on the bench, 
including, “the crown prince of footnotes”; “the gangster of law 
(apologies to the Steve Miller band)”; “the great and powerful 

Oz”; “the King”; “the pop-culture judge”; and “Bear.”

Judge Harrell’s sense of humor also is evident in some of the 
titles of his speaking engagements, such as, “Bar Wars III: Is the 
Force with You” (program on ethics and trial/appellate practice 
tips), and “Once a Dirt Lawyer, Always a Dirt Lawyer: A State 
Supreme Court Judge’s Perspective on Land Use Litigation.”  
And his humor and pop culture references occasionally made 
their way into his opinions when he felt it was appropriate and 
in an effort to engage the reader and explain what are, often 
times, difficult and dense legal analyses.  His opinions include 
the lyrics of the Grateful Dead and Beatles, quotes and refer-
ences to Seinfeld, House of Cards, Fight Club, Notting Hill, and 
Cheech and Chong.  In January this year, Judge Harrell issued 
an opinion, with the introduction: “The nine most terrifying 
words in the English language are, ‘I’m from the government 
and I’m here to help.’” -Ronald Reagan, 40th President of 
the United States, News Conference (12 August 1986). 2016 
Md. LEXIS 5 (Md. Jan. 22, 2016).  In his dissent in Coleman 
v. Soccer Association of Columbia, 432 Md. 679 (2013), 
Judge Harrell described “a dinosaur roaming the landscape 
of Maryland and feeding on claims of persons injured by the 
negligence of another.” Id. at 695 “The name of the dinosaur is 
contributory negligence.”  Id.  And he requested the majority, 
“With the force of a modern asteroid strike . . . [to] render the 
dinosaur extinct.”  Id. at 695-96.

Jon also shared observations of Judge Harrell’s former law clerks 
and staff who remarked on Judge Harrell’s great sense of humor, 
and described him as incredibly smart, quick-witted, and an excel-
lent writer and editor who could improve writing with quick and 
subtle changes. A number of former law clerks described him as a 
great teacher who always made time to discuss cases with them as 
they worked through the issues, and made them feel as if they were 
an important part of the process. They also described him as an 
amazing mentor who works to develop and maintain relationships 
with his clerks and who is genuinely interested in their professional 
development.  Many remain in touch with him on a regular basis.  
One former clerk called the clerkship a “working utopia.” A num-
ber of clerks had more specific recollections.  Mr. Glenn Gordon 
stated that upon being hired as Judge Harrell’s law clerk, he had to 
purchase a Hawaiian shirt which he said was mandatory attire for 
any casual Judge Harrell event -- including the COSA Cup mini 
golf tournament and law clerk crab feasts.  For this article, Mr. Brett 
Ingerman adds the story of how Judge Harrell helped him propose 
to his wife.  Judge Harrell told him to tell his then-girlfriend that 
the Court had given Mr. Ingerman the unusual honor of presenting 
a case in the COSA, even though he was still a law clerk, and that 
he should invite her to the argument.  His girlfriend showed up at 
the determined time, Mr. Ingerman proposed in open court, and 
Judge Harrell presented the couple with a two-page “decision” 

(continued from page 2)
litigation seCtion honors...



The Maryland liTigaTor  •  13MAY 2016 

(continued from page 4)
WithDraW...

(continued from page 12)
litigation seCtion honors...

affirming Mr. Ingerman’s good judgment.

Judge Harrell was described as very down to earth, treating sup-
port staff the same way he would treat fellow judges. Ann Kai-
ser, who was Judge Harrell’s administrative assistant, provided 
the following description: “Using the Wine Advocate rating sys-
tem and definition, [Ann] would characterize Judge Harrell as 
a 96-100, ‘an extraordinary wine of profound and complex 
character . . . worth a special effort to [know].’”  She further 
indicated she might also use the descriptor “steely” – defined 
as (“higher acid and more sharp edges”).

Jon noted that the “Judge of the Year Award” is somewhat of 
a misnomer since the award often has focused more on career 
accomplishments, contributions, and experience as opposed to 
highlighting a specific contribution made during the past year.  
He announced that in honor of this year’s recipient the Section 
Council had voted to change the name of the award for all future 
recipients from “Judge of the Year” to “The Honorable Glenn 
T. Harrell, Jr. Award of Judicial Excellence.”

Following the presentation of the award and dinner, the educa-
tional portion of the program consisted of helpful tips from the 
esteemed appellate judges in attendance.  Judge Diana Motz 
(4th Circuit) recommended that lawyers stick to the ABC’s of 
appellate practice – accuracy, brevity and clarity.  She added 
how important it is not to overstate your case.  If you overstate 
it, you will lose all credibility.  Judge Deborah Eyler (Court of 
Special Appeals) recommended that lawyers pair down their 
questions presented and focus on the real issues in the case 
rather than just using a lengthy laundry list.  Judge Green (Court 
of Appeals) recommended that lawyers remember where they 
are during oral argument and refrain from acting the trial lawyer 
who is arguing to a jury.  Judge Kehoe (Court of Special Ap-
peals) urged lawyers not to waste time by using the statement 
of the case as an opening statement.  Quoting Richard Posner, 
he also stated that the key to effective advocacy is to imagine 
yourself as an appellate judge and to consider how little the 
appellate judge knows about your case. 

Judge Meredith (Court of Special Appeals) stressed how im-
portant it is to include all essential parts of the record in your 
record extract.  He is surprised how often the extract does not 
include some essential item, such as the motion for summary 
judgment with all supporting memoranda and affidavits, when 
the question on appeal is whether summary judgment was 
properly granted.  Judge Adkins (Court of Appeals) recom-
mended that lawyers treat oral argument as a conversation with 
the Court.  Lawyers should pause and listen and answer the 
judge’s questions.  If pressed on a weak point, don’t avoid it 
or your credibility will diminish.  Judge Graeff (Court of Spe-
cial Appeals) agreed that lawyers should not ignore the tough 

In the wake of In re Franke and Norman, it is unclear when attor-
neys can immediately appeal the denial of a motion to withdraw.  
When the requested withdrawal stems from the client’s failure to 
pay attorneys’ fees or a conflict of interest between the attorney 
and client, the Court of Special Appeals should certainly hold 
that the denial of a motion to withdraw is immediately appealable 
under the collateral order doctrine.  On the other hand, when the 
requested withdrawal stems from a different reason, denial of 
such a request is only appealable if the attorney can demonstrate 
(1) harm to the attorney from the client’s conduct and (2) that an 
appeal after final judgment will not cure such harm.  The attorney 
should certainly do everything possible to convince the Court 
that an important issue is at stake.
Endnotes
1 207 Md. App. 679, 55 A.3d 713 (2012).
2 Id. at 684, 716.
3 Id.
4 Id. at 685, 716.
5 The trial court stayed the proceedings indefinitely pending resolution of 
the appeal.  Id. at 682, 715.
6 Id. at 689, 719 (quoting Rivera-Domenech v. Calvesbert Law Offices PSC, 
402 F.3d 246, 249 (2005).
7 Id. at 692, 721.
8 Id. at 696, 724.
9 225 Md. App. 390, 124 A.3d 1159 (2015).
10 Id. at 391, 1160.
11 Id. at 391-92, 1160.
12 Id. at 397, 1163.
13 Id. at 399, 1164.

questions. Instead, they should take the opportunity to explain 
why the identified issue is not a problem.  Judge McDonald 
(Court of Appeals) recommended that lawyers make more use 
of demonstrative exhibits.  They can be particularly effective 
when the case turns upon statutory language.  Also, be careful 
not to slant your questions presented too much. You are more 
credible when your questions presented are more neutral.

Judge Berger (Court of Special Appeals) recommended that 
lawyers avoid unnecessary attacks on their opponents.  He 
also urged lawyers to use pin cites and to avoid citing to the 
unreported decisions of the Court of Special Appeals.  Judge 
Woodward (Court of Special Appeals) urged lawyers to re-
member who wrote the decision they are citing.  Judge Harrell 
stated that if the court asks a question, there is no need to say, 
“That’s a good question, Your Honor.”  The court doesn’t need 
your patronage.  But, if the next time Judge Harrell is presiding, 
you want to say, “You look fine.  Have you lost weight?  What 
a fine head of bushy hair you have,” he won’t mind.

Overall, the evening presented a great opportunity to mingle 
with our esteemed appellate judges, and it was entertaining, 
enlightening, and a wonderful tribute to a wonderful jurist.
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claim is satisfied.

The lien, to be valid, requires actual possession of the client’s 
property.  Possession of a draft, not the actual client funds, 
cannot be the basis for a retaining lien. 25 Similarly, an attor-
ney does not possess funds in a bank account, including those 
funds held in an escrow account, within the requirement of the 
actual possession. 26

Additionally, to be valid, the fees charged must bear a “discern-
ible reasonable relationship” to the legal services performed and 
the fee must be in compliance with the fee agreement between 
the attorney and the client. 27  The Court stated:

An attorney, at the time he asserts a retaining lien, 
must inform the client of the liquidated amount 
of unpaid fees and expenses.  Reasonably clear 
and understandable substantiation of how the at-
torney arrived at those liquidated amounts must 
also be offered. 28  

The Court found that Rand submitted a “confusing and duplica-
tive ledger” to support his claim for $11,230 and that he had 
“not complied with the tenets of his own fee agreement prior 
to asserting the retaining lien when he failed to submit invoices 
upon replenishment.” 29 The Court concluded that Ms. Klein 
“had no idea what she may have owed justifiably for services 
rendered” and, as such, Rand was not entitled to assert a retain-
ing lien. 30  In reaching this conclusion, the Court cautioned it 
was not saying “that any dispute over unpaid fees or expenses 
initiated by the client vitiates a retaining lien, or that an honest 
mistake in calculation obviates the lien.”

Attorneys who wish to assert a retaining lien on the papers 
and property of their clients are well-advised to ensure that 
that they have strictly complied with the billing provisions of 
any retainer agreement, that the fees charged are reasonable 
and have been adequately communicated to the client and that 
the lien does not interfere with an attorney’s duty to protect 
the interest of the client.  A lawyer must remain cognizant that 
Rule 1.16(d) includes the ethical obligation, upon termina-
tion of representation, of surrendering papers and property 
to which the client is entitled.  If a client needs papers solely 
in the possession of the lawyer following termination of the 
attorney-client relationship, the assertion of a retaining lien 
will not always trump the overriding obligation to protect the 
interests of the client.
 
Endnotes
1 445 Md. 581, 128 A.3d 107 (2015) 
2 The rate was subsequently reduced to $250 per hour.  Id. at 594, 115. 
3 Id. at 594, 115. 
4 Id. at 594, 115. 
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5 Id. at 599, 118. 
6 Id. at 599, 118. 
7 Id. at 597, 117. 
8 Id. at 598, 118. 
9 Id. at 599, 118. 
10 Id. at 599, 118. 
11 Id. at 599, 118. 
12 Id. at 600, 119. 
13 Id. at 600, 119. 
14 Id. at 600-01, 119. 
15 Id. at 601, 119. 
16 Id. at 586, 111.  Rule 1.4 of the Maryland Lawyers’ Rules of Professional 
Conduct provides: 
(a) A lawyer shall: 
(1) promptly inform the client of any decision or circumstance with respect 
to which the client’s informed consent, as defined in Rule 1.0(f), is required 
by these Rules; 
(2) keep the client reasonably informed about the status of the matter; 
(3) promptly comply with reasonable requests for information; and 
(4) consult with the client about any relevant limitation on the lawyer’s con-
duct when the lawyer knows that the client expects assistance not permitted 
by the Maryland Lawyers’ Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
17 Id. at 586, 111.  Rule 1.5 of the Maryland Lawyers’ Rules of Professional 
Conduct provides, in part: 
(a) A lawyer shall not make an agreement for, charge, or collect an un-
reasonable fee or an unreasonable amount for expenses. The factors to be 
considered in determining the reasonableness of a fee include the following: 
(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 
(2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment of the lawyer; 
(3) the fee customarily charged in the locality for similar legal services; 
(4) the amount involved and the results obtained; 
(5) the time limitations imposed by the client or by the circumstances; 
(6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation, and ability of the lawyer or lawyers perform-
ing the services; and 
(8) whether the fee is fixed or contingent. 
18 Id. at 586-88, 111. 
Rule 1.15 provides, in relevant part: 
(a) A lawyer shall hold property of clients or third persons that is in a 
lawyer’s possession in connection with a representation separate from the 
lawyer’s own property. Funds shall be kept in a separate account maintained 
pursuant to Title 16, Chapter 600 of the Maryland Rules, and records shall 
be created and maintained in accordance with the Rules in that Chapter. 
Other property shall be identified specifically as such and appropriately 
safeguarded, and records of its receipt and distribution shall be created and 
maintained. Complete records of the account funds and of other property 
shall be kept by the lawyer and shall be preserved for a period of at least 
five years after the date the record was created.

Maryland Rule 16-606.1 states, in relevant part:
(a) Creation of records. The following records shall be created and maintained 
for the receipt and disbursement of funds of clients or of third persons:

* * *
(3) Client matter records. A record for each client matter in which the attorney 
receives funds in trust, as follows:
(A) for each attorney trust account transaction, a record that shows (i) the date 
of the deposit or disbursement; (ii) the amount of the deposit or disbursement; 
(iii) the purpose for which the funds are intended; (iv) for a disbursement, the 
payee and the check number or other payment identification; and (v) the balance 
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of funds remaining in the account in connection with the matter; and
19 Id. at 586-88, 111.
Rule 1.16(d) provides:
(d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client’s interests, such as giving reason-
able notice to the client, allowing time for employment of other counsel, 
surrendering papers and property to which the client is entitled and refunding 
any advance payment of fee or expense that has not been earned or incurred. 
The lawyer may retain papers relating to the client to the extent permitted 
by other law.
20 Id. at 627-30, 136-37. 
21 Id. at 632, 138, quoting Ashan v. Schecter, 196 Md. 168, 173, 76 A.2d 
139, 141-42 (1950). 
22 Id. at 633, 138 quoting Schecter at 173-74, 141-42. 
23 Id. at 634, 139 citing C. Wolfram, Modern Legal Ethics, § 9.6.3, Attorney 
Liens, 558-59 (1986). 
24 Id. at 634, 139, quoting Attorney Grievance Commission v. Sheridan, 357 
Md. 1, 34, 741, A.2d 1143, 1161 (1999). 
25 Id. at 634, 139, citing Diamond v. Diamond, 298 Md. 24, 467 A.2d 510 
(1983). 
26 Id. at 634, 139, citing Campen v. Talbot Bank of Easton, 271 Md. 610, 
319 A.2d 125 (1974), Tucker v. Dudley, 223 Md. 467, 164 A.3d 891 (1960). 
27 Id. at 634, 139. 
28 Id. at 636, 140. 
29 Id. at 636, 140. 
30 Id. at 636, 140.
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and announce this name change for future awards.  

This year’s dinner program was “Appellate Court Practice: 
The Judge’s Perspectives, Honoring Our Maryland Appellate 
Judges.”  For more on the program and the award, please 
read Ann Sheridan’s article in this issue, “Litigation Section 
Honors Judge Harrell at Appellate Court Practice Program.”  
If you were not able to attend the program, we have posted 
on the Litigation Section webpage, a Memorandum from 
Thomas E. Lynch, III, which highlights some of the practice 
tips shared by the appellate jurists that evening as well 
as two handouts from The Honorable Michele D. Hotten 
entitled “Some Key Points for Appellate Advocates” and 
“Some Useful Tips for Safeguarding Your Record.”  Many 
thanks to Tracy Steedman who has been the Chair of the 
Judge’s Dinner Program for the last six years and has done 
an outstanding job.  Tracy turned over the reins to Lydia 
Lawless, who will chair this dinner program next year.

The Litigation Section is sponsoring the following three terrific 
programs at the MSBA Bench Bar Conference in Ocean City:
Thursday, June 16 (8:30 -- 10:30) -- “Razzle Dazzle The Jury:  The 
Do’s and Don’ts of Using Technology in the Courtroom,” presented 
by James O’C. Gentry, Jr.
Thursday, June 16 (11:30 – 1:30) -- “Are you Smarter than a Law 
Clerk,” presented by Judge Lynne Battaglia, Jim Archibald, Judge 
John Fader, and Paul Sandler.
Friday, June 17 (11:00 – 1:00) -- “United States Supreme Court 
Year in Review,” presented by Kimberly Robinson, Martin 

(continued from page 1)
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Lederman, and Jeffrey Lamken.

On Thursday, June 16, at 8:00 a.m., the Litigation Section will 
hold its annual business meeting and elect the new slate of 
officers and members of section council for the 2016-17 bar 
year.  (See Report of the Section’s 2016 Nominating Committee 
published in this issue).  Assuming no last minute nominations 
and floor debates, I want to congratulate Hon. Kathryn Grill 
Graeff, Maryland Court of Special Appeals, as our new Chair, 
Mary Ellen Flynn, Chair-Elect, Hon. Michael A. DiPietro, 
Circuit Court for Baltimore City, Vice-Chair, Erin A. Risch, 
Secretary, and Andy Baida, as the incoming Treasurer.  Also at 
the annual meeting, Mary Ellen Flynn will present the Section’s 
Litigator of the Year Award to Ava Lias-Booker who is an 
outstanding trial and appellate lawyer and the Managing Partner 
of the Baltimore office at McGuireWoods LLP.

One of the most significant accomplishments of our Section 
this year was obtaining approval from the MSBA Board of 
Governors of the Discovery Guidelines of the Maryland State 
Bar Association (“Discovery Guidelines”) on March 15, 2016. 

In 1986, the MSBA and the Conference of Circuit Court 
Judges approved the Discovery Guidelines.  While not 
officially part of the Maryland Rules of Civil Procedure for the 
Circuit Court (Title 2), the Discovery Guidelines were created 
to assist practitioners in mitigating and resolving discovery 
disputes and, over the years, many judges and practitioners 
have relied upon the Guidelines for direction.   The Discovery 
Guidelines, however, which are published at the beginning of 
Title 2, Chapter 400 of Michie’s Annotated Code of Maryland, 
had not been updated for more than two decades.   

In the Spring of 2012, a Special Committee was 
commissioned by the Litigation Section of the MSBA to 
reexamine the Discovery Guidelines and, if necessary, to 
revise them in an effort to provide current practitioners 
with an updated guide for navigating Maryland discovery 
issues.  Over the past several years, the Special Committee 
has reviewed the Discovery Guidelines, as last revised 
in February 1990, and compared them with the current 
Maryland Rules, the Discovery Guidelines for the United 
States District Court for the District of Maryland, and 
discovery guidelines from various other state and federal 
jurisdictions.  As a result of its research, the Special 
Committee determined that portions of the Discovery 
Guidelines should be amended to reflect developments 
in Maryland law and to assist practitioners in resolving 
disputes that have become more common in recent years.  
The Special Committee spent considerable time reviewing 
and revising the Discovery Guidelines after several public 

(continued on Page 19)
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field in order for the expert’s testimony to be admissible.  Id. 
at 627.  In an interview conducted on December 14, 2012 by 
Sue Schenning, Esq., for the Stevenson University Forensics 
Journal, Judge Battaglia observed: 

In writing the Blackwell decision, I was able to ex-
plore the interaction of science and law and realized 
that scientific standards are much more rigorous than 
law because we have no test tube in law nor do we 
have the ability to replicate the human experience.  
Scientists are skilled at withholding critical analysis, 
whereas lawyers are required to develop critical analy-
sis and apply it instantaneously. In science, the ability 
to replicate the method and result is the cornerstone of 
reliability of their work. We can never replicate human 
experience in law. So the search for truth in science is 
really very different than in law.

Among the many opinions authored by Judge Battaglia that 
will have lasting impact on Maryland law, a few more deserve 
mention in this limited space.  Holding that agreements to ar-
bitrate must be supported by adequate consideration, in Cheek 
v. United Healthcare of Mid-Atlantic, Inc., Judge Battaglia 
concluded that an employer’s arbitration agreement with its 
employee was unenforceable because the employer’s promise 
to arbitrate was illusory. 378 Md. 139, 144 (2003).  In the 
purported agreement to arbitrate, the employer had reserved 
the right to alter, amend, modify, or revoke the agreement to 
arbitrate at any time at its sole and absolute discretion.  Id. at 
142-43.  Judge Battaglia noted that illusory promises appear 
to be promises, but that they do not actually bind the promisor 
to anything, and held that the promise to arbitrate employment 
disputes was illusory because the employer could revoke the 
arbitration agreement at any time.  Id. at 148-49.  

In Mosley v. State, Judge Battaglia directed litigants to 
Maryland’s long-standing policy that ineffective assistance 
of counsel claims are best reviewed in post-conviction pro-
ceedings.  378 Md. 548, 572 (2003).  In Mosley, the Court of 
Appeals concluded that the petitioner’s ineffective assistance 
of counsel claim could be more appropriately resolved in a 
post-conviction proceeding, rather than a direct appeal.  Id. 
at 571.  Judge Battaglia cautioned litigants against bringing 
such claims on direct appeal, stating that it would be the rare 
case in which the record was sufficiently developed enough 
for an ineffective assistance of counsel claim to be reviewed 
on direct appeal.  Id. at 572-73.  Judge Battaglia explained that 
post-conviction proceedings allow for further development of 
the evidence concerning an attorney’s alleged ineffectiveness 
because post-conviction proceedings allow for a full eviden-
tiary hearing.  Id. at 560-61 and n.6.  
In addition to the large volume of decisions she has authored, Judge 

Battaglia leaves an abundance of provocative dissenting and con-
curring opinions.  For example, in Conaway v. Deane, the Court 
of Appeals held that a statute prohibiting same-sex marriage was 
not unconstitutional under the Maryland Equal Rights Amendment 
(“ERA”).  401 Md. 219, 237-38 (2007).  Judge Battaglia, however, 
in her dissent wrote that she would have remanded the case back to 
the circuit court for a full evidentiary hearing on whether the State 
could demonstrate a broad societal interest in retaining traditional 
marriage that could survive strict scrutiny.  Id. at 420-21 (Battaglia, 
J., dissenting).  She stressed that strict scrutiny must be applied to 
every sex-based classification.  Id. at 374.  Judge Battaglia’s dis-
senting opinion emphasized that “the words of the ERA are clear 
and unambiguous and can only mean that the rights of any person 
under the law cannot be abridged because of sex.”  Id. at 403.  
 
One of Judge Battaglia’s significant contributions outside the 
courtroom has been in the area of professionalism; she has 
worked tirelessly to promote and enhance professionalism in 
this State. In 2002, the Court of Appeals created a Profession-
alism Task Force, and Judge Battaglia and Chief Judge Bell 
travelled throughout the State soliciting input on professional-
ism.  In 2004, the Professionalism Commission was created, 
and, led by Judge Battaglia, it developed a mentoring program, 
revamped the professionalism course for new lawyers, and 
developed the Ideals of Professionalism, which are included 
in the Maryland Rules. In 2012, the Maryland Professional-
ism Center was established, with Judge Battaglia as the Chair 
of the Board of the organization, which has created programs 
that promote civility and respect among legal professionals 
and promote public confidence in the legal community.  Under 
Judge Battaglia’s leadership, the Center, in conjunction with 
the Maryland State Bar Association, presented a Symposium – 
Maryland Law 20/20: A vision, which featured multiple panel 
discussions, including technology tips, unmet legal needs, ag-
ing attorney issues, diversity and inclusion, and certification 
by specialty.  The Center also served as the impetus for the 
creation of a professionalism course for judges, and it created 
a subcommittee to study issues relating to the “graying of the 
bar.” The Center, driven primarily by Judge Battaglia, contin-
ued the mentoring program, in which close to 1,000 people 
have participated since 2011, and the Professional Course for 
New Admittees, involving close to 8,000 new lawyers since 
2011.  Through the years, Judge Battaglia has been a champion 
for professionalism in this State.

Judge Battaglia regularly accepted speaking engagements around 
the state, and somehow found the time, in addition to her duties 
as a member of the Court of Appeals, to teach more than one law 
course at a time.  She recently taught Counseling and Negotiation 
at both the University of Maryland, Francis King Carey School 
of Law and the University of Baltimore School of Law.

(continued on Page 17)
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Her continued involvement in the community is reflected in 
the numerous awards and recognitions she received, including 
the University of Baltimore’s Distinguished Woman Advocate 
Award in 2005 and the Women’s Bar Association of Maryland’s 
Rita C. Davidson Award in 2008.  In March, 2010, Judge 
Battaglia was inducted into the Howard County Women’s 
Hall of Fame.  Recently, on April 8, 2016, the Women’s Bar 
Association honored Judge Battaglia as the first recipient of 
the Etta Maddox Award. 
 
Perhaps the best example of Judge Battaglia’s powerful vision 
and ability to motivate people is the Finding Justice Project.  
Under Judge Battaglia’s leadership, a collection of attorneys and 
professors from across the state—all volunteers—marshaled 
their resources to collect the necessary research, photographs, 
and documents to write a scholarly work on the history of 
women in law in Maryland.  Last year, the Project reached its 
objective with the publication of the highly acclaimed book, 
“Finding Justice: A History of Women Lawyers in Maryland 
since 1642.”  The royalties from sales of the book go toward 
scholarships for law students interested in studying women’s 
issues.  Writing for the Law and Politics Book Review of the 
American Political Science Association, Mark Kessler of Texas 
Women’s University wrote:

The book is beautifully written and produced through-
out. . . . The stories within the separate chapters are 
consistently well documented and used to emphasize 
more general patterns and practices. . . . in the final 
chapter we read the words of contemporary women 
lawyers that are organized to illustrate four themes—
perseverance and altruism, the importance of their 
families for career encouragement, the ways in which 
each overcame challenges to become attorneys, and the 
significance to them in their professional development 
of mentoring and networking.

Judge Battaglia’s energy, work ethic and passion for life is un-
matched.  Now that she has retired from the Court of Appeals, 
she has been accepted into the Master of Science in Counseling 
program at Johns Hopkins University where she begins classes 
in the fall.  Rest assured, due to her unrivaled passion and 
energy, she will be sure to influence the legal community for 
years to come.  In a 2011 interview with Mark Smith, editor-
in-chief of The Business Monthly, Judge Battaglia said that the 
word “retirement” is not in her vocabulary and that retirement 
is, instead, “the start of new personal and professional experi-
ences.”  We can expect that Judge Battaglia will continue to 
open doors and blaze new trails.    

wages earned outside of Maryland, even if the wage garnish-
ment laws of the foreign jurisdiction are unfavorable.  The 
decision also provides a useful roadmap for attorneys seeking 
to satisfy a judgment through wages earned by the judgment 
debtor, which are often the only available source.
 
Endnotes
1 446 Md. 525, 528 (2016).   
2 Id. at 526.   
3 Id.   
4 Id. at 526-27. 
5 Id. at 527.   
6 Id. at 529.   
7 Id. at 530-31, citing Tex. Const. Art. 16 § 28; Tex. Prop. Code § 
42.001(b)(1). 
8 The Court described BASF as a “multi-national company,” with a 
training center located in Maryland.  As such, BASF was required 
to designate a Maryland resident agent under Section 7-203 of the 
Corporations and Associations Article. Id. at 527 n.2 and n.3.   
9 Id. at 527.   
10 Id. at 527.   
11 Id. at 527-528. 
12 Id. at 531 (emphasis added).   
13 Id. at 532-33, citing Rule 3-646. 
14 Id. at 533.   
15 312 Md. 413 (1988). 
16 173 Md. App. 488 (2007). 
17 Id. at 534, 540.   
18 Id. at 541. 
19 Id.  
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Endnotes
1 I am grateful to the Judge’s sister, Adrian Mosley, for taking the 
time to share with me details of the Judge’s childhood.  I am also 
grateful to his wife, Jessica Strauss, for her help in getting me 
started with writing this tribute.
2  Public Statements:  Hearing of the Senate Judiciary Commit-
tee – Nominations, April 29, 2009 (statement of Senator Barbara 
Mikulski (D-MD).  
https://notesmart.org/public-statement/420605/hearing-of-the-sen-
ate-judiciary-committee-nominations#.VrjVl5Viko.
3  Alliance For Justice, Judge Andre M. Davis, Nominee to the 
Fourth Circuit Court of Appeals.  
www.afj.org/wp-content/uploads/2013/09/afj-andre-davis-report.pdf
4  Shale D. Stiller, Andre M. Davis, & William L. Reynolds, In 
Memoriam:  Frank A. Kaufman, 57 Md. L. Rev. 615, 621 (1998). 
Available at:  
http://digitalcommons.law.umaryland.edu/mlr/vol57/iss3/3
5  Id.
6  Id. At 621-22.
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into a tracking device and the electronic interception of 
location data from that cell phone markedly distinct from the 
combined use of visual surveillance and a ‘beeper to signal 
the presence of [the defendant’s] automobile to the police 
receiver’ to track a vehicle over public roads.”32

The Court warned that, “[u]nchecked, the use of this technology 
would allow the government to discover the private and personal 
habits of any user.”33  It concurred with the United States Court 
of Appeals for the Fourth Circuit that it should reject any notion 
that “‘cell phone users volunteer to convey their location infor-
mation simply by choosing to activate and use their cell phones 
and carry the devices on their persons.’”34  It concluded that “‘no 
one expects that their phone information is being sent directly 
to the police department on their apparatus,’” and therefore, 
“people have a reasonable expectation of privacy in real-time 
cell phone location information.”35

Drawing parallels to the thermal imaging device used to 
explore the interior of a home in United States v. Kyllo, the 
Court also noted an “additional concern”: that Hailstorm was 
“an electronic device not in general public use [that was] 
used to obtain information about the contents of a home, 
not otherwise discernable without physical intrusion.”36  It 
reasoned that, “although the use of a cell site simulator to 
track a phone will not always result in locating the phone 
within a residence, . . . ‘the government cannot know in 
advance of obtaining this information how revealing it will 
be or whether it will detail the cell phone user’s movements 
in private spaces.’”37  Accordingly, it concluded that a rule 
“prohibiting a warrantless search only retrospectively based 
on the fact that the search resulted in locating the cell phone 
inside a home or some other constitutionally protected area” 
would be impractical.38  The Court held that, “unless an 
established exception to the warrant requirement applies,” 
the police must obtain a warrant before using the Hailstorm 
device to track a person’s cell phone.39

The Third-Party Doctrine 
The second critical holding of the Court was that the third-
party doctrine, which provides that “an individual forfeits 
his or her expectation of privacy in information that is turned 
over to a third party,” does not except the government from 
having to obtain a warrant before it can use Hailstorm.40  
Analogizing the Hailstorm device to a pen register device,41 
which records the numbers dialed on a phone, the State 
argued that Andrews voluntarily shared the information 
captured by the Hailstorm device with his service provider.  
“[B]y carrying and using a cell phone that regularly com-
municates with nearby cell towers,” it asserted “Andrews 
assumed the risk that the information transmitted to the cell 
towers would be revealed to the police,” and therefore, for-

feited any expectation of privacy in the same.42

The Court rejected these arguments, concluding that “a party 
must voluntarily convey information to a third-party, before 
there is no longer a reasonable expectation of privacy in that 
information.”43  Unlike the digits of a phone number that a user 
voluntarily transmits to their phone company so that a call may 
be connected, “[c]ell phone users do not actively submit their 
location information to their service provider.”44  It concluded 
that “the ultimate location data relied on by the police was never 
transmitted to a third party voluntarily by Andrews,” and there-
fore, the thirdparty doctrine did not apply.45

But the State had a Warrant, Didn’t They?
The third critical holding of Court was that the “pen register 
tap & trace order” that the government had obtained was in-
sufficient to authorize the use of the Hailstorm device.46  The 
Court determined that the plain language of the pen register 
statute, Maryland Code (2013 Repl. Vol.) § 10-4B-01(c)(1) 
of the Courts and Judicial Proceedings Article, did not apply 
to cell site simulators because they do not “passively inter-
cept” incoming or outgoing “dialing, routing, addressing, 
and signaling information,” but rather, they actively “initi-
ate[] contact with a cell phone and trace[] the signal received 
in response.”47  The Court held that the “function of the 
Hailstorm device . . . goes well beyond the bounds of the pen 
register statute,” which was “limited by its terms and [was] 
not intended to apply to other, newer technologies.”48  

Moreover, the Court held that the pen register tap & trace order 
obtained by the BPD was not the “functional equivalent” of a 
warrant.49  It explained that the requirements of the statute fell 
“short of the particularity required for the issuance of a search 
warrant,” and the State failed to “fully apprise the circuit court 
judge from whom [the order] was sought of the information that 
it would yield.”50  It noted that the BPD provided “absolutely 
nothing in the application or order that identifies the Hailstorm 
device, or provides even a rudimentary description of cell site 
simulator technology.”51  The Court concluded, therefore, that 
an actual warrant, or an equivalent order satisfying the Fourth 
Amendment requirements of a warrant, was required, and “[t]o 
hold otherwise would be to abandon the Fourth Amendment by 
assuming, without any foundation, that the citizens of Maryland 
have forfeited their reasonable expectation of privacy in their 
personal location.”52

Endnotes
1 See GeorGe orwell, NiNeteeN eiGhty-Four (1949) (a dystopian sci-
ence fiction novel depicting “omnipresent government surveillance”).
2 No. 1496, Sept. Term, 2015, 2016 WL 1254567 (Md. App. Mar. 30, 2016), 
slip op. available at https://perma.cc/BM8D-RUCQ.  
3 U.S. Const. amend. IV. 
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4 The brand name of the cell site simulator used in this case was “Hail-
storm.”  Andrews, slip op. at 1.  Earlier models of the device were called 
“StingRay” and “Triggerfish.”  Id. at 27, 29. 
5 Id. at 1.   
6 Id. at 2.   
7 Id. at 3 
8 Id. at 3–4 (internal quotation marks omitted).  Pen registers and tap & 
trace devices capture and record incoming and outgoing “dialing, routing, 
addressing, and signaling information,” i.e., the numbers dialed on a phone.  
See Md. Code (2013 Repl. Vol.) § 104B01(c)(1) of the Courts and Judicial 
Proceedings Article. 
9 Andrews did not dispute the State’s warrantless acquisition of this GPS data 
before the Circuit Court, and therefore, the Court of Special Appeals did not ad-
dress the issue on appeal.  Andrews, slip op. at 5–6 n.3. 
10 Id. at 6. 
11 Id. 
12 Id. 
13 Id. at 7. 
14 Id. at 8–9. 
15 Id. at 38. 
16 Department of Justice Policy Guidance: Use of Cell-Site Simulator 
Technology 2 (2015), available at https://perma.cc/K99L-H643 [hereinafter 
DOJ Guidance]. 
17 Andrews, slip op. at 6 n.4. 
18 DOJ Guidance, supra note 16, at 2. 
19 Id. 
20 Andrews, slip op. at 6 n.4, 27. 
21 See, e.g., Kyllo v. United States, 533 U.S. 27, 31-33, 121 S. Ct. 2038, 
2042, 150 L. Ed. 2d 94 (2001). 
22 Andrews, slip op. at 26. 
23 Id. 
24 See Katz v. United States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576 
(1967). 
25 Andrews, slip op. at 29, 44. 
26 533 U.S. 27 (holding that the use of a thermalimaging device to explore the 
interior of a home constituted a Fourth Amendment search). 
27 Andrews, slip op. at 38. 
28 460 U.S. 276, 103 S. Ct. 1081, 75 L. Ed. 2d 55 (1983). 
29 Andrews, slip op. at 39.   
30 Id. 
31 Id. at 40. 
32 Id. (quoting Knotts, 460 U.S. at 282). 
33 Id. 
34 Id. at 41 (quoting United States v. Graham, 796 F.3d 332, 355 (4th Cir.), 
reh’g en banc granted, 624 Fed. Appx. 75 (4th Cir. 2015)). 
35 Id. at 42 (quoting In re Application of the United States for an Order 
Authorizing Installation and Use of a Pen Register and a Caller Identifica-
tion System on Telephone Numbers (Sealed), 402 F.Supp.2d 597, 604–05 
(D. Md. 2005)). 
36 Id. 
37 Id. at 42–43 (quoting Graham, 796 F.3d at 350).   
38 Id. at 43. 
39 Id. at 44. 
40 Id. at 44, 48. 
41 See Smith v. Maryland, 442 U.S. 735, 99 S. Ct. 2577, 61 L.Ed.2d 220 
(1979) (pen register was not a search). 
42 Andrews, slip op. at 45–56. 
43 Id. at 47. 
44 Id. at 48. 
45 Id. 
46 Id. at 52. 
47 Id. at 53. 
48 Id. at 53, 56–57. 
49 Id. at 60–63. 
50 Id. at 62–63. 

51 Id. at 63.  The Court also held that BPD’s “good faith” reliance on the 
search warrant it obtained after finding Andrews would not excuse the 
State’s earlier misconduct because the doctrine does not apply where there 
is “an antecedent Fourth Amendment violation which contributes to a war-
rant application . . . .”  Id. at 70–71 (emphasis added) (quoting Fitzgerald v. 
State, 153 Md. App. 601, 656, 837 A.2d 989, 1020 (2003). 
52 Id. at 64–65.  In the 2014 regular session, the Maryland General As-
sembly passed Senate Bill 698, adding section 1-203.1 to the Criminal 
Procedure Article (“CP”) of the Maryland Code (2015 Supp.), which estab-
lishes procedures for issuing orders that authorize law enforcement to obtain 
“location information from an electronic device.”  The Court in Andrews 
declined to address the applicability of this statute, however, because it was 
not enacted at the time Andrews was arrested.  Andrews, slip op. at 57–59.   
Although CP § 1-203.1 restricts the duration of any order issued pursuant 
to that statute, it does not address the method that officers can use to obtain 
the location information.  A bill was introduced in the 2016 regular session 
of the General Assembly, House Bill 904, that would add language to CP 
§ 1-203.1 to specifically address orders for the use of site simulators, how-
ever, it received an unfavorable report from the House Judiciary Commit-
tee, and it died in session.  See H.B. 904, 2016 Reg. Sess. (Md. 2016) (first 
reading), available at https://perma.cc/E4H6-K7M2; HB0904 History 2016 
Regular Session, GeNeral assembly oF marylaNd, (Mar. 18, 2016, 7:14 
PM), https://perma.cc/YGT2-WXAJ.

meetings and after publication of proposed Revised 
Guidelines on the Litigation Section’s webpage and in the 
Section’s newsletter.  The Committee created a final set of 
Revised Discovery Guidelines that have been approved by 
the Litigation Section Council and the Conference of Circuit 
Court Judges at its May 18, 2015 meeting.    

For the last few years, the Litigation Section Committee 
worked diligently on a draft of proposed revisions to the 
Discovery Guidelines.  The Special Committee went to great 
lengths to keep in mind the purpose of the Guidelines.  The 
MSBA strives to encourage professionalism and civility 
among practitioners in this State.  In proposing its revisions to 
the Discovery Guidelines, the Committee sought to provide 
practical advice to assist practitioners in avoiding discovery 
disputes and, if necessary, in resolving such disputes more 
efficiently.  Our profession and the public stand to benefit 
greatly if attorneys utilize the Discovery Guidelines to 
efficiently and effectively resolve discovery issues in a civil 
and professional manner.  Special thanks to the efforts of 
Committee Co-chairs, The Honorable Michael A. DiPietro 
and Robert G. Fiore, for all their work.  The final approved 
revisions may be found on the Litigation Section website.

It has been a pleasure to serve as Chair of the Litigation 
Section this past year.  Thank you to all officers and 
members of the Section Council, and those members who 
participated on all of the Section’s committees and programs. 
Hope to see you in Ocean City.  Enjoy your Summer!
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