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“In the event of changes in cabin air pressure, put on your own 
oxygen mask before helping others” is the cautionary instruc-
tion that we always hear when on an airplane getting ready for 
take-off.  To me this flight instruction is similarly applicable for 
litigators: We, as trial attorneys, need to take care of ourselves 
and be in good physical, mental and emotional shape so that we 
can effectively represent our clients in and out of the courtroom. 

Lawyers, and particularly trial attorneys, are at a greater risk than 
many other professions of stress-related illnesses and also at risk 
of alcoholism and other types of substance abuse, depression, 
and suicide.  In fact, according to statistics from the Centers for 
Disease Control and Prevention (CDC) on numbers of annual 
suicides by profession, lawyers rank fourth (only after dentists, 
pharmacists, and physicians).  The CDC also reports that the 
legal profession attracts workaholics who are prone to stress, 
and the law, particularly trial law, involves constant strife and 
conflict which can be inherently stressful and depressing.  Fur-
ther, based on reports of the American Bar Association (ABA) 
and the results of a 2016 study by Psychology Today, attorneys 
are more than twice as likely than the general population to 
struggle with alcoholism, and 1 out of every 5 attorneys on aver-
age struggles with alcoholism or other types of substance abuse. 
Additionally, a joint study by the ABA Commission on Lawyer 
Assistance Programs and the Hazelden Betty Ford Foundation 
in 2016 found that 28% of the lawyers responding experienced 
depression, 23% experienced stress, and 19% experienced 
anxiety; all higher rates than were reported in earlier studies. 

I certainly don’t mean my column to be doom and gloom; rather I 
hope it’s a wake-up call for all of us attorneys to remember to take 
care of ourselves and to realize that by doing so we’re benefitting 
our families, friends, business associates and clients, as well as 
ourselves.  As litigators, we are often under pressure to do more 
in a day than what is physically, mentally and/or emotionally 
possible, and all with little sleep.  We are the front line for our 
clients’ stress and addressing all their questions and complaints 
while researching every nuance in the law and preparing our 
courtroom presentations for the judge and jury.  While preparing 
for a trial, we are still juggling the work that needs to be done 
in our other active cases (and if we’re in private practice, we 
are constantly thinking about the economics of earning income 
while keeping our expenses as low as possible).  No wonder 
we are vulnerable to depression and other ill effects of stress!    

If you feel that you are suffering from depression and/or 
substance abuse, I encourage you to reach out to a therapist 
and/or a Lawyer Assistance Program (LAP) through MSBA 
or a local bar association.  All LAP’s are free confidential 
counseling programs and provide a multitude of services.  
Anecdotally, I once represented an attorney in a civil case who 
accessed the services of MSBA’s LAP.  I was impressed by 
the breadth and depth of services that LAP provided to him, 
which in his situation included the Director of LAP testifying 
at our trial to explain my client’s difficulties, making a very 
positive impact on the case’s outcome, his life, and his health.  

With  the  goal  of  us  taking bet ter  care  of  our-
selves, I hope you find the following tips helpful:

Do Not Multi-Task:   I know that we feel we’re accomplishing more 
when we’re multi-tasking; however, studies show that multi-tasking 
results in a compromised work-product with compounded stress.  

Message froM  
the Chair
    By Mary EllEn Flynn

 andalMan & Flynn, P.C. 
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On the afternoon of Friday, November 
10, 2017, the Litigation Section and 
Young Lawyers Section of the MSBA 
co-sponsored a program titled “Civil 
Practice in Circuit Court,” which, true 
to its title, included presentations cov-
ering matters relating to civil practice 
in the Circuit Courts around the State, 
including discovery practice, contempt, 
motions practice, and experts. Despite 
the chilly temperatures outside, attend-
ees were met with a warm welcome 
from The Honorable Michael DiPietro, 
the Chair-Elect of the Litigation Sec-
tion, who introduced the speakers for 
the day’s event: The Honorable Kendra 
Ausby, Circuit Court for Baltimore City; 
The Honorable Fred Hecker, Circuit 
Court for Carroll County; the Honor-
able Sean Wallace, Circuit Court for 
Prince George’s County; and Derek M. 
Stikeleather, Esquire, Goodell DeVries.

After introductions, Judge Ausby led 
off with a number of tips relating to 
discovery and the filing of discovery mo-
tions. Judge Ausby and Judge DiPietro 
both spoke to the consideration afforded 
by the courts to the relatively recently 
revised MSBA Discovery Guidelines. 
While not adopted by the Court of Ap-
peals as part of the Maryland Rules, the 
Guidelines are included in the official 
publication of the Maryland Rules, and 
can be relied upon by the courts when 
deciding a discovery dispute. Judge 
Ausby stated that the Guidelines are per-
suasive and should be followed by prac-
titioners around the State while conduct-
ing discovery. Judge Ausby also noted 
that, when an attorney seeks fees or costs 

litigation seCtion and Young 
lawYers seCtion PrograM 
“Civil PraCtiCe in CirCuit 

Court” – tiPs on disCoverY, 
ConteMPt, Motions, and 

exPerts

By riChard J. BErwangEr, Jr.

as part of a Motion for Discovery Sanc-
tions, the attorney must submit an affida-
vit setting forth the basis for the request.

Judge Hecker continued the program 
with a discussion of contempt proceed-
ings, complete with a clip from “My 
Cousin Vinny” and a round of Jeopardy! 
Judge Hecker explained that contempt is 
a willful failure to comply with a Court 
order. Moreover, he explained the dif-
ferences between direct and construc-
tive contempt and civil and criminal 
contempt. Direct contempt proceedings 
are initiated by the Court as a result of 
behavior that occurred in the presence of 
the Court or so near the Court that the 
behavior disrupted Court proceedings. 
Constructive contempt includes all other 
contempt. Criminal contempt differs 
from civil contempt in that criminal 
contempt provides a means of punishing 
the subject of the contempt proceedings 
while civil contempt is remedial in na-
ture and is intended to coerce present or 
future compliance with a Court order. 
Therefore, a civil contempt order must 
contain a purge provision that allows the 
offending party to avoid or end the con-
tempt sanction. Any party subject to the 
civil contempt order must have the pres-
ent ability to comply with the purge pro-
vision for the purge provision to be valid. 

Judge Wallace next provided some help-
ful hints relating to motions practice in 
the Circuit Courts, including a practice 
update for attorneys handling cases in 
Prince George’s County. Generally, 

(continued on Page 9)
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On November 28, 2017, the Litigation Section and the Ap-
pellate Practice Committee sponsored a panel discussion on 
"recent impact decisions" by the Court of Appeals.  Kramon 
& Graham's Steve Klepper served as moderator.  Panelists 
included the Honorable Glenn T. Harrell, Jr., senior judge of 
the Court of Appeals; Carrie Williams, chief of the Office of 
the Attorney General's Criminal Appeals Division; and Tim 
Maloney, a principal with Joseph, Greenwald & Laake.  After 
a networking reception, attendees gathered in the Court of 
Appeals courtroom for the presentation.  Ms. Williams gave 
her views of recent criminal decisions and Mr. Maloney 
touched on several important civil decisions.  Judge Harrell 
and Mr. Klepper provided color commentary on all fronts.

Ms. Williams presented criminal law and procedure deci-
sions concerning discovery, search warrants, and the ap-
plication of imperfect self-defense in contract killings.

In Green v. State,1  the Court clarified that Rule 4-263(d)(7)
(B) requires pretrial disclosure only of the identification of "the 
defendant," not a "co-defendant."2   But, in the circumstances of 
the case, the identification of a co-defendant was the functional 
equivalent of an identification of the defendant.3   The State's 
theory and evidence were that only three people were present 
at the murder scene – the defendant, his co-defendant (who 
had been charged separately), and the victim – and the State's 
witness had identified the co-defendant as the one who was 
not the shooter.4   Accordingly, this was relevant information 
that the State was required to disclose.5   This was not harmless 
error.6   The Court remanded for a new trial, but without order-
ing that the pretrial identification be excluded as evidence.7 

In Moats v. State,8  the Court held that a cell phone was properly 
seized during a search incident to the defendant's arrest, that 
the State was permitted to retain the cell phone until obtaining 
a warrant three days later,9  even though it had no suspicion at 
the time of the seizure that the phone contained evidence of the 
crime and the defendant had been released from custody,10  and 
that there was a substantial basis to issue a warrant to search 
the phone at that time.11   The affidavit submitted in support of 
the warrant application set forth the defendant's involvement 
in drug-related activity and a sexual assault, and included 
the officer's statement, based on his training and experience, 
that people involved in "such crimes" communicate via cell 
phone.12   Given the prevalence of cell phones in today's soci-
ety, the Court found it "not unusual" that perpetrators of crime 
would communicate with other individuals about the crime or, 
in fact, document the crime on their phones in some way.13 

ContraCt Killings to ChoiCe of venue:  
reCent iMPaCt deCisions Panel

By louis P. MaliCk

In Stevenson v. State,14  a companion cell phone case decided the 
same day, both majority opinions authored by Chief Judge Bar-
bera, the Court again found a substantial basis for a warrant to is-
sue based on the affiant officer's knowledge and experience that 
"suspects in robberies and assaults will sometimes take pictures, 
videos and send messages about their criminal activities on their 
cellular phones."15   Perhaps tacitly acknowledging that this case 
presented a close call, the Court also held, alternatively, that the 
officers relied on the warrant in good faith and, accordingly, the 
evidence obtained in the search was properly not suppressed.16 

Finally, Ms. Williams discussed Porter v. State,17  where 
the Court considered whether evidence establishing that the 
defendant suffered from battered spouse syndrome18  could 
generate an imperfect self-defense instruction, even in a 
murder-for-hire case.  Application of imperfect self-defense 
to contract killings is a novel issue in Maryland,19  and this 
case piqued the gathering's interest.  The Court held that "[a] 
woman who recruits help in taking defensive action does 
not forfeit her right to claim imperfect self-defense by doing 
so," even though she hired the killer some time before the 
murder.20   All she need present is "evidence that she feared 
imminent or immediate danger at the time of the killing – 
she does not have to show that she acted spontaneously."21 

Mr. Maloney's presentation focused on a series of cases concern-
ing the admissibility of expert witness testimony and a case is-
sued the same day as the event on choice of venue in civil matters.

Mr. Maloney posited that, in Levitas v. Christian22  and Roch-
kind v. Stevenson23  – two cases decided the same day, the first 
finding expert testimony admissible and the second finding 
it inadmissible – and Savage v. State,24  the Court implicitly 
signaled a shift away from Maryland's traditional Frye-Reed25  
standard for determining the admissibility of expert testimony 
and toward the federal Daubert26  standard.  In Savage v. State, 
for example, the Court "[took] as given the general accep-
tance of the expert's methods," but found an "analytical gap" 
because the expert did not "adequately 'connect[] the dots'" 
between his study of the plaintiff and his ultimate opinions.27 

As Derek Stikeleather pointed out in a recent post for the 
Maryland Appellate Blog, Savage "highlights that Frye-Reed 
now precludes opinions, even those based on methodolo-
gies that are both (1) not novel and (2) generally accepted, 
if the reasoning behind the opinion is simply unreliable."28 

(continued on Page 10)
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(continued on Page 10)

At some point during his or her career, all attorneys will likely 
represent an individual who may be considered vulnerable.  While 
the Court of Appeals has not defined the term, in attorney disci-
pline cases, the Court has found the following types of clients to 
be vulnerable: immigrants,  the incarcerated,  clients charged with 
crimes,  clients in the throes of a difficult divorce,  clients contem-
plating their own mortality,  and clients with diminished capacity.    

Rule 1.14 of the Rules of Professional Conduct  provides that 
when a client's 
capacity to make 
adequately con-
sidered decisions 
in connect ion 
with a representa-
tion is diminished 
whether because 
of minority, men-
tal impairment or 
for some other 
reason, the attor-
ney shall, as far as 
reasonably pos-
sible, maintain 
a normal client-
attorney relation-
ship with the cli-
ent.  Rule 1.4 of 
the Rules of Professional Conduct  requires attorneys to, among 
other things, (1) promptly inform the client of decisions or circum-
stances requiring the client's informed consent; (2) keep the client 
reasonably informed about the status of the matter; (3) promptly 
comply with reasonable requests for information; and (4) ex-
plain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation.

The Court of Appeals recently held in Attorney Grievance 
Commission v. Framm that “an attorney may be required to 
alter the way he or she communicates with a client to ensure 
that the client is adequately informed.”   In Framm, the cli-
ent had a neuro-cognitive disorder which required all com-
munications from his attorney be confirmed in writing due 
to his inability to recall information.   The Court found that 
given the client’s circumstances, Ms. Framm violated her 
obligation to communicate when she failed “to take reason-
ably necessary steps to ensure that [the client] would be able 
to understand her advice by memorializing it in writing.” 

The holding in Framm, that an attorney may be required to alter 
the way he or she communicates with a client with diminished 

CoMMuniCating with vulnerable Clients

By aMy s. PauliCk, assistant Bar CounsEl

capacity in order to be in compliance with Rule 1.4, applies to 
other situations involving vulnerable clients.  In Attorney Griev-
ance Commission v. McLaughlin, the Respondent represented an 
elderly client who was suffering from the early stages of demen-
tia.  Her son managed her finances.  When the client’s daughter 
notified the Respondent that the son had entered a rehabilitation 
facility to address a substance abuse issue, the Respondent failed 
to contact the client to discuss the issue with her.  The Court 
of Appeals held that the Respondent violated her ethical duty 

to communicate 
with her client, 
and explained 
a s  f o l l o w s :

[The son’s] sub-
s t a n c e  a b u s e 
problems could 
affect his abil-
ity to manage his 
mother's financial 
affairs under the 
power of attor-
ney, and could 
wel l  increase 
the risk of mis-
management and 
loss. Under these 
circumstances, 

McLaughlin had a duty to communicate with [her client] 
about this information. Her failure to discuss this informa-
tion with [her client] violated Rule 1.4(a) because she did 
not keep her client reasonably informed about the matter.

Attorney Grievance Commission v. McLaughlin.   Comment [6] to 
Rule 1.4 states: “Ordinarily, the information to be provided is that 
appropriate for a client who is a comprehending and responsible 
adult.  However, fully informing the client according to this stan-
dard may be impracticable, for example, where the client is a child 
or suffers from diminished capacity.  See Rule 19-301.14 (1.14).”  

An attorney may not be relieved of her responsibility to commu-
nicate with her client based upon a “general authorization” to act 
in the client’s best interests.   In Attorney Grievance Commission 
v. Zhang, the Respondent represented her niece, who resided in 
China, in the niece’s divorce action in the United States. The Re-
spondent claimed that her client had given her a “general autho-
rization” to act on her behalf, however, the Court of Appeals held 
that the Respondent violated Rule 1.4(a) by failing to communi-
cate the specifics of a settlement offer before accepting it.  The 
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(continued on Page 12)

“I heard a bang, turned around, the guy in the grey shirt yelled…..” 
is the last thing the witness said before the defense attorney ob-
jected. The defense attorney knew the next words out of the wit-
ness’ mouth were going to be that the “guy in the gray” said “holy 
moly, that red car just ran the red light and crashed into the blue 
car!” Knowing Md. Rule 5-801 and 5-802, the Defense hoped 
that they could keep the statement out because it was hearsay.

As background, the defense attorney represented Mr. Jones, 
the driver of the red car in a standard red light/green light mo-
tor vehicle tort. The man in the gray shirt was Mr. Rodriguez, 
who was enjoying lunch while sitting at an outdoor table of 
his favorite restaurant within sight of the intersection. Before 
Mr. Rodriguez could be deposed, he suffered an accident 
himself, leaving him with amnesia. By the time the case went 
to trial, the only eyewitnesses with firsthand knowledge or 
memories of the accident were the Plaintiff and Mr. Jones.

“Your Honor, if I could just take a moment and lay the 
foundation, Mr. Rodriguez’ statements to the witness will 
clearly be an excited utterance under Md. Rule 5-803(3).”

Although the exact facts above are fiction, they might as well belong 
to a motor vehicle tort being tried in any Circuit Court in the State. 
Trial practitioners should be well versed in Md. Rule 5-803(2), its 
theory, its foundational rules, its broad scope and its limitations.

Back to Basics: The Rule, Exception, and the Rationale
Hearsay is any statement, either verbal or non-verbal, other 
than one made by a declarant at trial, asserted in court for its 
truth.  Hearsay is inadmissible without an exception found 
in the rules, applicable statutes, or when constitutionally re-
quired.  Analyzing our fact pattern above, if Mr. Rodriguez’ 
statement is to be used to prove the red car ran the red light, 
then it is hearsay, and we must find an exception to the gen-
eral rule found in 5-802. The rationale behind the rule barring 
hearsay is that it generally lacks the credibility of statements 
which can be tested in court through cross-examination.

Exceptions to the rule barring hearsay “involve those situa-
tions where circumstances lend credibility to the statement, 
thus vitiating the reason for the rule.” One of those excep-
tions is the excited utterance exception which defines an 
“excited utterance” as “a statement relating to a startling 
event or condition made while the declarant was under 
the stress of excitement caused by the event or condition.”  

The excited utterance exception finds its roots in the “res gestae 

exception” to hearsay.  In the Cassidy case, Judge Moylan took 
great lengths to disaggregate the nebulous and problematic 
res gestae exception, and in no uncertain terms made it clear 
that the term res gestae should be done away with in favor of 
the more concrete exceptions already recognized in Maryland 
Law.  The Court pointed towards cases dating as far back 
as 1898 in order to illustrate that by the time Cassidy was 
decided, the excited utterance exception was far from new.  

Before Judge Moylan traced the excited utterance exception 
back through 1898, Professor John Henry Wigmore traced the 
exception in common law to Thompson v. Trevanion, decided 
by Lord Holt in 1693.  Wigmore isolated the exception in the 
common law and articulated the following requirements for it 
to apply: “(1) there must be a ‘startling occasion,’ (2) the out-
of-court statement must be made before the declarant has had 
time to ‘fabricate,’ and (3) the declarant's out-of-court statement 
must relate to the circumstances of the startling event.”  The 
reasoning behind this exception is that the stress of the event 
“stills the reflective faculties and removes their control” render-
ing any statements made thereunder “spontaneous and sincere.”  
Said another way, the declarant would be so overcome by shock 
that he or she would not have time or capacity to fabricate.

Maryland courts have elaborated on these criteria, holding that 
the proponent of the statement must establish two foundational 
requirements, namely, personal knowledge and spontaneity.  
The personal knowledge requirement can be satisfied with the 
content of the statement itself, as well as extrinsic evidence. 

Spontaneity, on the other hand, is the subject of much litiga-
tion, and the courts will look to a number of factors to de-
termine whether or not the statement was “spontaneous.” 
One oft-debated factor is the time in between the event and 
statement itself. Wigmore believed the more important fac-
tor was not the exact duration of time between the startling 
event and the excited utterance, but rather the duration of 
the stress resulting from the startling event was controlling. 

Maryland courts have put forth a number of decisions that 
attempt to articulate spontaneity. In Mouzone v. State, the 
declarant witnessed an exciting event, had a seizure, was 
released from the hospital three hours after the event, and 
made a statement to the police two hours after that.  Although 
time was a factor, the detective taking the declarant’s state-
ment indicated that the declarant had calmed down some-

exCited utteranCes: the foundation, origin, its 
exPansion, and a Push to get rid of it

By andrEw gross
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It is said that a “picture of the hearsay rule with its exceptions 
would resemble an old-fashioned crazy quilt made of patches 
cut from a group of paintings by cubists, futurists, and sur-
realists.”   For this year’s edition of the mid-year appellate 
update, we take a look at three recent hearsay decisions from 
the Maryland appellate courts.  The rules of hearsay date as far 
back as 1603 and the trial of Sir Walter Raleigh, and are not 
going away anytime soon.  So let’s see how our appellate courts 
grappled with this “crazy quilt” in three very different contexts:  
a criminal case involving the defense of battered-spouse syn-
drome, an automobile negligence case, and a family law CINA 
case involving the “tender years” exception to hearsay rule.   

Wallace-Bey v. State, __ Md. App. __ (decided November 2, 2017) 
Tania Wallace-Bey was convicted of murdering her boy-
friend.  A jury in the Circuit Court for Prince George’s 
County found her guilty of first-degree premeditated mur-
der and use of handgun, but she was later granted a new 
trial in post-conviction proceedings.  At her second trial, 
she presented evidence of battered-spouse syndrome, pursu-
ant to Cts. & Jud. Proc. § 10-916, but was again convicted 
of first-degree premeditated murder and use of a handgun.

The issue on appeal was the admissibility of hearsay evidence 
in a case involving the defense of battered-spouse syndrome.  
The trial court had granted a motion in limine filed by the 
State to exclude any statements the decedent-victim said to 
her.  For instance, the trial court struck testimony that the 
victim ordered Wallace-Bey to “get naked,” and also struck 
her testimony that he ordered her not to leave the apart-
ment by holding her and telling her, “you are not leaving.”  

The Court of Special Appeals reversed, holding that the trial 
court erroneously excluded evidence on the mistaken belief that 
it was hearsay.  The Court found that the trial court’s “categori-
cal ruling” vastly exceeded the scope of the rule against hearsay.   

Specifically, the Court held that many of these statements were 
not hearsay, either because the victim’s words were orders or 
commands, which are not assertions (and thus not hearsay), 
or because the words were not offered to prove the truth of the 
assertion, but to show their effect on Wallace-Bey.  The Court 
noted that orders and commands are generally not factual as-
sertions, and therefore not hearsay.  According to the Court, “a 
command, absent some indication that it communicates some-

thing other than its literal meaning, does not ‘assert a proposi-
tion that could be true or false,’ and so it cannot be offered 
for its truth because it would not be assertive speech at all.”  

The Court also noted that “testimony about words spoken by 
the victim to the defendant can be particularly probative” in 
cases where the defendant raises the issue of battered-spouse 
syndrome because the statute specifically allows a defendant to 
introduce not only evidence of “physical” abuse but also evi-
dence of “psychological abuse of the defendant” by the victim. 
CJP § 10–916(b)(1).  Thus, the reversible error arose in the trial 
court’s grant of a pretrial motion in limine that excluded any out-
of-court statements made by the deceased to Wallace-Bey.   
 
Lamalfa v. Hearn, 233 Md. App. 141 (2017), cert. granted, 

456 Md. 55 (Sept. 12, 2017) 
This was an automobile negligence case tried in the Circuit 
Court for Baltimore City.  Patricia Lamalfa, the plaintiff-
appellant, sued Janis Hearn.  Lamalfa was in the rear passenger 
seat of an SUV. While the SUV was stopped for traffic on In-
terstate 95, it was rear-ended by a vehicle driven by Ms. Hearn. 

Mid-Year aPPellate uPdate:   
noteworthY Cases froM the Civil, CriMinal,  

and faMilY law doCKets

By Brian s. klEinBord1

SAVE THE DATE
Annual Judge’s Dinner  

and Presentation of The Harrell 
Award For Judicial Excellence to:

The Honorable Kathleen G. Cox

April 19, 2018 6 p.m.
DoubleTree by Hilton Annapolis

Registration coming soon…
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Mediations and pre-trial settlement conferences have become 
an established way of life in civil litigation in both federal and 
state courts. The latest statistics show that some 98 percent of 
all civil cases settle at some point in time. Almost every civil 
case must go through some type of settlement process prior to 
trial in almost every jurisdiction in the United States. Courts 
order settlement conferences or mediations and many parties 
decide to mediate voluntarily and privately in advance of trial. 
As a result, there are tens of thousands of mediations each 
year. Notwithstanding this universal practice, it is surprising 
how many lawyers fail to properly prepare themselves and 
their clients for such dispute resolution methods and fail to 
effectively map out their strategies and tactics in advance.  As 
a mediator who has conducted well over one thousand court-
ordered settlement conferences and private mediations and 
who has participated as counsel in another fifty or so, I share a 
few of my observations and suggestions as to those mediation 
tactics which bear fruit and those which will die on the vine.

Assess Alternatives to Settlement
Both before and during the mediation, it is important to 
assess what is likely to happen if the matter is not set-
tled at or after the mediation. In doing so, consider your 
best alternative to a negotiated agreement (BATNA) and 
worst alternative to a negotiated agreement (WATNA).  
   
It is common for mediators to privately ask counsel for the 
respective parties to realistically appraise their chances for suc-
cess at trial. Typically, I ask for the assessment to be made in 
percentage terms. For example, if counsel believes that she has 
an excellent chance of winning at trial, she might tell me that she 
thinks she has a 70 or 75% chance of success. If it is a toss-up, 
counsel might say it is 50-50. This assessment technique can 
help facilitate a resolution. Counsel should consult with the client 
and prepare for this question. Obviously, both should be on the 
same page. Many times counsel will overstate their optimism, 
but it gives the mediator some sense of counsel’s perspective. 
A cautionary note: When I hear counsel say that they have a 
100% chance of winning the case (or something close to it), 
it may raise questions about the expertise and experience of 
counsel’s bold assessment. All experienced counsel know that 
a lot of things can go wrong at trial and  if counsel makes such 
a bold statement in front of the client, it can lead to unfulfilled 
client expectations and even worse, a potential malpractice 
claim against the lawyer if things don’t work out as predicted.

Make a reasonable initial demand or offer
In almost every mediation, the plaintiff starts with a very high de-
mand and the defendant starts with a very low offer. Many studies 
on negotiation tactics encourage starting the settlement discus-
sions with a high or low (depending on which side you represent) 
proposal to seek to invoke the psychological principle known 
as “anchoring.”  In negotiating jargon, anchoring is a cognitive 
bias that describes the human tendency to rely too heavily on the 
first demand or offer when making decisions about the settle-
ment value of the case. The intent of the party making the initial 
settlement proposal is to induce the opponent to believe that 
the actual settlement value is very close to the initial proposal. 

However, many parties open with extreme demands and low-
ball offers. For example, I have seen counsel make an opening 
demand of $500,000 for a personal injury case that eventually 
got settled for less than $20,000. Such a tactic may be coun-
terproductive at worst or unnecessarily delay the process at 
best. If the party making the wild initial proposal really desires 
to settle, that party will be forced to make large leaps in their 
bargaining position, which only serves to undermine the cred-
ibility of the initial demand or offer. Much more importantly, 
such a progression of jumps undermines the credibility of counsel 
making the unrealistic proposal.  Consider a motor tort case in 
which liability is uncontested and medical expenses are $5000 

tiPs froM a Mediator: effeCtive and ineffeCtive 
Mediation taCtiCs

By nEil J. dilloFF*
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Two amendments to Federal Rule of Evidence 902 went into 
effect on December 1, 2017.  Rule 902 identifies certain cat-
egories of documents that are self-authenticating, meaning that 
they “require no extrinsic evidence of authenticity in order to 
be admitted” at trial.   Documents bearing a public seal, certi-
fied copies of public records, newspaper articles, promissory 
notes, and certified business records are all included under 
the Rule.   Now, certain “machine-generated information” 
may also be counted as self-authenticating if accompanied by 
an appropriate certification prepared by a “qualified person.” 

New Rule 902(13) includes a “record generated by an electronic 
process or system that produces an accurate result,” such as a 
printout of a webpage or a computer system registry report show-
ing that a USB device was connected to a computer.   New Rule 
902(14) includes records “copied from an electronic device, stor-
age medium, or file” bearing the same hash value as the original.   
A hash value is an alphanumeric sequence (a “digital fingerprint”) 
unique to a particular document or file, such that if an original 
and copy have the same hash value, they are very likely identical.   

Under both provisions, instead of calling a witness to testify 
regarding authenticity, the proponent of the evidence can submit 
a certification describing, for example, the process by which the 
webpage was retrieved and printed, or attesting that a review of 
the hash value of the copied hard drive matches the original.   For 
additional helpful illustrations of how Rules 902(13) and 902(14) 
can be used to authenticate electronic evidence, see Grimm, 
et al., Authenticating Digital Evidence, 69 Baylor L. Rev. 1, 
42-46 (2017) (providing examples for authenticating computer 
system registry, Internet server log, cell phone photographs 
with metadata, text messages, and forensic copy of cell phone).   

The procedure is analogous to that of authenticating busi-
ness records under Rule 902(11) and 902(12), and puts 
the burden of raising authenticity issues on the opponent 
of the evidence.   As a practical matter, that may require 
gathering technical information about the system or retain-
ing a forensic expert, and such factors go to whether the 
opponent has adequate notice to challenge the evidence.   

Although the new rules change the manner in which electroni-
cally stored evidence may be authenticated, they do not change 
“the standards of authentication.”   Further, a certification under 
Rule 902(13) and 902(14) only satisfies the hurdle of authenticity, 
and other objections to admissibility, such as hearsay, relevance, 

or in criminal cases the right to confrontation, are still in play.   

Rules 902(13) and 902(14) are not exclusive, and parties may 
still establish the authenticity of electronic evidence through 
any of the existing avenues under the Rules.   For example, 
Rule 901(b)(3) (comparison by an expert witness), Rule 901(b)
(4) (distinctive characteristics), Rule 901(b)(7) (public records), 
Rule 902(5) (official publications), and Rule 902(11) (business 
records) may all  effectively encompass electronic evidence.  
Considering which method is best for your case early on is key.   

The new rules provide additional tools for the federal practitioner, 
which may streamline the process for admitting electronic evi-
dence.  Still, a certification under Rules 902(13) and 902(14) must 
adequately describe how the electronic information is what the 
proponent says it is.  Another takeaway when relying on a certifi-
cation is providing sufficient lead-time to opposing counsel to en-
sure any challenges to the evidence can be addressed before trial.   

1 Fed. R. Evid. 902; Hon. Paul W. Grimm, Daniel J. Capra, and Gregory P. 
Joseph, Esq., Authenticating Digital Evidence, 69 BAYLOR L. REV. 1, 38 
(2017).
2 Fed. R. Evid. 902; see also David R. Cohen, Michael B. Fox, New Amend-
ments to Federal Rule of Evidence 902 Implicate Electronic Data Collection 
and Authentication (Jan. 11, 2018), https://www.reedsmith.com/en/perspec-
tives/2017/03/new-amendments-to-federal-rule-of-evidence-902-imp.  
3 Grimm, Authenticating Digital Evidence, supra note 1, at 38; Fed. R. Evid. 
902(13), Fed. R. Evid. 902(14).
4 Fed. R. Evid. 902(13); Grimm, Authenticating Digital Evidence, supra note 
1, at 39-42; Cohen and Fox, supra note 2.  
5 See Fed. R. Evid. 902(14) and Committee Note (“A hash value is a number 
that is often represented as a sequence of characters and is produced by an 
algorithm based upon the digital contents of a drive, medium, or file.  If the 
hash values for the original and copy are different, then the copy is not identi-
cal to the original.  If the hash values for the original and copy are the same, it 
is highly improbable that the original and copy are not identical.  Thus, identi-
cal hash values for the original and copy reliably attest to the fact that they are 
exact duplicates.”); Grimm, Authenticating Digital Evidence, supra note 1, at 
41 and note 137 (quoting the Committee Note to proposed Rule 902(14)); see 
also Cohen and Fox, supra note 2.  
6 Cohen and Fox, supra note 2; see also note 5.  
7 Grimm, Authenticating Digital Evidence, supra note 1, at 40-41.  
8 Grimm, Authenticating Digital Evidence, supra note 1, at 42-46.  
9 Grimm, Authenticating Digital Evidence, supra note 1, at 39-40.  
10 Fed. R. Evid. 902(13); Fed. R. Evid. 902(14) (Committee Notes).  
11 Grimm, Authenticating Digital Evidence, supra note 1, at 40.  
12 See Fed. R. Evid. 902(13) (Committee Note); Fed. R. Evid. 902(14) (Com-
mittee Note); Grimm, Authenticating Digital Evidence, supra note 1, at 40.
13 Fed. R. Evid. 902(13) (Committee Note); Fed. R. Evid. 902(14) (Commit-
tee Note).  
14 See Committee Note to Fed. R. Evid. 902(13) and 902(14) (describing the 
amendments as “providing a procedure in which the parties can determine in 
advance of trial whether a real challenge to authenticity will be made, and can 
then plan accordingly.”).

PraCtiCe tiP: authentiCating eleCtroniC 
evidenCe bY CertifiCation 

By EvElyn loMBardo Cusson, EsquirE
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Schedule Your Vacations and Days Off Now.   So often 
litigators tell me that their trial schedule prevents them from 
taking vacations and days off.  To keep your trial schedule 
from controlling you, plan your vacations a year ahead of time 
and put them in your calendar now.  This way when you’re 
at scheduling and pretrial hearings, you can plan your trials 
around your schedule.  Additionally, to prevent having to work 
during your vacation, mark yourself unavailable for trials the 
first couple of days after your vacation.  (I take it a step fur-
ther by noting on my calendar “No Appointments or Trials” 
both the day before and the day after each of my vacations.)

Drink Water and Don’t Skip Meals.  I know it sounds 
basic, but when we’re dehydrated or hungry, we become ir-
ritable and everything seems worse and more overwhelming.

Exercise Every Day.  As I often tell others, we cannot af-
ford to not exercise!  Not only is exercise vital to our 
physical health, but it is proven that exercise helps us think 
more clearly, relieves our stress, and helps us sleep better. 

Enjoy Your Work.  I know that it’s not possible for us to 
always enjoy our work, but we should be practicing in ar-
eas that interest and challenge us.  We have law degrees 
and talents that are transferable, even to other types of oc-
cupations.  Don’t settle.  If you’re not happy where you 
are working or what you are doing, pursue other options. 

Put Away the Phone.  There is no need for us to be available to our 
clients or offices 24/7.  I find it liberating when I have my phone away 
from me during parts of the day and especially when I’m sleeping. 

Be Appreciative for What We Have.  Rather than focusing on 
the negative aspects of your work, think about the good work 
and results that you provide to others and the benefits of being an 
attorney.  Be sure to take time to enjoy your family and friends.  

Get Active with a Bar Association Committee or Sec-
tion.  I found that the vast majority of attorneys who are 
active with Bar Associations are good people who want to 
make a positive difference in the legal profession and the 
world at large.  By helping others in a joint effort, you will 
be helping yourself to have a more fulfilling life and profes-
sion.  Also, the contacts you make will be your future friends 
and mentors, not to mention excellent referral sources. 

I’m hoping that this short list of ideas will get you thinking 
about how to give yourself more positivity and less stress 
in every aspect of your life.  You deserve it!  Remember, 
you can only help others by first taking care of yourself. 

Judge Wallace encouraged the attendees to follow the Rules 
relating to motions. For example, when filing a Motion for 
Summary Judgment, the Rules require an affidavit based on 
personal knowledge rather than “information and belief.” 
Moreover, when opposing a Motion for Summary Judg-
ment, do not forget that you must present actual evidence of 
a dispute of fact rather than simply writing in the Opposition 
that a dispute of material fact exists. With regard to Prince 
George’s County, Judge Wallace noted that, as of October, 
every case will be assigned to a single judge to handle all 
matters through trial. Judges will be assigned to cases based 
on the case number. Therefore, when handling cases in Prince 
George’s County, it would be prudent to identify the judge 
handling your case early in the matter so that you can ensure 
that the assigned judge receives courtesy copies of all filings. 

The final presentation of the day focused on expert wit-
nesses and the test for admissibility of expert testimony. 
Derek Stikeleather, a partner at Goodell DeVries, provided 
very useful insight into what may be a gradual transition 
by the Maryland Courts away from the Frye-Reed standard 
for the admissibility of expert testimony. As he expressed in 
more detail on the Maryland Appellate Blog sponsored by 
the Litigation Section (https://mdappblog.com/2017/10/05/
the-end-of-frye-reed/), Mr. Stikeleather believes that the deci-
sion in Savage v. State, 455 Md. 138 (2017) signals that the 
Court of Appeals may be close to abandoning the Frye-Reed 
analysis governing the manner in which Maryland Courts 
assess the reliability and admissibility of expert testimony. 

According to Mr. Stikeleather, the Maryland Courts have been 
caught between two tests for assessing the reliability and admis-
sibility of expert testimony: (1) the Frye-Reed test, in which 
the Court assesses an expert opinion’s reliability by asking if 
it is “generally accepted” in the relevant scientific community, 
and (2) the modern test under Maryland Rule 5-702(3), which 
tests whether the opinion has “sufficient factual basis” and 
reliable methodology. In the Federal court system, Daubert v. 
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993) 
ended the application of the Frye test. As a result of Daubert 
and other cases, Federal Rule of Evidence 702 was amended 
to require an expert’s testimony to be based on sufficient facts 
or data, to be the product of reliable principles and methods, 
and to result from the reliable application of the principles and 
methods to the facts of the case. While Maryland has codified 
its own version of Federal Rule of Evidence 702 in Maryland 
Rule 5-702, the Rules Committee left it to the Courts to decide 
how Maryland Rule 5-702 would impact the application of the 
Frye-Reed test. Despite the fact that the test outlined in Rule 
5-702 and the Frye-Reed test are hard to reconcile, the Court of 
Special Appeals has held that the Frye-Reed test is consistent 
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with Rule 5-702. Indeed, Maryland Courts have not followed 
the Federal courts in abandoning the Frye methodology to date.  

In Savage, however, three members of the Court of Appeals, 
including the Chief Judge, expressly advocated in a concur-
ring opinion that the Court should abandon the Frye-Reed 
analysis and instead hold that the Daubert factors and Federal 
Rule of Evidence 702 are persuasive authority in interpret-
ing Maryland Rule 5-702. While it is unclear whether the 
concurring opinion in Savage signals what is to come from 
the Court of Appeals, Mr. Stikeleather noted that it may not 
be much longer before the end of Frye-Reed in Maryland. 

A f t e r  t h e  c o n c l u s i o n  o f  t h e  i n f o r m a t i v e  p r e -
sentat ions ,  a  cocktai l  hour  was enjoyed by al l . 

Finally, the case of Univ. of Md. Med. Sys. v. Kerrigan29  gen-
erated robust discussion.  In Mr. Maloney's view, this may be 
the most important venue case in a generation.  The Talbot 
County plaintiff in this medical malpractice claim was treated 
first in Talbot County, then in Baltimore City, and ultimately 
filed suit in Baltimore City against health care providers in 
both jurisdictions.30   The Circuit Court for Baltimore City 
granted the defendants' motion to transfer venue to Talbot 
County, and the Court of Special Appeals reversed.31   The 
Court of Appeals upheld the transfer, noting that, although 
a plaintiff's choice of venue deserves deference, it is not an 
"absolute privilege" and should be accorded less deference 
when the plaintiff's choice is not his home jurisdiction.32   The 
Court determined that the plaintiff's choice should not play a 
role in balancing the convenience of the parties.33   The Court 
also approved the circuit court's reliance on judiciary statis-
tics in concluding that the public interest weighed in favor 
of transfer because the burden on the public was heavier in 
Baltimore City than Talbot County as evidenced by the num-
ber of trials recorded as taking place in each jurisdiction.34

Despite the grandeur of the setting, the program's informal format 
encouraged discussion between the panelists and the audience.  
The evening proved to be well worth the rush-hour travel time.

Louis P. Malick is an associate with Kramon & Graham, P.A.

1 456 Md. 97 (2017).
2 Id. at 138-39.
3 Id. at 156.
4 Id.
5 Id. at 162.

6 Id. at 168.
7 Id.
8 455 Md. 682 (2017).
9 Id. at 695-96.  See also Riley v. California, ___ U.S. ___, 134 S. Ct. 2473, 
2485-86, 2495 (2014).
10 455 Md. at 697-98.
11 Id. at 704.
12 Id. at 702-04.
13 Id. at 703-04.
14 455 Md. 709 (2017).
15 Id. at 728.
16 Id. at 728-32.  See also United States v. Leon, 468 U.S. 897 (1984).
17 455 Md. 220 (2017).
18 See Md. Code, Courts & Judicial Proceedings Article, § 10-916.
19 Indeed, other states have decided the issue differently.  See 455 Md. at 250-51.
20 455 Md. at 250.
21 Id.
22 454 Md. 233, 256 (2017) (concluding expert had sufficient factual basis 
to opine on source causation and as to the nature and extent of the plaintiff's 
injuries).
23 454 Md. 277, 295-96 (2017) (holding that expert witness's analysis suffered 
from an "analytical gap" and, therefore, lacked a sufficient factual basis "to 
opine that lead exposure can cause ADHD generally and that lead caused 
Stevenson's ADHD specifically," and so should have been excluded).
24 455 Md. 138 (2017).
25 See Reed v. State, 283 Md. 374 (1978), and Frye v. United States, 54 App. 
D.C. 46, 293 F. 1013 (1923).
26 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
27 455 Md. at 170.
28 Derek Stikeleather, The End of Frye-Reed, on the Maryland Appellate 
Blog, available at https://mdappblog.com/2017/10/05/the-end-of-frye-reed/ 
(posted Oct. 5, 2017).
29  ___ Md. ___, 2017 WL 5711857, Sept. Term, 2017, No. 3 (filed Nov. 28, 
2017).
30 Id. at *1-2.
31 Id. at *3.
32  Id. at *6-7.
33 Id. at *11.
34 Id. at *12.

Respondent argued that she was generally authorized to act in the 
client’s best interests to pursue an annulment and did not need to 
consult the client every step of the way.  The Court disagreed and 
held that a general authorization did not obviate the Respondent’s 
responsibility to communicate the specific terms of any and all 
proposed settlement agreements to the client, and to get the cli-
ent’s consent to settle the case.  In Zhang, while it was true the 
client wanted an annulment, she did not authorize the Respondent 
to perpetrate a falsehood upon the court in order to obtain one. 

While there was no language barrier between the Respondent 
and her client in Zhang, attorneys should take care when com-
municating with clients who are not native English speakers.  
The Court of Appeals has consistently held that immigrants are 

(continued on Page 11)
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tion with clients will minimize the occasions on which a client 
will need to request information concerning the representation.”    

1 Attorney Grievance Commission v. Brisbon, 422 Md. 625, 642, 31 A.3d 
110, 120 (2011).
2 Attorney Grievance Commission v. Shuler, 454 Md. 200, 220, 164 A.3d 
209, 220 (2017).
3 Attorney Grievance Commission v. Patton, 432 Md. 359, 384, 69 A.3d 11, 
26 (2013).
4 Attorney Grievance Commission v. Culver, 381 Md. 241, 257, 849 A.2d 
423, 433 (2004).
5 Attorney Grievance Commission v. Saridakis, 402 Md. 413, 435, 936 
A.2d 886, 899 (2007).
6 Attorney Grievance Commission v. Framm, 449 Md. 620, 650, 144 A.3d 
827, 845 (2016); Attorney Grievance Commission v. McLaughlin, 456 Md. 
172, ---, 171 A.3d 1205, 1218 (2017).   
7  Prior to July 1, 2016, the Rules governing attorney conduct in Maryland 
were the Maryland Lawyers’ Rules of Professional Conduct.  Beginning on 
July 1, 2016, the Rules were recodified as the Maryland Attorneys’ Rules 
of Professional Conduct.  For Rule 1.14, the text of both Rules are identical 
except for the substitution of the word “attorney” for “lawyer.”
8 Maryland Lawyers’ Rule of Professional Conduct 1.4 is identical to 
Maryland Attorneys’ Rule of Professional Conduct 1.4 except for the sub-
stitution of the word “attorney” for “lawyer.”
9 449 Md. 620, 650, 144 A.3d 827, 845 (2016).  
10  Id. at 649, 144 A.3d at 844.
11  Id.
12   456 Md. 172, ---, 171 A.3d 1205, 1218 (2017).  
13  Maryland Attorneys’ Rule 19-301.14 provides that: 
(a) When a client's capacity to make adequately considered decisions in 
connection with a representation is diminished whether because of minor-
ity, mental impairment or for some other reason, the attorney shall, as far 
as reasonably possible, maintain a normal client-attorney relationship with 
the client.
(b) When the attorney reasonably believes that the client has diminished 
capacity, is at risk of substantial physical, financial, or other harm unless 
action is taken and cannot adequately act in the client's own interest, the at-
torney may take reasonably necessary protective action, including consult-
ing with individuals or entities that have the ability to take action to protect 
the client and, in appropriate cases, seeking the appointment of a guardian 
ad litem, conservator, or guardian.
(c) Information relating to the representation of a client with diminished 
capacity is protected by Rule 19-301.6 (1.6). When taking protective action 
pursuant to section (b) of this Rule, the attorney is impliedly authorized un-
der Rule 19-301.6 (a) (1.6) to reveal information about the client, but only 
to the extent reasonably necessary to protect the client's interests.
14  Attorney Grievance Commission v. Zhang, 440 Md. 128, 160-161, 100 
A.3d 1112, 1131 (2014).  
15  Id.
16  446 Md. 576, 601-602, 133 A.3d 1034, 1049 (2016).
17  446 Md. 294, 326, 132 A.3d 196, 214-215 (2016).
18  440 Md. 523, 103 A.3d 629 (2014).
19  422 Md. 625, 642, 31 A.3d 110, 120 (2011).
20  Md. Code Ann., Com. Law §§ 14-3301–3306 (1975, 2013 Repl.Vol.). 
21  446 Md. at 307-313, 132 A.3d at 203-207.
22  Id. at 307, 132 A.3d at 203.  
23  Id. at 308, 132 A.3d at 204.  
24  Id.
25  Id. at 327-28, 132 A.3d at 215-16.
26  Id. at 352-353, 132 A.3d at 230.
27  Id.

vulnerable clients.  Attorney Grievance Commission v. Chant-
hunya,  Attorney Grievance Commission v. Landeo,  Attorney 
Grievance Commission v. Thomas,  Attorney Grievance Com-
mission v. Brisbon  (describing the purposes of the Maryland 
Immigration Consultant Act,  as “to offer simple protection to 
extremely vulnerable people, largely unable or unwilling as a 
practical matter to defend themselves, from being preyed on”).  

The Court has not relaxed the requirements of Rule 1.4 when 
an attorney does not speak a client’s language.  In Attorney 
Grievance Commission v. Landeo, the Court noted that the 
Respondent only spoke English, but three of the four com-
plaining clients primarily spoke Spanish.   The Respondent 
used bilingual office assistants to communicate with Spanish-
speaking clients, but they were not certified interpreters or 
translators.  One of the clients who complained about the 
Respondent was married to a U.S. citizen who was fluent in 
English.  When the couple retained her, the Respondent relied 
upon the U.S. citizen husband to explain the document to his 
wife, contrary to the fact that the retainer agreement specifi-
cally stated: “I/We acknowledge that each and every part of 
this legal services agreement has been explained to me in 
Spanish by the person named below as an interpreter.”  No 
interpreter was named on the agreement, and no interpreter 
was present during the meeting when the retainer was signed. 

The Court in Landeo held that the Respondent violated her 
obligation to communicate with her clients by failing to keep 
them reasonably informed about the status of their cases, 
failing to promptly comply with their reasonable requests for 
information, and failing to explain their matters to the extent 
necessary to permit them to make informed decisions regard-
ing the representation.   Instead of excusing the Respondent’s 
inability to speak Spanish, the Court instead focused on the 
vulnerability of the victims in imposing the sanction of an 
indefinite suspension with the right to reapply after ninety (90) 
days.  “To protect the public, we must impress upon Landeo, 
and all other lawyers, the importance of diligent representa-
tion and adequate communication in immigration cases.”   

When working with vulnerable clients, whether the vulner-
ability be due to language issues, neuro-cognitive disorders, or 
other reasons, attorneys are best guided by Comment [4] to Rule 
19-301.4, which applies to all clients: When a client makes a 
reasonable request for information, the Rule requires a prompt 
response.  When a prompt response is not feasible, the attorney, 
or a member of the attorney’s staff, should acknowledge receipt 
of the request and advise the client when a response may be 
expected.  Telephone calls from clients should be promptly re-
turned or acknowledged.  Attorneys should be pro-active, rather 
than reactive, when it comes to communicating with clients.  
Comment [4] provides that “[a]n attorney’s regular communica-
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what, which weighed against the statement’s admissibility. 

While time is not a dispositive factor, Maryland courts have 
generally not admitted excited utterances if they were made 
more than four to five hours after the startling event.  On 
the other end of the spectrum, however, some states have 
allowed for the admission of excited utterances ten and 
even fifteen days after the startling event, even when the ex-
cited utterance was not the first report of the startling event.  

If we look at the issue of “spontaneity” as it relates to our 
car accident example, it would weigh in favor of the wit-
ness’ statement coming into evidence as an excited utterance. 
The witness testified that he heard a “bang,” and as soon as 
he turned around, the man in the gray shirt indicated that it 
was the red car that ran the red light.  As the courts have ar-
ticulated, however, that short period of time is not dispositive.

To further complicate being under the excitement of the event, 
and relating to the event, the courts have also determined that a 
statement made after a new startling event can actually relate to a 
previous event.  In the Bayne case, the declarant was a five-year-
old girl.  The girl’s uncle discovered her “riding” her cousin in a 

sexual motion.  When the uncle questioned the girl about the act, 
the girl fled the room.  The grandmother took the girl back to her 
house, where the appellant also resided.  Upon arriving at the res-
idence, the girl screamed, refused to enter the residence, and in-
dicated to the grandmother that the appellant had “touched her all 
over.”  Citing to the analysis in United States v. Napier,  the court 
found that an “otherwise qualified excited utterance that includes 
comments about a prior happening may be admissible under the 
excited utterance/spontaneous declaration exception to the hear-
say evidence rule if the subsequent startling event that generates 
the utterance relates directly or indirectly to that prior event.” 

Returning once more to our fact pattern, the question is not how 
long after the accident Mr. Rodriguez made his statement (al-
though the less time, the better), but rather, “was Mr. Rodriguez 
still under the stress of the event.” Thus, the attorney conducting 
the direct exam of the witness should inquire as to his state by 
asking questions about Mr. Rodriguez’ demeanor. Modifying the 
fact pattern ever so slightly, had Mr. Rodriguez said “that red car 
just ran the red light, and crashed into the blue car, just like he did 
last week when he ran into the green car,” the statement about 
the green car might also be admissible under Bayne/Napier.

(continued on Page 13)
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Modifying the fact pattern even further, what if nobody knew 
Mr. Rodriguez, and he was just “the guy in the gray shirt?” 
An unknown declarant is not fatal to the excited utterance 
exception.  In Parker, a police officer arrived at a scene of 
a shooting minutes after it took place, where he found two 
women who made statements implicating the appellant.  The 
Court held that the declarations of the two unknown women 
were admissible as excited utterances based in part because 
of extrinsic evidence (the officer arrived within minutes of the 
shooting) and the women were visibly upset and shaken.  The 
court was therefore satisfied that although the women were un-
known, they did in fact have personal knowledge of the event. 

Foundational Questions: Getting the Statement In
The case law and the logic behind the rule point to sev-
eral questions that the party seeking the hearsay state-
ment’s admission should elicit from the witness, or, at 
the very least, design their direct-examination around: 
• How long after the event in question (shooting/accident/

occurrence) did the declarant make the statement?
• Describe the declarant’s behavior. Was he or she agitated? 

Crying? Panicked?
• What did the declarant look like? 
• Hold young/old did the declarant seem to you?
• Can the testifying witness provide any additional facts 

about the event?
• Is the witness the first person the declarant reported the 

startling occurrence to? The second? 
• Is the declaration truly spontaneous, or is it the product of 

questioning by a third party?

Should we reconsider the exception?
Reading Wigmore’s scholarship on the excited utterance 
exception begs the question if one’s “deliberative faculties” 
are truly “stilled” by an exciting event. Perhaps, even if the 
statement was an excited utterance, and the declaration was 
not the result of fabrication, should an attorney not be able 
to cross-examine a declarant on his or her perceptive abili-
ties? Recently, Professor Steven Baicker-McKee has made 
the case that it may be time to relegate the exception to the 
same fate Judge Moylan had in mind for the term res gestae. 

In his work, Professor Baicker-McKee highlights a number of 
authors who support his proposition. He cites Aviva Orenstein’s 
article, cited supra, that the time to fabricate is measured in sec-
onds, not minutes. He takes the argument a step further, however, 
and with the aid of a psychologist, analyzes “working memory,” 
the “flight or fight response,” and other stress situations to ulti-
mately determine that our historical understanding of the excited 
utterance is, in fact, backwards. In that regard, he coins the term 
the “Excited Utterance Paradox.”  His conclusion is that when 
arousal levels are high, even though a person may be unable to 

tell a lie, his or her perception is likely distorted to the degree that 
mistakes are made in understanding and communicating real-
ity.  Likewise, when arousal levels are low enough to facilitate 
accurate perception, the declarant has the cognitive capacity to 
fabricate.  He ultimately concludes that there is insufficient scien-
tific evidence to justify the exception, and it should be abolished. 

Conclusion
While the excited utterance exception can be used quite 
easily with the right foundation, it should be challenged 
as its underlying rationale stands in opposition to our 
scientific understanding of memory and perception. 

1 Md. Rule 5-801.
2 Md. Rule 5-802.
3 Md. Rule 5-803(3).
4 Cassidy v. State, 74 Md. App. 1 (1988).
5 Id. at 14-15.
6 Id.
7 Aviva Orenstein, “MY GOD!”: A Feminist Critique of the Excited Utter-
ance Exception to the Hearsay Rule , 85 Calif. L. Rev. 159, 170 (1997).
8 Id.
9 Id.
10 Parker v. State, 365 Md. 299 (2001).
11 Id.
12 Orenstein, supra note 7, at 171.
13 294 Md. 692 (1981).
14 Id.
15 See Cassidy v. State, 74 Md.App. at 20-21, citing Smith v. State, 6 Md.App. 
581, 252 A.2d 277 (1969). Smith analyzed the excited utterance through the 
lens of res gestae, but the court still found the analysis helpful, as the out-of-
court statement made by the child was between four and five hours after the 
event.
16 Steven Baicker-McKee, The Excited Utterance Paradox, 41 Seattle U. L. 
Rev. 111, 119 (2017). The author cites two cases. In State v. Duke, 249 Ala. 
568, 571 (1947), the court allowed a three-year-old’s statements about moles-
tation to her mother ten days after the incident and to the social worker, nurse 
and doctor the following day. In State ex rel. Harris v. Schmidt, 69 Wis.2d 
668 (1975), the court admitted statements that were made to a probation agent 
fifteen days after the event.
17 Bayne v. State, 98 Md.App. 149 (1993).
18 Id at 152.
19 Id. 
20 Id.
21 Id.
22 Id.
23 518 F2.d 316 (9th Cir. 1975). In Napier, the victim had been severely 
beaten and left for dead with severe brain damage. Eight weeks later, the 
victim was at home when a relative showed her a photo of the alleged assail-
ant in the newspaper, the victim exhibit immediate distress and horror and 
exclaimed “he killed me, he killed me.” The court found that the exhibition of 
the photograph was a startling event, and admitted the statement.
24 Bayne, 98 Md.App. at 177.
25 See Parker, supra note 10.
26 Id.
27 Id. at 316.
28 Id.
29 Baicker-McKee, supra note 16.
30 Id. at 175.
31 Id.
32 Id.
33 Id.
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Lamalfa declined treatment at the scene and proceeded on 
her way to a wedding that night. The next morning, she 
went to the emergency room at Mercy Medical Center 
in Baltimore, complaining of lower back pain and ten-
derness in her left arm. She was released the same day. 

One week later, Lamalfa sought treatment from a specialist 
in physical medicine and rehabilitation. She complained of, 
among other things, upper and lower back pain, right shoulder 
pain, and emotional distress related to the accident.   The spe-
cialist recommended that Lamalfa undergo physical therapy 
and chiropractic treatment, as well as diagnostic testing.  In 
November 2011, approximately one month after the accident, 
Lamalfa was diagnosed with a right rotator cuff injury and 
in 2015 she was diagnosed with a right rotator cuff tear.

At trial, the defense called a medical expert to testify that 
Lamalfa’s injuries were not caused by the accident.   

In forming his opinion, the expert relied, in part, on La-
malfa’s treatment records that had not yet been admitted 
into evidence. Lamalfa’s counsel objected on the ground 
that the medical records contained hearsay.  The trial court 
admitted the documents into evidence, under Rule 5-703(b), 
as “facts or data” relied upon by a testifying expert witness.  

The jury returned a verdict for the plaintiff in the amount 
of her medical bills and $650 for pain and suffering. She 
appealed, arguing that the trial court erred in admitting 
the medical records into evidence under Rule 5-703(b). 

The Court of Special Appeals affirmed.  Maryland Rule 
5-703(b) provides that “[i]f determined to be trustwor-
thy, necessary to illuminate testimony, and unprivileged, 
facts or data reasonably relied upon by an expert [wit-
ness] . . . may, in the discretion of the court, be disclosed 
to the jury even if those facts are not admissible in evi-
dence.”  The court noted that under Rule 5-703, the facts 
or data relied upon by the expert “are admissible, if at 
all, only to explain how the expert reached an opinion.”  

The Court further found that, when facts and data relied 
upon by a testifying expert witness are contained in a written 
document, the Court of Appeals has not drawn a distinction 
between admitting the document in evidence and disclosing 
the document to the jurors.  See Brown v. Daniel Realty Co., 
409 Md. 565, 601 (2009).  The Court of Special Appeals 
noted that any concern that the jurors would use the medical 
records substantively should have been addressed by request-
ing a limiting instruction, as the rule allows.  The trial court 
did not err in admitting the medical records into evidence.   

In Re: J.J. and T.S., __ Md. __ (decided November 28, 
2017)

The Respondents in this case, J.J. and T.S., were minors who 
were taken into emergency shelter care by the Wicomico 
County Department of Social Services. On September 2, 2015, 
a magistrate recommended continued shelter care. On Septem-
ber 22, 2015, an amended petition was filed by DSS alleging 
the Respondents were Children in Need of Assistance (CINA).  
The Circuit Court for Wicomico County, sitting as a juvenile 
court, adjudicated the respondents as children in need of assis-
tance, and committed them to DSS for placement in foster care.  

At issue in the case was the admissibility of J.J.’s out-of-court 
statements indicating that her father had sexually abused her.  
Pursuant to § 11-304 of the Criminal Procedure Article, the 
Circuit Court for Wicomico County, sitting as a juvenile court, 
conducted a hearing on the admissibility of J.J.’s statements 
to the social worker.  The court determined that J.J.’s state-
ments would be admissible to prove the truth of the matter 
asserted because the statement possessed the requisite “par-
ticularized guarantees of trustworthiness” under CP § 11-304.

On appeal, the father contended that the juvenile court erred 
in failing to consider J.J.’s competency as a witness, even 
though he had not raised that issue before the juvenile court.  
The Court of Special Appeals affirmed the judgment of the 
juvenile court. In re: J.J. and T.S., 231 Md. App. 304, 311 
(2016).  The Court of Special Appeals held, as a matter of first 
impression, that the statute governing admission of out-of-court 
statements by a child victim of abuse does not require that the 
court first conduct a preliminary competency determination.  
The intermediate appellate court then held that the juvenile 
court complied with the requirements of CP § 11-304 in con-
cluding that J.J.’s statement possessed “particularized guar-
antees of trustworthiness,” and found the trial court properly 
admitted the child’s prior statement of abuse into evidence.

The Court of Appeals affirmed.  The Court first held that the pe-
titioner failed to preserve the issue as to whether a juvenile court 
must determine a child’s truth competency when ruling on the 
admissibility of the child’s out-of-court statement under CP § 
11-304.  The Court, however, exercised its discretion under Rule 
8-131 to address the unpreserved issue.  The Court concluded 
that neither the plain language of CP § 11-304 nor its legisla-
tive history supported a reading that a juvenile court is required 
to find that a child is truth competent before admitting that 
child’s out-of-court statement.  Accordingly, the Court held that 
competency is not a prerequisite to admit a child’s out-of-court 
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statement for the truth of the matter asserted under CP § 11-304.  

The Court also agreed with the Court of Special Appeals’ 
assessment on the merits.  The Court of Appeals held that 
the juvenile court did not err in concluding that J.J.’s out-
of-court statement was admissible because it contained the 
“particularized guarantees of trustworthiness” required for 
admission pursuant to CP § 11-304.  The Court noted that the 
juvenile court played the audiotape of J.J.’s statement, heard 
additional testimony, and made on-the-record findings as to 
the requisite guarantees of trustworthiness of her statement.  
The juvenile court addressed each of the thirteen statutory 
factors, and deemed her out-of-court statement to be admis-
sible under CP § 11-304.  As a result, the juvenile court fully 
“compl[ied] with the foundational requirements of that stat-
ute,” and did not err in its conclusion that J.J.’s out-of-court 
statement was admissible for the truth of the matter asserted.  

for soft tissue injuries. The case would probably have a settle-
ment range of $10,000-25,000, all things being equal.  If the 
plaintiff opens the negotiation with a demand for $200,000 and 
eventually settles for $25,000, the series of steps to get from 
$200,000 to the final settlement amount demonstrates that the 
$200,000 initial demand was not a serious number. Such an 
unrealistic position not only prolongs the process, but obvi-
ously fails to succeed in anchoring the opponent, who knows 
from the get-go, that $200,000 is out of the realm of reality.

Notwithstanding this ineffective technique, many parties consis-
tently begin the settlement discussions with unrealistic demands 
or offers. A potential harmful byproduct of such a bargaining 
tactic may be to unduly raise client expectations, unless the 
lawyer has already advised the client of the “real” ultimate 
value of the case and the client knows that the lawyer is merely 
playing a game. However, in some mediations, it is apparent 
that the lawyer has not given the client a realistic assessment.  
As a result, the client’s expectation of a jackpot settlement has 
to be substantially tempered during the course of the mediation 
in order to get the matter settled. In some cases, although the 
case settles, the client is unhappy because their counsel had 
pumped up their expectations to an unrealistic extent in advance. 

First impressions and settlement proposals count. The cred-
ibility of the opening proposals is important. An experienced 
mediator will immediately realize a “crazy” demand or offer 
and may cause the mediator to doubt the expertise and sophis-
tication of counsel making the proposal. It may also adversely 
affect the mediator’s view of the credibility of the proposal 

1 Brian Kleinbord is a Senior Assistant State’s Attorney in the Montgomery 
County State’s Attorney’s Office, where he is the Chief of the Collateral Re-
view Division and the Director of Training.  Previously, Mr. Kleinbord was 
an Assistant Attorney General and Chief of the Criminal Appeals Division of 
the Office of the Attorney General from 2008 through 2016.
2 Edmund M. Morgan, Professor of Law, Harvard Law School.  Edmund M. 
Morgan & John M. Maguire, Looking Backward and Forward at Evidence, 
50 HARV. L. REV. 909, 921 (1937). 
3 Likewise, the Court held that the trial judge erred by precluding the defense 
expert from testifying about these same comments made by the victim to 
Wallace-Bey.  
4 On September 12, 2017, the Court of Appeals granted certiorari in this case 
on the following issues:  
1) Were Defense Exhibits 2-5 inadmissible hearsay due to the failure of au-
thentication as a condition precedent to the business records exception to the 
hearsay rule? 2) Did the trial court err by admitting medical records pursuant 
to Md. Rule 5-703 without an appropriate foundation for establishing the 
truthfulness of the records? 
Patricia Lamalfa v. Janis Hearn et al. – Case No. 39, September Term, 2017

itself. At a minimum, the mediator now will envision a longer 
process to get the parties “engaged “in the zone of reality.

Accordingly, instead of starting out with an unrealistic or out-
rageously high demand, it is suggested that the best way for 
a plaintiff to commence a negotiation is to start with a high 
demand within the zone of reasonableness.  For example, what 
is a number that a judge or jury might reasonably award your 
client on your best day in court? Likewise, the defendant’s 
first offer should reflect a low, but reasonable proposal, also 
within the zone of reasonableness that a defendant may have 
to pay in the event that the case is lost. (Obviously, if the 
defendant is 100 percent confident that a defense verdict will 
be awarded, then the analysis may shift to offering a cost-
of-defense offer which ostensibly does not reflect anything 
about the merit of the claim, but only takes into account the 
legal fees and expenses of taking the case through trial.)

By making an initial high but reasonable demand, or low 
but reasonable offer, at least two things of importance are 
accomplished. First, the negotiator has established a cred-
ible good faith and rational basis for the commencement of 
negotiations. If the other party has an equal interest in settling 
the case on realistic terms, then a similar rational response 
should ensue. Second, the chances for a reasonable settlement 
are increased and the time needed to conclude the negotia-
tion is likely shortened (which may also save mediation fees).  
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Adopt a Positive Style and Pleasant Demeanor 
Throughout the Mediation

A primary premise of mediation is to settle a dispute. It is 
not a trial. Although there may be secondary goals, such as 
improving the relationship between the parties, setting the 
stage for a settlement down the road, or just opening the door 
to communication in litigation, the ultimate goal is to resolve 
the case without a trial. One important component of dispute 
resolution occurs when the parties meet face-to-face. Both 
parties and their lawyers should at least act like they are inter-
ested in resolving the dispute in order to see whether or not a 
resolution can be obtained. In some situations, the parties and 
lawyers (especially in court-ordered settlement conferences) 
come into the conference with a negative and sometimes, even 
hostile attitude. In some, the opening statement will be some-
thing like “We have to be here but this will be a waste of time 
and there is no way we are going to settle this case.” In most 
situations, this becomes a self-fulfilling prophecy. However, 
you never really know what is possible until you give it the 
“old college try.” Telling the mediator that this is a waste of 
time and that there is no hope doesn’t do much to incentivize 
the mediator to bring the matter to resolution. Most media-
tors want their efforts to be appreciated and seek to facilitate 
a fair outcome. Even if in your heart, you and or your client 
are pessimistic about a resolution, stating this at the outset 
of mediation is not only counterproductive, but foolhardy. 
Accordingly, at least feigning interest at the beginning and 
during the process (at least until it is obvious that any type of 
resolution really becomes hopeless) can result, at a minimum, 
in a cordial non-productive event, or at best, an unanticipated 
successful resolution. On various occasions, parties and their 
counsel enter the mediation with a pessimistic attitude, only to 
be pleasantly surprised that the matter gets settled. Moreover, 
you never know when you may see the mediator again. Leaving 
the mediator with a favorable impression can serve the interests 
of future clients in future mediations before the same mediator. 

Body language and other non-verbal forms of communica-
tion, in many cases, is more important than the spoken word.  
Accordingly, modulate your tone of voice when talking to 
the mediator. Shouting or banging the table to make a point 
may not be the best approach. Look the mediator in the eye, 
avoid negative facial expressions, and keep your body in an 
open receptive posture (i.e., arms open, not folded across your 
chest). Showing boredom or impatience (even if you feel it) is 
counter-productive. Keep in mind that even though mediators 
are to be neutral, mediators are people, too. It is difficult to try 
to help someone reach a fair resolution when they look like 
they don’t care and are not willing to engage in the process (or 
at least give the appearance of doing so). Of course, there are 
cases that cannot and should not be settled. However, you re-
ally don’t know for sure until you make a genuine effort to try.

Listening can also facilitate a resolution. There are usually two 
sides to every story and even though you may be convinced 
of the righteousness of your cause, litigation can be unpredict-
able. Effective and productive listening can be manifested by a 
periodic nodding of the head, displaying interest by looking at 
the speaker, not looking preoccupied or distracted. Such “active 
listening” (in sum, demonstrating interest in what the speaker has 
to say) is especially important during a caucus with the mediator. 
Remember that the mediator is communicating in an effort to 
facilitate, not attack your position, and that you want the media-
tor to be an “ally” even though the mediator must remain neutral.

Final” Demands and Offers:  The Real or Feigned 
Bottom Line 

In many cases, one side or the other will state that they are 
“done,” “this is all we can do,” or make a “final” demand 
or offer. Based upon my experience, this is more likely a 
negotiating tactic, rather than a genuine statement of fact.  
Accordingly, don’t say this unless you really, really mean 
it.  In order to maintain credibility with both your adver-
sary and with the mediator, be prepared to walk away if 
your demand or offer is rejected. To assert that this is your 
“final” proposal and then continue to negotiate undercuts 
your credibility and gives the impression of weakness.

Closure:  Get the Deal in Writing
 If you arrive at an agreement, be sure to get it in writing 
before you end the mediation. Even a handwritten, but leg-
ible, memorandum of settlement setting forth all the mate-
rial terms of the agreement is better than a verbal settlement 
agreement (although the latter is enforceable). The brief 
memorandum of settlement should be signed and dated by 
counsel and the parties and, if a more elaborate settlement 
agreement is contemplated, the memorandum of settlement 
can reference this fact, but still make clear that the case 
has settled. The last thing that either side should desire is 
for some additional term to undercut the agreement once 
a more fulsome settlement agreement has been drafted.

Conclusion
Obviously, there are numerous other good and bad tactics 
that can be discussed.  However, the ones set forth above 
are some of the most important. A final thought: Both style 
and substance are vital to an effective mediation and a good 
result. Keep in mind that you may very well be before the 
same mediator and oppose the same counsel in the future, so 
leaving a positive impression on both can pay future dividends.
 
* Mr. Dilloff is a retired partner of DLA Piper LLP (US) who serves as a 
court appointed and private mediator.  He also teaches Alternative Dispute 
Resolution at the University of Maryland Francis King Carey School of Law.
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Criminal Practice in Circuit Court
Featuring a panel of judges and practitioners

Friday, March 9, 2018
Program  2:00-5:00p.m.

Reception  5:00p.m.-6:30p.m. Cash Bar & Hors d’oeuvres

INTRO:    Judge Michael DiPietro, Circuit Court for Baltimore City

TOPICS & SPEAKERS: The Criminal Trial A-Z – Judge Charles J. Peters, Circuit Court for Baltimore City
    Recurring Evidentiary Issues- Judge Michael W. Reed, Court of Special Appeals
   Discovery Issues and Body Camera Evidence: Ty Kelly, Rifkin Livingston
   Fourth Amendment Update: Brian Kleinbord, Mont. Co. State's Attorney’s Office

LOCATION:  Sheraton Columbia Town Center
   10207 Wincopin Circle, Columbia MD 21044

COST:   $25.00 – MSBA Litigation or Young Lawyers Section Members 
   $40.00 – MSBA Members
   $55.00 – Non-MSBA Members

A guided discussion on criminal practice in Circuit Court

Register online at: msba.org/CriminalPractice
OR

Please return this form with a check or credit card payment to Maryland State Bar Association, ATTN: Litigation 
Section, 520 W. Fayette Street, Baltimore, Maryland 21201.  

Name:          Phone:       
Email:          

Program Registration Fee: $  
Name on CC:            Today’s Date:          
CC Billing Address:                        
City, State, Zip:                   
Credit Card No.:          Exp:           SEC:         
Authorized Signature                 

The Litigation, Criminal Practice & 
Young Lawyers Sections present
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The Maryland State Bar Association Litigation Section 
Asks you to

Nominate a Distinguished Maryland Litigator
for the annual “litigator of the Year” award

The “Litigator of the Year” Award recognizes distinguished litigators for recent standout 
accomplishments or career dedication and achievement in litigation.  

Background Information and Instructions:

• In the areas below and on the second page, provide requested information about you and any information that is reasonably 
available to you about the nominee.  You may attach extra pages, as necessary.

• Any person may make nominations. A person may make more than one nomination.
• Current members of the Section Council are not eligible to be nominated.
• To be eligible for nomination, a person must:

1. Currently be licensed to practice in Maryland;
2. Be a current dues-paying member of the MSBA;
3. Practice predominately in the area of litigation;
4. Practice predominately in Maryland; and 
5. Be actively engaged in the practice of law in the 12-month period prior to the nomination deadline.

• Criteria for evaluation of nominations:  
6. Assessment of litigation skills;
7. Assessment of legal management skills;
8. Results of litigation;
9. Professionalism and civility;
10. Extra-curricular contributions to the profession, i.e., bar service, service to judiciary, etc.; and
11. Extra-curricular contributions to the community-at-large.

• The award will be presented at the MSBA annual meeting in June 2018 in Ocean City during the Section’s annual meeting 
program.

• The Section Council will select the recipient. Please submit your completed nomination form by mail or e-mail, by the close 
of business on April 30, 2018 to:

Mary Ellen Flynn, Chair
MSBA Litigation Section

Andalman & Flynn
8601 Georgia Avenue, Suite 206

Silver Spring, MD 20910
meflynn@a-f.net

PAST AWARD WINNERS
Andrew Jay Graham
Alvin I. Frederick
Timothy F. Maloney, Jr.   
Kathleen Howard Meredith          
Ava E. Lias-Booker
Amy E. Askew 

2011-2012
2012-2013
2013-2014
2014-2015
2015-2016
2016-2017
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noMination for "litigator of the Year" 

Information about You

Name:           Law Firm/Employer:        

Business Address:             
               
Telephone No.:        
Are you related to the nominee by blood or marriage: Yes    No   
(If yes, please describe relationship:           )

Information about Nominee:
Use additional sheets if necessary

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        

Litigation experience (length of practice, experiences showing expertise and integrity, collegiality (including observance of the 
MSBA Code of Civility), etc: 
                
               
               

Contributions to Improving Litigation Practice (legislation, continuing legal education, community, etc.)::
               
               
               

Contributions to Improving Litigation Practice (legislation, continuing legal education, community, etc.):
               
               
               

Other: 
               
               
               

To the best of my knowledge, the nominee meets the criteria for nomination set forth in the instructions above.

________________________________
Signature of Person Making Nomination
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