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I’m very honored to have the pleasure of serving as Chair 
of this robust Section for the 2017-2018 Bar Year.  We are 
currently1,422 members strong! Thanks to the hard work 
and leadership of our Immediate Past Chair, the Honorable 
Kathryn Graeff, we had a great 2016-2017 Litigation Sec-
tion “Bar Year” filled with excellent programs and events.  

The tradition of the Litigation Section is to be on a 3-year cycle 
with each year concentrating on Appellate Practice, District 
Court Practice, and Circuit Court Practice, respectively.  This 
year our focus is on Circuit Court Practice.  On the afternoon 
of Friday, November 10th, we are having a program on Circuit 
Court Civil Litigation (registration form appears on page 27) 
consisting of 4 esteemed speakers and followed by a reception.  
In the Spring, we will have the same type of format for a program 
on Criminal Law in Circuit Court and our Annual Judges’ Din-
ner in Annapolis will be highlighting our Circuit Court Bench.  
Please save the date of April 19, 2018 for this Annual Dinner.   

Other events that we are planning this year include an Ap-
pellate Impact Decisions Program on November 28, 2017, a 
program on Electronic Filing in the Appellate Courts in the 
Spring, and, as we always do, we will have 2 Programs and 
a Business Meeting at the Annual Meeting in Ocean City 
in June.  Additionally, we are co-sponsoring a “Bootcamp 
Trial Training” Program for Legal Aid Attorneys on November 
17th; our co-sponsors for this event are the ABA, MD Chap-

ter of the Federal Bar Association and Maryland Legal Aid.  

The Chairs of our Committees this year are:

The Litigator:  Andy Baida, Editor and Secretary of 
Litigation Section
Programs:  Judge Mike DiPietro, Chair-Elect of 
Litigation Section 
Awards: Erin Risch, Vice-Chair of Litigation Section
Legislative Liaison: Ann Sheridan
Appellate Practice: Steve Klepper and Brad 
McCullough
Website: Tracy Steedman
Judges’ Dinner: Lydia Lawless and Erin Risch
Use of AV Equipment in Circuit Courts: Ryan Perlin.

We welcome and encourage all our members to get involved in 
the Litigation Section this year. By participating in our programs 
and activities, not only will you meet and work with attorneys and 
judges throughout the State, but you will gain further and exten-
sive knowledge (not to mention have a good time), while serving 
the legal profession.  I personally have greatly benefitted from be-
ing involved in bar association activities and you will too.  To get 
involved in the Litigation Section, simply contact the Chair of any 
of the Committees that interest you.  Also, if you’re not yet on the 
Litigation Section Listserv, I highly recommend that you contact 
the MSBA office and join now.   The Listserv is a great resource 
available to all of us, and we all should utilize this valuable tool.

Thank you for this opportunity to serve as your Chair.  As 
always, we have a hardworking Section Council and very 
productive Committees.  I’m always impressed by how the trial 
and appellate attorneys and judges who are active in our Section 
find the time and energy to improve our legal profession, de-
spite the stress and commitment of their primary work.   I look 
forward to serving at the helm of this very impressive Section.  



2  •  The Maryland Litigator October 2017

1  Message from the Chair 

2  Nominate a 
Distinguished 
Maryland Litigator For 
The 2017-2018 “Litigator 
of the Year” Award

4  Litigator of the Year 
Award Presented to 
Amy E. Askew

5  Annual Meeting Review: 

6  The Spoliation 
Doctrine in Maryland

7  COSA Spotlight

8  Case Update: Maryland’s 
Contract Exception 
to the “American 
Rule” for Attorneys’ 
Fees in First-Party 
Indemnification 
Actions

9   Maryland Medical 
Malpractice Standard 
of Care

10  Appellate Practice 
Committee Holds 
Annual Supreme Court 
Term-in-Review Panel

11  New Laws Taking Effect 
October 1

12  A View From Well 
Below the Bench

tab le of 
Con ten ts

The Maryland State Bar Association Litigation Section 
Asks you to

Nominate a Distinguished Maryland Litigator
for the 2017-2018 “litigator of the Year” aw ard

Background Information and Instructions:

• In the areas below and on the second page, provide requested information about 
you and any information that is reasonably available to you about the nominee.  
You may attach extra pages, as necessary.

• Any person may make nominations. A person may make more than one 
nomination.

• Current members of the Section Council are not eligible to be nominated.
• To be eligible for nomination, a person must:

1. Currently be licensed to practice in Maryland;
2. Be a current dues-paying member of the MSBA;
3. Practice predominately in the area of litigation;
4. Practice predominately in Maryland; and 
5. Be actively engaged in the practice of law in the 12-month period prior to  
    the nomination deadline.

• Criteria for evaluation of nominations:  
1. Assessment of litigation skills;
2. Assessment of legal management skills;
3. Results of litigation;
4. Professionalism and civility;
5. Extra-curricular contributions to the profession, i.e., bar service, service to  
    judiciary, etc.; and
6. Extra-curricular contributions to the community-at-large.

• The award will be presented at the MSBA annual meeting in June 2018 in 
Ocean City during the Section’s annual meeting program.

• The Section Council will select the recipient. Please submit your completed 
nomination form by mail or e-mail, by the close of business on April 30, 2018 to:

Mary Ellen Flynn, Chair
MSBA Litigation Section

Andalman & Flynn
8601 Georgia Avenue, Suite 206

Silver Spring, MD 20910
meflynn@a-f.net

PAST AWARD WINNERS
Andrew Jay Graham, Esquire
Alvin I. Frederick, Esquire 
Timothy F. Maloney, Jr., Esquire   
Kathleen Howard Meredith, Esquire          
Ava E. Lias-Booker, Esquire
Amy E. Askew, Esquire

2011-2012
2012-2013
2013-2014
2014-2015
2015-2016
2016-2017
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noM in ation for “litigator of the Year”

Information about You

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        
Are you related to the nominee by blood or marriage: Yes    No   
(If yes, please describe relationship:           )

Information about Nominee:
Use additional sheets if necessary

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        

Litigation experience (length of practice, experiences showing expertise and integrity, collegiality (including observance of the 
MSBA Code of Civility), etc: 
                
               
               

Contributions to Improving Litigation Practice (legislation, continuing legal education, community, etc.):
               
               
               

Personal Professional and Academic Accomplishments (bar, memberships and activities, professional association, etc.):
               
               
               

Other: 
               
               
               

To the best of my knowledge, the nominee meets the criteria for nomination set forth in the instructions above.

________________________________
Signature of Person Making Nomination
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litigator of the Year aw ard 
Presen ted to aM Y e. askew

By david J. ShuStEr

Kramon & Graham principal, Amy E. Askew, has been 
named Litigator of the Year by the Maryland State Bar 
Association Litigation Section Council. Ms. Askew was 
selected for her exceptional litigation skills, results for 
clients, professionalism, civility, service to the profession, 
and community service. She was presented with the award 
at the annual MSBA conference in Ocean City on June 16.

A successful trial attorney with more than 15 years of complex 
commercial, civil, and criminal litigation experience, Ms. 
Askew primarily represents the rail and health care indus-
tries and individuals in professional responsibility matters. 
In 2016, Ms. Askew served as a key member of the defense 
team that successfully represented one of six Baltimore po-
lice officers who were charged in connection with the death 
of Freddie Gray. The client was acquitted of all charges.

In congratulating Ms. Askew on the award, Andrew Jay Gra-
ham, Kramon & Graham co-founder and recipient of the inau-
gural Litigator of the Year award in 2012, commented, “Amy 
is a truly exceptional trial lawyer. She is a master storyteller 
who connects with jurors and makes the most complex facts 
seem simple. She is passionate about the legal profession and it 
shows through her success and dedication to client work.” He 
added, “Amy played a crucial role in the defense of not only 
our client, but of all of the police officers who were charged in 
connection with the death of Freddie Gray. I am proud to see 
her many professional achievements honored with this award.”

Other prominent Maryland lawyers who have been selected 
for the award include Alvin I. Frederick, Timothy F. Maloney, 
Jr., Kathleen Howard Meredith, and Ava E. Lias-Booker.

Ms. Askew's successful case results have led to numerous 
professional honors including recognition by Benchmark 
Litigation, Maryland Super Lawyers, and The Daily Record's 
Leading Women Award in 2010. She was named to The Daily 
Record’s list of Maryland’s Top 100 Women earlier this year.

Ms. Askew serves as an alumnae mentor with the Baltimore 
Girls’ School Leadership Coalition and volunteers for My 
Sister's Place Women's Center's major fundraising effort.

Ms. Askew is a member of the Maryland State Bar Association, 
Bar Association of Baltimore City, American Bar Association, 
Federal Bar Association, Defense Research Institute, and Na-
tional Association of Railroad Trial Counsel.  She is a graduate 
of the University of Baltimore School of Law (J.D., magna cum 
laude, 2001) and Franklin & Marshall College (B.A., 1996).

Annual Judge’s Dinner  
& Presentation of  
The Harrell Award  

For Judicial Excellence
 
 

April 19, 2018  
6 p.m. 

DoubleTree by Hilton  
Annapolis 

SAVE THE DATE 
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annual Meeting review :  sP oiling for a fight – 
Preventing, sP otting, and addressing esi destruCtion

By JuStin a. rEdd*

(continued on Page 13)

One of the highlights of the Litigation Section’s Annual 
Meeting in Ocean City was a presentation on how to pro-
tect against the loss of evidence at the hands of a litigation 
adversary, detect spoliation of electronically stored infor-
mation (“ESI”) when it occurs, and take appropriate steps 
with the opposition and the court to preserve and enforce 
the client’s rights.  The presentation comprised three parts.

Michael Berman of Rifkin Weiner Livingston LLC led the first 
part of the presentation, entitled “Common Sense Makes Good 
Law.”  He addressed the general legal principles applicable 
to the spoliation of evidence.  Mr. Berman discussed current 
trends, rules amendments, and case law related to ESI preser-
vation and spoliation.  An analysis of the differences between 
Maryland and federal spoliation law is covered in more depth 
in “The Spoliation Doctrine in Maryland,” an article authored 
by Mr. Berman and Alicia Shelton, Esq. of Zuckerman Spaeder 
LLP, which appears in this issue of The Maryland Litigator.

Next, David Greetham of Ricoh Forensics presented “Com-
puter Forensics – Beyond the  Basics,” an overview of the 
science and technology behind legal ESI issues.  Mr. Greetham 
explained that  computer forensics is not an art, but a science, 
that has largely been driven by the need in law enforcement 
and litigation for objectively verifiable data analysis.  For Mr. 
Greetham, forensic investigations in both the civil and criminal 
contexts commonly include fraud in accounting, banking, or 
securities, and related asset recovery efforts.  A typical inves-
tigation begins by taking a snapshot of the data on a computer 
or other device (an “image”), by on-site or remote means.  Mr. 
Greetham explained that an image can be searched not only 
for information that was meant to be stored on the device, but 
also data that were meant to be deleted.  When a computer file 
is deleted in the traditional sense, the file is no longer readily 
accessible through the computer’s indexing system, but the 
actual information remains.1 A spoliator can take additional 
steps to overwrite files so as to cause the data to be lost for-
ever.  Mr. Greetham described how a forensic investigator 
can detect artifacts of spoliation efforts.  Even after this type 
of evidence destruction, a forensic professional can analyze 
metadata to determine when such actions were taken, as well 
as gain a wealth of information about any remaining data.2   

In the final portion of the program, Kramon & Graham prin-
cipals David Shuster and Jean Lewis demonstrated how the 
foregoing legal and technological principles applied to an 
actual case.  In this regard, they presented a case study of 
Schlossberg v. Abell, United States Bankruptcy Court for the 
District of Maryland.  The case involved a debtor who had 

obtained hundreds of properties through mortgage rescue 
scams.  Some of the victims won large judgments against him 
and his business.  While those creditors attempted to collect 
on their judgments, the debtor filed for bankruptcy protection.   

The Chapter 11 bankruptcy trustee engaged Kramon & Graham 
to serve as special litigation counsel to bring an adversary pro-
ceeding against the debtor and related parties to avoid fraudulent 
transfers and recover concealed assets for the benefit of credi-
tors.  This required investigating a web of  business entities, 
properties, and bank accounts, and the examination of ESI on the 
business and personal computers of the debtor and his family.  

The case had many of the hallmarks that should put an attorney 
on guard for potential spoliation, including allegations of fraud 
and deceptive business practices by the debtor and the debtor’s 
litigation history that included sanctions for discovery violations.  

While a motion to dismiss the bankruptcy trustee’s complaint 
was pending,3 the debtor was required in the main bank-
ruptcy case to produce ESI.4 The trustee issued subpoenas 
specifically seeking “bit-by-bit” images of all computers and 
devices, and engaged Ricoh as a forensic ESI consultant. 

There were more warning signs that caused the trustee’s 
counsel to become concerned that evidence was at risk of 
being spoliated, including evolving excuses for delaying 
the production of the ESI.  When the forensic images were 
finally obtained,5 Ms. Lewis and Mr. Shuster – with the 
assistance of Ricoh – found compelling evidence of spolia-
tion.  Most notably, the team discovered that the computers 
had been “wiped” with a wiping program called CCleaner. 

With counsel’s suspicions confirmed with scientific evidence,6  
Kramon & Graham quickly filed a motion for sanctions.7 The 
parties entered a protective order requiring the defendants to stop 
further destruction, with monthly compliance reports from de-
fendants’ ESI consultant.  The Court ordered discovery on spoli-
ation issues and held an evidentiary hearing to determine wheth-
er spoliation had occurred and, if so, the appropriate sanctions.

At the week-long evidentiary hearing, Mr. Shuster and Ms. 
Lewis presented evidence of widespread spoliation.  That evi-
dence included expert testimony and the testimony of several 
fact witnesses, like defendants’ IT professional, their bookkeep-
er, and defendants themselves.  In addition, the trustee presented 
evidence that, in other court proceedings, defendants had been 
the subject of multiple orders compelling the production of in-
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the sP oliation doCtrin e in MarY lan d
By MiChaEl d. BErM an and aliCia ShElton*

(continued on Page 13)

The spoliation doctrine has been described as the “flip side” 
of the duty to preserve potentially responsive information 
when litigation is reasonably anticipated.  Oversimplified, 
spoliation occurs when a potential litigant destroys or al-
lows relevant information to go missing.  The spoliation 
doctrine effectuates the principle that, when a person an-
ticipates litigation, he or she must use reasonable efforts 
to preserve potentially responsive information.  If unique 
information is lost, a court may take remedial action, i.e., 
impose a sanction.  However, under the January 2008 amend-
ments to the Maryland Rules, the outcome of a spoliation 
motion may differ from the outcome under the December 
2015 amendments to the Federal Rules of Civil Procedure.

In Maryland, the underlying principle is that: “[A] party 
should not be allowed to support its claims or defenses with 
physical evidence that it has destroyed to the detriment of its 
opponent.”  Cumberland Ins. Group v. Delmarva Power, 226 
Md. App. 691, 696-97, 130 A.3d 1183, 1187, cert. denied, 447 
Md. 298, 130 A.3d 1183 (2016).  Stated differently, the doctrine 
is based on the notion that a self-interested potential litigant 
will preserve favorable information, and a failure to do so is 
an implied admission that the missing data were unfavorable.  
See generally, M. Berman, THE DUTY TO PRESERVE ESI 
(ITS TRIGGER, SCOPE, AND LIMITS) & THE SPOLIA-
TION DOCTRINE IN MARYLAND STATE COURTS, 45 U. 
Balt. L.F. 129 (2015).  “Grounded in fairness and symmetry,” 
Cumberland, 226 Md. App. at 696, 130 A.3d at 1186, the doc-
trine’s objective is two-fold:  to level the playing field when 
significant information is missing, and to deter misconduct.
  

Historically, to achieve these dual objectives, the Maryland Rules 
and the Federal Rules of Civil Procedure provided courts broad 
discretion to impose appropriate sanctions for the failure to pre-
serve discoverable information, while litigants were provided a 
“safe harbor” for loss of ESI as the result of “routine, good-faith 
operations of an electronic information system.”  Maryland’s 
“safe harbor,” Rule 2-433, was patterned on former FRCP 37(e).  

In December 2015, however, the Maryland and Federal Rules 
parted textual company.  At the federal level, there was con-
cern that the “safe harbor” of former FRCP 37(e) was too 
shallow.  As a result, litigants often felt compelled to “over 
preserve” in order to avoid sanctions.  This increased the 
cost of litigation and was contrary to FRCP 1 (providing for 
the “just, speedy, and inexpensive” determination of cases).  
In December 2015, after a National dialogue and extensive 
study, FRCP 37(e) was amended to replace the “safe harbor” 
with a comprehensive framework for sanctions analysis in the 
ESI context.  See Advisory Committee Note to FRCP 37(e).  
Further, the Advisory Committee Note to Rule 37(e) states 
that the Rule “forecloses reliance on inherent authority or state 
law to determine when certain measures should be used.”1  

The Maryland Rules retain the “safe harbor.”  As such, Mary-
land courts tend to analyze sanctions under both a rule-based 
and common-law approach using their inherent powers.  See 
e.g., Cumberland, 226 Md. App. at 701, 130 A.3d at 1189.  In 
a series of recent decisions from the Court of Special Appeals 
of Maryland, the intermediate appellate court has continued to 
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Cosa sP otlight: Ju dge stu art berger
By StEvEn M. KlEP P Er 

(continued on Page 15)

Over at the Maryland Appellate Blog, we’re kicking off 
a series of profiles of the judges of the Court of Special 
Appeals. Our guinea pig for this series is Judge Stuart 
R. Berger, who holds one of the Court’s eight at-large 
seats. I interviewed him at his Baltimore City chambers. 

PATH TO THE APPELLATE BENCH

Judge Berger is a 1981 graduate of Bucknell University and 
a 1984 graduate of the University of Baltimore School of 
Law. His first job was as an associate at Melnicove, Kaufman, 
Weiner, Smouse & Garbis, P.A. “That’s where I learned to be 
a trial lawyer,” he said. There he worked with deans of bar, 
such as Al Figinski, Robert Cahill, and Arnold Weiner. Figinski 
was his mentor, and, when the firm dissolved in 1989, Berger 
followed him to Weinberg & Green, LLC, which eventually 
merged with Saul Ewing just before Judge Berger’s appoint-
ment to the bench. Figinski maintained a significant appellate 
practice, giving Berger experience with appeals in the Court 
of Appeals, Court of Special Appeals, and Fourth Circuit.

Governor Glendening appointed Judge Berger to the Circuit 

Court for Baltimore City, where he served for 13 years—in-
cluding as chief of the criminal docket from 2002 to 2003. 
“I’m a product of my experience on the circuit court,” Judge 
Berger told me. He sees appeals from a trial judge’s perspec-
tive, helping him when he encounters the kinds of issues 
(such as Hicks questions) that trial judges routinely face. 

Governor O’Malley appointed Judge Berger to the Court 
of Special Appeals in 2012. The Maryland State Bar As-
sociation Section of Litigation selected Judge Berger 
as its Judge of the Year for 2012–13. In 2013, he was a 
finalist for Baltimore City’s seat on Court of Appeals.

The greatest adjustment for Judge Berger upon moving to the 
appellate bench was the schedule. When he was a trial judge, 
his day ended as soon as he discharged the jury; but he needed 
to give four months’ notice to take a day off. As an appellate 
judge, he works longer hours, but with much greater flexibility 
where and when he works. He gives the same flexibility to his 
senior clerk, who works remotely for a portion of the week.  

CHAMBERS

Judge Berger’s cavernous chambers are filled with bound 
volumes of the Maryland Reporter. He still uses the bound 
volumes, despite ribbing from his law clerks. Calling him-
self a “dinosaur,” Judge Berger spoke of his love for read-
ing newspapers and hard-copy briefs. He takes pride in his 
filing system for briefs and records on appeal, plus a large 
filing cabinet filled with every one of his appellate opinions. 
Although most newer judges have three law clerks, Judge 
Berger’s paper-driven chambers call for the more traditional 
setup—a judicial assistant, one senior clerk, and one term clerk. 

His chambers are tight-knit. His judicial assistant, Kathy 
Boone, has followed him from job-to-job, stretching back to 
Judge Berger’s days as an associate at Melnicove Kaufman. 
Mentoring clerks (22 so far) is one of the great joys of the 
job for him, and he considers his law clerks to be his legacy.
 
Judge Berger interviews 10 to 12 candidates for his term 
clerk position each year, looking for the best fit among 
the qualified candidates. He tends to hire early in the 
cycle, more than a year before the clerkship begins.
 
He does  not  use  in terns  as  much as  some oth-
er judges, though he sometimes does hire a sum-
mer intern. Interns typically write bench memoranda. 
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(continued on Page 15)

The adage “the devil is in the details” has perhaps never 
been more accurate than with respect to contract indem-
nification clauses pertaining to attorney’s fees. All too 
often parties enter into a contract believing that they are 
protected, only to have a judge or arbitrator later determine 
that some of the “agreed upon” terms are ambiguous. What 
seemed clear in the beginning becomes cloudy, and what 
once was considered “bargained for” is altogether lost. 

Maryland generally follows the common law “American Rule” 
which states that a prevailing party is not awarded attorney’s 
fees unless (1) the parties to a contract have an agreement to 
that effect, (2) there is a statute that allows the imposition of 
such fees, (3) the wrongful conduct of the defendant forces a 
plaintiff into litigation with a third party, or (4) a plaintiff is 
forced to defend against malicious prosecution.1  As a result, 
fee-shifting provisions have become commonplace in a large 
number of contracts, particularly in indemnification clauses. 

With respect to these clauses, Maryland case law has drawn 
a distinction between the recovery of attorney’s fees incurred 
in defending against third-party indemnification claims and 
those expended in prosecuting a claim against an indemni-
tor. The Court of Appeals has stated that where the contract 
provides no express provision for recovering attorney's fees 
in a first party action establishing the right to indemnity, 
the contract exception to the American rule will not be ex-
tended.2 Therefore, the more specific your contract language 
is with respect to a potential first-party action, the better. 

The recent Court of Appeals opinion in Bainbridge St. Elmo 
Bethesda Apartments, LLC v. White Flint Express Realty 
Group Limited Partnership, LLLP, 30, SEPT.TERM, 2016, 
2017 WL 3034029 (Md. July 18, 2017), provides clarity on 
the limited circumstances under which a contractual indemnity 
provision can be read as a first-party fee shifting provision.

Bainbridge was an appeal of an award of attorney’s fees by 
the Circuit Court for Montgomery County3  in a construc-
tion dispute. The issue was whether the respondent, White 

Flint Express Realty Group Limited Partnership, LLLP 
(“White Flint”), was entitled to recover attorney’s fees which 
were expended in connection with an action to enforce the 
contract between it and the petitioner, Bainbridge St. Elmo 
Bethesda Apartments, LLC (“Bainbridge”), based upon an 
indemnity provision contained in the contract. The Court of 
Special Appeals held that the contract provided expressly for 
attorney’s fees to be recovered in a first-party indemnifica-
tion action.4  After granting Bainbridge’s petition for writ of 
certiorari, the Court of Appeals affirmed the lower courts’ 
rulings and found the award of attorney’s fees to be proper.
 
Bainbridge, an entity that was formed in order to manage 
the construction and operation of a new 17-story high rise 
apartment building in Bethesda, owned the property imme-
diately adjacent to property containing buildings owned by 
White Flint. The construction project required excavation of 
a 50-foot-deep hole on Bainbridge’s property, and the hole 
was to be held open by steel cables protruding under and onto 
White Flint’s property. To install the steel cables, Bainbridge 
sought an easement from White Flint. After several months 
of negotiation, and before construction began, Bainbridge 
and White Flint entered into a “Crane Swing, Tie Back and 
Swing Scaffold Easement Agreement” (the “Agreement”). 

Article 19 of the Agreement contained an indemnifica-
tion provision, which stated:

Indemnity. Bainbridge hereby indemnifies, and agrees 
to defend and hold harmless White Flint… from any 
and all claims, demands, debts, actions, causes of ac-
tion, suits, obligations, losses, costs, expenses, fees, 
and liabilities (including reasonable attorney’s fees, 
disbursements, and litigation costs) arising from or 
in connection with Bainbridge’s breach of any terms 
of this Agreement or injuries to persons or property 
resulting from the Work, or the activities of Bain-
bridge or its employees, agents, contractors, or affili-
ates conducted on or about the White Flint Property, 

Case uP date: 
MarY lan d’s Con traCt ex CeP tion to the “aM eriCan 

ru le” for attorn eY s’ fees in first-PartY 
in deM n ifiCation aCtion s

BainBridgE St. ElM o BEthESda aP artM EntS, llC v. WhitE Flint ExP rESS rEalty grouP 
liM itEd PartnErShiP, lllP, no. 30, SEP tEM BEr tErM , 2016, oP inion By J. raKEr

By J. tEigEn hall – roSEnBErg Martin grEEnBErg, llP
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MarY lan d MediCal MalP raCtiCe stan dard 
of Care: the argu ed an d reargu ed Case for 
the ex isten Ce an d aP P liCation of a n ation al 

stan dard of Care

By MatthEW  J. ChalKEr

A number of years ago, I worked for a medical malpractice 
defense firm, and firmly believed, as did the partners I spoke 
with, that the medical malpractice standard of care in Maryland 
was a “national” standard of care.  After more than a year at 
the firm, I found myself in trial, arguing against a plaintiff’s 
attorney that the applicable standard of care to which doctors 
are held in Maryland medical malpractice cases was a national 
standard of care.  The judge in that case agreed that the stan-
dard of care in Maryland was a “national” standard of care.
  
Several years passed, and during that time, the attorneys I 
worked with, and across from, all seemed in agreement that 
the relevant standard of care in a medical malpractice case was 
a “national” standard of care.  Imagine, then, my surprise, as 
I walked into trial several months ago in a different case, by 
then on the plaintiff’s side of the courtroom, to hear a defense 
attorney argue, in support of an oral motion to strike a plain-
tiff’s experts, that the standard of care was not “national,” 
but instead, a locality based standard.  This standard would 
preclude an expert from testifying if the expert was not from 
the “same” or a “similar” community as the defendant health 
care provider.  The judge sided with the defense, but ruled 
that the communities in which the defendant health care 
provider and my client’s expert practiced were the “same or 
similar,” thereby permitting the plaintiff’s expert to testify.

 Perhaps the inconsistency in the rulings arose because, while 
the case law strongly supports the position that the standard of 

care is national, the Maryland Health Care Malpractice Claims 
Act1 (“the Act”) appears to call this into question.  Below 
is a review of this issue, and a statement for the existence, 
and application, in Maryland of a national standard of care.

A FRAMEWORK FOR THE STANDARD OF CARE ISSUE

“The standard of care for a health care provider is that de-
gree of care and skill that would be used by a reasonably 
competent health care provider engaged in a similar practice 
and acting in similar circumstances.”2   With rare exception, 
expert witness testimony is necessary to prove a health care 
provider’s breach of the standard of care, or to defend an 
allegation of the same.    The question this article seeks to 
address is whether a defendant health care provider is held 
to a national or local standard of care.  In other words, will 
an expert medical witness be permitted to testify if the expert 
demonstrates knowledge of the national standard of care, which 
the medical profession recognizes through the process of medi-
cal school accreditation and standardized board certification, 
or be disqualified as an expert if the expert does not practice 
in the same or a similar community, known as a locality rule. 

THE CASE LAW

As the case law currently stands, Maryland has rejected a 

(continued on Page 17)
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During the June 2017 MSBA Annual Meeting, the Sec-
tion of Litigation and its Appellate Practice Commit-
tee presented their annual Supreme Court Term in Re-
view panel. I had the pleasure of introducing Dahlia 
Lithwick, Jim Feldman, and Catherine M.A. Carroll.

Ms. Lithwick is nationally known for her legal analysis pieces 
at Slate and for her Amicus podcast. She began by framing 
the discussion, with the Court having eight members for over 
a year, and with Justice Neil Gorsuch joining the Court for 
the final months of the term. She also discussed the Court’s 
then-pending cases in Trinity Lutheran, addressing a religious 
preschool’s eligibility for state playground funds, and Matal v. 
Tam, addressing the trademarking of “disparaging” trademarks.

Mr. Feldman is a solo practitioner and an adjunct professor 
working with the University of Pennsylvania Supreme Court 
Law Clinic. This past term marked his fiftieth Supreme Court 
argument. He discussed: Justice Kagan’s opinion for the 
Court in Cooper v. Harris, holding that two North Carolina 
congressional districts were unconstitutional racial gerry-

manders; Advocate Health Care Network v. Stapleton, a case 
that he argued regarding church ERISA plans; and Buck v. 
Davis, which found ineffective assistance by a capital defense 
attorney who failed to challenge a psychologist’s opinion 
that black defendants were statistically prone to violence.
 
Ms. Carroll is the partner in charge of WilmerHale’s Wash-
ington, D.C. office. She has argued before the Supreme 
Court three times, including last term. She discussed how 
the Court, with an even number of justices, took cases on 
less-divisive questions like venue and personal jurisdiction. 
Those cases included TC Heartland LLC v. Kraft Foods 
Group Brands LLC, which dramatically restricted venue in 
patent cases, and the then-pending Bristol-Myers Squibb Co. 
v. Superior Court, addressing the scope of specific personal 
jurisdiction in state courts.  Ms. Carroll also discussed the 
then-pending cross-border shooting case, Hernandez v. Mesa.

The panel concluded with questions from the audi-
ence on a range of topics. We hope that the audience, 
which included many state judges, enjoyed the program. 

aP P ellate PraCtiCe CoM M ittee holds an n u al 
su P reM e Cou rt terM -in-review  Pan el

By StEvEn M. KlEP P Er
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The majority of bills passed by the Maryland General Assem-
bly and signed by the Governor during the 2017 legislative 
session go into effect on October 1, 2017.  The following is a 
brief summary of some of the bills taking effect on October 
1st that may be of interest to the members of the Litigation 
Section.  More information about the following bills and 
others not listed below may be found on the Maryland Gen-
eral Assembly website: http://mgaleg.maryland.gov/webmga/.

CIVIL LAW 

Statute of limitations for damages from child sexual abuse 
(Chs. 12, 656) (CJP § 5-117).  Increases the statute of limitations 
on an action for damages arising out of an alleged incident of 
sexual abuse of a minor, from 7 years beyond the victim’s age of 
majority to the later of: (1) 20 years beyond the age of majority; 
or (2) 3 years after a criminal conviction for the alleged abuse.  
The enactment does not apply retroactively to an action barred 
by the statute of limitations in effect before October 1, 2017.
  

Animal owner liability (Ch. 413) (CJP § 11-110).  Es-
tablishes compensatory damage liability of a person who 
tortuously causes the injury or death of a pet while act-
ing through an animal under the person’s ownership, 
and increases the damages cap from $7,500 to $10,000. 

In-house counsel legal representation (Chs. 507, 508) (BOP § 
10-206).  Expanding an exception to the requirement of Maryland 
bar admission in order to practice law in the State by authorizing 
an out-of-state attorney to provide legal advice to the attorney’s 
employer or employer’s organizational affiliates.  The previous 
exception was limited to legal advice provided to a corporation.

Unpaid workers’ comp survivor benefits (Chs. 69, 70) (LE § 
9-640).  Increases, from $45,000 to $65,000, the limitation on 
unpaid benefits that may survive to a covered employee’s spouse 
or dependents when the employee was receiving permanent total 
disability benefits and died from a cause unrelated to the claim.  

Foreclosure on vacant and abandoned property (Ch. 617) 
(RP §§ 7-105.1 and 7-105.14).  Authorizes a secured party to 
petition the circuit court for leave to immediately commence 
foreclosure on the mortgage or deed of trust for a vacant and 
abandoned residential property that meets certain criteria.
  
Certification of mortgages and deeds of trust (Chs. 520, 
521) (RP § 3-104). Repeals the requirement that a mort-
gage, deed of trust, or assignment or release of a mortgage 
or deed of trust bear a certification that the instrument was 
prepared by a party to the instrument, an attorney, or under 
the supervision of an attorney before it may be recorded. 

Surviving spouse’s share of intestate estate (Chs. 626, 
627) (ET § 3-102).  Increases a surviving spouse’s share 
of an intestate estate with surviving issue or a surviv-
ing parent from the first $15,000, plus one-half of the 
residue, to the first $40,000, plus one-half of the residue.  

FAMILY LAW

Restoration of name following divorce (Chs. 624, 625) 
(FL § 7-105).  Requiring a court, upon request of a party 
within 18 months after an entry of a final decree of abso-
lute divorce, to restore the use of a party’s former name.

new  law s takin g effeCt oCtob er 1
By JErEM y M. MCCoy

(continued on Page 20)
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When I say I was very senior, I mean only that I was much 
older, not more distinguished, or smarter, than other law clerks 
when I returned to work in 2013 after a decade off with family, 
which had been preceded by a decade in private practice after 
law school. I was lucky enough to land a position as the senior 
law clerk for a newly appointed appellate judge. I was also 
lucky that this particular judge was willing to put up with me: 
I couldn’t always work traditional hours because of children’s 
concerts, parent meetings, and other relatively unimportant 
things. But my judge was bright and absolutely delightful 
to work with, and he knew he would get his money’s worth. 
Coming back to work was more fun than I had expected, and 
the chance to engage the brain gears again left me wanting 
to work as hard as I had in private practice years ago. The 
relative portability of the work—anyone can write at home, 
as long as you have a laptop—was ideal for helping adjust 
me, and my family, to a whole new set of challenges. It was 
great for my husband (also a lawyer) and me, too. What a re-
freshing change of pace to talk not about our children, which 
had occupied the large majority of my intellectual bandwidth 
(how many times can you debate the finer points of an epi-
sode of Dora the Explorer, after all?), but to talk instead about 
conflicts of law, or the latest criminal appeal I was grappling 
with, or how to unpack a legally simple, but factually com-
plicated, brief submitted by a pro se appellant in a domestic 
dispute, whose writing conveyed more animus than analysis?
What I marveled at more than anything was the incredible range 
of quality in the briefs. I’m now in a spot where most of what 
I do is brief-writing, and it is incredibly challenging. I find 
that I borrow a lot from what I learned over those three years, 
where reading all those briefs revealed some patterns of writing 
that worked, and writing that didn’t, that are worth sharing. 

Writing dos:
• Write for an idiot, but don’t make your reader feel like one. 

If you are writing a brief to the Court of Special Appeals, 
you have fifteen potential readers, and the Court of Appeals 
gives you seven definite ones. And that’s just a start—re-
member that the judges’ law clerks are often the first to see 
your brief, and while they are extremely smart and very 
well-educated, your brief might mark the first time they 
are seeing a particular issue, so you can’t assume a good 
base of knowledge in a specialized area of the law. Of the 
potential judges you are writing for on CoSA, one on your 
panel might have practiced in the same area of law that you 
do, and another could be new to it, so you need to be clear, 
but not too simplistic, about setting up the legal and factual 

backdrop. (And, don’t forget, one of those judges also 
could have written an opinion whose principles you are 
invoking, or attacking.) So the challenge is to break down 
the issues in simple language without a condescending 
tone. I have always liked a brief that starts with “This is a 
case about…” as long as the next words accurately capture 
the flavor of the case (even if it’s got a tilt to your position).

• Break things down. This is a spin-off from the last, but 
it’s worth noting. If you have grappled with an appeal 
for ages, the analytical path that gets you from Fact A to 
Suggested Holding Z might seem obvious. But try writ-
ing it down, with every letter in between, so you connect 
each and every dot in a way your reader can understand, 
whoever he may be. If you have a factually complex case, 
consider trying to tell that story a chapter at a time, and 
mark plot changes in your statement of facts under smaller 
sections rather than a 10-page discourse of solid text.

• Articulate the standard of review. Standard of re-
view matters, and can sometimes be a deciding fac-
tor. It’s hard to rephrase in a new and interesting 
way that “appellate courts review the trial court’s 
decision for an abuse of discretion,” but this isn’t 
where your artful and creative style needs to come in.

• Tell the Court what you want. It’s easy when you get to 
the end of a brief to pat yourself on the back so much that 
you forget to clarify the remedy. It isn’t always a simple 
“affirm” or “reverse,” and sometimes the procedural 
thicket of a remand can be one of the hardest parts.  And if 
you don’t take the time to articulate it, but your opponent 
does, you’ve lost the chance to get your brief to the top 
of the heap and your position top of mind for the judges.

Writing don’ts:
• Don’t editorialize. Or, as I tell my girls, “don’t be snotty.” 

There’s nothing wrong with saying that your opponent’s 
argument is wrong, or legally incorrect. But it starts getting 
nasty when an advocate accuses the other side of being “dis-
ingenuous” or “nonsensical,” and it’s surprising how often 
it happens. Let the other side’s brief speak for itself, and 
trust that the judges will discern the flaws in their argument.

• Don’t fall in love with the sound of your own voice. I’ve 
written phrases that I was so proud of that I can’t believe 
they won’t get published somewhere. But then I’ve real-
ized that a particular phrase, as pretty as it sounds, doesn’t 
actually fit, or make the point all that well. And to the point 
of considering your audience, law clerks are young, and 

a view  froM  well below  the ben Ch
Musings of a (very) senior law clerk

By JEnny hovErM ill

(continued on Page 22)
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formation.  Likewise, the trustee’s counsel presented evidence 
that the defendants were on notice and understood their duty to 
preserve ESI.  Perhaps most importantly, the trustee’s counsel 
presented compelling evidence that the acts of spoliation cor-
responded to key moments in the litigation – for example, just 
before the debtor was required to produce documents.  This 
timeline was instrumental in demonstrating that the destruction 
of evidence was not inadvertent but rather was intentional.8   

After the hearing and post-hearing briefing and argument, the 
Court held that the defendants who were the subject of the 
spoliation motion acted in bad faith and for the purpose of de-
priving the trustee and creditors of evidence.  Accordingly, the 
Court awarded the severe sanction of default judgments on the 
bulk of the trustee’s claims, as well as attorneys’ fees and costs.9   
This case study shows how a vigilant lawyer, armed with objec-
tive forensic computer science, can protect a client’s rights even 
in the face of an adversary who is determined to evade the law.    
  
* Justin Redd is an associate at Kramon & Graham, P.A. and was counsel to 
the trustee in the case discussed in this article.   
1 The data may be automatically overwritten over time as hard drive space 
becomes needed.  In the case of a device with a large amount of storage, 
automatic overwriting may only become necessary after a long time, if ever.  
Therefore, “deleted” information may remain on a computer indefinitely.    
2 Mr. Greetham also explained the challenges ahead in light of the exponen-
tial expansion of the amount of data created in the world every day.  With 
the rise of the “Internet of Things” — the proliferation of objects like home 
appliances that have Internet connectivity — the rate of data creation will 
only rise.  
3 The defendants’ motion to dismiss was denied as to forty of the forty-three 
counts in the complaint.  Schlossberg v. Abell (In re Abell), 549 B.R. 631, 
677 (Bankr. D. Md. 2016).  
4 See Fed. R. Bankr. P. 2004.  
5 Ricoh deployed a device called a Remlox (invented by Mr. Greetham) 
that plugs into a computer and creates a bit-by-bit image.  The Remlox is 
sent to the owner of the computer, with simple instructions to connect the 
Remlox at the end of the work day, without the need to disconnect or move 
the machine.  Thus, there was no credible argument to be made that imaging 
the computers would disrupt the defendants’ business or otherwise impose 
a burden.  From the images, Ricoh produced reports like lists of deleted and 
active files, and the history of external hard drives that had been connected 
to a given computer, to help counsel plan discovery.  
6 The Trustee’s ESI consultant, Ricoh’s David Hendershott, summarized the 
forensic evidence in a detailed affidavit.
7 “[T]here is a particular need for [spoliation sanctions] motions to be filed 
as soon as reasonably possible after discovery of the facts that underlie the 
motion. This is because resolution of spoliation motions are fact intensive, 
requiring the court to assess when the duty to preserve commenced, whether 
the party accused of spoliation properly complied with its preservation duty, 
the degree of culpability involved, the relevance of the lost evidence to the 
case, and the concomitant prejudice to the party that was deprived of access 
to the evidence because it was not preserved.”  Goodman v. Praxair Servs., 
Inc., 632 F. Supp. 2d 494, 508 (D. Md. 2009).
8 Proving an adversary’s state of mind is often very difficult; spoliators will 
rarely admit that they destroyed evidence for the purpose of keeping it from 
the opponent.  The case law on spoliation has developed to identify the 
type of indirect evidence that can show bad faith that justifies the harsh-
est sanctions.  In particular, the volume and timing of data deletion can be 
highly probative of a spoliator’s bad faith.  See, e.g., Victor Stanley, Inc. v. 
Creative Pipe, Inc., 269 F.R.D. 497, 531 (D. Md. 2010).  The timeline in the 

(continued from page 5)
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Abell case also showed a long period between 2012 and 2015 where wiping 
was not done, undercutting the defense argument that the wiping program 
was part of normal computer maintenance or used in the ordinary course of 
business.
9 Schlossberg v. Abell (In re Abell), No. 13-13847, Adv. No. 14-0417, 2016 
WL 1556024 (Bankr. D. Md. Apr. 14, 2016).  

(continued from page 6)
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rely on the “broad discretion” of trial courts in sanctioning spo-
liation.  Cumberland, 226 Md. App. at 699, 130 A.3d at 1188.

Initially, Maryland courts, like Federal courts under FRCP 
37(e), insist that, for there to be spoliation, litigation must be 
reasonably anticipated when ESI goes missing.  For example, 
in Clar v. Muehlhauser, No. 0851, 2017 WL 2962816 (Md. Ct. 
Spec. App. July 12, 2017) (unreported), the Court of Special 
Appeals rejected the appellants’ request for an adverse infer-
ence as a sanction for the appellee’s destruction of alleged 
surreptitious videos of a women’s rest room, because the de-
struction occurred before litigation was reasonably anticipated.  
In doing so, the Court looked at the four-factor test set forth 
in Klupt v. Krongard, 126 Md. App. 179, 199, 728 A.2d 727, 
737 (1999) (citing White v. Office of the Public Defender, 170 
F.R.D. 138, 147-48 (D. Md. 1997)) (“White test”)2. Contrary 
to FRCP 37(e)(1), the Court noted that the elements of the 
spoliation test include “an intent to destroy the evidence….” 
But, consistent with FRCP 37(e) (providing an “anticipation… 
of litigation” requirement), because the “destruction occurred 
before the lawsuit was filed and even before discovery of the 
subject camera that gave rise to such lawsuit,” the elements of 
the White test had not been met.  Clar, 2017 WL 2962816, at *7.  

In Cumberland, 226 Md. App. at 691, 130 A.3d at 1183, the 
Court addressed, as a matter of first impression, how to apply 
the spoliation doctrine where the evidence or physical object 
that was destroyed, in this instance a house, was itself the 
subject of the case.  The litigation arose from a house fire.  
The plaintiff home insurer maintained access to the meter box 
that it argued was responsible for the fire, but demolished the 
remains of the house itself.  The defendant power company 
moved for sanctions in the form of dismissal, arguing that 
by demolishing what remained of the house, the plaintiff 
had irreparably prejudiced the defendant from developing 
possible defenses.  The trial court dismissed the plaintiff’s 
claims and in affirming the trial court, the appellate court 
weighed “the degree of fault (or, in some instances, intent) 
on the part of the spoliator, on the one hand, with the level of 
prejudice that inures to the defense because the evidence has 

(continued on Page 11)
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(continued from page 13)
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been destroyed, on the other.”  Id. at 699, 130 A.3d at 1188.  
It would appear that Cumberland stands for the proposition 
that “game ending” sanctions are justified where there is a 
knowing destruction of relevant information after a duty to 
preserve attached.  That would comport with FRCP 37(e)(2)(C).

In Tyler v. Judd, No. 0610, 2016 WL 3570467 (Md. Ct. Sp. App. 
June 30, 2016) (unreported), a woman underwent a sterilization 
procedure.  Prior to the procedure, the treating physician had 
allegedly assured her that the procedure was 100% effective 
and painless.  After suffering pain and becoming pregnant, 
the woman sued the physician for, inter alia, lack of informed 
consent.  During discovery, the physician committed suicide 
and the plaintiff moved for sanctions under Maryland Rule 
2-433, asserting that “by taking his own life, [the physician] 
had intentionally destroyed evidence that would have been 
obtained through his testimony.”  Id. at *2.  The Court deter-
mined that four factors in White had not been met because 
the physician had not taken his own life with the intent to 
destroy evidence.  While FRCP 37(e) applies only to ESI, it 
would not have imposed an intent requirement to justify sanc-
tions.  Instead, it would have required evaluation of whether 
reasonable steps to preserve were taken, whether the lost ESI 
could not be restored or replaced, and whether plaintiff was 
prejudiced.  If so, curative instructions could have been issued.

Castruccio v. the Estate of Castruccio, 230 Md. App. 
118, 146 A.3d 1132 (2016), affirmed, __ A.3d __, 2017 
WL 3667724 (2017), arose out of a contest to a will, with 
the contestor arguing that, because a beneficiary had de-
stroyed a flash drive which may have contained files re-
lated to the will, the will could not be presumed valid.3

The beneficiary explained that the flash drive contained docu-
ments with confidential information related to her volunteer 
work as well as other documents concerning the testator and 
his businesses.  The trial court rejected the contestor’s argument 
and denied by implication the contestor’s motion for sanc-
tions, noting that “‘[t]here is no doubt that [the beneficiary’s] 
ill-considered actions have made the discovery process more 
difficult.’ ‘However,’ given the witnesses' ‘undisputed testi-
mony’ concerning the execution and attestation of the will, 
as well as ‘the totality of the record,’ the [trial] court could 
‘not conclude that her actions would supply the clear and 
convincing basis upon which a trier of fact would be able to 
overturn the presumed Will.’” Id. at 150, 146 A.3d at 1150.  
Relying on the court’s “broad discretion to fashion a remedy 
for spoliation,” the intermediate appellate court affirmed the 
trial court’s granting of summary judgment against the contes-
tor.  Id. at 150, 146 A.3d at 1151.  Under FRCP 37(e)(1), if 
there was a finding of both negligence and prejudice, a court 
could have imposed measures no greater than necessary to 
cure the prejudice.  Under FRCP 37(e)(2), if there was a find-
ing of “intent to deprive another party of the information’s 

use,” more stringent sanctions could have been imposed.

In Martin v. Meyer, No. 1796, 2016 WL 3406052 (Md. Ct. Spec. 
App.) (unreported), cert. denied, 450 Md. 124, 146 A.3d 473 
(2016), a custody modification proceeding, the mother argued 
that the father “had acted in bad faith by deleting his internet 
browser history, thus unnecessarily prolonging discovery, and 
accordingly, entitling her to fees.”  Id. at *11.  The father argued 
that the mother’s “claim of spoliation of evidence as the basis 
for a finding of bad faith is meritless because the trial court 
affirmatively found that Father’s conduct was not improper.”  
Id. at *12.  In affirming the trial court’s ruling, the appellate 
court noted that the trial court did not find any bad faith on the 
father’s part.  Under Rule 37(e)(1), if the mother was prejudiced 
and the information irreplaceable, it does not appear that bad 
faith would be required for measures no greater than neces-
sary to cure the prejudice.  Further, under Rule 37(e)(2), if the 
father acted with intent to deprive the mother of the informa-
tion’s use, more stringent sanctions may have been available.

FRCP 37(e) was amended after thorough study.  If one ac-
cepts the premise that the December 2015 amendment to 
FRCP 37(e) has been successful in limiting the problems of 
over preservation and unpredictable imposition of sanctions, 
the presence of a somewhat different doctrine in State courts 
undermines the value of that benefit.  Preservation obligations 
often arise before litigation commences, and the preserving 
potential party may not know which judicial system will be 
entertaining the lawsuit and which set of principles will apply.

* Alicia Shelton is an associate at Zuckerman Spaeder, LLP’s Baltimore 
office where she concentrates in commercial litigation.  Ms. Shelton was a 
law clerk to the Hon. Lynne Battaglia and is a graduate of the University of 
Baltimore School of Law.  Michael D. Berman is a partner at Rifkin Weiner 
Livingston, LLC.  The opinions expressed herein are solely those of the 
authors and not of any entity with which they are associated, nor do they 
constitute legal advice. 
1 The impact of that provision is open to question: “Defendants argue that 
the recent amendments to Fed. R. Civ. P. 37(e) and its advisory notes limit 
a court's ability to exercise inherent powers to remedy spoliation. However, 
even after the 2015 amendments, courts have continued to recognize powers 
to sanction the destruction of evidence outside of Rule 37(e)….”  Ronnie 
Van Zant, Inc. v. Pyle, No. 17 CIV. 3360 (RWS), 2017 WL 3721777, at *8 
n.16 (S.D.N.Y. Aug. 28, 2017) (dicta).
2 Under White, the elements of spoliation are:  “(1) An act of destruction; 
(2) Discoverability of the evidence; (3) An intent to destroy the evidence; 
(4) Occurrence of the act at a time after suit has been filed, or, if before, 
at a time when the filing is fairly perceived as imminent.”  Clar, 2017 WL 
2962816, at *7 (citing Klupt, 126 Md. App. at 199, 728 A.2d at 737) (citing 
in turn, White, 170 F.R.D. at 147-48).  “Constructive knowledge [of destruc-
tion] could also suffice to satisfy [the intent] element.”  Cumberland, 226 
Md. App. at 698, 130 A.3d at 1189.    
3 Spoliation issues were not addressed by the Court of Appeals in this case.  
Castruccio v. the Estate of Castruccio, __ A.3d __, 2017 WL 3667724 
(2017).  Interestingly, one of the first Maryland spoliation decisions arose 
out of a will contest.  Berman, SPOLIATION, 45 U. Balt. L.F. at 138-39.
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ARGUMENT AND OPINIONS

Judge Berger loves oral argument, which is his chance to get 
answers to burning questions. The judges receive their panel 
assignments about five weeks before argument. Although Judge 
Berger enjoys writing in all areas of the law (“we’re the last 
generalists,” he said), he loves zoning, planning, and land 
use cases. He also is happy when a case draws amicus briefs. 

Asked if there are any Senior Judges he likes to see assigned to 
a panel with him, Judge Berger said “all of them” because “our 
court is indebted to the retired judges we have on our court.” 
(He quickly added that “they are no longer referred to as ‘retired 
judges.’ They now are labeled ‘senior judges.’”)  “I, along with 
my colleagues, greatly value the senior judges with whom we 
serve. The institutional knowledge each of them has is beyond 
parallel.” When pressed to name a few names, he pointed to 
Judge Glenn Harrell (known for his colorful opinions) and Judge 
Robert Zarnoch (particularly in statutory construction cases).
 
The judges receive their panel and opinion assignments for 
argued cases four to five weeks before argument. He divides 
the opinions (about 5 to 8 per month) between his two clerks 
for bench memoranda or opinions. He writes out his opinions in 
longhand on legal pads. He aims to deliver all of his opinions, 
including reported opinions, within 90 days after argument.
 
Judge Berger does not hesitate to write a dissenting opinion 
when he thinks the majority opinion is wrong on the law. 
In five years on the bench, he has written eight dissents. 

QUIRKS

The trade-off for Judge Berger’s large chambers is that they’re 
in the courthouse basement. There is only one window that 
captures natural light, and not much of it. (Imagine Lieutenant 
Daniels’ office in Season 1 of The Wire, but cleaner.) He chose 
space over a view, moving from the sixth floor when Judge 
Albert Matricciani retired. As a result, don’t be surprised to 
see Judge Berger taking a walk in or around the courthouse, 
in search of light and human interaction. Now that he’s an 
appellate judge, of course, hardly anyone recognizes him. 

*The terminology for recalled judges changed from “retired judges” to “senior 
judges,” effective August 1, 2017. See Rules Order, 193rd Report of Rules 
Committee (June 20, 2017).

including without limitation, for any rent loss directly 
attributable to any damage to the White Flint Property 
caused by the construction of the Project, however, 
Bainbridge shall not be liable for matters resulting 
from the negligence or intentional misconduct of 
White Flint, its agents, employees, or contractors. 
The indemnification obligations set forth herein shall 
survive the termination of this Agreement indefinitely. 

During the construction project’s excavation stage, White 
Flint’s expert detected damage to the property, alerted Bain-
bridge to the damage, and asked for assurances that the dam-
age would be remedied. White Flint claimed that Bainbridge 
and its contractors did not drill the holes properly for the steel 
beams, resulting in soil loss beneath its buildings, and that pile-
drivers were used instead of drills to install the steel beams, 
in contravention of the express language of the Agreement. 

Bainbridge hired a structural engineer, who advised that no ad-
ditional construction work should be performed within 20 hori-
zontal feet of White Flint’s property, other than work necessary 
to stabilize the site. In response to this recommendation, White 
Flint determined that Bainbridge was in material breach of the 
Agreement. Shortly thereafter, White Flint filed a complaint for 
declaratory relief claiming that certain articles, including Ar-
ticle 19, survived the contract’s termination and that Bainbridge 
was bound to comply with those obligations. When settlement 
negotiations proved unsuccessful, White Flint filed its first of 
six amended complaints  alleging breach of contract and tort 
claims and adding several of Bainbridge’s contractors as parties. 

The Circuit Court for Montgomery County granted White 
Flint partial summary judgment on most claims and en-
tered a declaratory judgment finding that Bainbridge’s 
obligations survived the termination of the Agreement, that 
Bainbridge materially breached the Agreement, and that 
Bainbridge had continuing duties to White Flint. Moreover, 
the Circuit Court found that White Flint was entitled to at-
torney’s fees based upon the language contained in Article 19. 

The circuit court reasoned that the Court of Appeals’ decision 
in Nova Research, Inc. v. Penske Truck Leasing Co., 405 Md. 
435, 445, 952 A.2d 275, 281 (2008), did not require an indem-
nity provision to “say enforce first party claims…” to authorize 
first-party fee shifting. The circuit court determined that White 
Flint was entitled to attorney’s fees because the “language and 
structure” of Article 19 authorized first-party fee indemnity.6 

Bainbridge appealed the fee award and the Court of Special 
Appeals, in an unreported opinion, affirmed.7 The Court of 

(continued from page 8)
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Special Appeals concluded that Nova Research’s rejection of 
first-party fee shifting was not controlling because: (1) “un-
like Nova Research, the contract litigation in the present case 
was for enforcement of the agreement, not the determination 
of a right to indemnity,” and (2) the inclusion of the words 
“attorney’s fees” in Article 19, together with a reference to 
damages “arising out of… breach” constituted an express pro-
vision authorizing first-party fee shifting as required by Nova 
Research.”8  Bainbridge petitioned for writ of certiorari, which 
the Court of Appeals granted to address the following question: 

Did the CSA undermine the clarity provided by this 
Court in Nova Research [,] [Inc.] v. Penske Truck 
Leasing Co., 405 Md. 435 [952 A.2d 275] (2008), 
concerning the limited circumstances under which a 
contractual indemnity provision can be read as a first-
party fee shifting provision overriding the American 
Rule that each party bears its own attorneys' fees?9

Bainbridge argued that Article 19 did not authorize an award 
of attorney’s fees in the underlying first-party action because 
it did not unmistakably and specifically authorize a first-party 
attorney’s fee award in the context of the contract as a whole. 
Bainbridge maintained that the language of Article 19 ad-
dressed only third-party claims against which Bainbridge was 
to “defend” and to “hold harmless,” thereby negating any sug-
gestion that Article 19 was intended to indemnify White Flint 
for fees in a first-party action for any breach of the Agreement. 
Conversely, White Flint contended that an award of attorney’s 
fees was proper because the very purpose of the Agreement was 
to ensure that White Flint would be made whole if Bainbridge 
breached and injured White Flint. This would include any at-
torney’s fees incurred in enforcing the contract, per Article 19.

The Court of Appeals found that unlike the contract 
in Nova Research, which did not contain express fee-
shifting language, Article 19 of the Agreement contained 
several express provisions providing for first-party at-
torney’s fees. Specifically, the Court of Appeals stated:

Article 19 provides expressly for the payment of 
“attorney's fees;” it ties payment of those fees ex-
pressly to an action for “breach” of the contract; and 
it confirms the intent of the parties to cover first-party 
counsel fees by referring to “rent loss,” a first-party 
loss arising from a breach of the Agreement. The 
Court of Special Appeals did not undermine or fail 
to apply the precepts of Nova Research. Instead, that 
Court found correctly that the Agreement, which 
was negotiated by sophisticated business entities, 
contained express terms that the contract at issue in 
Nova Research lacked.10

(continued from page 15)
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Further, the Court stated:
Our plain language interpretation that Article 19 is 
sufficient to entitle White Flint to first-party attorney's 
fees is confirmed by the three clauses within the in-
demnification article. We disagree with petitioner's 
claim that the clause “indemnif[y], and agrees to 
defend and hold harmless White Flint” restricted 
Article 19 to third-party claims because, according to 
the petitioner, the verbs “defend and hold harmless” 
refer to third-party claims only, and by the principle of 
noscitur sociis that limitation applied to the promise 
to indemnify. Article 19 is divided into three clauses 
of which, only the latter two (“injuries to persons...” 
or “the activities of Bainbridge...”) protected White 
Flint from third-party claims. Each item in a string 
of terms, separated by the disjunctive “or,” is given 
independent meaning. Therefore, Article 19's refer-
ence “defend and hold harmless” language does not 
limit “indemnity” to third-party claims.11

In other words, the Court of Appeals determined that an 
award of attorney’s fees was proper because the language of 
Article 19 provided for attorney’s fees, and it tied payment 
of those fees expressly to an action for breach of contract.  

The lesson to be learned from the court’s decision in Bain-
bridge is that first-party fee shifting language contained in 
indemnity provisions must be specifically stated in order to 
be held enforceable. Without a clear statement of the par-
ties’ intentions in their contract language, courts will be 
hesitant to award attorneys’ fee awards in a first-party action. 
1 Nova Research, Inc. v. Penske Truck Leasing Co., 405 Md. 435, 445, 952 
A.2d 275, 281 (2008)
2 Id., at 451.
3 Case No. 362334-V.
4 Bainbridge St. Elmo Bethesda Apartments, LLC v. White Flint Express 
Realty Group Ltd. P’ship, LLLP, No. 0376 SEPT TERM 2014, 2016 WL 
1321205, at *6 (Md. Ct. Spec. App. Apr. 5, 2016), cert granted sub nom., 
Bainbridge St. Elmo Bethesda v. White Flint Express Realty Group Ltd. 
P’ship, LLLP, 449 Md. 408, 144 A.3d 704 (2016). 
5 The amended complaints included allegations of fraud, nuisance, trespass, 
negligent misrepresentation, strict liability for abnormally dangerous activ-
ity, and claims for compensatory relief and punitive damages. 
6 Specifically, the circuit court stated: “As I read this clause, in my view, 
given the language and structure of the clause and what it covers specifi-
cally in terms of damages, some of them, not all of them, are only first 
party damages. It would make no sense to me to – in a contract in the same 
provision to say, we’re going to give you first party type damages, but this 
clause doesn’t apply.”
7 Bainbridge, 2016 WL 1321205, at *6. 
8 Id., at *6-7. 
9 Bainbridge St. Elmo Bethesda Apartments, LLC v. White Flint Express 
Realty Group LP, LLLP, 30, SEPT.TERM, 2016, 2017 WL 3034029, at *1 
(Md. July 18, 2017).
10 Id., at *7.
11 Id., at *8 (citations omitted). 
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that in medical malpractice cases, physicians in Maryland 
were evaluated against a national standard of care. 18  A clearly 
defined national standard of care seemed to exist.  Except…

THE STATUTE

In 1993, despite the rationale in Shilkret and its express rejec-
tion of locality rules, Maryland Code Annotated, Courts and 
Judicial Proceedings § 3-2A-02 was amended to include local-
ity rule language.  As it stands today, § 3-2A-02(c)(1) provides:

In any action for damages filed under this subtitle, the 
health care provider is not liable for the payment of 
damages unless it is established that the care given 
by the health care provider is not in accordance with 
the standards of practice among members of the same 
health care profession with similar training and ex-
perience situated in the same or similar communities 
at the time of the alleged act giving rise to the cause 
of action.19

Enter the confusion.  Though the Court of Appeals has held that 
there is no longer a meaningful rationale to justify the existence 
of a locality rule, such a rule seemingly remains part of the Act.

 
HAS THIS SEEMING CONTRADICTION  

BEEN ADDRESSED?

For our purposes, somewhat.  For your trial, maybe not.  For 
starters, it has yet to be squarely addressed by the Court of 
Appeals in a reported opinion.  However, in Willison v. Pan-
dey, a 2011 case filed in the United States District Court for 
the District of Maryland (18 years after the apparent locality 
rule found its way into § 3-2A-02), an unreported opinion 
was issued which, in ruling on a motion to strike, rejected the 
argument that Maryland applies a strict locality standard.20 
The Court explained, “[i]n relying on C.J. § 3-2A-02, the 
defense seems to suggest that Maryland law governs this is-
sue, and that Maryland applies a ‘strict locality’ standard for 
an expert witness.” 21  It then asserted, “[a]ssuming Maryland 
law applies, the standard articulated by the defense was re-
jected long ago by the Maryland Court of Appeals.”22 Not 
surprisingly, the Court relied heavily on Shilkret to justify 
its conclusion.  In reliance on the same rationale and quota-
tions outlined above,23 the Court held, without equivocation, 
“C.J. § 3-2A-02(c)(1) is not at odds with the decisions of 
the Maryland Court of Appeals, cited above.”   Turning to 
directly confront § 3-2A-02(c)(1), the Court then stated, “[§ 
3-2A-02(c)(1)] does not implement a strict locality rule.”24 

Though the Court did not specifically address the question 
of whether § 3-2A-02(c)(1) implemented a “similar locality” 

“locality” standard of care in favor of a “national” standard 
of care.  This issue was thoroughly addressed by the Court 
of Appeals in 1975 in Shilkret v. Annapolis Emergency Hos-
pital Assoc.3  In Shilkret, the Court was specifically asked 
“to decide upon the proper standard of care to be applied in 
medical malpractice cases.”4 In that case, the trial court ruled 
that the standard to be applied was the “‘strict locality’ rule 
(the standard of care exercised by physicians in the defen-
dant’s own community or locality)....”5 The Court of Special 
Appeals affirmed, and the Court of Appeals granted certio-
rari to determine whether that ruling was correct.6 Much was 
considered by the Court of Appeals, including the rationale 
for development and application of the strict locality rule.7 

The Court placed great emphasis on the then-present state of 
medical training, noting that “new techniques and discover-
ies are available to all doctors within a short period of time 
through medical journals, closed circuit television presenta-
tions, special radio networks for doctors, tape recorded digests 
of medical literature, and current correspondence courses.”8    

The Court further explained, “[m]ore importantly, the quality of 
medical school training itself has improved dramatically in the 
last century,”9  evidenced by the existence of a “national accred-
itation system which has contributed to the standardization of 
medical schools throughout the country.”10   The Shilkret Court, 
even 42 years ago, concluded, “[w]hatever may have justified 
the strict locality rule fifty or a hundred years ago, it cannot be 
reconciled with the realities of medical practice today.” 11   As if 
to slam the door on the locality rule, the Court further noted “[t]
he absurdity of coupling the standard of care with the doctor’s 
community. . .” 12   It therefore held, in line with “the majority 
of American courts,” that the strict locality rule “can be sus-
tained no longer given the current state of medical science.”13

Based largely on the same rationale, the Court also re-
jected a diluted “locality rule,” known as the “similar local-
ity rule.”  The Court instead adopted a national standard 
of care, stating that “a physician is under a duty to use that 
degree of care and skill which is expected of a reason-
ably competent practitioner in the same class to which he 
belongs, acting in the same or similar circumstances.”14 

Eleven years later, the Court of Special Appeals had occasion to 
consider the issue of a national standard of care through the lens 
of a jury instruction.15   The trial court’s disputed instruction to 
the jury stated “that in this case a national standard of practice 
is the applicable standard to be applied.”16   Without hesitation 
or discussion, and in reliance on Shilkret, the Court of Special 
Appeals plainly stated, “[t]he instruction given was a correct 
statement of the appropriate standard of practice in medical 
malpractice cases.” 17  Federal courts applying or evaluating 
Maryland law also got in on the issue, holding, or explaining, (continued on Page 18)

(continued from page 9)
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rule, a full reading of the opinion reveals that the Court’s 
conclusion would be equally applicable to a “similar locality” 
rule.  First, the Court noted that the “strict locality” rule had 
been “rejected long ago by the Maryland Court of Appeals” 
in Shilkret.25 Likewise, the “similar locality” rule was also 
rejected by the Shilkret Court, and thus, the reasoning applied 
by the Willison Court to “strict locality” applies to “similar 
locality.”  Second, the Court noted the “absurdity of coupling 
the standard of care with the doctor’s community....”26   The 
Willison Court, like Shilkret, did not apportion this “absur-
dity” more, or at all, to one locality standard versus the other.  
The “absurdity” applies to the very basis of the concept of 
“coupling the standard of care with the doctor’s community,” 
whether applied strictly or similarly.  Third, the Court cited 
Shilkret twice for the purpose of “leaving no doubt”27  that 
the “locality rules” – strict and similar – had been rejected.28

THE NEGATIVE IMPLICATION OF A LOCALITY BASED 
STANDARD OF CARE

The rejection of Shilkret and the rationale for its holding in 
favor of a national standard of care, which would equally im-
pact plaintiffs and defendant-health care providers.  Needless 
to say, it is not unusual for parties on both sides of litigation to 
have “difficult” medical issues that must be certified prior to 
institution or defense of a suit.29 Such difficulties often result 
in a geographically broad search for experts.  The reacceptance 
of a no-longer relevant locality based rule would preclude the 
filing of potentially meritorious claims by plaintiffs because 
local physicians are often unwilling to certify a case against 
in-state colleagues.  On the defense side, such an antiquated 
rule could reasonably be expected to prevent defendant doctors 
in certain areas, or in certain cases, from offering a defense 
because a suitable, certifying expert could not be found in a 
“same or similar” geographic locality.  Who among medical 
malpractice practitioners has not sought expert opinions from 
states where the populations and infrastructure could never rival 
the megalopolis that is the Baltimore-Washington I-95 corridor?

And if the no-longer relevant locality rule were actually the 
rule, how would trials work?  Would medical malpractice tri-
als require an issue specific mini-trial?  Would the question 
of “same or similar” itself require expert testimony?  What 
does same or similar even mean?  Neither a definition nor 
explanation has been set out in the Act.  Consider that “[o]
ne standard which has been applied [by courts] is geographic 
proximity between communities.”30 Are Oakland, Maryland 
and Germantown, Maryland more similar to Washington, D.C. 
than Washington, D.C. is to Boston, Massachusetts because 
the Maryland cities are closer in proximity?  Other standards 
that have been considered are “socio-economic factors such 
as population, type of economy, size of city and income of in-

habitants.” 31   Still another standard holds that “locality should 
be defined in terms of medical factors such as the existence of 
research and laboratory facilities, medical schools, teaching 
hospitals and modern equipment in the localities compared” 32 

 – which begins to sound similar to the Maryland Civil Pattern 
Jury Instruction 27:1 “same or similar circumstances” standard.  
Could one court in this State determine two communities were 
similar, but another determine the same two communities 
were different?  A standard of such fundamental importance 
to the resolution of a medical malpractice case should not be 
open to interpretation and variance from court to court.  Uni-
form application is not only desirable, but necessary.  How 
could a practitioner ever know what “same or similar” really 
means?  Absent such knowledge, a practitioner could rarely 
be certain that an expert would pass a locality-based analysis 
in Court.  Such uncertainty would have far-ranging, negative 
implications on the broader practice of medical-legal litigation.

Perhaps most troubling though, is the fact that a locality based 
rule would visit genuine, real-life danger upon patients, and 
inequality to the medical profession.  If doctors in smaller, less 
affluent communities were held to a lower standard than doctors 
in larger, more affluent communities, patients in the smaller, less 
affluent communities could, conceivably, receive worse medical 
care, which would essentially be legally mandated by the ap-
plication of a locality based standard.  On the other hand, physi-
cians who practiced in larger, more affluent communities could, 
conceivably, be held to an unfairly high standard, while doctors 
in smaller, less affluent communities could be free to make cer-
tain mistakes and not be held accountable – an incredible profes-
sional inequity.  This cannot be what the legislature envisioned

What, then, is the state of the law?  I humbly propose, and my 
experience tells me many agree, that the most-fair interpreta-
tion of the statute, and most reasonable legal conclusion, is 
that the national standard of care set out in Shilkret is not, as 
the Willison opinion concluded, inconsistent with the language 
of § 3-2A-02.  The “same or similar communities” language 
of § 3-2A-02 should be read consistently with the Shilkret 
decision and Maryland Civil Pattern Jury Instruction 27:1.

A consistent reading is not a stretch.  The standard of care set 
out in the Maryland Pattern Jury Instructions has two main 
parts – a reasonably competent health care provider: 1) engaged 
in a similar practice; 2) acting in similar circumstances.33 The 
standard set out in § 3-2A-02 is also broken into multiple parts: 
1) members of the same health care profession with similar 
training and experience (compare to “similar practice” from 
27:1); 2) situated in the same or similar communities at the 
time of the alleged act.34  It is reasonable, and this article argues 

(continued from page 17)
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correct, to conclude, based on the relative similarity of the two 
standards, that the legislature did not intend “same or similar 
communities” language to inject a now-arbitrary geographic 
test into medical malpractice cases, but instead, like part two 
of the pattern instruction, inserted this language into the Act for 
the purpose of explaining that a defendant-physician should be 
held to standard based on the circumstances under which the 
defendant acted at the time care and treatment was rendered.  
Adding important context to this position, the Act requires that:

a health care provider who attests in a certificate of a 
qualified expert or testifies in relation to a proceed-
ing before a panel or court concerning a defendant’s 
compliance with or departure from the standard of 
care: . . .  if the defendant is board certified in a spe-
cialty, shall be board certified in the same or a related 
specialty as the defendant.35

Clearly, the Act recognizes the significance of national, stan-
dardized board certification.  If the goal of the Act was to require 
a geographic test as a precondition to expert testimony, rather 
than acceptance of a national standard of care, the board cer-
tification requirement would serve no purpose.  Viewed from 
this perspective, the case law and statute are not inconsistent.
    
Moreover, the Civil Subcommittee of the Maryland State Bar 
Association’s Standing Committee on Pattern Jury Instruc-
tions, “a group of distinguished judges and lawyers who almost 
amount to a ‘Who’s Who’ of the Maryland Bench and Bar,” 36  

could have changed the instruction to include same or simi-
lar community if the Subcommittee believed it was a proper 
statement of Maryland law.  After all, jury instructions should 
be a correct and complete statement of the law.  A change 
was not made.  Additionally, though commentary to MCPJI 
27:1 once existed stating that § 3-2A-02 overruled Shilkret,37 

it is no longer there.38 It seems, then, that the “Who’s Who of 
the Maryland Bench and Bar” determined such an inclusion 
in the commentary was no longer necessary or warranted.

CONCLUSION

The “absurdity” of coupling location with community 
should be left where it belongs – in history.  Reviving this 
relic would cause social inequity, professional inequal-
ity, and legal uncertainty, which would all but prevent 
the fair administration of justice – and medical care – to 
those who deserve it most, the citizens and medical pro-
fessionals of this State.  A National Standard of Care it is.

1 Md. Code Ann., Cts. & Jud. Proc. § 3-2A-01, et seq.
2 Maryland Civil Pattern Jury Instruction 27:1.
3  276 Md. 187 (1975).
4 Id. at 188.
5 Id.

6 Id.
7 Id. at 193 (“In short, the rationale underlying the development of the strict 
locality rule a century ago was grounded in the manifest inequality existing 
in that day between physicians practicing in large urban centers and those 
practicing in remote rural areas.”).
8 Id. at 194 (citing Note, An Evaluation of Changes In The Medical Stan-
dard of Care, 23 Vand. L. Rev. 729, 732 (1970)).
9 Id. at 194.
10 Id.
11 This begs the question: If the strict locality rule was absurd and no longer 
applicable in 1975, would it not be even more absurd and inapplicable 42 
years later?
12 276 Md. at 194 n. 4.
13 Id. at 195.
14 Id. at 200.
15 Zeller v. Greater Baltimore Medical Center, 67 Md. App. 75 (1986).
16 Id. at 86.
17 Id.
18 Lawson v. United States, 454 F. Supp. 2d 373, 416 n. 53 (D. Md. 2006); 
Muensterman v. United States, 787 F. Supp. 499, 520 (D. Md. 1992); Mor-
rison v. MacNamara, 407 A. 2d 555, 564 (D.C. 1979) (explaining Maryland 
law).  This point has also found its way into unreported opinions: Willison 
v. Pandey, 2011 U.S. Dist. LEXIS 117675 (D. Md. October 11, 2011); 
Tivoli v. United States, 1997 U.S. Dist. LEXIS 23356 (S.D.N.Y. October 
31, 1997).  
19 Md. Code. Ann., Cts. & Jud. Proc. § 3-2A-02.
20 Willison v. Pandey, 2011 U.S. Dist. LEXIS 117675 (D. Md. October 11, 
2011).  Note that though Maryland Rule 1-104 (Unreported opinions) does 
not address unreported opinions of federal courts, it does provide that “[a]
n unreported opinion of the Court of Appeals or Court of Special Appeals is 
neither precedent within the rule of stare decisis nor persuasive authority.”  
Willison is an unreported opinion.
21 Id. at 10.
22 Id. at 10-11.
23 Id. at 14.
24 Id. at 14.
25 Id. at 10-11.
26 Id. at 12 (citing Shilkret, 275 Md. 187, 194 n. 4).
27 Id. at 13.
28 Id. (emphasis added to call attention to the plural use of “rules” instead of 
the singular use of “rule.”).
29 A plaintiff or claimant’s medical malpractice suit or claim “shall be 
dismissed” “if the claimant or plaintiff fails to file a certificate of a quali-
fied expert with the Director attesting to departure from standards of care, 
and that the departure from standards of care is the proximate cause of the 
alleged injury.”  Md. Code. Ann., Cts. & Jud. Proc. § 3-2A-04(b)(1).  Like-
wise, a suit or claim “may be adjudicated in favor of the claimant or plaintiff 
on the issue of liability, if the defendant disputes liability and fails to file 
a certificate of a qualified expert attesting to compliance with standards of 
care, or that the departure from standards of care is not the proximate cause 
of the alleged injury....”  Md. Code. Ann., Cts. & Jud. Proc. § 3-2A-04(b)
(2).  
30 Shilkret, 276 at 196 n. 5.
31 Id.
32 Id.
33 Maryland Civil Pattern Jury Instruction, Fifth Ed., 27:1. 
34 Md. Code Ann., Cts. & Jud. Proc. § 3-2A-02(c).
35 Md. Code Ann., Cts. & Jud. Proc. § 3-2A-02(c)(2)(ii)(B).
36 Green v. State, 127 Md. App. 758, 771 (1999).
37 Maryland Civil Pattern Jury Instructions, Third Ed., 27:1.
38 Maryland Civil Pattern Jury Instructions, Fifth Ed., 27:1.
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Evidence of domestic violence in divorce proceedings 
(Ch. 490) (FL § 7-103.1).  Repeals a provision that pro-
hibits, in a divorce proceeding: (1) the admissibility of an 
order or decision in a domestic violence proceeding; and 
(2) a court’s consideration of compliance with an order or 
decision in a domestic violence proceeding, as grounds 
for granting a decree of limited or absolute divorce.
 
Definitions of child “abuse” and “mental injury” (Chs. 
651, 652) (FL § 5-701). Expands the definition of “abuse” and 
“sexual abuse” for the purposes of reporting and investiga-
tion of suspected child abuse or neglect to include an act by a 
person who, because of the person’s position or occupation, 
exercises authority over the child.  Additionally, the enactment 
excludes accidental physical injury from the definition of 
“abuse,” and alters the definition of “mental injury” to apply 
to the impairment of a child’s mental or psychological ability 
to function that is caused by an intentional act or series of acts, 
regardless of whether there was an intent to harm the child. 

CRIMINAL LAW

Justice Reinvestment Act (Ch. 515 of 2016, Sections 2 and 
4) (Numerous Code provisions). This omnibus legislation 
enacted last year in the 2016 legislative session, makes a 
number of statutory changes that go into effect on October 1, 
2017.  Changes include reducing maximum penalties for mis-
demeanor possession of controlled dangerous substances and 
repealing a number of mandatory minimum penalties relating 
to the distribution of controlled dangerous substances, while 
authorizing a court to order an assessment of drug offenders 
to determine their need for drug treatment.  The act also alters 
penalties relating to theft offenses, driving on a suspended 
license, criminal gangs, volume drug dealers, second degree 
murder, and child abuse resulting in death.  Requires the es-
tablishment of risk and needs assessments for inmates in the 
Division of Correction and individuals on parole or proba-
tion to guide rehabilitation and reduce the risk of recidivism.  
Makes a number of changes to diminution credits and release 
criteria for non-violent offenders, as well as sanctions for 
technical violations of parole or probation.  Expands eligibil-
ity for the expungement of certain misdemeanor convictions.  

Homicide by driving while impaired by controlled dangerous 
substances (Chs. 167, 168) (CR § 2-506).  Increasing the maxi-
mum penalties for a felony conviction of causing the death of 
another while negligently driving while impaired by a controlled 
dangerous substance from 3 to 5 years’ imprisonment, and from 
5 to 10 years for an offender with certain previous convictions.

Evidence of physical resistance as element of sexual 
offenses (Chs. 160, 163) (CR § 3-319.1).  Clarifies that 

evidence of physical resistance by the victim is not required 
to prove that a sexual offense was committed, but does 
not otherwise affect the admissibility of such evidence.
 
Reclassification of first- and second-degree sexual 
offense (Chs. 161, 162) (CR Title 3, Subtitle 3).  Re-
classifies the crimes of first-degree sexual offense and 
second-degree sexual offense as a form of rape in the first 
degree and rape in the second degree, respectively.  The 
elements and penalties of the offenses were not altered.

Home invasion added as a crime of violence (Ch. 628) 
(CR §§ 6-202(b) and 14-101).  Adds the existing felony 
of home invasion (breaking and entering the dwelling of 
another with the intent to commit a crime of violence) to 
the list of “crimes of violence” that are subject to manda-
tory subsequent offender penalties and parole restrictions. 

Firearm disqualification for domestic violence (Chs. 
804, 805) (PS § 5-101).  Expands the list of disposi-
tions for which a person is disqualified from possessing a 
regulated firearm to include probation before judgment for 
assault in the second degree if the crime was a “domesti-
cally related crime.”  A “domestically related crime” is a 
crime committed against a victim who is a person eligible 
for relief for domestic violence, including a spouse, rela-
tive, co-inhabitant, or sexual partner of the perpetrator. 

Expungement of marijuana possession (Ch. 801) (CP §§ 
10-105 and 10-110).  Expands eligibility for expungement to 
include a conviction for misdemeanor possession of marijuana 
under § 5-601 of the Criminal Law Article.  A petition for ex-
pungement for the offense may not be filed within 4 years after 
the later of the conviction or the completion of the sentence.

Expungement of common law battery (Ch. 703) (CP § 
10-110).  Expands eligibility for expungement to include 
a misdemeanor conviction for common law battery.  A 
petition for expungement for the offense may not be filed 
within 15 years after the completion of the sentence.  

Automatic expungement of driving records (Ch. 717) 
(TR § 16-117.1).  Repeals the requirement for an applica-
tion for expungement of public driving records and requires 
the Motor Vehicle Administration (“MVA”) to automati-
cally expunge the public driving record of a licensee who 
has not been convicted of a moving violation or crime 
involving a motor vehicle for the past 3 years, and whose 
license has never been suspended for safety reasons or re-
voked.  MVA may not expunge a record entry required for 
the assessment of subsequent offender penalties or which is 
related to a moving violation or accident involving a fatality.  

(continued from page 11)
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new judges drop the average age of the bench, so your 
readers are getting younger every year. This means that a 
Shakespeare quote, or flowery language like it, won’t be 
as accessible to your reader as putting it simply.  (I just 
changed “akin to” to “like” here, for that very reason.)

• Don’t use exclamation points, or all-capital letters. I saw 
this more than I expected, and neither is an appropri-
ate way to emphasize a point. There’s nothing wrong 
with italics, but use them sparingly. The problem with 
over-emphasis by using different fonts, be they bold, 
underlining, or all-caps, is that your brief will begin 
to resemble one of those letters sometimes accompa-
nied by anthrax powder, and that’s not an appropriate 
aspirational goal for persuasive writing of any sort.

• Don’t don’t don’t—do not—cite to unreported opinions. 
The Court of Special Appeals now posts unreported 
opinions on-line, but you will see on each one of them 
the appropriate and legally correct disclaimer that it 
is not to be cited as precedent, and “may not be cited” 
pursuant to Maryland Rule 1-104. I have seen judges 
come down hard on an advocate who cites an unreported 
opinion in oral argument, and an opponent could appro-
priately move to strike the content. Avoid temptation by 
filtering unreported opinions out of your search, if you 
can. And if the logic of an unreported opinion works for 
you, try to recast it in a way that applies your case, use 
the reported cases it cites, and move on with your life.

• Don’t raise so many issues that your roman numerals have 
Xs in them. I  recall seeing this in three areas: criminal ap-
peals, domestic appeals, and lead paint appeals. There’s a 
twenty-year-old case, Davis v. Goodman, 117 Md. App. 
378, 385 (1997), in which the appellant raised ten issues, 
and Judge Salmon began his opinion exercising great 
diplomacy: “In this lead paint poisoning case, appellants 
present us with a host of questions, only one of which is 
of interest to most members of the bar.” Well, that can’t 
feel good to read if you’re the person who slaved over the 
other nine issues, can it? But the bigger problem is that 
overwhelming the reader can water down what might be 
a really effective argument in Issue VII, that, by the time 
your reader gets to it, she is too exhausted to digest it. This 
isn’t to suggest that judges aren’t patient, and don’t take 
their time—they do, and the number of briefs they have 
to read every month (putting aside the records that accom-
pany them) is astonishing. But they are also not robots, and 
none of us can stay attentive through a brief that exceeds 
10,000 words. So if you’ve got a multitude of issues, 
think like Coco Chanel did when she advised a woman 
on accessorizing: “Before you leave the house, look in the 
mirror and take one thing off.” Before you finalize your 
brief, look at your table of contents and take one issue out.

• Don’t cut and paste. Or if you do, be very careful. In a 

high-volume practice like foreclosure, lawyers might 
lift a lot of language from a prior brief. There’s noth-
ing wrong with that, if it saves your client money and 
continues to be accurate. But there’s something wrong 
when the name of the client from the old brief shows up 
in the new one. And while no judge is going to blame 
you for it to the point of ruling for the other side, this 
is the sort of error that, when cumulative to other such 
sloppy practices, might make a judge (or law clerk) 
wonder whether your substantive position is worthy of 
belief if you’ve put so little effort into how you present it. 

Writing trends:
• You guessed it—bullet points. This is a great way to 

lay out arguments where the sheer number of your bul-
let points can get your point across as effectively as the 
content of them. So, for example, where you are ap-
pealing a grant of summary judgment, if you have ten 
bullet points identifying disputes of fact that should have 
precluded it, and they span over two pages, that alone 
screams “REVERSE!”  It also disciplines you as the 
writer to articulate each item with clarity, and simpli-
fies for the reader the various points you’ve included.

• Block quotes. It’s not the quote so much as the lead-in that’s 
getting most attention these days. Basically, a lot of us have 
started admitting that we don’t really read block quotes. 
(Shh…) And that’s okay. The advantage of a block quote is 
that it tells your reader what a case says in the court’s lan-
guage, which can look compelling. But the disadvantage is 
that if no one reads it, its value is lost. So consider introduc-
ing your block quote with a quick summary that connects 
things a bit more. Avoid this: “The Court held:” Instead 
use this: “The Court held that there was no error, reasoning 
that the contract was ambiguous: [block quote follows]”

• Colloquialisms. This can get tricky. I work in a group that 
can have a spirited debate about whether to use contrac-
tions in a brief (I can’t bring myself to do it), or start a sen-
tence with “and” or “but” (plainly not a problem for me), 
or use modern-day lingo that would have been unheard of 
pre-Y2K. If it helps get your point across, it is a good idea, 
and certainly judges engage in a more casual tone that can 
actually make their opinions much easier to read and di-
gest. But here’s the thing: they’re judges. That means they 
can do what they want, because they’ve already decided 
the matter. If you’re advocating a position, you want to 
have as few distractions from your argument as possible. 
This means that using interesting words, or grammatical 
whimsy, or quotes that could trip up your reader, risks 
losing their attention, and that just doesn’t seem to me to 
be worth it. The other advantage to not using them is that, 

(continued on Page 23)
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if you do it sparingly, it can pack an awful lot of punch.
• Highbrow (or lowbrow) quotations. Judges do it, so 

why can’t we? Again, because we’re not judges. But 
judges are quoting more and more interesting sources, 
and if you know of one that helps the reader latch onto 
the facts, and understand your point better, go for it. If you 
do, try to avoid citing to generic websites like IMDb, or 
Wikipedia (or the double whammy, citing to IMDb and 
then citing to Wikipedia to explain what IMDb is). Try 
finding something in the New York Public Library Desk 
Reference, or Schott’s Original Miscellany. I just opened 
up the latter to a description of the “irish code duello,” 
which apparently was an eighteenth-century “series 
of rules governing the practice of dueling and settling 
points of honor.” I’ll take to lunch the first person who 
can weave that into an appellate brief (unless I do it first).

• Obsessions over typography. There’s a great book called 
“Typography for Lawyers,” that instructs about how the 
appearance of the words on the page matter. And when 
you are writing to persuade your reader, it’s in your 
interest to make your brief easy on the eyes. There are 
so many small decisions that go into typography that 
it’s better to read this book at your leisure than use it as 
a reference when you’re under the gun writing a brief.

 

All this having been said, the disclaimer:  I am certain I don’t 
adhere to these simple rules as much as I think. None of us 
have quite as much time as we’d like to polish every brief, 
and obviously getting the law right is paramount. Beyond 
that, there are many little things you can do to raise the 
quality of the brief. The irony of this piece is that, like most 
advice, the people most in need of it will probably never 
see it. Pro se appellants have to chart their own path, which 
can be awfully hard for them and awfully frustrating for a 
reader. And the lawyers who probably would benefit most 
from it might be the ones who think they are well past it. If 
you know one, consider an anonymous note attached to this 
article, or some not-so-subtle highlighting, with the hope that 
next time, they will spare all the members of their audience, 
whoever they may be, a long, hard slog through the weeds.

Sources:
Point Made, Ross Guberman
Typography for Lawyers
Garner’s Modern American Language
The Chicago Manual of Style
Elements of Style
Schott’s Original Miscellany
Bartlett’s Familiar Quotations
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The Maryland State Bar Association Litigation Section 
Asks you to

Nominate a Distinguished Maryland Litigator
for the 2017-2018 “harrell aw ard for JudiCial exCellenCe"

Background Information and Instructions:

• In the areas below and on the second page, provide requested information about you and any information that is reasonably 
available to you about the nominee.  You may attach additional pages, as necessary.

• Any person may make nominations. A person may make more than one nomination.
• Current members of the Litigation Section Council are not eligible to be nominated.
• To be eligible for nomination, a person must:

1. Currently be a judge in a Maryland State or Federal court; and
2. Be a current dues-paying member of the MSBA.

• Criteria for evaluation of nominations:  
1. Assessment of knowledge of the law;
2. Assessment of courtroom management skills;
3. Reputation for fairness and civility;
4. Extra-curricular service to the Judiciary and the Bar; and
5. Extra-curricular contributions to the community-at-large.

• The award will be presented at the Litigation Section’s “Dinner with the Judiciary,” in Annapolis in April 2018.
• The Litigation Section Council will select the recipient. Please submit your completed nomination form by mail or e-mail, 

by the close of business on January 15, 2018 to:

Mary Ellen Flynn, Chair
MSBA Litigation Section

Andalman & Flynn
8601 Georgia Avenue, Suite 206

Silver Spring, MD 20910
meflynn@a-f.net

PAST AWARD WINNERS
The Honorable Alan M. Wilner 
The Honorable Stuart R. Berger 
The Honorable John P. Morrissey   
The Honorable Daniel M. Long  
The Honorable Glenn T. Harrell, Jr.
The Honorable Patrice E. Lewis 

2011-2012
2012-2013
2013-2014
2014-2015
2015-2016
2016-2017
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noM in ation for the harrell for Ju diCial ex Cellen Ce aw ard 

Information about You 
Use additional sheets if necessary

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        
Are you related to the nominee by blood or marriage: Yes    No   
(If yes, please describe relationship:           )

Information about Nominee:
Use additional sheets if necessary

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        

Judicial experience (length of service and on which courts, experiences showing expertise and integrity, collegiality, etc.): 
                
               
               

Contributions to Improving the Operation of the Judiciary and the Practice of Law (legislation, continuing legal education, 
community, etc.):
               
               
               

Personal Professional and Academic Accomplishments (bar, memberships and activities, professional association, etc.):
               
               
               

Other: 
               
               
               

To the best of my knowledge, the nominee meets the criteria for nomination set forth in the instructions above.

________________________________
Signature of Person Making Nomination
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THE LITIGATION SECTION OF THE MARYLAND STATE BAR ASS’N 

AND ITS APPELLATE PRACTICE COMMITTEE

PRESENT

  Recent Impact Decisions of Maryland’s
Appellate Courts 

Tuesday, November 28, 2017
5:30 – 8:00 p.m.

Court of Appeals of Maryland
Robert C. Murphy Courts of Appeal Building

Fourth Floor
361 Rowe Boulevard
Annapolis, MD 21401

5:30 - 6:30 p.m. Social Hour Reception – Foyer to the Courtroom
Cash Bar (Beer & Wine) & Hors D’oeuvres 

6:30 p.m. - 8:00 p.m. – Court of Appeals Courtroom
Speaker Presentations and Audience Questions

$20.00 for MSBA Litigation Section Members
$35.00 for others

SPEAKERS:

THE HONORABLE GLENN T. HARRELL, JR., Judge (Retired), Court of Appeals of Maryland

TIMOTHY F. MALONEY, ESQUIRE, Joseph Greenwald & Laake, PA

CARRIE WILLIAMS, ESQUIRE, Chief, Criminal Appeals Division, Office of the Attorney General of 
Maryland 

Please register by mailing your check payable to the MSBA, Attention: Theresa L. Michael, 520 
West Fayette Street, Baltimore, Maryland  21201   

SPACE IS LIMITED
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Maryland State Bar Association
Litigation Section presents

Civil Practice in Circuit Court
Featuring a panel of Circuit Court judges from across the State 

Friday, November 10, 2017
Program  2:00-5:00p.m.

Reception  5:00p.m.-6:30p.m. Cash Bar & Hors d’oeuvres

INTRODUCTION:          Judge Michael A. DiPietro – "Civil Tips from Across the State"
TOPICS & SPEAKERS:         Discovery Practice – Judge Kendra Y. Ausby, Baltimore City
           Contempt Proceedings – Judge Fred S. Hecker, Carroll County
           Expert Witness Issues – Judge of the Circuit Ct. for Howard Co.    
           Motions Practice – Judge of the Circuit Ct. for Prince George’s Co.
     
LOCATION:          Sheraton Columbia Town Center
           10207 Wincopin Circle, Columbia MD 21044

COST:           $25.00 – MSBA Litigation or Young Lawyers Section Members 
           $40.00 – MSBA Members
           $55.00 – Non-MSBA Members

A guided discussion on civil practice in Circuit Court

Name:          Phone:       
Email:          

Program Registration Fee: $  

Please return this form with a check or credit card payment to Maryland State Bar Association, ATTN: Litigation 
Section, 520 W. Fayette Street, Baltimore, Maryland 21201.  Or register online at www.MSBA.org.  

Name on CC:            Today’s Date:          
CC Billing Address:                        
City, State, Zip:                   
Credit Card No.:          Exp:           SEC:         
Authorized Signature                 
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Maryland State Bar Association
Litigation Section
520 West Fayette Street
Baltimore, Maryland 21201

Thank you
The Litigation Section extends sincere thanks  
to the contributors to this fall’s publication…

Michael Berman

J. Teigen Hall

Jenny Hovermill

Jeremy McCoy

Justin Redd

Alicia Shelton 

David Shuster

Steven Klepper 


