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TThe Maryland State Bar Association's 
ADR Section Remembers 

Pioneer Roger Wolf
By  Toby Treem uerin

Roger Wolf  a ioneer of ADR in Maryland  assed away on 
Saturday  December   Roger died eacefully at his 
Pleasant alley farm in Maryland surrounded by his family   
Roger was a true trailbla er and eacema er belie ing that the 
resolution of conflict by the eo le in ol ed in the conflict 
romotes ustice  Roger was the first chair of the MSBA ADR 

Section and the first reci ient after Chief udge Bell  of the 
ADR Section s Robert M  Bell Award for outstanding 
contributions to ADR in Maryland  

Continued on Page 2
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A teacher from the beginning  Roger transitioned his ex erience as a legal ser ices attorney to director of 
the clinical rogram at Catholic Uni ersity and e entually to the Uni ersity of Maryland Carey School of 
Law where he remained a clinician for  years  Roger established one of the first mediation clinics at a 
law school in 986 or 1984 he could ne er identify the exact year  and was instrumental in the growth of 
ADR in Maryland  No conflict was too big or too small for Roger   His mediation ex erience ranged from 
child in need of assistance  to small claims  to medical mal ractice  to discrimination dis utes  and 
community conflicts  He ser ed on a ariety of circuit court and District Court rosters  he olunteered for 
the Maryland Commission on Ci il Rights and community mediation centers  and he mediated for the 
United States Postal Ser ice and the Maryland De artment of Agriculture Programs  

Roger embraced the inclusi eness of mediation ractice  ushing for quality mediation training and ethical 
ractice o er degree and other credentials  He remained acti e in the field throughout his life dedicating 

countless hours to committees such as the Maryland ADR Commission  Mediator Excellence Council  and 
ABA Section of Dis ute Resolution Ethical uidance Committee as well as ractitioner organi ations such 
as the MSBA ADR Section and Maryland Council for Dis ute Resolution  n , he founded the Center 
for Dis ute Resolution at the Uni ersity of Maryland School of Law  Now in its 15th year, the Center 
continues Roger s ision by romoting the ower of conflict resolution to build a more ust society  

Often more comfortable behind the scenes  Roger ade tly used his collaboration and communication s ills 
to further the rofession through su orting language in court rules now Title  and the ex ansion of 
confidentiality rotections in the Maryland Mediation Confidentiality Act  These efforts will benefit the 
field of dis ute resolution and ractitioners for years to come and hel ed ro el Maryland as a national 
leader in dis ute resolution

Through all of his accom lishments  of which there are many more than can be listed  those who new 
Roger most a reciated his accessibility  He mentored many mediators  engaged in numerous hone calls 
discussing mediation issues  res onded to countless emails sharing his ers ecti e  and com leted e ery 
sur ey ut before him  He often contacted eers to debrief a mediation or solicited feedbac  from his 
students  When eo le did not come to him  he often went to them sending letters and emails to 
organi ations and local and state officials offering his ser ices or those of other ADR ractitioners to 
resol e dis utes  

Students ha e used the word magic  to describe Roger s s ills in resol ing dis utes  His res onse to these 
statements often in ol ed some comment regarding years of ractice and continued education  E en if you 
did not now it  Roger was li ely at a training  conference  or forum you attended  He en oyed learning the 
latest and greatest while at the same time reflecting  "We were tal ing about this  years ago "  

Roger would be the first to gi e credit to the other dis ute resolution trailbla ers who hel ed create the 
ibrant dis ute resolution community that we can en oy in Maryland  He will be missed by them and the 

numerous students  clients  and trainees who benefited from his wisdom  Many eo le  including myself  
ha e had their li es change ust by nowing Roger

Roger is sur i ed by his wife  udy  and their four children and six grandchildren  The family has as ed 
that contributions in his memory may be made to his center  C-DRUM at the Uni ersity of Maryland Carey 
School of Law  online  htt //www law umaryland edu/CDRUMgift  or by mail  sending a chec  made 
ayable to UMBF nc C-DRUM to 5  West Baltimore St  Baltimore MD - 86.



New “Expedited Collaborative Process” Pilots and Promises in 
Prince George’s

By Connie Kratovil-Lavelle

A new collaborative process seems to be evolving for resolving contested custody and divorce cases.  
Beginning in September 2017 in the family division of the Prince Georges County circuit court, litigants 
appearing before the court for status conferences have been referred from the bench directly to 
collaborative attorneys on standby in the courtroom. Following an abbreviated intake process, the 
attorneys and litigants hold the first collaborative meeting on-site in the courthouse, same day. Thirteen 
(13) cases have been referred from the bench for same-day collaborative meetings; in twelve (12) of
those, the litigants agreed to participate in the collaborative process; twelve (12) agreements have been
reached and put on the record. Same day.

We are calling this new collaborative process, “the Expedited Collaborative Process”. It has been 
surprising, inspiring, and exhausting.  

The project in Prince George’s County initially began several years ago by the Collaborative Project of 
Maryland (CPM), the first pro bono collaborative program in the country. The objectives were to both 
increase the practice of collaborative law and offer the process to persons who might otherwise not have 
access to attorneys. The project initially had limited success. 

Back in 2016, the idea had been to find an opportunity where both parties would be present at the same 
place, same time so as to introduce both parties to the collaborative option. Generally, both parties 
appear for court. The thinking at the time, was that if a representative from CPM were to be on-site in the 
court, litigants in a domestic case, otherwise unrepresented by attorneys, could be introduced to the 
collaborative option and, if interested, intake could occur on-site. This would then avoid the typical 
challenge for the collaborative process: while one party may express a desire to participate in the 
process, the other party is not present and needs to be reached; does the client reach out to the opposing 
party or does a collaborative practitioner reach out? 

So, one obstacle was overcome.  From the bench, cases were identified as candidates for the 
collaborative process; intake was conducted on site; cases were accepted by CPM; litigants were 
matched with pro bono attorneys; collaborative meetings were scheduled for the parties with the 
collaborative professionals. But, then there were no shows and other problems related to following 
through. It is hard to recruit attorneys, and other volunteer collaborative professionals, to give up their 
time for “no-shows”.  The court is reticent to stay proceedings and deviate from time standards when 
there is limited return, meaning limited agreements being reached.    

The practice of collaborative law is still relatively new. Expanding the practice to indigents and lower 
income persons who would otherwise not obtain representation is very, very new.  And evolving. 

So, we tried again. 

In September 2017,  the project was modified to not only conduct intake on-site in the courthouse, 
following a same day referral from the bench, but to have the collaboratively trained attorneys there as 
well so the parties could actually start the collaborative process and have their first meeting. 

Continued on Page 5 
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Kenneth Feinberg 
Photo courtesy of Samuel Wantman

Mediation & Advocacy in Life Changing Events 
Tips and Techniques from the Master of Disaster 

- Kenneth Feinberg

Kenneth R. Feinberg is one of the nation’s leading 
experts in alternative dispute resolution, having 
served as Special Master for the 9/11 Victim 
Compensation Fund, the DOJ U.S. Victims of State-
Sponsored Terrorism Fund, the Department of 
Treasury’s TARP Executive Compensation and 
MPRA pension reform programs, and the Agent 
Orange Victim Compensation Program. In 2010, 
Mr. Feinberg was appointed by the Obama 
Administration to oversee compensation of victims 
of the BP oil spill in the Gulf of Mexico in April 
2010. Most recently, Mr. Feinberg has served as 
Administrator of the New York Archdiocese 
Independent Reconciliation and Compensation 
Program, the OneOrlando Fund, the GM Ignition 
Switch Compensation Program, and the One Fund 
Boston Victim Relief Fund. 

Registration information available soon. Details:

April 24, 2018
Lunch 12:00 - 1:00 pm
Training 1:00 - 5:00 pm

Cocktails: 5:00 - 6:00 pm
Award & Dinner 6:00 - 8:30 pm
Location: Baltimore, Maryland
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New “Expedited Collaborative Process”
Continued from Page 3

To avoid the problem of wasting and perhaps exhausting volunteer resources, the CPM Project Director and 
collaboratively-trained attorney, L.J. Pelham, and myself, CPM’s volunteer Director of Policy and Outreach, 
began taking the cases and holding the collaborative meetings the same day the parties were appearing for 
status conferences. 

Since September 2017, thirteen (13) cases that were scheduled for status conference before a family 
magistrate in Prince Georges County were referred to us and we accepted the referrals right in the 
courtroom. We leave the courtroom with the parties and move to the court anteroom to begin explaining the 
collaborative process to the parties. Of those thirteen cases referred, twelve had litigants who agreed to 
participate in the collaborative process. All of those who participated in the collaborative process reached 
agreement; two of the twelve agreements were pendent lite. 

On January 9, 2018, the parties in the very first case referred for this new “Expedited Collaborative Process” 
returned to the courthouse for a subsequent collaborative meeting. The plan was to discuss how their 
pendent lite arrangement had been working. These clients were, incidentally, Spanish-speaking, and 
interpreters were made available by the court. Prior to the pendent lite agreement, the father had been denied 
access to the parties’ child. At the meeting on January 9th, we learned that the father had seen the daughter 
not only on Saturday night for an overnight as originally agreed, but the mother had agreed to the child 
staying with the father most of the weekend.  This not only allowed the father more time, but helped the 
mother as her work hours included late nights Friday and Saturday. Although the parties’ case was not on 
the docket, Magistrate Paul Eason accommodated the parties’ desire to make their agreement permanent, 
found the court file, called the case, and the agreement was placed on the record and the case closed.

While this new process has been successful, it is still evolving. The collaborative practitioners, Pelham and 
myself, debrief after each meeting, after each agreement in an attempt to understand what makes for a 
successful expedited collaborative process. We have only preliminary findings at this early stage  but one is 
that the parties are desperate to vent, to let the other know how they feel.  Another preliminary finding is 
that the parties are surprised to learn that the court is not going to decide their case that day and they want 
resolution so they agree to participate in the collaborative process.   

We have modified and abbreviated the intake process because the parties are so anxious to begin talking. 
We have reduced the number of copies of documents the parties have to sign to save time, making copies 
after we are done.  We have also been surprised that even in this expedited process, the parties have had 
those turning point moments when the parties talk about “the thing” that is really keeping them from 
working together to plan for their children. We have been exceedingly surprised that parties have reached 
agreement in all twelve cases. We have been exhausted by the strength of emotion we have witnessed in 
these day-long, very intense meetings. Most rewarding is that we have been inspired by the will and desire 
of these regular, every day people to come together after the screaming, yelling and crying to come up with 
solutions that are best for their families. It has been amazing.

We recognize that our new process may be controversial for some; purists may reject it. We also recognize 
that it may not be ideal-my preference is to have more time, particularly time to unwind after a particularly 
emotional discussion.  But it seems to be working. Stay tuned.    



Na v. Gillespie: What does it say?
By Ceecee Paizs

On December 1,2017, the Court of Special Appeals filed its decision in Na v. Gillespie, (No. 1919, 
September Term, 2016), in which the Court dealt with three issues appealed from the lower court: The 
confidentiality aspect of mediation, the award of counsel fees to Ms. Gillespie, and the award of child custody.  
For the purposes of this article, the focus will be on the confidentiality aspect of the mediation process. 

Mr. Na and Ms. Gillespie are the unmarried parents of a young girl.  During a custody action, the 
parties participated in a private mediation session with their attorneys present.  After nine hours, the 
participants ended the mediation due to a snow storm and any agreements discussed during the meditation 
session were not reduced to writing and signed by either parent.  Thereafter, the attorneys exchanged drafts of a 
parenting agreement but were unable to agree on the final terms.  As a result, each attorney filed a proposed 
draft agreement.  Mr. Na filed a Motion to Enforce Agreement, contending that a full agreement had been 
reached and but for the snow storm, would have been reduced to writing and signed.  Therefore he should be 
entitled to present evidence including testimony from the mediator regarding the contents of the alleged 
agreement related to custody of their daughter.  Ms. Gillespie contended that the contents of any mediation are 
settlement discussions which are confidential under Maryland law, and in addition the parties had entered into 
an Agreement to Mediate which specifically stated that the parties agreed that confidentiality attached to the 
mediation process, and that they would not subpoena the mediator or any documents related to or prepared for 
or during the mediation in the future.  

The Circuit Court for Howard County noted that Title 17 of the Maryland Ruled did not apply here due 
to the fact that the mediation was not court ordered.  Likewise, the Maryland Mediator's Confidentiality Act did 
not apply because the Agreement to Mediate did not contain the required language under the Statute.  However, 
the Circuit Court determined that the language in the Agreement to Mediate clearly stated that the parties would 
maintain the confidentiality of the mediation process and that Mr. Na would not be able to present any 
testimony or evidence from that process.  The trial court denied Mr. Na's motion and ultimately held a hearing 
following which the trial court awarded Ms. Gillespie custody of their daughter with visitation to Mr. Na, and 
$85,000 in attorneys' fees to be paid by Mr. Na to Ms. Gillespie.  

The Court of Special Appeals affirmed the trial court's findings, noting that parties are free to bind 
themselves to certain terms and agreements by contract.  Since the language in this contract was clear that the 
parties agreed that all proceedings would be confidential.  Specifically the language stated that any mediation 
sessions, "including any statement made or document prepared by any party, attorney or other participant,,, are 
confidential." Although it would not apply to any settlement agreement that may result, the confidentiality 
agreement did apply to the contents of the mediation session itself.  Since the language is clear in the contract 
that the contents of the mediation session were confidential, Mr. Na could not attempt to provide evidence from 
such session to prove that a settlement agreement had been reached.  Since the parties could not agree to the 
language in a draft agreement, no settlement agreement drafted by the attorneys was agreed to and there is no 
evidence of a final settlement agreement.  

Essentially, this case indicates that there are three ways to preserve the confidentiality of a mediation 
session and/or process:  By referral from the court under Title 17; under the Mediator Confidentiality Act when 
the agreement to mediate contains the requisite language, or by clear and language in a contract such as an 
Agreement to mediate that the mediation process will be confidential.  Added to the general public policy 
protecting the confidentiality of settlement discussions, this decision supports confidentiality of the content of 
mediation sessions.  While it is unfortunate that this is one of those occasions when a full agreement may have 
been reached during mediation, and if reduced to writing and signed that day would have been final, the need to 
protect the discussions in mediation and encourage open conversations aimed at settlement is placed at a higher 
priority. 

Continued on Page 8
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Growth of Mediation Programs in Orphans' and Probate Courts

By Katherine C. Pearson, Dickinson Law, Penn State Share

I had the unique privilege to sit in on a day of Advanced Probate Mediation Training, a component of 
a larger ADR program at the Orphans/ Court for Prince George's County, Maryland. The attendees 
included long-serving mediators from other court divisions, judges and attorneys and individuals 
interested in a formal mediation process for probate cases. The facilitators for the training were Mala 
Malhotra-Ortiz and Cecilia Paizs, very experienced educators and ADR specialists. Chief Judge Wendy 
Cartwright welcomed us all and made it clear that mediation, collaborative probate and structured 
settlements are three vital programs for the probate division.  Certainly this is part of a trend favoring 
ADR, now applying to post-death disputes. 

My strongest impression of the day was the warm and positive demeanor of the folks I met, especially as 
they were giving up most of their Saturday.  I had the feeling that they were eager to share this experience.

Part of the training involved role plays -- and everyone in the room took the exercises seriously.  In 
Maryland, a challenge to a will is called a "caveat" proceeding, and a threshold question for court 
administrators is whether a specific dispute seems to be a good candidate for referral to mediation.  

In one exercise, I played a minor role (a "grandchild") of the testator, in a fact pattern that involved two 
named beneficiaries, a biological child and a second beneficiary who wasn't a direct blood relation. The 
fact pattern was realistic, as both sides wanted "accountings" for pre-death expenses by those serving as 
the caregiver or POA for the elderly testator before her death.  The dispute included a long-history of 
difficult family dynamics, and was realistic as there was a temptation for other family members to take 
sides with the primary disputants. We even had an "obstructionist" attorney as an assigned role, someone 
who was still advocating for the purely "legal" outcome during the mediation.  

The majority of the participants were also lawyers -- and I could quickly see how uneasy the fact pattern 
made some attorneys. One option for the mediated outcome was distinctly "nonlegal" -- i.e., permitting the 
parties to split the proceeds of the estate in a way that was not the same as the testator's directions in her 
will.   The facilitators did an excellent job in counseling the lawyers on how to change their thinking, so as 
to allow consensus to emerge for a final, written settlement agreement. The fact pattern also put us in the 
position of needing to think about whether there had been any pre-death elder exploitation, and if so, to 
discuss how mediators should handle the possibility of a "crime."

I know our law students are going to be very lucky to have Mala Malhotra-Ortiz join us at Dickinson Law 
in the near future as an adjunct professor.   And, by the way, for anyone interested in why probate courts 
are sometimes called  "orphans' courts," I recommend the Court's link (https://
princegeorgescourts.org/269/History) on the history of Orphans' Courts in Maryland.

Na v. Gillespie: What does it say?
Continued from Page 6

This decision highlights a point that all mediators should remember:  always have participants sign an 
Agreement to Mediate at the commencement of the mediation process, whether by having them sign 
and return the agreement prior to the first scheduled session, or at the beginning of the first mediation 
session.  Ensure that your agreement contains the requisite language from the Maryland Mediator 
Confidentiality Act, or at the very least clear language about confidentiality which includes the 
mediator(s), notes and documents that may be in your file at the conclusion of the mediation process.  
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