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For more information, visit  
www.msbaannual.meeting.org 
or call Wanda Claiborne of 

the MSBA at (410) 685-7878

MSBA Annual Meeting
Ocean City, Maryland

The MSBA annual meeting in Ocean 
City will be held from Wednesday, 

June 15th through Saturday, June 18th.  
The Section Meeting will be held 
Friday June 17th at 8am.  The 

section will present an instructional 
program immediately following the 

brief Section Meeting.

                 is pleased to present the 
premier installment of our new video 
series, The Legislative Minute. This 
new series, designed to keep MSBA’s 

members apprised of pending legislation 
that might impact the practice of law, will 
release current, fresh episodes periodically 

throughout the Maryland General 
Assembly’s Legislative Session.

We hope you find this new platform 
effective, interesting and informative. 

Please share your feedback with us, and be 
sure to subscribe to MSBALegislation.org.
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FROM THE CHAIR

By Darryl G. McCallum

As I write this short “Chair” column, I am 
excited to be in the “home stretch” of my 
tenure as Chair of the Labor and Employ-
ment Section.  These two years have gone 

quickly and I look forward to the upcoming events we 
will have this spring.   First up is the 2016 Employ-
ment Law Institute to be held on April 27th, 2016 in 
Columbia, MD.  This day-long program will bring 
you up to date on all the changes in state and federal 
law, including a wage & hour update, immigration law 
update, a false claims act update, an NLRA update, a 
Q & A with the EEOC and MCCR, and will conclude 
with a view from the bench. 6.5 hours of CLE credit 
is available for the surrounding MCLE states.  The 
program will be webcast for those wishing to par-
ticipate from their home or office. Thanks to Darrell 
Van Deusen for organizing this event.  Stay tuned for 
information in upcoming publications regarding our 
spring dinner program as well as our Annual Meeting 
Program in Ocean City.  

We also are seeking individuals who are willing to 
serve on our Section Council beginning in June 2016.  
The commitment is for a two-year term and involves 
participating in Section Council dinner meetings and 
helping to plan events throughout the year.  Please 
contact me if you are interested in serving.   

It should also make for an interesting legislative ses-
sion as we continue to see new developments in the 
area of employment law, such as an initiative to pass a 
paid sick leave law.  Practitioners for both employers 
and employees will need to stay updated on the latest 
developments in Maryland employment law. Service 
on the Section Council is an excellent way to keep 
abreast of these developments.

W
e are still more than a month from the 
calendar beginning of Spring.  We just 
(almost) finished clearing away the 30 
inches of snow we received in late Jan-

uary.  Nevertheless, it is time to talk about the MSBA 
Annual Meeting in June!  Well, at least about the fact 
that this is an election year for the Labor & Employ-
ment Law Section Council.  Darryl mentioned this in 
his article next to this one, but I want to give you some 
more specific details about the process, so anyone who 
might want to be a member of the Section Council will 
have a clear understanding of what is required.

First, though, I want to thank the authors of this edi-
tion of the Section Newsletter.  It was prepared by 
attorneys at Smith & Downey, P.A., in Baltimore.  The 
coordinators were Doug Desmarais and Kerstin Miller.  
The articles deal with interesting topics that, as usual, 
present the most up-to-date information about those 
topics.  They range from pension plans to trial evi-
dence issues.  Thanks to the authors for all their work.

The next issue of the Newsletter will be prepared by 
attorneys at Shawe & Rosenthal, LLP, in Baltimore, 
with the current Section Chair, Darryl McCallum, as 
coordinator.  Now, on to the election information I 
mentioned above.
The Sections By-Laws require a Nominating Commit-
tee, appointed by the Chair, to submit to the Record-
ing Secretary of the Section at least 45 days prior to 
the Annual Meeting of the MSBA in even-numbered 
years a list of nominations for the Section Council’s 
elected positions (Chair-Elect, Recording Secretary, 
and Members at Large).  Within 15 days thereafter, the 
Recording Secretary is to present this list of proposed 
nominations to the membership of the Section.  This 
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A
s I write my final article as Chair of the 
Labor and Employment Section, it is hard 
to believe that the past two years have flown 
by so quickly. Looking back, it has been a 

great year, as we co-sponsored an Employment Law 
Seminar last fall, organized by Rebecca Strandberg, and 
sponsored the 2016 Employment Law Institute on April 
27, 2016 in Columbia, MD, organized by Darrell Van 
Deusen. Both programs were well attended and provided 
important updates on employment laws that practitioners 
need to be aware of. The field of employment law has 
seen an increasing number of new developments over the 
last several months, including several new employment 
laws passed by the Maryland Legislature, which are 
discussed in detail in this newsletter. 
 
Other important recent developments include the  
EEOC’s release on May 2, 2016 of a Fact Sheet  
regarding Bathroom Access Rights for Transgender  
Employees under Title VII of the Civil Rights Act of 
1964, which the EEOC has asserted prohibits  
discrimination on the basis of gender identity. An  
article providing more detail regarding this develop-
ment is also contained in this newsletter. In addition, 
on May 17, 2016, the Department of Labor announced 
the release of its long-awaited revisions to its overtime 
exemption rule. The new rule doubles the salary require-
ment for white collar (executive, administrative and pro-
fessional) employees from $23,660 per year ($455 per 
week) to $47,476 per year ($913 per week). The required 
minimum salary for the highly compensated employ-
ees’ exemption also has been raised from $100,000 to 
$134,004. These salary levels will be subject to automat-
ic adjustments every three years. The new rule does not 
change the duties test for any of the exemptions. It will 
take effect on December 1, 2016. 
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S
ummer has begun, the Annual Ocean City Meeting 
is finished, and we have a newly elected Section 
Council, with Keith Zimmerman as Section Chair. 
Several long-time members of the Council have 

left the Council, and we wish them well and thank them 
for their long and excellent service. Their names all appear 
in the now Immediate Past Chair’s final article next to this 
one. Since this is being written just before the Council’s 
annual meeting in Ocean City, we are not yet certain who is 
on the new Council, but all the names will be in a Listserv 
message soon. Welcome to all the new members.

This edition of the newsletter was done by members  
of departing Chair Darryl McCallum’s firm, Shawe & 
Rosenthal in Baltimore. The articles range from a thorough 
exploration of the US Department of Labor’s new Persuader 
Rule to a very interesting discussion of the “gamification” 
of the hiring process. You should enjoy the edition quite a 
bit. The next edition will be prepared by members of the 
firm of Gilbert & Associates, under the direction of Gary 
Gilbert, its principal. It will be another good issue,  
I am sure.

The end of the MSBA “year” on June 30o, is a good time  
to say thank you to all those firms and individuals who  
have given much thought and time to the preparation of the 
articles that have appeared in the newsletter over the past 
year. As many know, there is a large group of firms who 
regularly sponsor editions of the newsletter. So many that 
the cycle is five years long. We always welcome new  
sponsors, though, so if anyone is interested, please let  
me or new Chair Keith Zimmerman know. New sponsors 
always get the next available issue in the cycle.

Have a great summer!

Continued on page 2
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On May 4th, the Section hosted a Spring dinner featuring 
Commissioner Charlotte Burrows from the EEOC who 
spoke about the EEOC’s latest strategic enforcement 
initiatives, including those in the area of sex discrimina-
tion and transgender rights. The Commissioner’s com-
ments were very well received and I appreciate the work 
of EEOC Supervisory Administrative Law Judge Mary 
Beth Palmer and Administrative Law Judge John Hender-
son, as well as Nicole Diaz from the Law Offices of Gary 
Gilbert, in helping to put the program together and make 
it a successful event. This year, our Annual Program in 
Ocean City is entitled Beyond EEOC v. Abercrombie & 
Fitch: Discrimination against Muslims and People of 
Middle Eastern Heritage, and will take place on Friday, 
June 17, 2016 at 8:30 a.m. Melissa McGuire is chairing 
our Annual Program and has put together a terrific and 
informative presentation. 
 
I look forward to handing over the reins of leadership 
to Keith Zimmerman, as he takes over as Section Chair. 
Congratulations in advance to our newest Section Coun-
cil nominees, Michele McDonald, from the Maryland At-
torney General’s Office, Joyce Smithey of Rifkin, Weiner, 
Livingston, Levitan & Silver, Teresa Teare of Shawe 
Rosenthal, and Alicia Wilson of Gordon Feinblatt LLC.

ARTICLES

Department of Labor’s New  
Persuader Rule Requires Labor  
and Employment Attorneys to  

File Extensive Reports with  
the Government

By Mark Swerdlin and Parker Thoeni
Shawe Rosenthal, LLP

* Shawe Rosenthal is a Plaintiff in a lawsuit filed against the Department 

of Labor regarding the new Interpretation of the Persuader Rule,  

and Mr. Swerdlin and Mr. Thoeni represent Plaintiffs in the lawsuit.

 
 

O
n March 24, 2016, the Department of Labor (the 
“Department”) published its Final Rule con-
taining its Interpretation of a portion of the La-
bor-Management Reporting and Disclosure Act 

(“LMRDA”) commonly referred to as the persuader rule. 
The Final Rule became effective on April 25, 2016, and is 
applicable to covered events on or after July 1, 2016. The De-
partment casts the new Interpretation as revising the scope of 
a particular exception within the LMRDA. Opponents of the 
new Interpretation assert it actually reconfigures the entire 
persuader rule. For decades, labor and employment attorneys 
have had little concern with the persuader rule because it 
generally did not impact their practice. However, under the 
new Interpretation, every labor and employment attorney 
representing management will likely be impacted and should 
be familiar with the Department’s position. 

The LMRDA

Among other things, the LMRDA requires reporting from 
employers and consultants regarding agreements or arrange-
ments entered into with the object to persuade employees 
regarding their right to organize and bargain collectively. 29 
U.S.C. §§ 433(a)(4), (b)(1). The employer is required to re-
port to the government on an annual basis by filing a form 
LM-10 with the Department of Labor, Office of Labor Man-
agement Standards (“OLMS”). The consultant is required to 
file two reports. The first, the LM-20, is a report regarding 
each reportable agreement with an employer. The LM-20 
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must be submitted within 30 days of the date of the report-
able agreement. The second, the LM-21, is a report regard-
ing the consultant’s business, including things like employee 
salaries, and its clients other than the employer for whom 
reportable work was performed, including information such 
as the name of the client and receipts from the client.

What constitutes reportable activity is determined by the stat-
utory scheme set forth by Congress in the LMRDA. While 
the statute is not a model of clarity, its structure is relative-
ly straightforward. The statutory scheme includes a general 
rule, an exception, and an explanation of its intended cover-
age. The general rule is that “Every person who pursuant to 
any agreement or arrangement with an employer undertakes 
activities where an object thereof is, directly or indirectly to 
persuade employees to exercise or not exercise, or persuade 
employees as to the manner of exercising, the right to orga-
nize and bargain collectively through representatives of their 
own choosing” must file LM-20 and LM-21 reports with the 
government. 29 U.S.C. § 433 (b)(1). (The general rule appli-
cable to the LM-10 employer report contains almost identical 
language.) 

The exception, commonly referred to as the “advice exemp-
tion,” carves out from the reporting requirement the provi-
sion of advice. The advice exemption states that, “Nothing 
in this section shall be construed to require any employer or 
other person to file a report covering the services of such 
person by reason of his giving or agreeing to give advice to 
such employer or representing or agreeing to represent such 
employer before any court, administrative agency, or tribunal 
of arbitration or engaging or agreeing to engage in collective 
bargaining on behalf of such employer with respect to wag-
es, hours, or other terms or conditions of employment or the 
negotiation of an agreement or any question arising thereun-
der.” 29 U.S.C. § 433 (c).

Finally, the explanatory provision clarifies the intent of the 
statute not to require reporting of information shared in the 
course of an attorney-client relationship. “Nothing contained 
in this Act shall be construed to require an attorney who is a 
member in good standing of the bar of any State, to include 
in any report required to be filed pursuant to the provisions of 
this Act any information which was lawfully communicated 
to such attorney by any of his clients in the course of a legiti-
mate attorney-client relationship.” 29 U.S.C. § 434.

The Former Interpretation

Under the Department’s former interpretation, which has 
been in place for over 50 years, the reporting requirement 

was triggered when a consultant engaged in an activity with 
the object to persuade employees, but not when the consul-
tant engaged in the provision of advice. Specifically, the De-
partment required reporting when a consultant engaged in 
contact with employees, whether the contact involved com-
munications that directly persuaded employees (e.g., “do not 
join the Union”) or indirectly persuaded employees (e.g., 
“Union dues are expensive”). However, the Department did 
not require reporting when the consultant did not contact em-
ployees, but rather limited its communications to employers 
because such activity constituted advice and not persuader 
activity so long as the employer was free to accept or reject 
the advice.

This rule served as a bright line that reflected the intent of the 
statute. Attorneys and consultants who limited their activities 
to advising employers remained free of the reporting require-
ment. However, attorneys and consultants who communicat-
ed with employees departed from advising the employer and 
crossed the line into reportable persuader activity. Essential-
ly, reporting was required only when a consultant or attorney 
communicated directly with employees in the course of a 
union organizing campaign.

The Interpretation respected the advice exemption set forth 
in the statute, and the bright line test lent credence to the 
Department’s view that persuader activity and advice were 
mutually exclusive categories.

The New Interpretation

The new Interpretation simultaneously broadens the scope 
of reportable persuader activity and nearly eliminates the ad-
vice exemption.
The Department has dispensed with the distinction between 
activity in which the consultant or attorney engages in con-
tact with employees and activity in which the consultant or 
attorney limits communications to the employer. It further 
rejects the principle reflected in the prior interpretation that a 
communication to an employer constitutes advice if the em-
ployer is free to accept or reject the recommendation. 

Under the new Interpretation, the scope of reportable per-
suader activity has expanded. Any activity, not simply par-
ticipation in a union organizing campaign, is now reportable 
whenever either the consultant or the employer has as even a 
tangential purpose in performing any activity with the goal 
to persuade employees. Whether that activity constitutes ad-
vice is excluded from the analysis as to whether such activity 
must be reported because the Department now takes the po-
sition that if any object to persuade can be detected, then the 
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activity by definition cannot constitute advice.

While the Department provides a definition for advice that 
is exempted from the reporting requirement, it is of little use 
because whether an activity constitutes advice is not part of 
the analysis as to whether it is reportable. The Department’s 
definition of advice is “an oral or written recommendation 
regarding a decision or course of conduct.” “Advice does 
not include persuader activities, i.e., actions, conduct, or 
communications by a consultant on behalf of an employer 
that are undertaken with an object, directly or indirectly, to 
persuade employees concerning their rights to organize or 
bargain collectively. If the consultant engages in both advice 
and persuader activities, however, the entire agreement or ar-
rangement must be reported.”

The Department clarifies that, “The only issue is whether 
there is an object to persuade.” “The key questions to ask…
are: Did the consultant develop the policy? If so, did the con-
sultant develop the policy with an object to persuade employ-
ees?” In other words, the Department is now unconcerned 
with the following question: Did the consultant’s activity 
constitute the provision of advice?

The Department asserts that it limits the advice exemption to 
what it views as the provision of legal advice, merely telling 
an employer whether a proposed course of action is legal. 
This limits non-reportable activity to telling an employer 
what it cannot do. If an employer proposes a communica-
tion to employees and asks whether the communication is 
legal, the consultant may respond with a yes or a no without 
triggering the reporting obligation. However, if the employer 
revises the proposed communication or in any way advises 
the employer as to what it can do, then the consultant has en-
gaged in reportable activity. In fact, the Department states in 
the new Interpretation that its view of an advisor is a person 
in the capacity of a neutral third party.

Although it is easy to imagine an activity that falls within 
this definition that also falls within the new scope of what 
constitutes reportable activity (e.g., advising an employer as 
to what to tell employees to legally and effectively persuade 
them not to join a union), the Department’s stance is that an 
intent to persuade overrides the advice exemption. 

The Department provides categories of activities it now  
considers to be reportable:
• Direct contact with employees in which they are  
 expressly told how to exercise their organizing and 
 collective bargaining rights.
• Planning, directing, or coordinating supervisors  

 or managers.
• Providing persuader materials.
• Conducting a seminar for supervisors or other  
 employer representatives.
• Developing or implementing personnel policies  
 or actions.

Legal Challenges

Because of the confusing and arbitrary nature of the new  
Interpretation, three lawsuits have been filed against the  
Department to stay or enjoin its implementation and en-
forcement. These cases were all filed after the publication of 
the Final Rule on March 25, 2016. None of the cases have 
been decided as of the editing of this article. Labnet Inc. 
d/b/a Worklaw Network et al v. United States Department of  
Labor et al, 0:16-cv-00844-PJS-KMM (D. Minn. March 31, 
2016); National Federation of Independent Business et al  
v. Perez et al, 5:16-cv-00066-C (N.D. Tex. March 31, 2016); 
Associated Builders and Contractors of Arkansas et al  
v. Perez et al, 4:16-cv-00169-KGB (E.D. Ark. March 
30, 2016). The lawsuits assert a host of reasons the new  
Interpretation cannot stand. Included are arguments that 
the new Interpretation is arbitrary and capricious and that it  
violates the First Amendment.

The plaintiffs argue the new Interpretation is arbitrary and 
capricious under the Administrative Procedure Act. As  
explained above, the general rule has now swallowed the  
exemption. Of course, activity that falls outside the scope 
of reportable persuader activity need not be exempted from  
reporting. It is not reportable because it is not persuad-
er activity, not because it is advice. Advice is now report-
able whenever it is accompanied by any motive to persuade  
employees. In order for an exception to have any meaning, 
it must override the general rule. Thus it is argued, when a  
consultant provides advice that has the object to persuade, the 
exemption must apply for it to have any meaning. However, 
that is no longer the case, and the exemption rings hollow.  

The new Interpretation is also argued to be arbitrary and 
capricious because it sets aside the statute’s clear intent not 
to intrude upon the attorney-client relationship. The ABA’s 
Model Rules of Professional Conduct adopted a specif-
ic confidentiality rule in Rule 1.6, which states, “A lawyer 
shall not reveal information relating to the representation of a  
client.” Model Rules of Prof’l Conduct R. 1.6. “It is undis-
puted that the regulation of the practice of law is traditionally 
the province of the states.” Am. Bar Ass’n, 430 F.3d at 471; 
see also New York State Bar, 276 F. Supp.2d at 128 (“the reg-
ulation of lawyers and the practice of law have historically 
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been recognized as the responsibility of the states.” (citing 
Leis v. Flynt, 439 U.S. 438 (1979))). “[I]f Congress intends 
to alter the ‘usual constitutional balance between the States 
and Federal Government,’ it must make its intention to do so 
unmistakably clear in the language of the statute.” Id. The 
American Bar Association, in its comments on the Depart-
ments proposed rule explicitly opposed the Interpretation, 
noting that, “The range of client information that lawyers 
are not permitted to disclose under ABA Model Rule 1.6 is 
broader than that covered by the attorney client privilege . . . . 
This category of non-privileged, confident client information 
includes the identity of the client as well as other information 
related to the legal representation, including, for example, 
the nature of the representation and the amount of legal fees 
paid by the client to the lawyer.” See ABA Comments at 6-7. 

The new Interpretation compels disclosure of confidential 
information about the client for whom purportedly report-
able services were provided, but, no longer requires report-
ing of confidential information about all clients to whom the 
firm provided labor relations advice. However, it is argued 
that in order to defend against an enforcement action, which 
the Department indicates would involve an inspection of the 
surrounding circumstances, an attorney could be compelled 
to divulge his or her privileged communications with a cli-
ent. The LMRDA does not reflect an unmistakably clear in-
tent to alter the attorney-client relationship in this way. To the 
contrary, as noted above, the statute seeks to leave the attor-
ney-client relationship to the states, and leaves attorney-cli-
ent confidentiality and privilege intact.

The Interpretation is also alleged to violate the First Amend-
ment. Although the LMRDA is drafted to require reporting 
about any activity designed to persuade employees, plaintiffs 
note the new Interpretation repeatedly expressly indicates 
that it targets for reporting communications containing an 
“anti-union” message. Thus, it is argued that because the 
new Interpretation targets a particular viewpoint on its face, 
an anti-union viewpoint that the government disfavors, it is 
unconstitutional. The arguments continue, noting that even 
if the viewpoint discrimination could be set aside, the new 
Interpretation should be subject to strict scrutiny because it 
is a regulation of speech based on the content of the speech. 
The government in its position claims a compelling interest 
in “transparency” for the sake of better informing employees 
about the source of information being provided to them in a 
union organizing campaign. Plaintiffs assert this is not sup-
ported by case law or the statute’s legislative history. Further, 
plaintiffs argue, even accepting the Department’s position 
that transparency constitutes a compelling interest, however, 
the means are clearly not narrowly tailored to achieve that 

goal. Not only does the new Interpretation sweep up vast 
amounts of information that have nothing to do with a union 
organizing campaign, but in the context of a union organiz-
ing campaign itself the Department does not require any re-
porting if the information truly comes from another source 
rather than resulting from a collaboration between the em-
ployer and a consultant. If an employer purchases campaign 
materials “off the rack” that were developed completely by a 
third party, no disclosure is required. However, if the employ-
er works with a consultant to design similar materials that 
reflect the employer’s views, the activity is reportable. 

The Department compares its new Interpretation to cam-
paign finance disclosures in an effort to save it from First 
Amendment scrutiny it deserves. However, plaintiffs argue_ 
the analogy is inapposite for three important reasons. First, 
unlike campaign finance, there is no risk that the financier is 
purchasing influence with an elected candidate. Rather, the 
candidate up for election (i.e., the employer) is paying a third 
party for advice as to how to effectively and legally position 
itself for success. Second, because it targets only a certain 
message from employers, the new Interpretation would be 
akin to requiring disclosures only by Democrats, but not 
Republicans. Such a requirement would never pass muster. 
Third, there is simply not as important a public interest in the 
outcome of union elections as there is in elections of federal-
ly elected government officials.

Compliance

Challengers can already declare partial success as the Depart-
ment on April 13, 2016 suspended the most intrusive portion 
of the LM-21 reporting requirement, requiring reporting of 
confidential information about all of a firm’s clients and em-
ployees based solely on the fact that the firm engaged in one 
or more reportable activities during the year.

Compliance can be very difficult due to the reasons stated 
above, and, indeed, some of the arguments are premised on 
the fact that the new Interpretation leaves many compliance 
questions unanswered.

Moreover, the fact that the Department is clear about some 
of the activities that it contends should be reported does 
not resolve the compliance issues for attorneys counseling 
their clients because ethics opinions generally dictate that  
an attorney should resist disclosure of confidential client  
information.

Consequently, a labor and employment attorney representing 
employers should consider advising all of his or her clients 
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about the new reporting requirements, and should determine 
whether a client will provide informed consent to the required 
disclosures. Any time a client expresses an intent related to 
union organizing in the course of an attorney’s relationship 
with the client, a discussion regarding the new Interpreta-
tion is now warranted so that the client fully understands the  
reporting requirements that could be implicated by even the 
most mundane labor and employment advice.

At least one major firm engaged in the practice of labor 
and employment law has indicated that it will not engage 
in reportable activity because of the new Interpretation. 
In the opinion of the authors of this article, this attempt to  
escape the broad net cast by the Department demonstrates 
not only the chilling effect of the new Interpretation, but 
also the vagueness of the new Interpretation. Under the prior  
Interpretation, avoiding reportable activity was simple. Now, 
however, attempting to engage in the practice of labor and 
employment law without engaging in reportable activity  
is nearly impossible. A firm may decide that it will no  
longer assist clients with union organizing campaigns.  
However, there are many scenarios in which a firm will find  
itself offering advice that the Department will consider  
reportable outside of that context. For example, if a firm 
is assisting a client with the revision of personnel poli-
cies and the employer expresses a tangential desire that  
the policies assist it in its goal to remain union free, the  
consultant seeking to avoid the reporting requirement  
would have to discontinue the relationship. Consider  
another example: a firm is supporting a client with an ac-
quisition of a unionized business, and the client requests  
assistance in structuring the acquisition in a way that impacts 
unionization of the workforce of the business being acquired. 
The firm seeking to avoid reportable activity would be in a  
position of deciding whether to assist its client or back out of  
the relationship in the middle of the transaction. There  
truly is no escape from reporting activities, covered by  
the Department’s new Interpretation.

(Editor’s note: the Department of Labor’s position on its 
new Rule may be found on the DoL website, www.dol.gov, 
under the title “persuader rule.” Or you can simply Goo-
gle “persuader rule.” In addition to the full text of the new  
Interpretation, there are explanatory documents setting forth 
the Department’s reasons for issuing it.)

The EEOC Weighs in on  
Transgender Protection  

Under Title VII

By Fiona Ong 
Shawe Rosenthal, LLP

 
 

M
ore and more states are passing laws that pro-
tect gender identity. In addition, the EEOC and 
some federal courts have stated that gender 
identity, change of sex and/or transgender sta-

tus is protected by Title VII’s prohibition on discrimination 
based on sex, among other things. Title VII applies to all fed-
eral, state, and local government agencies in their capacity 
as employers, and to all private employers with 15 or more 
employees. 

In Mia Macy v. Eric Holder, 2012 WL 1435995, E.E.O.C. 
Appeal No. 0120120821 (April 20, 2012), Macy, who was 
a male at the time, applied for a position in a laboratory 
of the federal Bureau of Alcohol, Tobacco, Firearms and  
Explosives (the “Agency”). He was interviewed by the  
Director of the laboratory, who told him that he would be able 
to have the position assuming that he passed the background 
check. He then told the Agency that he was in the process of 
transitioning from a male to a female. Shortly thereafter, the 
now female Macy was told that the position was no longer 
available due to budget cuts. When Macy pushed back for 
more information, she was informed that, in fact, someone 
else had been hired by the Agency for the position. She then 
filed an EEO complaint with the Agency, alleging sex dis-
crimination based on gender identity and sex stereotyping.

The Agency has one system for handling claims of sex dis-
crimination under Title VII. It has a different system for 
claims of sexual orientation/gender identity discrimination 
which, under that system, are not entitled to the same rights 
and protections as Title VII claims. Thus, the Agency’s lo-
cal office told Macy that her sex discrimination claims and 
the sexual orientation/gender identity claims would be split, 
with the EEOC handling only the sex discrimination claims. 
Macy appealed this decision to the full EEOC.

The EEOC, reversing its local arm, found that “claims of 
discrimination based on transgender status, also referred 
to as claims of discrimination based on gender identity, are 
cognizable under Title VII’s sex discrimination prohibition.” 
The EEOC relied on the case of Price Waterhouse v. Hop-
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kins, 490 U.S. 228 (1989), in which the U.S. Supreme Court 
recognized a claim for Title VII sex discrimination based on 
sexual stereotyping, where the plaintiff did not conform with 
gender-based expectations about how women should walk, 
talk and dress. Citing a number of federal circuit and dis-
trict court decisions, the EEOC found that decisions based 
on a person’s transgender status are “related to the sex of the  
victim,” and thereby violate Title VII.

Most recently, the U.S. District Court for the District of Con-
necticut, in Fabian v. Hosp. of Central Connecticut, __ F. 
Supp.3d __, 2016 WL 1089178 (D. Conn. March 18, 2016), 
also relying on Price Waterhouse, held that discrimination 
on the basis of transgender status constitutes unlawful sex 
discrimination. In its decision, the court noted that the Sixth 
Circuit (Smith v. City of Salem, 378 F.3d. 566 (6th Cir. 2004), 
the Ninth Circuit (Schwenk v. Hartford, 204 F.3d 1187 (9th 
Cir. 2000), and the Eleventh Circuit (Glenn v. Brumby, 663 
F.3d 1312 (11th Cir. 2011)), have also recognized transgen-
der status as protected under Title VII. 

On May 2, 2016, the EEOC issued a “Fact Sheet regarding 
Bathroom Access Rights for Transgender Employees under 
Title VII of the Civil Rights Act of 1964.” In siding with 
other federal government agencies that have released simi-
lar guidance (i.e., OSHA, the Office of Personnel Manage-
ment, and the Department of Education), the EEOC stated 
that an employer should allow an employee to use the bath-
room that corresponds with the employee’s gender identity.  

The EEOC relied on two federal sector EEOC cases and 
one recent Fourth Circuit case as the basis for its Fact Sheet. 
The federal sector cases were the Macy case (discussed 
above), and Lusardi v. Dep’t of Army, EEOC Appeal No. 
0120133395, 2015 WL 1607756 (Mar. 27, 2015). In Lusar-
di, the EEOC held that denying an employee equal access to 
a common restroom corresponding to the employee’s gender 
identity is sex discrimination. Lusardi, an Army employee, 
was in the process of transitioning from male to female when 
her employer required her to use a single-user restroom. The 
Army stated that it would only allow her to use the wom-
en’s restroom after she underwent a medical procedure. The 
Fourth Circuit case of G.G. ex rel Grimm v. Gloucester Cty. 
Sch. Bd., -- F.3d --, 2016 WL 1567467 (4th Cir. 2016) in-
volved a transgender high school student who was precluded 
from using the common restroom that corresponded with 
the student’s gender identity. The Fourth Circuit deferred to 
the Department of Education’s position that the prohibition 
against sex discrimination under Title IX requires educa-
tional institutions to give transgender students restroom and 
locker room access consistent with their gender identity. 

The Fact Sheet also sets out a separate bullet point to state 
that “[c]ontrary state law is not a defense under Title VII.” 
This is likely aimed at the recent North Carolina Law (HB 2) 
which requires public agencies to require multiple occupan-
cy bathrooms or changing facilities to be designated for and 
only used by persons based on their biological sex. (Another 
federal agency recently took on HB 2, when the head of the 
Department of Justice’s Civil Division sent a letter to North 
Carolina Gov. Pat McCrory stating that the law violates Title 
VII of the Civil Rights Act of 1964). 

The EEOC’s Fact Sheet makes the agency’s stance clear: 
transgender employees have the right to a workplace free 
from discrimination and harassment on the basis of their 
gender identity. Supervisory or co-worker confusion or 
anxiety associated with a transgender employee using the 
bathroom that corresponds to their gender identity “cannot 
justify discriminatory terms and conditions of employment.” 
As such, employees should be able to use the restroom that 
corresponds to their gender identity. Interestingly, EEOC 
Commissioner Chai Feldblum even shared a link to the Fact 
Sheet on her LinkedIn page with the message: “Please share 
EEOC’s fact sheet on restroom access for transgender em-
ployees. We want people to know the type of complaints we 
will investigate.” Thus, there can be no mistake that transgen-
der bathroom usage is on the EEOC’s radar. 
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The DOL and NLRB Refine  
the Tests for Determining  

Joint Employment

By Darryl G. McCallum
Shawe Rosenthal, LLP

 
 

O
n January 20, 2016, the Department of Labor 
(“DOL”) issued an Administrator’s Interpretation 
(AI) on the hot topic of joint employment. Ap-
proximately six months earlier, the National La-

bor Relations Board (“NLRB”) issued a decision refining its 
previous test for determining joint employment. Under the 
joint employment theory, two different entities may be both 
found to jointly employ a single worker, and to be individ-
ually and jointly responsible for compliance with the Fair 
Labor Standards Act. And the National Labor Relations Act. 
Not unexpectedly, both the DOL and the NLRB have taken 
a very broad approach to determining joint employment li-
ability.

The Economic Realities Test

The DOL first notes that the concept of joint employment 
under the Fair Labor Standards Act (“FLSA”) and Migrant 
and Seasonal Agricultural Worker Protection Act is “nota-
bly broader” than under the common law, which looks to the 
amount of control exercised by a company over a worker. 
Instead, the DOL has chosen to apply an “economic reali-
ties” test, which takes into account many factors in the rela-
tionship of the two entities to the “employee.” The test differs 
from those applied under other laws, such as the National 
Labor Relations Act. (The NLRB recently issued its own  
clarification of joint employment in a case called Brown-
ing-Ferris Industries, discussed below.). The AI specifical-
ly notes that courts have found an employment relationship  
under the FLSA using the economic realities test even 
“where the alleged employer exercised little or no control or 
supervision over the putative employees.”

The AI discusses two types of joint employment relation-
ships: horizontal and vertical. Each of these relationships is 
discussed below:

Horizontal Joint Employment

Horizontal joint employment exists where an employee has 
two (or more) technically separate but related or associated 

employers – the focus here is on the relationship between the 
two employers, covering situations where:
• The employers have an arrangement to share the 
 employee’s services; 
• One employer acts in the interest of the other in  
 relation to the employee; or 
• The employers share control of the employee,  
 directly or indirectly, because one employer  
 controls, is controlled by, or is under common  
 control with the other employer. 

An example of this type of horizontal joint employment re-
lationship is where the same owner owns separately incor-
porated restaurants, and the managers of the two restaurants 
share employees and coordinate scheduling together.
 
The AI sets forth a non-exhaustive list of factors that should 
be considered in evaluating the relationship between employ-
ers in horizontal joint employment cases:

• Who owns or operates the possible joint employers? 
• Do the employers have any overlapping officers,  
 directors, executives, or managers? 
• Do the employers share control over operations? 
• Are the operations of the employers intermingled? 
• Does one employer supervise the work of the other? 
• Do the employers share supervisory authority  
 over the employee? 
• Do the employers treat the employees as a pool  
 of workers available to both of them? 
• Do they share clients or customers? 
• Are there any agreements between the employers?

Not all, or even most, of these factors must be present for 
joint employment to be found. 

Vertical Joint Employment

Vertical joint employment exists where one employer (the 
intermediary employer) provides workers to another em-
ployer (the potential joint employer), and the workers are 
“economically dependent” on both employers. The focus of 
the analysis here is on the relationship between the worker 
and the potential joint employer. This type of relationship is 
typically raised with regard to staffing agencies, temporary 
agencies, independent contractors, third-party management 
companies, and labor providers.

With regard to vertical joint employment, the AI states that 
the first inquiry is whether the intermediary employer is an 
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employee of the potential joint employer. If so, then its em-
ployees are also deemed employees of the potential joint 
employer. If not, then the analysis turns to an evaluation of 
the employee’s economic dependence on the potential joint 
employer. The AI sets forth a non-exhaustive list of factors to 
be considered in that regard:

• Does the potential joint employer direct, control,  
 or supervise (even indirectly) the work?
• Does the potential joint employer have the power  
 (even indirectly) to hire or fire the employee, change 
 employment conditions, or determine the rate and 
 method of pay?
• How permanent or lengthy is the relationship  
 between the employee and the potential joint  
 employer?
• Does the employee perform repetitive work or work  
 requiring little skill?
• Is the employee’s work integral to the potential joint  
 employer’s business?
• Is the work performed on the potential joint  
 employer’s premises?
• Does the potential joint employer perform functions  
 for the employee typically performed by employers, 
 such as handling payroll or providing tools,  
 equipment, or workers’ compensation insurance, or, 
 in agriculture, providing housing or transportation?

Again, not all of the factors must be present for a finding of 
joint employment.

Joint Employment and the FMLA

The DOL also issued a Fact Sheet on joint employment and 
the Family and Medical Leave Act. Typically in joint employ-
er situations under the FMLA, one employer is deemed the 
primary employer and the other is the secondary employer. 
Factors used in determining which employer is primary and 
which is secondary include:

• Who has authority to hire and fire, and to place or  
 assign work to the employee;
• Who decides how, when, and the amount that the  
 employee is paid; and,
• Who provides the employee’s leave or other  
 employment benefits.

The DOL notes that in situations involving temporary staff-
ing agencies, the agency is generally considered to be the 
primary employer. 

Jointly-employed workers must be counted by both employ-
ers for determining employer coverage and employee eligi-
bility under the FMLA, regardless of the payroll on which 
the worker appears. As to the question of an individual’s  
eligibility for FMLA leave, in determining whether the  
employee works at a worksite where the employer employs 
at least 50 employees within 75 miles, the worksite will be 
the primary employer’s office from which the employee is 
assigned or to which the employee reports. However, if the 
employee has worked at the secondary employer’s location 
for at least one year, that location will be the worksite.

The primary employer is responsible for giving required  
notices to the employee, providing FMLA leave, maintaining 
group health insurance benefits, and restoring the employ-
ee to the same or equivalent job upon return from leave, as 
well as keeping all FMLA records required. The secondary  
employer is responsible for restoring the employee to the 
same or equivalent job upon return under certain circum-
stances, such as when the secondary employer is an ongo-
ing client of a placement agency (the primary employer),  
and the placement agency again places the employee with  
the secondary employer. The secondary employer must  
keep basic payroll and identifying employee data for the  
joint employee.

Of course, both employers may not interfere with the  
employee’s exercise or attempt to exercise his FMLA rights, 
and may not fire or discriminate against an employee for op-
posing an unlawful practice under FMLA.

Joint Employment under the  
National Labor Relations Act

Besides the DOL, the NLRB has taken an aggressive stance 
on joint employment. In Browning-Ferris Indus. Of Califor-
nia, Inc., Case 10-RC-109684 (August 27, 2015), the NLRB 
addressed whether BFI should be deemed a joint employer 
with the staffing agency whose employees performed vari-
ous work functions for BFI and, in so doing, the NLRB (in a 
3-2 decision) revised its 30+-year standard for determining 
joint employer status. 

Under the NLRB’s new standard, which it characterizes as a 
return to the original principles of Browning-Ferris Industries 
of Pennsylvania, 691 F.2d 1117 (3rd Cir. 1982) (under which 
an entity must exercise direct control over the employees 
of the other entity in order to be considered a joint employ-
er), two or more employers are joint employers of the same  
employees if they “share or codetermine those matters  
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governing the essential terms and conditions of employ-
ment.” The first question in applying the standard is “whether 
there is a common-law employment relationship with the em-
ployees in question.” If so, then the next question is whether 
the “employer” in question “possesses sufficient control over 
employees’ essential terms and conditions of employment to 
permit meaningful collective bargaining.”

According to the NLRB, the essential terms and conditions 
of employment includes hiring, firing, discipline, supervision 
and direction. It also includes wages and hours, as well as 
dictating the number of workers to be supplied; controlling 
scheduling, seniority, and overtime; and assigning work and 
determining the manner and method of work performance. 

The NLRB specifically stated that it will no longer require 
that the employer actually exercise such authority to control 
the terms and conditions of employment; the mere posses-
sion of this authority is sufficient to support a finding of joint 
employer status. In addition, the NLRB rejects the require-
ment that this authority must be exercised “directly and im-
mediately.” Instead, it may be exercised indirectly, through an 
intermediary (such as the staffing agency).

In applying this new standard, the NLRB found Browning 
Ferris Industries (“BFI”) to be a joint employer, determining 
that it exercised significant control – both indirect and direct 
– over the terms and conditions of employment of the staff-
ing agency’s workers. The NLRB found that BFI imposed 
specific conditions on the staffing agency’s ability to make 
hiring decisions, by establishing qualifications and requiring 
certain tests. BFI also retained the right to reject any worker. 
Its complaints about workers led to two instances where the 
staffing agency chose to impose discipline and ultimately re-
move them from the BFI facility. 

The NLRB also found that BFI controlled work processes by 
establishing work speed and productivity standards, thereby 
affecting break times, safety, the speed of work, and need 
for overtime. BFI also determines what tasks must be com-
pleted, and exercises “near-constant oversight” of job perfor-
mance. BFI decides how many workers are needed, dictates 
the timing of shifts, and determines overtime.

The NLRB further held that BFI interacted directly with 
workers by directing them to perform certain tasks or assign-
ments, and conducting trainings and meetings about BFI ob-
jectives or concerns. BFI must also approve the weekly wage 
summaries for the staffing agency’s workers.

In addition, the NLRB determined that BFI “plays a signifi-

cant role in determining employees’ wages,” by establishing 
a “ceiling” based on the wage rate of the single BFI employee 
performing sorting work. In addition, the NLRB found that 
BFI also apparently required approval over wage increases, 
as it negotiated a new wage rate with the staffing agency after 
a minimum wage increase went into effect. 

What These Developments Mean for Employers

• The positions taken by the DOL and NLRB increase the 
potential for employers’ liability under the FLSA, FMLA 
and the NLRA. Their determinations have vastly expand-
ed the universe of who will be deemed a joint employer. 
With respect to the DOL’s guidance, even in situations 
where little or no control can be shown to exist between 
two entities, the DOL would require an analysis of the 
“economic reality” of the situation using the lists of  
factors above. 

• With respect to the NLRB’s decision, the typical staff-
ing agency relationship will now be deemed a joint  
employer situation, thereby subjecting the host employ-
er to the panoply of labor obligations. This decision will 
also undoubtedly implicate other business relationships, 
such as franchise and subcontractor arrangements, where 
the union could argue that the franchisor or contracting 
company has some control over the franchisee or subcon-
tractor employees. For example, franchise agreements 
often contain provisions specifying what the franchisee 
must do vis-à-vis the franchisee’s employees: qualifica-
tions, appearance and schedules. The concern is that the 
NLRB’s opinion would allow joint employer status to be 
found where the franchise agreement imposes the most 
indirect influence over the working conditions of the 
franchisee’s employees.

As the dissent in Browning Ferris Industries notes, “[t]his 
change will subject countless entities to unprecedented new 
joint-bargaining obligation that most do not even know they 
have, to potential joint liability for unfair labor practices 
and breaches of collective-bargaining agreements, and to 
economic protest activity, including what have heretofore 
been unlawful secondary strikes, boycotts and picketing.” 
We anticipate that there will be legal challenges to this new 
standard. In the meantime, however, companies engaged in 
business relationships with entities such as staffing agencies, 
franchises and subcontractors must be aware that they could 
be deemed a joint employer under this expanded standard, 
and thereby subject to significant labor obligations under  
the NLRA.
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Dealing with FMLA Abuse 
through Surveillance

By Teresa D. Teare 
Shawe Rosenthal, LLP

I. Introduction

Many employees have legitimate reasons for needing to take 
leave, and the FMLA offers those employees certain, import-
ant protections like reinstatement rights. There are occasions, 
however, in which individuals abuse FMLA leave, and in 
those situations, the law has tools that employers can use to 
ensure that the leave is being taken for legitimate reasons. 
This article addresses one of those tools: surveillance. 

II. Overview of the FMLA

The FMLA provides eligible employees with twelve weeks 
of unpaid leave and establishes reinstatement rights for indi-
viduals who take qualifying leave. See Family and Medical 
Leave Act § 2612(a)(1), 29 U.S.C. § 2614(a). Employees may 
take continuous leave, or under certain circumstances, they 
can take leave intermittently or on a reduced leave schedule. 
See 29 CFR § 825.202(a). Intermittent leave is FMLA leave 
taken in “separate blocks of time due to a single qualifying 
reason.” Id. A reduced leave schedule is a leave schedule that 
“reduces an employee’s usual number of working hours per 
workweek, or hours per workday.” Id. All types of leave can 
be abused, although intermittent leave is probably the type of 
leave that is abused most often. 

III. Using Surveillance to Combat FMLA Abuse 

With the Internet and social media being such a prominent 
part of individuals’ lives, it is not uncommon for employ-
ees to be connected through any of the various social media 
platforms that are readily available (e.g., Facebook, Tumblr, 
Snap Chat, Instagram, and Twitter). Moreover, it certainly 
is not unexpected for an employee on leave to continue to 
post updates to these social media platforms during his or 
her leave. If, however, the employee on leave posts some-
thing that could appear inconsistent with the leave, and if 
a co-worker brings these potential inconsistent behaviors to 
the attention of the employer, the employer is then faced with 
a potential abuse issue. Take for example the Sixth Circuit 
case of Jaszczyszyn v. Advantage Health Physician, 504 
Fed. Appx. 440 (2012), where a co-worker who was Face-
book “Friends” with an employee out on FMLA leave, felt 
“betrayed or duped” by the employee out on FMLA while 

covering the employee’s shifts after pictures appeared on the 
employee’s Facebook “Wall” of her attending a local festival. 

Using Surveillance as a Tool to Deter and Stop Abuse
 
One avenue to combat the potential abuse is to hire a private 
investigator to conduct surveillance on the employee. This 
approach is commonly used in workers’ compensation cases 
and in personal injuries cases. However, when conducting 
surveillance of an employee out on FMLA leave, an employ-
er will need to be careful that its activities do not amount 
to interfering with an employee’s FMLA leave. The FMLA 
prohibits an employer from interfering with, restraining, or 
denying the exercise of an employee’s rights under the act. 
See 29 CFR 825.220(a)(1). The FMLA’s prohibition against 
interference prohibits an employer from discriminating or 
retaliating against an employee for having exercised or at-
tempted to exercise FMLA rights. See 29 CFR 825.220(c). 

The Seventh Circuit has addressed this issue in Vail v. Ray-
bestos, 533 F.3d 904, 906 (7th Cir. 2008). The employee Vail 
was on FMLA leave, and her employer suspected that she 
was lying about her condition and need for leave. The em-
ployer hired an investigator to monitor Vail’s activities, who 
observed Vail mowing lawns for her husband’s landscaping 
company. See id. The company then terminated Vail for abus-
ing her leave. See id. The Seventh Circuit upheld the employ-
er’s right to engage in surveillance of an employee who is 
suspected of abusing FMLA leave. See id. Specifically, the 
court found that the surveillance tactics were legal because 
they were based on an honest suspicion that the employee 
was using her leave in order to work another job. See id. 

As an important aside, the Vail decision presents another  
potential issue: employees working another job while on 
FMLA leave. The Department of Labor has taken the position 
that if an employer has a uniformly-applied policy governing 
outside or supplemental employment, then that policy will 
dictate whether an employee working a second job during 
the time that he or she is supposed to be on FMLA leave 
is problematic. See Wage and Hour Division July 1, 1999 
letter, available at http://www.dol.gov/whd/opinion/FMLA/
prior2002/FMLA-106.htm (citing 29 USC §2614(a)(3)(B) 
of the FMLA and 29 CFR §§ 825.216 and 825.312(h)). 

Other courts agree that an adverse employment action is not 
unlawful interference if the information obtained from the 
surveillance provides the employer with an honest belief that 
abuse of FMLA leave occurred. Compare Tillman v. Oh. Bell 
Tel. Co., 545 Fed. Appx. 340, 350-51 (6th Cir. 2013) (hold-
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ing that employer established that it held an honest belief that 
a former employee had abused FMLA leave by relying on an 
investigation report and surveillance video of plaintiff’s ac-
tivities which showed that plaintiff’s activities were inconsis-
tent with someone with a back condition for which employ-
ee had been granted FMLA leave); and Couch v. Whirlpool 
Corp., 447 F.3d 984, 986 (7th Cir. 2006) (upholding the grant 
of summary judgment for the employer and explaining that 
“an employer’s honest suspicion that the employee was not 
using his medical leave for its intended purpose is enough 
to defeat the employee’s substantive rights FMLA claim.”); 
with Weimer v. Honda of Am. Mfg. Inc., Civ. No. 06-CV-
844, 2008 WL 2421648, at *6 (S.D. Ohio June 12, 2008) 
(“A flawed investigation can result in a mistaken but honest 
belief. But if Defendant knew that Plaintiff’s on-leave activi-
ties did not rise to the level of his job functions, then regard-
less of whether the investigation is mistaken or correct as to 
his on-leave activities, the investigation’s conclusions cannot 
provide the honest belief on which Defendant relies.”). 

Simply conducting surveillance is sometimes not the end-all-
be-all for employers. Indeed, what the employer learns from 
the surveillance may sometimes require it to obtain addition-
al information about the leave and the employee’s medical 
abilities before taking any corresponding employment ac-
tions. See Nelson v. Oshkosh Truck Corp., No. 07-C-509, 
2008 WL 4379557, at *2-3, 5 (E.D. Wis. Sept. 23, 2008) (de-
nying summary judgment to the employer and holding that 
the surveillance report justified the employer to take further 
action and ask the employee or the employee’s health care 
provider about the employee engaging in activities while on 
leave that appeared inconsistent with the leave). 

State Law Considerations 

Using surveillance to track an employee’s actions while on 
leave also creates the potential that various state law tort 
claims, including invasion of privacy, trespass, and intention-
al infliction of emotional distress, could be brought against 
the employer. The elements for proving these claims may 
vary slightly by state. 

In most cases, when a private detective takes photographs 
and or prepares a report of his observations of the employ-
ee in public, the actions will not amount to an invasion of 
privacy. See Vail, 533 F.3d at 906; see also Tucker v. Am. 
Employers’ Ins. Co., 171 So.2d 437, 439 (Fla. Dist. Ct. App. 
1965) (finding no violation of a right to privacy when the 
investigator properly shadowed and trailed an individual in 
a reasonable manner). However, if a detective (or even more 
egregious, a representative of the employer) goes to an em-

ployee’s house and looks through the employee’s window, 
this type of action could rise to the level of state law tort 
claims—or worse, could also run afoul of state law criminal 
laws. See Pinkerton Nat’l Detective Agency, Inc. v. Stevens, 
132 S.E.2d 119, 108 Ga. App. 159, 164-65 (Ga. Ct. App. 
1963) (holding that the attempt to shadow the plaintiff by 
searching her property, looking into her windows, attempt-
ing to gain entrance into her home under false pretenses, and 
following her closely in public places were sufficient to con-
stitute a violation of the right to privacy); see also Souder v. 
Pendleton Detectives, Inc., 88 So.2d 716, 718 (La. Ct. App. 
1956) (finding that an invasion of the right to privacy was 
sufficiently plead by a workers’ compensation claimant and 
his wife and that a violation of a “Peeping Tom” statute may 
have occurred from detectives trespassing onto the plaintiffs’ 
property and looking into the windows of their home). 

IV. Conclusion
 
While most employees who take FMLA leave do so for 
legitimate reasons, unfortunately, there are some bad  
actors that do not. In those circumstances, employers are 
not without recourse when they suspect abuse of leave. One  
of the tools to combat FMLA abuse is the use of surveillance. 
Surveillance will not usually constitute interference with an  
employee’s right to take FMLA when any actions that flow 
from the surveillance (discipline or termination) are based 
on an honest belief of FMLA abuse. In addition, such sur-
veillance will not violate state law tort claims, like violation 
of privacy, when the surveillance is done in a reasonable and 
consistent manner. 

Employers and counsel should carefully review the specif-
ic circumstances and proceed on a case-by-case basis when  
determining whether to use these mechanisms. 
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Fourth Circuit Upholds NLRB’s 
Standard for Supervisory Status

By Jason Usher
Shawe Rosenthal, LLP

F
ollowing the issuance of an unpublished decision 
of the U.S. Court of Appeals for the Fourth Circuit 
applying the National Labor Relations Board’s Oak-
wood Healthcare test for supervisory status under 

the National Labor Relations Act, the NLRB took the un-
usual step of requesting that the Court publish its decision. 
The NLRB noted that supervisory status is an issue of “con-
tinuing public interest” and Pac Tel Group, Inc. v. NLRB, 817 
F.3d 85 (4th Cir. 2016) was the first Fourth Circuit case to 
address and apply its Oakwood Healthcare test.

The Oakwood Healthcare Test

The NLRA defines a “supervisor” as:

[A]ny individual having authority, in the interest  
of the employer, to hire, transfer, suspend, lay off,  
recall, promote, discharge, assign, reward, or disci-
pline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recom-
mend such action, if in connection with the forego-
ing the exercise of such authority is not of a mere-
ly routine or clerical nature, but requires the use of  
independent judgment.

In Oakwood Healthcare, Inc., 348 N.L.R.B. No. 37 (2006), 
the NLRB stated that the NLRA’s definition of “supervisor” 
is intended to distinguish “true supervisors vested with `gen-
uine management prerogatives,’ [from] employees such as 
`straw bosses, lead men, and set-up men’ who are protected 
by the Act even though they perform `minor supervisory du-
ties.’” The NLRB further explained that “independent judg-
ment” requires that a person “act, or effectively recommend 
action, free of the control of others and form an opinion or 
evaluation by discerning and comparing data.” It does not 
include actions that are “dictated or controlled by detailed in-
structions, whether set forth in company policies or rules, the 
verbal instructions of a higher authority, or in the provisions 
of a collective bargaining agreement.”

The Court’s Ruling in the Pac Tel Case

The four individuals at issue worked at a polyester recycling 
plant, overseeing the daily work performed by 22-40 em-

ployees on each shift. These groups were divided into small-
er teams of 3-5 employees, each with a team leader who 
reported to the four individuals in question. The company 
contended that these individuals were “supervisors” under 
the NLRA, who should not be included in the proposed bar-
gaining unit because they exercised the authority to assign, 
reward, discipline and responsibly direct employees. The 
NLRB challenged the company’s designation of these four 
individuals as “supervisors.”

Applying the principles of Oakwood Healthcare, the Court 
reviewed each of the identified responsibilities, and deter-
mined that there was sufficient evidence to support the NL-
RB’s determination that the individuals lacked sufficient 
independent judgment as to each responsibility to invoke 
supervisory status.

With regard to the authority to “assign,” the Court noted that 
the NLRB has defined this term to mean “the act of designat-
ing an employee to a place (such as a location, department, 
or wing), appointing an employee to a time (such as a shift 
or overtime period), or giving significant overall duties, i.e., 
tasks, to an employee.” In this case, the individuals created 
work schedules based on a form prepared by a manager and 
in compliance with instructions regarding the number of em-
ployees required. Further, assignments to work groups based 
on experience were made within the team lead structure. The 
Court found that there was substantial evidence to support 
the NLRB’s determination that this did not involve indepen-
dent judgment.

As for the authority to “reward,” the Board defined this 
term to mean if the individual “play[s] a significant role in 
affecting” raises. In this case, the Court found inconclusive 
the evidence regarding the extent to which the individuals’ 
recommendations for raises of specific monetary amounts 
affected the company’s ultimate decisions, since the respon-
sible manager differed in his opinion regarding the appropri-
ate amounts about 10% of the time. Accordingly, it deferred 
to the NLRB’s determination that no independent judgment 
existed.

Addressing the authority to “discipline,” the Court found that 
all warnings issued by these individuals were subject to ap-
proval by management, and that the individuals acted merely 
as “conduits for management’s directive to enforce particular 
safety protocols.” Although these individuals could deter-
mine whether a first or subsequent warning was warranted, 
this determination was based on the employee’s prior disci-
plinary history. The Court found that the record supported 
the NLRB’s conclusion that there was no independent judg-
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The 2016 Maryland General  
Assembly Passes Significant  

Employment Legislation

By Elizabeth Torphy-Donzella
Shawe Rosenthal, LLP

D
uring the Maryland General Assembly session 
that ended in April 2016, several employment 
bills were passed by the General Assembly. Most 
will take effect on October 1, 2016 (unless other-

wise specified). 

Equal Pay for Equal Work

House Bill 1003 expands the currently existing prohibitions 
on discriminatory pay practices based on sex against em-
ployees who work in the “same establishment” and perform 
work of comparable character or work in the same operation, 
in the same business, or of the same type. It also adds an 
entirely new pay transparency provision. Some of the more 
significant changes are as follows: 

Amendments to Prohibition on Discriminatory Pay Practices

• The bill adds gender identity to the already existing  
 protected characteristic of sex. 
•  It adds that employers may not “provid[e] less favorable 
 employment opportunities based on sex or gender  
 identity.” 
• The amendments add to the list of exceptions to  
 account for legitimate variations in wages: (1) a system 
 that measures performance based on a quality or  
 quantity of production; or (2) a bona fide factor other 
 than sex or gender identity (including education, train-
ing or experience), provided that the factor is not based on 
or derived from a gender-based differential in compensa-
tion, is job related and consistent with business necessity, 
and accounts for the entire differential.

Amendments Adding Pay Transparency Provisions

•  The bill makes it unlawful for an employer to:
  o  prohibit an employee from asking about, discussing 
  or disclosing his/her own wages or that of another  
  employee, or asking for a reason for the amount of  
  his/her wages;
  o  require the employee to sign a waiver of his/her right  
  to disclose or discuss his/her wages;

ment with regard to discipline.

Finally, with respect to the authority to “responsibly direct,” 
the NLRB has stated that “the person directing and perform-
ing the oversight of the employee must be accountable for the 
performance of the task by the other, such that some adverse 
consequence may befall the one providing the oversight 
if the tasks performed by the employee are not performed 
properly.” According to the NLRB, no independent judgment 
is involved if the work performed “is routine and repetitive” 
and does not require more than “minimal guidance.” In this 
case, the individuals were given by their managers a list of 
work orders to be completed by employees, and the manag-
ers communicated frequently with the individuals regarding 
the assigned work, which indicated a lack of independent 
judgment by those individuals.

Lessons Learned from the Court’s Decision

Interestingly, the Court noted that there was some evidence 
with regard to each of the identified responsibilities that sup-
ported the company’s position that these individuals were 
supervisors, but the Court noted that there was also evidence 
supporting the NLRB’s position, and it therefore had to defer 
to the NLRB’s determination. What this illustrates is that the 
NLRB will take an aggressive approach to this analysis, and 
will default to finding no supervisory status – and that courts 
will normally defer to the NLRB’s findings.
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  o take adverse action against an employee for asking 
  about, discussing or disclosing wages, asking for a 
  reason for the wages, or aiding or encouraging  
  another employee’s exercise of these rights.

• Employers are permitted, however, to have a written  
 policy establishing reasonable workday limitations on the  
 time, place and manner for discussions of wages, and may  
 discipline employees for violating that policy.
• The prohibition against not allowing employees to discuss  
 wages does not apply to an employee who, as part of that  
 employee’s job functions has access to the wage  
 information of other employees (i.e. a Payroll, HR or IT  
 person) and learns the wage information through that  
 channel.
• The employer can still prohibit disclosure of proprietary  
 information, trade secret information, or other  
 information that is otherwise subject to a legal protection 
 or protected by law, as well as prohibit disclosure of wage  
 information to a competitor of the employer.

Equal Pay Commission

In the same topic area as the prior bill, HB 1004 establish-
es an Equal Pay Commission, whose membership will in-
clude the Secretary of Labor, the Executive Director of the 
Commission on Civil Rights, and representatives from the 
business community, labor organizations, civil rights orga-
nizations, and higher education or research institutions. This 
commission will, among other things: (1) evaluate wage dis-
parities based on race, sex and gender identity; (2) establish a 
mechanism for the Commissioner to collect wage data from 
employers; (3) develop a strategy to determine and recom-
mend best practices for equal pay; and (4) look for ways to 
harmonize administrative and legal processes across anti-
discrimination laws. The Commission will submit annual 
reports on equal pay issues to the Governor starting on De-
cember 15, 2017. This bill will take effect on June 1, 2016.

Maryland Small Business Retirement Savings  
Program and Trust 

HB 1378 creates a small business retirement savings pro-
gram for private sector employees, to be established and ad-
ministered by the new Maryland Small Business Retirement 
Savings Board. All employers that use an automatic payroll 
system and do not have an employer-sponsored retirement 
plan will be required to participate in this program. If the em-
ployer participates in the program or has an employer-spon-
sored retirement plan, its annual state business filing fee (re-
quired by corporate law) will be waived.

Covered employees must be automatically enrolled in the 
program, with contributions made by payroll deduction. The 
amount of the contribution will be set at a default amount 
unless the employee specifies otherwise. Employees may opt 
out of or re-enroll in the program at any time. Covered em-
ployees do not include those who: (1) are already eligible to 
participate in a qualifying retirement plan; (2) are covered 
by a valid collective bargaining agreement providing for a 
multi-employer retirement plan; or (3) are under 18 years old 
at the beginning of the calendar year.

The Board will establish the process and adopt regulations to 
implement this program. It will be issuing information about 
the program to employers and employees before enrollment 
begins. This law will take effect on July 1, 2016.

Hiring and Promotion Preferences – 
Veterans and Their Spouses

HB 306 provides that an employer may grant a preference 
in hiring or promotion to an eligible veteran or, if the vet-
eran has a service-connected disability or is deceased, the 
veteran’s spouse without violating state or local equal em-
ployment opportunity laws. An “eligible veteran” is one who 
received an honorable discharge or certificate of satisfactory 
completion of military service from any branch of the armed 
forces, the National Guard, or the reserves. 

National Guard Employment & Reemployment Rights

HB 249 amends the currently existing law protecting the em-
ployment and reemployment rights of National Guard mem-
bers to permit them to bring a civil action for violations of their 
rights. They may recover economic damages (lost wages and 
benefits), attorney’s fees, and “any other appropriate relief.” 

Task Force to Study Family and Medical Leave  
Insurance Program

Insurance programs to provide paid benefits for employees 
on family and medical leave have been gaining traction at 
the state level, with New York recently passing such legisla-
tion. While the Maryland General Assembly declined to pass 
similar legislation this year, it did pass HB 740, which es-
tablishes a task force to study the issue. The members of the 
task force include representatives from government, various 
types of community organizations, and business, as well as 
a researcher and an expert on such programs in other states. 
This law will take effect on June 1, 2016, and the task force 
will be set up by July 1, 2016, and will report back to the 
General Assembly on or before December 1, 2017.
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How the Gamification of  
Employment Tests is Subject to 

old Rules of Play under 
the Uniform Guidelines on  

Employee Selection Procedures
By Shelby S. Skeabeck
Shawe Rosenthal, LLP

Gamification, or the application of elements of game play-
ing (e.g., point scoring, rules of play, game mechanics, 
and game design techniques) in non-game contexts, is be-
ginning to make its way into aspects of our everyday life. 
Indeed, major employers have begun using gamification 
in their hiring or promotion practices not only to attract a 
more diverse group of applicants, including millennials, 
who grew up playing video games and using social media 
apps, but also to identify qualified applicants. Some ser-
vice industry employers (like restaurants and hotels) use 
employment tests that simulate aspects of jobs.  

Imagine the following: 

An applicant for a server position at a 
popular chain restaurant receives an email 
with a link from the prospective employ-
er asking them to take a pre-employment 
test. The applicant, perhaps while at home 
lounging on the couch on a lazy Sunday 
afternoon, clicks the link and is taken to 
an online portal. He clicks the “Start Test” 
button and what seems very similar to the 
computer games he has played religiously 
for the past several Sunday afternoons of 
his life appears on his screen. Animated 
figures (men, women, and children) walk 
around in what looks exactly like a restau-
rant—there are tables with tablecloths 
and silverware peppered throughout the 
screen. In the corner, a talking head ap-
pears and over the speakers the applicant 
hears the following: “Welcome to the 
restaurant. We are glad to have you on 
board as part of our wait staff. We have a 
few customers that are unhappy with the 
service they are receiving. Can you assist 
them? Choose the best response.” 

The talking head vanishes, and an angry 

looking animated character holding a 
crying child appears. The applicant hears 
the customer complain about her child’s 
food and demand a new dish for her child. 
At the bottom of the screen, potential re-
sponses ranging from “Yes, ma’am. We 
will get a new dish out to the child imme-
diately” to “No can do, lady. The fact that 
you ordered something your child doesn’t 
like, doesn’t concern me” appear on the 
screen. The applicant clicks the best re-
sponse.

Due to their effectiveness and efficiency, these kinds of 
tests are becoming the norm for employers. They provide 
a mechanism for employers to screen applicants and iden-
tify qualified individuals early on in the hiring process, 
which saves time, resources, and money for employers. 
This is especially true for large employers that can receive 
hundreds or even thousands of applications. While there 
is little doubt that tests with gamification elements have 
benefits for employers, labor and employment attorneys 
must be aware of how the Uniform Guidelines on Employ-
ee Selection Procedures, which were created in 1978, im-
pact these types of tests. These guidelines, which are very 
technical, require close scrutiny by labor and employment 
attorneys to ensure that the tests are compliant. This article 
gives a broad overview of the guidelines, and (very) brief-
ly discusses other legal issues that can arise when employ-
ers use such tests.  The bullet points below outline a few 
examples of other potential legal issues.

•	 ADA compliance concerns, including providing 
accommodations for individuals who are taking 
the tests and making sure the testing mechanism 
does not improperly screen out individuals with 
disabilities (there have been a number of cases and 
investigations by the EEOC addressing how per-
sonality-based tests tend to screen out individuals 
with mental disabilities); 

•	 Questions about what happens with all of the ap-
plicant data (or analytics) that is then housed by 
the employer or on the vendor’s cloud-based stor-
age system (the White House and the EEOC have 
taken an interest recently in the impact of big data 
in employment decisions); and 

•	 The potential for class action lawsuits (there is a 
possibility that a test could implicate hundreds or 
thousands of class members). 
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Overview of the Uniform Guidelines 
on Employee Selection Procedures 

The Uniform Guidelines apply to all employee selection 
devices, including scored tests.i Employment decisions in-
clude but are not limited to hiring, promotion, demotion, 
membership, referral, retention, and licensing and certifi-
cation.ii They were adopted jointly by the EEOC, the De-
partment of Labor, Office of Federal Contract Compliance 
Programs, the Department of Justice, and the Office of 
Personnel Management.iii The Guidelines state that they 
provide the “framework for determining the proper use of 
tests and other selection procedures” to assist employers in 
complying with federal laws that prohibit discriminatory 
employment practices on the basis of race, color, religion, 
sex, and national origin.iv Employers are “[a]ny employer 
subject to the provisions of the Civil Rights Act of 1964, 
as amended, including State or local governments and any 
Federal agency subject to the provisions of Section 717 of 
the Civil Rights Act of 1964, as amended, and any Federal 
contractor or subcontractor or federally assisted construc-
tion contractor or subcontractor covered by Executive Or-
der 11246, as amended.”v 

However, the Uniform Guidelines do not apply to claims 
under the Age Discrimination in Employment Act 
(ADEA), the Rehabilitation Act of 1973, or the ADA. 
While the Uniform Guidelines are not binding on courts 
(they were designed to assist agencies in investigations of 
disparate impact or pattern and practice complaints), the 
Supreme Court has found that they are entitled to “great 
deference” in disparate impact claims.vi 

The Uniform Guidelines were designed to help employ-
ers avoid adverse impact during selection, or alternative-
ly, when adverse impact occurs, show that it is based on 
a validated selection method. If an employment test or a 
component of the test has an adverse impact on the ba-
sis of race, color, religion, sex, and national origin, but is 
job-related, the guidelines provide that the employer needs 
to consider whether there is an alternative selection de-
vice with less significant adverse impact.vii The Uniform 
Guidelines also require the employer to investigate alter-
native selection procedures that would have less of an ad-
verse impact when those are brought to its attention and 
also suggests that the employer should search for alterna-
tive selection procedures, even when the employment test 
is job-related.viii 

The Uniform Guidelines define discrimination as “[t]
he use of any selection procedure which has an adverse 
impact on the hiring, promotion or other employment or 

membership opportunities of members of any race, sex, or 
ethnic group . . . unless the procedures has been validated 
in accordance with these guidelines . . . .”ix The guidelines 
have adopted the “4/5ths” or “80 percent rule” for deter-
mining adverse impact, which is calculated by taking the 
selection rate (or passing rate) for the group with the high-
est selection rate and comparing it to the selection rates of 
the other groups.x If any of the comparison groups do not 
have a respective passing rate of 80 percent or greater of 
the highest group, then according to the “4/5ths” or “80 
percent rule,” adverse impact exists. The guidelines make 
it clear this is more of a “rule of thumb” than a bright-line 
rule and may not be applicable in every case.xi 

Validation of Tests

Employment tests must be validated in order to withstand 
agency scrutiny. Validation methods are described in de-
tail in the guidelines, and the three methods of validation 
specifically identified are: (1) criterion-related validity; (2) 
content validity; and (3) construct validity. Each one of 
the three separate validation methods has specific require-
ments for a validity strategy.xii Employers (also known as 
users of the test) or publishers/creators of the test will need 
to determine which of the three accepted methods (or com-
bination of methods) is most appropriate and technically 
and administratively feasible for validation.xiii 

A Criterion-related validity study should consist of “em-
pirical data demonstrating that the selection procedure is 
predictive of or significantly correlated with important el-
ements of job performance.”xiv An employment selection 
procedure has “criterion-related validity when the data 
demonstrates a significant positive correlation between the 
degree of success on the test, and the degree of success in 
some measure of job performance.”xv Put simply, it is a 
statistical showing of the relationship between scores on a 
test and job performance of a sample of workers.xvi 

A content study is validated through data showing that 
“the content of the selection procedure is representative of 
important aspects of performance on the job for which the 
candidates are to be evaluated.”xvii This is the most likely 
method of validation for tests used in the hiring process. 
For a test to be considered “content-valid,” it must test a 
representative sampling of job functions, or the underly-
ing knowledge or skills necessary to perform a job. The 
test will need to measure “critical” or “important” areas of 
knowledge or skill.xviii The five factors essential to content 
validation are: 
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1. A suitable job analysis
2. Competence in test construction
3. Test content related to job content
4. Test content representative of job content; and
5. A scoring system that selects those who can better 

perform the jobxix

The first factor, a suitable job analysis, is one of the most 
important factors, and content and construct method val-
idation depends on it. Job analyses are discussed further 
below. 

The validity of a test through a construct validity study 
should consist of data showing that “the procedure mea-
sures the degree to which candidates have identifiable 
characteristics which have been determined to be import-
ant in successful performance in the job for which candi-
dates are to be evaluated.”xx 

A game-type test that an employer licenses or purchases 
the software for may have already been validated by the 
publisher/vendor of the test; however, if the vendor does 
not provide validation information, then the employer is 
obligated to validate the test in accordance with the guide-
lines if disparate impact occurs. As part of the contract for 
use of game-type testing software, some vendors or test 
creators will include indemnification clauses, wherein the 
vendor/test creator will indemnify the user/employer for 
adverse impact claims and subsequent damages. However, 
indemnification is in no way an industry standard, and if 
an employer is facing a disparate impact claim with no 
indemnification, the employer will be left with the job of 
defending the claim. 
 
Job Analysis

The crux of validation, especially for content and construct 
methods, is the job analysis. Whether the validation and 
job analysis are defensible rests on the thoroughness and 
depth of the job analysis. The Uniform Guidelines provide 
that a job analysis needs to include an accurate study of the 
various components of a job and the corresponding skills 
and experience necessary to complete the job.xxi To ensure 
that a test or selection procedure actually remains predic-
tive of success in a job, the EEOC has advised employers 
to ensure that “employers should keep abreast of changes 
in job requirements and . . . update the test specifications 
or selection procedures accordingly.”xxii 

Vendors or publishers of tests in game form will most 
times conduct thorough job analyses prior to constructing 

the test to identify typical components for jobs that usually 
have the same job requirements, regardless of employer or 
location (e.g., waitress, cashier, customer service represen-
tative). These job analyses are used to form the basis of the 
test and to substantiate the validation of the test. However, 
employers should ensure that any software that it licenses 
for testing comports with the actual job requirements to 
be tested. While waitresses, cashiers, and customer ser-
vice representatives likely have similar job requirements 
throughout the country, regardless of employer or indus-
try (thus explaining why gaming products are so attractive 
because they test job functions that are routine in certain 
industries and jobs), employers still need to make sure that 
a test is valid for its purposes. 

Conclusion

Gamification is making its way into employer testing and 
hiring, and the Uniform Guidelines on Employee Selec-
tion Procedures, which were drafted in 1978—years be-
fore gamification was a reality for employment testing—
are now being applied to those employment tests that so 
closely resemble video games. Each employer is respon-
sible for ensuring that its employment tests and selection 
procedures are valid pursuant to the Uniform Guidelines, 
even when licensing or purchasing such tests from ven-
dors. The proper validation method will depend on the test 
and the job. In addition, each employer must consider al-
ternative selection methods that may lessen any disparate 
impact on protected classes when appropriate. With such 
tests becoming the norm for employers, it’s a whole new 
game for labor and employment lawyers!
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