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For more information, visit  
www.msbaannual.meeting.org 
or call Wanda Claiborne of 

the MSBA at (410) 685-7878

MSBA Annual Meeting
Ocean City, Maryland

The MSBA annual meeting in Ocean 
City will be held from Wednesday, 

June 15th through Saturday, June 18th.  
The Section Meeting will be held 
Friday June 17th at 8am.  The 

section will present an instructional 
program immediately following the 

brief Section Meeting.

                 is pleased to present the 
premier installment of our new video 
series, The Legislative Minute. This 
new series, designed to keep MSBA’s 

members apprised of pending legislation 
that might impact the practice of law, will 
release current, fresh episodes periodically 

throughout the Maryland General 
Assembly’s Legislative Session.

We hope you find this new platform 
effective, interesting and informative. 

Please share your feedback with us, and be 
sure to subscribe to MSBALegislation.org.
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FROM THE CHAIR

By Darryl G. McCallum

As I write this short “Chair” column, I am 
excited to be in the “home stretch” of my 
tenure as Chair of the Labor and Employ-
ment Section.  These two years have gone 

quickly and I look forward to the upcoming events we 
will have this spring.   First up is the 2016 Employ-
ment Law Institute to be held on April 27th, 2016 in 
Columbia, MD.  This day-long program will bring 
you up to date on all the changes in state and federal 
law, including a wage & hour update, immigration law 
update, a false claims act update, an NLRA update, a 
Q & A with the EEOC and MCCR, and will conclude 
with a view from the bench. 6.5 hours of CLE credit 
is available for the surrounding MCLE states.  The 
program will be webcast for those wishing to par-
ticipate from their home or office. Thanks to Darrell 
Van Deusen for organizing this event.  Stay tuned for 
information in upcoming publications regarding our 
spring dinner program as well as our Annual Meeting 
Program in Ocean City.  

We also are seeking individuals who are willing to 
serve on our Section Council beginning in June 2016.  
The commitment is for a two-year term and involves 
participating in Section Council dinner meetings and 
helping to plan events throughout the year.  Please 
contact me if you are interested in serving.   

It should also make for an interesting legislative ses-
sion as we continue to see new developments in the 
area of employment law, such as an initiative to pass a 
paid sick leave law.  Practitioners for both employers 
and employees will need to stay updated on the latest 
developments in Maryland employment law. Service 
on the Section Council is an excellent way to keep 
abreast of these developments.

W
e are still more than a month from the 
calendar beginning of Spring.  We just 
(almost) finished clearing away the 30 
inches of snow we received in late Jan-

uary.  Nevertheless, it is time to talk about the MSBA 
Annual Meeting in June!  Well, at least about the fact 
that this is an election year for the Labor & Employ-
ment Law Section Council.  Darryl mentioned this in 
his article next to this one, but I want to give you some 
more specific details about the process, so anyone who 
might want to be a member of the Section Council will 
have a clear understanding of what is required.

First, though, I want to thank the authors of this edi-
tion of the Section Newsletter.  It was prepared by 
attorneys at Smith & Downey, P.A., in Baltimore.  The 
coordinators were Doug Desmarais and Kerstin Miller.  
The articles deal with interesting topics that, as usual, 
present the most up-to-date information about those 
topics.  They range from pension plans to trial evi-
dence issues.  Thanks to the authors for all their work.

The next issue of the Newsletter will be prepared by 
attorneys at Shawe & Rosenthal, LLP, in Baltimore, 
with the current Section Chair, Darryl McCallum, as 
coordinator.  Now, on to the election information I 
mentioned above.
The Sections By-Laws require a Nominating Commit-
tee, appointed by the Chair, to submit to the Record-
ing Secretary of the Section at least 45 days prior to 
the Annual Meeting of the MSBA in even-numbered 
years a list of nominations for the Section Council’s 
elected positions (Chair-Elect, Recording Secretary, 
and Members at Large).  Within 15 days thereafter, the 
Recording Secretary is to present this list of proposed 
nominations to the membership of the Section.  This 
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I 
am pleased to lead the Labor and Employment Law 
Section for the next two years. I am a union side 
labor lawyer concentrating my practice in the public 
sector, and I have served on the Section Council 

since 2003 in a number of roles from Annual Meeting 
Chair and Legislative Liaison to Recording-Secretary  
and Chair-Elect. Along with my election, Mellisa  
McGuire and John Henderson were elected Chair-Elect 
and Recording Secretary. Together, we hope to continue 
in the tradition of our those who have led the Labor and 
Employment Section Council before us by providing a 
broad range of educational opportunities and programs 
that address the needs and interests of both experienced 
and inexperienced practitioners.

I would like to thank our outgoing Chair, and present 
Immediate Past Chair, Darryl McCallum for his time, 
dedication, and leadership over the past two years. We 
are fortunate that Darryl has agreed to assist the Section 
for another two years with his sage advice. I also thank 
three individuals who have left the Section Council after 
many years of dedicated and tireless service – two past 
Chairs, Jon Krasnoff and Tom Gagliardo, as well as Jim 
Hammerschmidt. They led us, they challenged us, and 
they ran excellent educational programs. 

I welcome to the Section Council four new members: 
Michele McDonald, Teresa Teare, Alicia Wilson, and 
Joyce Smiley, and look forward to working with each of 
them. I have no doubt that their varying perspectives will 
enrich the work of the Section. 

At the MSBA Annual Meeting this past June, Melissa 
McGuire organized a great panel that included EEOC 
ALJ David Norken, Barnett Brooks, and Robin Cockey 
which was moderated by Teresa Teare. The topic was the 
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T
his is the first edition of the Newsletter under 
Keith Zimmerman’s Chairmanship. Keith has 
been a member of the Section Council for a  
number of years, and all of us on the Council  

look forward to working with him in his new role as  
Section Chair. 

This edition has been prepared by attorneys at the Law 
Offices of Gary M. Gilbert & Associates, P.C., in Silver 
Spring, MD. There are eleven articles in the edition, and 
all of them are thoughtful and informative about areas of 
current interest to labor and employment law practitioners. 
Thanks to all those who contributed to the edition. 

The next edition will be prepared by attorneys at the firm  
of Gordon Feinblatt LLC in Baltimore, with Bob Kellner  
as coordinator for the issue.

As always, we thank those who take the time to prepare  
articles of current interest to all of us in this field. The 
Labor and Employment Law Newsletter receives many 
compliments, both for its timely articles and for the high 
quality that is evident in the articles. Preparation of this 
type of information is one way attorneys are able to  
contribute to the welfare of our practice area in general, 
as well as to assist those involved in similar cases to learn 
from others’ experience. If your firm has never sponsored 
an issue and would like to do so, please contact me  
(alpalewicz@verizon.net) and I will give you the  
information you need to decide if you can take part.

DON’T FORGET TO VOTE ON NOVEMBER 8!!!

Thanks.

Continued on page 2
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timely subject of workplace discrimination faced by 
Muslims and Middle Eastern employees. 

Looking forward, we are in the process of planning a  
Fall Dinner Program, our Annual Meeting Program,  
and other educational opportunities. Expect to see a 
Questionnaire to the Section membership seeking your 
input as to what services, workshops, programs and 
other issues you would like the Section to provide and 
address. Please take the short amount of time it takes 
to respond to the Questionnaire so we can make our 
Section responsive to the needs of as many members 
as possible. In that vein, please feel free to contact me 
at zimmerman@kahnsmith.com, with suggestions and 
ideas. Also, please consider using our Section’s listserv 
msbalaborandemp@lists.msba.org to ask questions 
and start discussions. Please note that our listserv now 
includes all members of the Section. You can opt-out,  
if you so choose, but I suggest that you give it a try for  
a while. 

Finally, our Newsletter, which has been so ably edited 
and produced by Al Palewicz since time immemorial 
ranks, in my opinion, as the best Section Newsletter 
offered by MSBA. It is worth being a member of this 
Section for the Newsletter alone. If your firm is interested 
in contributing articles, please contact Al directly, at 
alpalewicz@verizon.net. If you know of any attorneys 
who are not members of our Section and who practice 
in the labor and employment field, please ask them to 
join our Section. Dues are a bargain at $20 per year. The 
Newsletter alone is worth it!

ARTICLES

The Writing Is On The Wall: 
The Continuing Evolution Of  
Legal Protections Based On  

Sexual Orientation

By: Shannon C. Leary

Legal protections for individuals in the work-
place from discrimination based on their sexual 
orientation have expanded drastically over the 
last year, in large part due to the actions and ef-

forts of the Equal Employment Opportunity Commission 
(“EEOC”). Until recently, the EEOC, along with most 
other judicial bodies, stopped short of finding that sexual 
orientation was a specifically protected basis. Rather, 
courts often held that lesbian, gay, and bisexual individu-
als were discriminated against based on sex-stereotyping, 
or a failure to conform to gender norms.1 

In June 2015, the EEOC, in concert with the Office  
of Personnel Management, Office of Special Counsel,  
and the Merit Systems Protection Board, issued a guide  
to federal agencies, entitled, “Addressing Sexual  
Orientation and Gender Identity Discrimination in  
Federal Civilian Employment: A Guide to Employment 
Rights, Protections, and Responsibilities” (“Guidance”).2 
Prior to this time, although a federal employee could 
allege discrimination based on sexual orientation, federal 
agencies processed such complaints separately from the 
standard process for complaints brought under Title VII of 
the Civil Rights Act. Generally speaking, this alternative 
process provided little to no relief to employees. This 
changed with the 2015 Guidance. Although the EEOC 
has not yet ruled unequivocally that discrimination based 
on sexual orientation was illegal under Title VII of the 
Civil Rights Act of 1964, the EEOC stated in this Guid-
ance that it “recognized that Title VII’s prohibition on sex 
discrimination provides protections for persons who have 
been discriminated against based on sexual orientation 
and gender identity.”3 As such, it explained: 
 

Individuals who believe they have been 
discriminated against based on sexual 



FALL 2016
Maryland State Bar Association

Page 3

orientation or gender identity may file a 
complaint through their agency’s feder-
al sector EEO complaint process. The 
EEOC has instructed agencies to accept 
claims alleging sexual orientation or 
gender identity discrimination as claims 
of sex discrimination and to investigate 
those claims to determine if discrim-
ination on the basis of sex occurred 
(including discrimination based on sex 
stereotypes).4

With this, the EEOC made clear that, despite the lack of 
case law specifically identifying sexual orientation as a 
protected basis under Title VII, federal employees could 
bring Title VII complaints based on sexual orientation, 
thereby giving them the ability to obtain all relief avail-
able under Title VII, including but not limited to lost 
pay, out-of-pocket expenses, and monetary damages for 
emotional pain and suffering.5

Thereafter, in July 2015, the EEOC’s Office of Federal 
Operations (OFO), which is the appellate body that hears 
appeals of employment discrimination complaints by fed-
eral employees, explicitly held that discrimination based 
on an employee’s sexual orientation is discrimination 
based on sex.6 In reaching this conclusion, the EEOC  
relied upon previous decisions holding that discrimi-
nation based on sexual orientation could constitute an 
actionable claim of sex-stereotyping.7 The Commission 
went further, though, explaining:

An employee could show that the sexual 
orientation discrimination he or she expe-
rienced was sex discrimination because 
it involved treatment that would not have 
occurred but for the individual’s sex; 
because it was based on the sex of the 
person(s) the individual associates with; 
and/or because it was premised on the 
fundamental sex stereotype, norm, or 
expectation that individuals should be at-
tracted only to those of the opposite sex. 
Agencies should treat claims of sexual 
orientation discrimination as complaints 
of sex discrimination under Title VII 
and process such complaints through the 
ordinary Section 1614 process.8 

 Since Baldwin, the EEOC repeatedly affirmed its 
holding that discrimination based on sexual-orientation is 
discrimination based on sex under Title VII.9 

The EEOC has taken a consistent stance in the cases it 
pursues in federal and state court. In March 2016, the 
Commission filed its first two civil actions alleging sex-
based discrimination due to the plaintiffs’ sexual orien-
tation. In EEOC v. Pallett Companies d/b/a IFCO Sys. 
North Am., Inc.,10 the EEOC alleged, inter alia, 

[T]hat Boone, a lesbian woman, was 
harassed because of her sexual orienta-
tion and/or her non-conformity with the 
employer’s gender-based expectations, 
preferences, or stereotypes in violation 
of Title VII. The EEOC further alleged 
that Boone’s supervisor harassed her by 
repeatedly making comments, sometimes 
accompanied by sexually suggestive 
gestures, about her sexual orientation and 
nonconformity with stereotypical female 
gender norms.11  

Likewise, in EEOC v. Scott Medical Health Center, 
P.C.,12 the EEOC alleged that the employer,  

discriminated against charging party Dale 
Baxley on the basis of sex in violation of 
Title VII when it subjected him to harass-
ment because of his sexual orientation 
and/or because he did not conform to the 
employer’s gender-based expectations, 
preferences, or stereotypes… According 
to the EEOC’s lawsuit, Baxley’s immedi-
ate supervisor knew that Baxley was gay 
and frequently assailed him with highly 
offensive anti-gay epithets, and other vul-
gar epithets based on sex stereotypes.13 

Since the EEOC filed these actions, the parties in Pallett 
settled, but litigation in Scott continues. 

Despite the EEOC’s efforts, and many courts’ agreement 
that, at a minimum, sexual orientation discrimination is 
impermissible insofar as it constitutes sex-stereotyping, 
some courts have been resistant to concluding that Title 
VII’s protections extend to sexual orientation. In Hive-
ly v. Ivy Tech Community College, the Seventh Circuit 
affirmed the lower court’s partial dismissal of a case 
based on the conclusion that a complaint alleging sexu-
al-orientation discrimination under Title VII fails to state 
a claim.14 In reaching its decision, the Court of Appeals 
addressed at length the seemingly inconsistent logic that 
permits sexual orientation discrimination but not dis-
crimination based on gender-stereotypes.15 Nevertheless, 
the Court of Appeals focused on the fact that Congress 
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has declined to expressly include sexual orientation as a 
protected basis and that the Supreme Court has not ruled 
that Title VII’s protections, in their current form, extend 
to sexual orientation.16 Likewise, in Reed v. South Bend 
Nights, Inc., a district court in Michigan dismissed a com-
plaint alleging discrimination based on sexual orientation 
for failure to state a claim.17

Despite this, it is clear from the evolving case law that 
claims of employment discrimination based on sexual 
orientation are becoming more common and courts are 
increasingly willing to accept these complaints as viable 
claims. Even the Court in Hivley, while upholding the 
dismissal of one such claim, stated:  

Perhaps the writing is on the wall. It 
seems unlikely that our society can 
continue to condone a legal structure in 
which employees can be fired, harassed, 
demeaned, singled out for undesirable 
tasks, paid lower wages, demoted, passed 
over for promotions, and otherwise dis-
criminated against solely based on who 
they date, love, or marry. The agency 
tasked with enforcing Title VII does not 
condone it… many of the federal courts 
to consider the matter have stated that 
they do not condone it… and this court 
undoubtedly does not condone it… But 
writing on the wall is not enough. Until 
the writing comes in the form of a Su-
preme Court opinion or new legislation, 
we must adhere to the writing of our pri-
or precedent, and therefore, the decision 
of the district court is AFFIRMED.18

 (Endnotes)
1  See, e.g., Tyndall v. Berline Fire Co., Civ. Act. No. 
ELH-13-02496, 2015 WL 4396529 (D. Md. July 16, 2015) (not 
reported) (acknowledging that claims alleging sexual orien-
tation discrimination may be cognizable as sex-stereotyping 
claims under Title VII); Terveer v. Billington, 34 F. Supp. 3d 
100, 109, 116 (D.D.C. 2014) (finding that the plaintiff stated a 
claim of sex-based discrimination because he alleged “as a ho-
mosexual male [he] did not conform to the Defendant’s gender 
stereotypes associated with men under [his supervisor],” “and 
that his orientation as homosexual had removed him from [his 
supervisor’s] preconceived definition of male”);  Koren v. Ohio 
Bell Telephone Co., 894 F. Supp. 2d 1032, 1037-38 (N.D. Ohio 
2012) (“‘[A] plaintiff hoping to succeed on a claim of sex ste-
reotyping [must] show that he fails to act and/or identify with 
his or her gender, . . . as all homosexuals, by definition, fail to 
conform to traditional gender norms in their sexual practic-

es.’. . . And here, Koren chose to take his spouse’s surname--a 
‘traditionally’ feminine practice--and his co-workers and 
superiors observed that gender non-conformance when Koren 
requested to be called by his married name.”) (citing Vickers v. 
Fairfield Med. Ctr., 453 F.3d 757, 764 (6th Cir. 2006)); Heller 
v. Columbia Edgewater Country Club, 195 F. Supp. 2d. 1212, 
1224 (D. Or. 2002) (“[A] jury could find that Cagle repeatedly 
harassed (and ultimately discharged) Heller because Heller did 
not conform to Cagle’s stereotype of how a woman ought to 
behave. Heller is attracted to and dates other women, whereas 
Cagle believes that a woman should be attracted to and date 
only men.”); Baker v. Social Sec. Admin., EEOC App. No. 
0120110008, 2013 WL 182258 (Jan. 11, 2013) (holding that the 
complaint based on sexual-orientation stated a claim because 
complainant alleged he was discriminated against for gen-
der-nonconforming behavior). 
2  Available at, https://www.opm.gov/policy-da-
ta-oversight/diversity-and-inclusion/reference-materials/
addressing-sexual-orientation-and-gender-identity-discrimina-
tion-in-federal-civilian-employment.pdf (last visited Aug. 29, 
2016).
3  Id. at 3. 
4  Id. 
5  29 C.F.R. §1614.501
6  See Baldwin v. Dep’t of Transp., EEOC App. No. 
0120133080, 2015 WL 4397641, at *5-8 (July 15, 2015) 
(holding that sexual orientation discrimination is discrimination 
based on sex). 
7  Id. at *7, n. 9-10. 
8  Id. at *10. 
9  See, e.g., Blanca B. v. Dep’t of Commerce, EEOC 
App. No. 0120160331, 2016 WL 1729625, at *3 (Apr. 19, 
2016) (finding the agency correctly accepted the complainant’s 
claims based on sex-stereotyping because, “[t]he Commission 
has held in a number of cases that sexual orientation claims are 
covered by Title VII”);  Shela O. v. Dep’t of the Army, EEOC 
App. No. 0120113826, 2015 WL 9685619, at *4 (Dec. 18, 
2015) (“We disagree with the AJ’s finding that sexual orienta-
tion discrimination is not protected by Title VII. See footnote 3. 
The Commission has held that claims of discrimination based 
on sexual orientation are valid claims of sex discrimination 
under Title VII and should be processed in the 29 C.F.R. Part 
1614 EEO complaint process.”); Larita G. v. U.S. Postal Serv., 
EEOC App. No. 0120142154, 2015 WL 9997300, at *5 (Nov. 
18, 2015) (“The Agency noted that Complainant did not allege 
sex stereotyping and only alleged discrimination on the basis 
of sexual orientation. The Commission has clearly resolved this 
issue; however, finding that discrimination against an individu-
al because of that person’s sexual orientation is discrimination 
because of sex and therefore prohibited under Title VII.”).
10  D. Md., Civ. No. 1:16-cv-00595-CCB, filed Mar. 1, 
2016, settled June 28, 2016.
11  Equal Employment Opportunity Commission, 
Fact Sheet: Recent EEOC Litigation Regarding Title VII & 
LGBT-Related Discrimination (July 8, 2016), available at 
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https://www.eeoc.gov/eeoc/litigation/selected/lgbt_facts.cfm 
(last visited Aug. 29, 2016). 
12  W.D. Pa., Civ. No. 2:16-cv-00225-CB, filed March 1, 
2016.
13  Fact Sheet: Recent EEOC Litigation Regarding Title 
VII & LGBT-Related Discrimination, supra note 11.
14  Civ. Act. No. 15-1720, 2016 WL 4039703, at *2-4 
(7th Cir. July 28, 2016). 
15  Id. at *4-14. 
16  Id. at *3, *14-15.
17  128 F. Supp. 3d 996, 999-1000 (E.D. Mich. 2015) 
(“Sexual orientation is not a protected class under Title VII . 
. . . A claim that an individual has been discriminated against 
based on her sexual orientation will not survive under Title 
VII.”).
18  Hively, 2016 WL 4039703, at *15 (internal citations 
omitted).

Federal Circuit Addresses  
Enhanced Whistleblower  

Protections
By Christopher H. Bonk

The Federal Circuit, Congress, and whistleblower 
protections have a tumultuous relationship, the 
latest chapter in which is currently unfolding over 
2012’s Whistleblower Protection Enhancement Act 

(WPEA). As whistleblower appeals under the purview of the 
new law gradually move up to the Federal Circuit, the court’s 
decisions addressing the updated scope of whistleblower 
protections preview topics that could be the subject of the 
next congressional efforts at updating rights for federal 
whistleblowers.

The Whistleblower Protection Act (WPA) of 1989 was  
intended “to strengthen and improve protection for the 
rights of Federal employees, to prevent reprisals, and to 
help eliminate wrongdoing within the Government.” Pub. 
L. No. 101-12, Sec. 2 (1989). Five years later, however, 
“employees claiming reprisal for whistleblowing to [the 
U.S. Office of Special Counsel “OSC”] are finding that 
proving their cases is as difficult now as it was before the 
act was passed.” U.S. Gov’t Accountability Office, GAO/
GGD-93-3, Whistleblower Protection: Determining  
Whether Reprisal Occurred Remains Difficult at 1 (1992). 
Congress consequently amended the WPA in 1994, in 
part to address decisions by the Merit Systems Protection 
Board and its reviewing court, the Federal Circuit Court of 
Appeals, which appeared inconsistent with the intent of the 

WPA. Pub. L. No. 103-424, 108 Stat. 4361 (1994); see S. 
Rep. No. 112-155, at 3 (2012) (citing H. Rep. No. 103-769, 
at 12-18 (1994)).

Congress’s 1994 amendments failed to resolve these 
concerns, and nearly eighteen years later, it again sought 
to clarify its intentions on the rights afforded to Federal 
employee whistleblowers. The Whistleblower Protection 
Enhancement Act (WPEA), issued in 2012, aimed to “ad-
dress these problems by restoring the original congressional 
intent of the WPA to adequately protect whistleblowers, 
by strengthening the WPA . . . .” S. Rep. No. 112-155, at 2 
(2012). Congress targeted the Board’s and Federal Circuit’s 
decisions, noting in part that “in the years since Congress 
passed the WPA, the MSPB and the Federal Circuit nar-
rowed the statute’s protection of ‘any disclosure’ of certain 
types of wrongdoing, with the effect of denying coverage to 
many individuals Congress intended to protect.” Id. at 4.

The Federal Circuit promptly acknowledged the enhance-
ments to whistleblower protections and remanded Board 
decisions that did not immediately implement the new 
law. For example, in Nasuti v. MSPB, the Federal Circuit 
vacated the Board’s dismissal for lack of jurisdiction noting 
the WPEA’s “intention of broadening the scope of protected 
disclosures under the WPA,” and instructing the Board to 
“decide in the first instance whether the new statue applies 
retroactively and whether, if so, [a petitioner] has alleged a 
protected disclosure under the new statute.” 504 Fed.Appx. 
894, 899 (Fed.Cir. 2013).

The Federal Circuit did not always remand cases back 
to the MSPB for retroactivity evaluations. In Donaldson 
v. MSPB, where the WPEA was not in effect when the 
claims arose, and the parties did not raise the WPEA as an 
issue, the Federal Circuit declined to determine whether 
the WPEA was applicable and merely noted the recent 
change in law. See 527 Fed.Appx. 945, 949 fn.5 (Fed.
Cir. 2013). The court affirmed the Board’s finding of no 
jurisdiction, noting that, “[u]nder the law effective at the 
time of [petitioner’s] claims, generic retaliation claims 
under § 2303(b)(9) . . . did not constitute an exception to 
the general lack of Board jurisdiction for claims based on 
non-selection.” Id. at 949. The court’s decision looked to 
its 1996 pre-WPEA decision of Serrao in supporting its 
finding of no jurisdiction, but declined to directly raise 
questions of retroactivity as it did in Nasuti. See id. at 
949-50 (citing Serrao v. MSPB, 95 F.3d 1569, 1575 (Fed.
Cir. 1996)).

Similarly, in Miller v. MSPB, the Federal Circuit affirmed 
the Board’s application of pre-WPEA law in dismissing 
the appeal for lack of jurisdiction. 626 Fed.Appx 261, 
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269 (Fed.Cir. 2015). In doing so, as the petitioner did not 
raise concerns of retroactivity of the WPEA, the Federal 
Circuit operated on the assumption that the relevant section 
of the WPEA was not retroactive, and again relied upon its 
pre-WPEA decision in Serrao. See id. Despite its holding, 
the court in Miller made clear that its decision made no 
comment on the Board’s retroactivity analyses, either in the 
decision below or in Hooker v. Dep’t of  
Veterans Affairs. See id. at 266-67; see also Hooker v. Dep’t 
of Veterans Affairs, 120 M.S.P.R. 629 (2014) (finding that 
“[d]espite clear indication in the legislative history that at 
least some in Congress were aware of the issue concerning 
the temporal scope of the WPEA, Congress did not expressly 
include language in the Act providing for its retroactive ap-
plication . . . we find that retroactive application of section 
101(b)(1)(A) of the WPEA, as it pertains to the prohibited 
personnel practice set forth at 5 U.S.C § 2302 (b)(9)(B), 
would be impermissible . . .”).

Yet, one year after Miller, the Federal Circuit cited back 
to Miller’s declination to analyze the Board’s retroactivity 
decision as support for the holding that “the WPEA does 
not apply retroactively to provide a basis for the exercise of 
jurisdiction over [petitioner’s] appeal.” See Hicks v. MSPB, 
819 F.3d 1318, 1320 (Fed.Cir. 2016) (citing Miller, 626 
Fed.Appx. 261 and Hooker, 120 M.S.P.R. 629). The court 
maintained this approach to the retroactivity of the WPEA 
to certain situations in Gray v. MSPB, not through its own 
analysis of the issue, but in citing to its decision in Hicks, 
the same decision which relied upon the Circuit’s own 
declination in Miller to analyze elements of the WPEA’s 
retroactivity. 2016 WL 3004565 at 3 (May 25, 2016).

In addition to matters of retroactivity, the Federal Circuit 
has also addressed the jurisdictional issue of an employee’s 
exhaustion of remedies before OSC. The petitioner in  
McCarthy argued that “the exhaustion requirement only  
applies to the content of whistleblowing disclosures, and 
that existing case law does not require that he correctly affix 
legal labels to these facts,” and while the court agreed, it  
determined that the petitioner failed this standard and did 
not identify his disclosures “with sufficient specificity or 
context to allow the OSC to effectively investigate his 
claims.” McCarthy v. MSPB, 809 F.3d 1365, 1375 (Fed. 
Cir. 2016).

The cases noted above are far from a comprehensive look at 
the Federal Circuit’s approach to the WPEA, as the Federal 
Circuit has decided relatively few cases under the WPEA. 
This is likely, in part, a result of both the relatively recent 
enactment of the WPEA, as well as the WPEA’s expansion 
of available courts to hear whistleblower cases appealed 
from the MSPB, a jurisdictional expansion presently set to 

“sunset” in 2017 -- five years from the Act’s passage. See 5 
U.S.C. § 7703(b)(1); see also All Circuit Review Extension 
Act, Pub. L. No. 113-170, 128 Stat. 1894; see, e.g., Daniels 
v. MSPB, 2016 WL 4191522 (9th Cir. 2016).

Whether Congress is satisfied with the Federal Circuit’s  
decisions under the WPEA is not yet certain. While  
additional protections have since been proposed by both  
the House and Senate, they do not necessarily address 
issues currently before the Federal Circuit encompassed  
by the WPEA. See, e.g., S.795, S.2390, S.2127, H.R. 5920, 
114th Cong. (2016). Even if Congress is dissatisfied with 
the Federal Circuit’s interpretation of the WPEA, Congress 
may forego immediately passing further amendments as it 
waits on holdings from newly-available circuits. Despite the 
absence of immediate action, however, a continuation of the 
decades-long exchange between Congress and the Federal 
Circuit seems likely, as recent decisions touch upon the 
scope of available protections, previously a driving force 
behind updates to the rights of whistleblowers.

The Bathroom  
Battleground:  

Protecting Transgender 
Employees’ Right to 

Equal Bathroom Access 
Within the Workplace 
Under Title VII of the 

Civil Rights Act
By Anton Marino

I.

Across the United States, a contentious debate 
rages regarding which bathrooms transgen-
der1 people may use in schools, workplaces, 
and public places. Some jurisdictions, like the 

State of Maryland, both recognize and protect a trans-
gender individual’s right to use bathrooms corresponding 
to his, her, or their gender identity at work and in public 
places.2 In contrast, other jurisdictions have enacted laws 
prohibiting transgender persons, and persons perceived 
by others as transgender individuals, from using facilities 
that align with their gender identity and expression.3 
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In employment, members of the transgender community 
continue to suffer discriminatory treatment at work, and the 
struggle to assert protections under Title VII of the Civil 
Rights Act of 1964 persists. Bathroom access remains at 
the battleground’s forefront. For federal sector transgender 
employees, however, the right to access bathrooms aligned 
with their genders is unequivocal. To the Equal Employ-
ment Opportunity Commission (“Commission”), denying 
an employee equal access to a multi-occupancy restroom 
corresponding to the employee’s gender identity is sex dis-
crimination and violates Title VII.4 But whether the federal 
judiciary will agree with the Commission’s interpretation of 
Title VII remains uncertain.

This Article highlights recent litigation suggesting an 
administrative agency charged with enforcing statutory 
provisions, like Commission, merits substantial deference 
to its statutory interpretations; and, it argues that although 
Skidmore deference is generally accorded to the Commis-
sion’s legal conclusions and guidelines, Chevron deference 
is more appropriate.

II. 

Amid this nationwide debate regarding bathroom use, 
the Commission concluded in Lusardi v. Department of 
the Army that Title VII requires an employer to permit its 
transgender employee to use the bathroom corresponding 
to his, her, or their gender identity when the employee has 
notified the employer of his, her, or their identity and has 
begun presenting in a manner consistent with that gender.5 
There, Tamara Lusardi, a transgender woman working as a 
“Software Quality Assurance Lead” for the Army, was de-
nied access to the women’s restroom. The Army confronted 
Lusardi after she used the women’s bathroom on two occa-
sions and alleged that her use of the bathroom “was mak-
ing other people uncomfortable[.]”6 The agency required 
Lusardi to use a single-occupancy restroom until she was 
able to affirmatively demonstrate she had “undergone the 
final surgery.”7 he Commission rejected the Army’s asser-
tion that it could condition bathroom access or other terms, 
conditions, and privileges of employment on the employ-
ee’s completion of certain medical procedures that it, as the 
employer, “unilaterally determined . . . prove[d] the bona 
fides of the [employee’s] gender identity.”8 The Commis-
sion further clarified that gender corrective surgery is nei-
ther fundamental to a transgender individual’s identity nor 
to the individual’s gender-affirming care and treatment. As 
such, the Commission concluded that the Army could not 
deny Lusardi access to the women’s restroom and, in doing 
so, had subjected Lusardi to discrimination and harassment 
based on sex.9

The Commission’s interpretation of Title VII is clear; nei-
ther state governments nor employers may deny transgen-
der employees equal access to the bathrooms corresponding 
to their gender identities. But will the federal judiciary 
agree with the Commission’s interpretation? Recent litiga-
tion suggests the judiciary’s predisposition to defer to an ad-
ministrative agency’s expertise when the judiciary encoun-
ters transgender complainants and is asked to recognize and 
extend the protections afforded under civil rights statutes 
and regulations. The United States Court of Appeals for the 
Fourth Circuit provides such an example.10

III.

Although not directly on point, the United States Court of 
Appeals for the Fourth Circuit’s recent decision in G.G. v. 
Gloucester County School Board is instructive. The appel-
late court’s opinion reveals how discriminatory laws and 
employment practices may be treated when challenged. 
There, the Court of Appeals recently considered whether 
the Gloucester County, Virginia School Board violated Title 
IX of the Civil Rights Act when it denied a sixteen-year-old 
high school student (G.G.) access to the boys’ bathroom 
because he was assigned a female birth sex. G.G. had used 
the boys’ facilities without the school’s objection until the 
community learned he was a transgender boy and subse-
quently petitioned the school board to preclude his access 
to the boys’ bathrooms.11 The Gloucester County School 
Board granted the petition and adopted a policy limiting the 
use of the boys’ and girls’ bathrooms and locker rooms to 
persons maintaining a birth sex corresponding to the respec-
tively gendered bathroom or locker room.12

In response, G.G. sued the school board and alleged that the 
school impermissibly discriminated against him in viola-
tion of Title IX and that the school’s acts ran counter to the 
Department of Education’s Office for Civil Rights’ opinion 
letter interpreting the Department’s regulations implement-
ing Title IX.13 The pertinent provision permits “separate 
toilet, locker room, and shower facilities on the basis of 
sex, but [that] such facilities provided for students of one 
sex shall be comparable to such facilities for students of the 
other sex.”14 But the Department of Education’s Office for 
Civil Rights has interpreted this provision’s application to 
transgender students to mean, “[w]hen a school elects to 
separate or treat students differently on the basis of sex . . . a 
school generally must treat transgender students consistent 
with their gender identity.”15

A divided panel of the Court of Appeals reversed the lower 
court’s dismissal of G.G.’s Title XI claim, which found the 
Department’s interpretation of Title XI’s corresponding 
regulatory provisions was due no deference. Instead, the ap-
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pellate court concluded that the Department’s interpretation 
of Title IX’s corresponding regulations should be afforded 
substantial deference under the United States Supreme 
Court’s decision in Auer v. Robbins.16 The Court of Appeals 
also observed that the Department’s opinion was consistent 
with the existing guidance and regulations of several federal 
agencies, all of which provide transgender persons must 
be permitted access to bathrooms corresponding with their 
gender identities. Consequently, neither schools nor local 
governing bodies may deny transgender individuals access 
to bathrooms corresponding to their gender identities.

Notably, one member of the panel recognized the devel-
oping body of law, which concludes that discrimination 
against transgender individuals constitutes discrimination 
“on the basis of sex” in the context of Title IX’s analogous 
statutes.17 Additionally, both the Court of Appeal’s opinion 
and the concurrence suggest that one such federal statute 
is Title VII. Indeed, courts often look to cases interpreting 
Title VII for guidance in evaluating a claim brought under 
Title IX.18 The inverse is also true. 

Therefore, the Fourth Circuit’s opinion signals that, al-
though some states may enact facially discriminatory laws 
against transgender individuals predicated on misappre-
hension and stereotype, transgender individuals maintain 
federally protected rights, including access to the bathrooms 
corresponding with their gender identity. Most important-
ly, the Court of Appeal’s opinion additionally implies the 
Commission’s interpretation of Title VII should be afforded 
substantial weight when courts consider instances where 
transgender employees are denied equal access to restrooms 
corresponding to their genders. Nevertheless, instances may 
arise when litigants must remind and encourage courts to 
accord substantial deference to the Commission’s interpre-
tation of Title VII’s applicability to equal bathroom access.

IV.

 Time and again, the United States Supreme Court 
has recognized substantial deference should be provided 
to an administrative agency’s construction of a statutory 
scheme it is entrusted to administer and enforce.19 And 
when Congress uses an agency to administer its legislative 
intent, the agency may interpret that legislation through 
several mechanisms, including formal rulemaking, adju-
dication, and other informal procedures. To be sure, an 
agency’s constructions of the statutory scheme it is charged 
with enforcing often “constitute a body of experience 
and informed judgment to which courts and litigants may 
properly resort for guidance.”20 The Court’s unanimous 
decision in Skidmore v. Swift & Company instructs courts 
to accord “considerable and in some cases decisive weight” 

to agencies interpretations even when “not controlling upon 
the court’s by reason of their authority.”21

But Skidmore’s flexible standard may lead to “transparently 
results-oriented evaluation[s]” that encourages reviewing 
courts to ignore the expertise Congress vested in an ad-
ministrative agency like the Commission.22 Courts should 
not turn a blind eye to congressional recognition that the 
Commission’s expertise in the area of employment discrim-
ination is necessary.23

Employment discrimination is a “complex economic and 
social inquiry that Congress wisely left to resolution by the 
[Commission] pursuant to its Title VII mandate.”24 There-
fore, the appropriate weight accorded to the Commission’s 
construction of Title VII must be Chevron deference, which 
requires courts to defer to the Commission’s reasonable 
statutory interpretations when the statute’s language fails to 
provide clear instruction.25 When Title VII’s text remains si-
lent or ambiguous on a particular question, reviewing courts 
must defer to the Commission’s position when it “is based 
on a permissible construction of the statute.”26 A transgen-
der employee’s right to equal bathroom access presents 
such an example. And the “surest sign that Chevron defer-
ence is warranted is an explicit congressional authorization 
to the [Commission] to engage in rulemaking or adjudica-
tion, but some other indication of comparable congressional 
intent may be sufficient.”27

Because the Commission maintains this aforementioned 
authority, the Lusardi decision, should be afforded Chevron 
deference. Thus, transgender employees’ right to access 
bathrooms aligned with their genders should be decid-
edly clear, since denying an employee equal access to a 
multi-occupancy restroom corresponding to the employee’s 
gender identity is sex discrimination and violates Title VII.

(Endnotes)
1  Sex and gender relate to the very core of one’s sense 
of self. Anton Marino, Transgressions of Inequality: The Strug-
gle Finding Legal Protections Against Wrongful Employment 
Termination on the Basis of the Transgender Identity, 21 Am. 
U. J. Gender, Soc. Pol’y & l. 865, 869 (2013). “Sex is best 
described as the outside, physical or perceived surface identity 
of a person.” Id. at 871. Whereas gender refers to a person’s 
innate core true sense of self, and “[g]ender-expression is the 
manifestation of one’s inner self” and is often equated with 
the dichotomous standard of what it means to be a man or a 
woman. Id. Gender influences sexual development, and sex 
assists one in understanding one’s gender. Id. The terms are 
neither identical nor severable. Id. And when one engages in a 
colloquy regarding the meaning of the term, “transgender”, one 
must understand that “transgender” is an umbrella term for in-
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dividuals whose genders reject the dichotomy or standard roles 
the dichotomy belies. Id. Transgender individuals “transcend 
and resist” society’s standard sex predicated stereotypes. Id. at 
871-72.
2  See, e.g., md. code Ann., StAte Gov’t, § 20-304 
(2014); id. at § 20-303 et seq.
3  One such law was recently incorporated into North 
Carolina’s code. H.B. 2. 2016, 2d Extra Sess. 2016 (N.C. 2016) 
(mandating the use the bathroom gendered consistently with 
“[t]he physical condition of being male or female . . . stated on 
a person’s birth certificate.”). Mississippi’s legislature recently 
passed similar restrictions. H.B. 1523, 2016, Reg. Sess. 2016 
(Miss. 2016).
4  Lusardi v. Dep’t of Army (“Lusardi”), EEOC App. No. 
0120133395 at *8 (Mar. 27, 2015).
5  Lusardi, EEOC App. No. 0120133395 at *8.
6  Id. at *2.
7  Id. 
8  Id. at *8.
9  Id. 
10  G.G. v. Gloucester Cnty. Sch. Bd. (“G.G.”), 822 F.3d 
709 (4th Cir. 2016).
11  Id. at 714-716.
12  Id. at 716 (noting, however, that the policy did permit 
“students with sincere gender identity issues” to use “an alter-
native . . . private facility.”).
13  Id. at 717; see id. at 715.
14  34 C.F.R. § 106.33.
15  G.G., 822 F.3d at 715; see also U.S. Department of 
Education Office of Civil Rights, Questions and Answers on 
Title IX and Single-Sex Elementary and Secondary Classes 
and Extracurricular Activities, 25 (Dec. 1, 2014), available at 
http://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-sin-
gle-sex-201412.pdf (last visited August 29, 2016).
16  Auer v. Robins, 519 U.S. 452, 461 (1997) (concluding 
that an agency’s interpretation of its own ambiguous regulation 
must be given controlling weight unless the interpretation is 
plainly erroneous or inconsistent with the regulation or en-
abling statute) (citations omitted).
17  G.G., 822 F.3d at 727, 729 (Davis, J. concurring).
18  See, e.g., Cannon v. Univ. of Chi., 441 U.S. 667, 680 
(1997).
19  Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944) 
(noting an agency’s constructions of the statutory scheme it is 
charged with enforcing often “constitute[s] a body of experi-
ence and informed judgment to which courts and litigants may 
properly resort for guidance.”).
20  Id. at 139-140.
21  Id. at 140.
22  See Melissa Hart, Skepticism and Expertise: The 
Supreme Court and the EEOC, 74 FordhAm l. rev. 1937, 1945 
(2006).
23  See Equal Employment Opportunity Act of 1972, 
Pub. L. No. 92-261, 86 Stat. 103 (codified as amended at 42 
U.S.C. § 2000e); S. Rep. No. 92-415, at 5 (1971); see also H.R. 

Rep. No. 92-238, at 8 (1972).
24  Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 155 (Bren-
nan, J., dissenting); cf. Clackamas Gastroenterology Assocs. v. 
Wells, 538 U.S. 440 (2003).
25  Chevron, U.S.C., Inc. v. Natural Res. Def. Council, 
Inc., 467 U.S. 837, 842-843 (1984).
26  Id. at 843.
27  Hart, supra note 22, at 1940 (punctuation and cita-
tions omitted).

The Commission’s Recent  
Proposed Guidance on National 

Origin Discrimination
By Lisa Sandoval

On June 2, 2016, the Equal Employment Oppor-
tunity Commission (“EEOC” or the “Commis-
sion”) released for public comment its proposed 
guidance (“Guidance”) on national origin dis-

crimination under Title VII of the Civil Rights Act of 1964, 
42 U.S.C. § 2000e (“Title VII”), marking the first time the 
Commission has issued guidance on national origin dis-
crimination since 2002.1 The Guidance sets forth the Com-
mission’s position on various national origin discrimination 
issues and is intended to serve as an updated resource for 
practitioners. If adopted, the Guidance would supersede the 
EEOC’s previous enforcement guidance on national origin, 
EEOC Compliance Manual, Vol. II, Section 13: National 
Origin Discrimination. The Guidance addresses legal devel-
opments since 2002 regarding issues that implicate national 
origin discrimination, including human trafficking and lan-
guage issues. The Guidance highlights that national origin 
claims are often brought in conjunction with other protected 
bases and involve intersectional discrimination, which oc-
curs when an employee is discriminated against based on the 
combination of two or more protected bases.2 Also included 
are specific examples of lower courts’ interpretations that 
align with the Commission’s positions, as well as those that 
do not conform to the Commission’s position.3 

I. Overlap Between Race and National Origin

Courts often grapple with the distinction between race 
and national origin. Some courts, including those in the 
jurisdiction of the Fourth Circuit, have found that discrim-
ination claims based on race are conceptually distinct from 
those based on national origin and that “raising a claim of 
national origin discrimination before the EEOC will not 
suffice to exhaust a charge of discrimination on the basis of 
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race.”4 In Equal Employment Opportunity Commission v. 
Orkin Exterminating Co., Complainant, a naturalized U.S. 
Citizen, who was born and raised in Nigeria, brought claims 
of national origin and race discrimination after his employer 
constantly mocked his accent, displayed of a Confederate 
flag in the workplace, and referenced Complainant’s accent 
and “foreign culture” in discussing Complainant’s limited 
growth potential at the company.5 The Court drew what ap-
pears to be an artificial distinction between Complainant’s 
race and national origin claims where it found that the 
record did not contain evidence of race discrimination, but 
could support a claim of national origin discrimination.6 

Unlike the Commission’s previous guidance on nation-
al origin, the proposed Guidance acknowledges that the 
distinction between race and national origin is not always 
clear, and that, in some circumstances, national origin and 
racial discrimination claims are indistinguishable.7 As a 
result, national origin discrimination claims often overlap 
with race, color, or religious discrimination, and the same 
set of facts may often state claims alleging multiple bases 
of discrimination.8 The EEOC’s clarification will likely 
aid courts in determining that certain facts support claims 
of both race and national origin discrimination, obviating 
the need for detailed analysis of whether certain protected 
groups can state a claim based on both race and national 
origin. This clarification will likely make it easier to bring 
a mixed national origin and race discrimination claim in 
Maryland without the need to artificially designate which 
adverse actions are based on race versus those that are 
based on national origin. 

II. Language Issues

 i. English Only Policies

As an initial matter, it is worth dispelling the commonly 
held belief that English is the official language of the United 
States. It is not.9 According to the 2010 census, twenty-one 
percent of the U.S. population spoke a language other than 
English at home.10 Nevertheless, many employers insist on 
English-only policies in the workplace, which can and often 
do violate Title VII. 

In El v. Max Daetwyler Co., No. 3:09CV415, 2011 WL 
1769805, at *9 (W.D.N.C. May 9, 2011), aff’d, 451 F. 
App’x 257 (4th Cir. 2011), the Court found that the plaintiff 
did not state a “plausible Title VII action based on national 
origin,” where an employer prohibited an employee from 
greeting customers in Arabic. The proposed Guideline 
emphasizes that employers’ English-only policies implicate 
national origin “because an individual’s primary language 
is closely tied to his or her cultural and ethnic identity.”11 
Blanket English-only rules are presumptively unlawful.12 

When an English-only policy is applied in limited circum-
stances, the policy must be job-related and consistent with 
business necessity.13 Business necessity is established where 
the policy is necessary to “safe and efficient” job perfor-
mance or business operations.14 Id. at 43. 

The Guidance provides an example of an employer’s stated 
business necessity that would not meet this standard. In 
Pacheco v. New York Presbyterian Hosp., 593 F. Supp. 2d 
599, 614 (S.D.N.Y. 2009), the Court found that the employ-
er established a valid business necessity when it imposed 
an English-only policy at a hospital because patients felt 
uncomfortable when the plaintiff spoke Spanish in their 
presence. Guidance at 43. However, the Guidance express-
es disagreement with this holding by explaining that the 
Court’s application of the business necessity standard was 
“less stringent” than the standard established under gov-
erning case law, citing Griggs v. Duke Power Co., 401 U.S. 
424 (1971), Albemarle Paper Co. v. Moody, 422 U.S. 405 
(1975), and Dothard v. Rawlinson, 433 U.S. 321 (1977). 

 ii. Accent Discrimination 

In its Guidance, the EEOC clarifies that accent and national 
origin are intertwined. When an accent is used as a basis for 
an employment decision, the Commission urges Courts to 
take a “very searching look” at the employer’s reasons for 
its actions.15 A legitimate decision based on accent requires 
an employer to set forth evidence that: 1) effective spoken 
communication in English is required to perform job duties, 
and 2) the individual’s accent materially interferes with his 
or her ability to communicate in spoken English.16 

The Commission highlights Raad v. Fairbanks North Star 
Borough School District, 323 F.3d 1185, 1189 (9th Cir. 
2003), opinion amended on denial of reh’g, No. 00-35999, 
2003 WL 21027351 (9th Cir. May 8, 2003), as an example 
of an employer failing to establish that an employee’s accent 
materially interfered with her job duties.17 Nada Raad, a U.S. 
citizen of Lebanese decent, served as a substitute high school 
teacher and brought a national origin claim after her employ-
er failed to hire her as a permanent teacher.18 Reversing the 
lower court’s ruling in favor of the employer, the Court found 
that the faculty’s repeated statements that Raad’s accent was 
an obstacle to her performance as a math and science teacher 
supported an inference of discrimination.19 

III. Immigration Status

Citizenship discrimination is prohibited by the anti-dis-
crimination provision of the Immigration and National Act 
(“INA”), 8 U.S.C. § 1324b. Although discrimination based 
on citizenship status is distinct from discrimination based 
on national origin under Title VII, the two forms of discrim-
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ination often overlap. Despite longstanding case law stating 
that Title VII prohibits citizenship status discrimination, if it 
has the purpose or effect of discrimination based on nation-
al origin, many courts have found that employees fail to 
state a claim of national origin discrimination where there 
is additional evidence of citizenship status discrimination.20 
Likely in response to courts’ confusion regarding this issue, 
the Guidance explicitly clarifies that “Employment discrim-
ination against members of a national origin group includes 
discrimination based on: . . . Employment discrimination 
based on citizenship status if it has the purpose or effect of 
discriminating based on national origin.”21 

A prime example of courts’ confusion resides in Cortezano 
v. Salin Bank & Trust Co., 680 F.3d 936, 940–41 (7th Cir. 
2012), where the Court found that Kristi Cortezano, a bank 
manager whose husband was an undocumented Mexican 
immigrant, failed to state a claim of national origin discrim-
ination where she was terminated because her husband was 
an undocumented immigrant from Mexico. After Corteza-
no opened a bank account with her husband, Cortezano’s 
supervisor said he was concerned that her husband was an 
“illegal alien from Mexico,” who must have used fraudu-
lent documents to open his bank accounts.22 The security 
officer screamed at Ms. Cortezano and said her husband 
was “garbage” and “a piece of shit.”23 The bank eventually 
fired Ms. Cortezano, reported her to the U.S. Immigration, 
and warned other banks that Ms. Cortezano was fired for 
opening fraudulent accounts with her husband, “an illegal 
immigrant who is now back in Mexico.”24 

As a preliminary matter, the Court explained that it had not 
yet decided whether discrimination based on national origin 
of a person’s spouse or partner falls within the protections 
of Title VII. The EEOC regulations clarify that discrimina-
tion by association based on a family member’s or spouse’s 
national origin, is covered by Title VII.25 

The Court also found that Mr. Cortezano’s “alienage” is 
not protected by Title VII and that the bank’s decision to 
fire Ms. Cortezano was “not taken because Javier was a 
Mexican, but because Javier was an undocumented alien.”26 
The Court found that “[N]ational origin discrimination as 
defined in Title VII encompasses discrimination based on 
one’s ancestry, but not discrimination based on citizenship 
or immigration status.”27 Then Court then stated that Ms. 
Cortezano could have pursued a “citizenship discrimination 
claim” under the anti-discrimination provision of the INA, 8 
U.S.C. § 1324b, but she failed to do so. Applying the Guid-
ance to the facts of Cortezano requires giving more weight 
to the supervisor’s derogatory comments that the husband 
was “an illegal alien from Mexico” who was “garbage” and 
“a piece of shit.” 

 IV.	 Human	Trafficking

The Guidance contains a new section on human trafficking, 
explaining that “Title VII may apply in trafficking cases 
if an employer’s conduct is directed at an individual and/
or group of individuals based on a protected category, such 
as national origin.”28 Human trafficking cases involving 
forced labor often involve violations of Title VII, such as 
job segregation and unequal pay based on national origin.29 
Human trafficking is on the rise in Maryland, in part due 
to its central location and development as a “pass-through” 
state.30 The Maryland Human Trafficking Taskforce ex-
plains that labor trafficking can be found in commercial 
agricultural situations, domestic situations, construction 
sites, restaurants, and nail salons.31 The Guidance’s empha-
sis that human trafficking often violates Title VII should 
encourage Maryland practitioners to be mindful of potential 
human trafficking issues where national origin and/or race 
claims are alleged in poor working conditions.32 In fact, the 
Guidance reminds practitioners that the EEOC is one of 
several government entities that can certify that an individ-
ual was a crime victim under the Victims of Trafficking and 
Violence Prevention Act of 200, 8 U.S.C. §§ 1101(a)(l5)
(U), 1184(p), for purposes of assisting individuals obtain a 
U nonimmigrant visa.33 

(Endnotes)
1  U.S. Equal Employment Opportunity Commission, 
Proposed Enforcement Guidance on National Origin Discrimina-
tion, https://www.regulations.gov/docket?D= EEOC-2016-0004
2  Guidance at 8-9. 
3  Id. at 3. 
4  See Dixit v. City of New York Dep’t of Gen. Servs., 972 
F. Supp. 730, 734 (S.D.N.Y. 1997); see also E.E.O.C. v. Orkin 
Exterminating Co., 63 F. Supp. 2d 684, 693 (D. Md. 1999).
5  See id. at 692.
6  Id. at 691-92. 
7  Id. at 8. 
8  Id. 
9  USA.gov, Learn About Life in the United States, https://
www.usa.gov/life-in-the-us#item-36017 (“There is no “official” 
language at the federal level for the United States.”) (last visited 
August 28, 2016).
10  See United States Census Bureau, Language Used in 
the United States: 2011, available at https://www.census.gov/
prod/2013pubs/acs-22.pdf. 
11  Guidance at 38. 
12  Id. at 41. 
13  Id. at 42. 
14  Id. at 43. 
15  Id. at 32. 
16  Id. at 33 (citing Fragante v. City & Cty. of Honolulu, 
888 F.2d 591, 596 (9th Cir. 1989)). 
17  Id. at 35. 
18  Raad, 323 F.3d at 1188.



FALL 2016
Maryland State Bar Association

Page 12

19  Id. at 1195.
20  See, e.g., Cortezano v. Salin Bank & Trust Co., 680 F.3d 
936, 940–41 (7th Cir. 2012).
21  Guidance at 5, 7 (citing Espinoza v. Farah Mfg. Co., 
414 U.S. 86, 92 (1973)). 
22  Id. at 938. 
23  Id. 
24  Id. at 939.
25  Guidance at 7 (“[I]t is unlawful to discriminate against a 
person because he is married to . . . someone of a different nation-
al origin or ethnicity.”). 
26  Id. 
27  Id. at 940. 
28  Id. at 10. 
29  Id. at 30-31. 
30  See Maryland Human Trafficking Task Force, Human 
Trafficking in Maryland, http://www.mdhumantrafficking.org/
maryland/ (last visited August 26, 2016).
31  Id., http://www.mdhumantrafficking.org/labortrafficking/.
32  U.S. Citizens may also be the victims of human 
trafficking. See Maryland Human Trafficking Task Force, Labor 
Trafficking, http://www.mdhumantrafficking.org/maryland/ (last 
visited August 26, 2016).
33  Guidance at 30 n88. 

Sextortion as a Tangible  
Employment Action

By Meghan Droste1

A productive employee, who brings in 
substantial business for her employer and 
receives an award for leadership, one day 
finds herself under the supervision of a 
new manager. This manager requires the 
employee to meet with him behind closed 
doors once a week. During these meetings, 
he subjects her to verbal and physical 
sexual harassment, at times using physical 
force. The manager tells the employee that 
she must attend these meetings in order 
to keep her job. If she refuses, he will fire 
her, despite her clear record of satisfactory 
performance.1

1  Thank you to Nomcebisi “Noma” Ndlovu, 
Washington College of Law Class of 2017, for research 
assistance.

There is no question that in this situation, taken from 
the facts of a Second Circuit case, the manager 
used his supervisory authority to change the terms 
and conditions of the employee’s job. In addition 

to all of the tasks already set out in her position description, 
the employee now faced a new job requirement—withstand 
the sexual harassment of her manager—in order to remain 
employed. As the Second Circuit concluded, the manager’s 
actions constituted a tangible employment action and there-
fore the employer was subject to strict liability.2 

Some courts have rejected this formulation, choosing 
instead to apply the hostile work environment framework to 
cases of sextortion. In doing so, courts have concluded that 
because the employee “submits” to the harassment and the 
supervisor does not fire the employee, there is no tangible 
employment action. This analysis of sextortion cases is not 
only an incorrect application of Title VII, it is also creates 
an absurd framework in which employers who engage in 
some of the worst forms of sexual harassment are allowed 
to claim a lesser standard of liability.

Analyzing Liability in Sexual Harassment Cases

In Burlington Industries v. Ellerth,3 the Supreme Court 
outlined the two methods of analyzing liability in sexual 
harassment cases. Under the Court’s formulation, if the 
harassment does not include a tangible employment action, 
the employer may assert an affirmative defense.4 If the em-
ployer successfully establishes that it exercised reasonable 
care in preventing and correcting sexual harassment, and 
that the employee unreasonably failed to take advantage of 
the employer’s resources to prevent or correct harassment, 
the employer can avoid liability for harassment, no matter 
how egregious.5 In contrast, if there is a tangible employ-
ment action involved, no affirmative defense is available to 
the employer, and instead, it is subject to strict liability for 
the harassment.6

As the Court explained in Ellerth, employers cannot escape 
liability for harassment that encompasses or culminates in 
a tangible employment action because this harassment is 
plainly aided by the power the employer provides to a su-
pervisor to act on its behalf.7 Tangible employment actions 
are actions that constitute “a significant change in em-
ployment status, such as hiring, firing, failing to promote, 
reassignment with significantly different responsibilities, or 
a decision causing a significant change in benefits.”8

Physical Sexual Harassment is Sextortion

An employee’s status as a supervisor is central to his 
ability to take tangible employment actions. This status, 
and the ability to take these actions, also gives him access 
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to and authority over the employee he harasses. In cases 
of physical sexual harassment—or sextortion—this power 
over the victim creates the circumstances of the harassment 
and underscores how the harassment is a form of a tangible 
employment action.

Sextortion “is the abuse of power to obtain a sexual benefit 
or advantage.”9 Supervisors who engage in sextortion rely 
“on the coercive power of authority rather than physical 
force to obtain sexual favors.”10 An employee may be un-
likely to succeed in subjecting a coworker to physical sexu-
al harassment, but a supervisor can use his authority over a 
subordinate to touch, grope, and engage in sexual acts with 
him or her.11 The abuse of this authority means that these 
cases must be viewed in light of the actions of the supervi-
sor; attempting to parse whether the employee consented 
both misconstrues the burdens of proof in sexual harass-
ment cases,12 but also serves to blame the victim rather than 
to focus on the unlawful actions of the supervisor. 

Sextortion is a Tangible Employment Action

In sextortion cases, a supervisor conditions a term of em-
ployment such as a promotion, a raise, a transfer, or even 
continued employment on the employee experiencing, 
without reporting, physical sexual harassment. “It directly 
involves the supervisor’s ability to impose upon the em-
ployee the ultimate employment penalty—discharge—or 
to confer on her the ultimate employment benefit—the 
retention of her job.”13

Due to the supervisor’s authority over the employee, the 
sextortion must be viewed as a tangible employment 
action. First, in a sextortion case the supervisor requires 
the employee to be subject to his harassment in order to 
receive the same benefits of employment as other em-
ployees, including continued employment. The physical 
sexual harassment becomes a term and condition of em-
ployment in and of itself.14 Additionally, because the focus 
of the analysis must be the supervisor’s conduct and not 
the employee’s reaction to said conduct, it follows that a 
supervisor’s conditioning of employment on experiencing 
the harassment constitutes a tangible employment action.15 
Second, there is no question that if the employee speaks out 
against the harassment and the supervisor then withholds 
a promotion or terminates the employee, the employer has 
taken a tangible employment action and is subject to strict 
liability. Therefore it defies logic to conclude that simply 
because the supervisor succeeds in imposing the terms of 
his harassment on the employee, the employer is able to 
escape strict liability.16 

“Requiring an employee to engage in unwanted sex acts is 
one of the most pernicious and oppressive forms of sexual 

harassment that can occur in the workplace.”17 Employers 
must take allegations of sextortion seriously and should 
not approach the investigation of these claims through the 
lens of a less egregious hostile work environment, solely 
focusing on whether the employee consented the physical 
harassment. They must, instead, assume that they are strict-
ly liable because the actions of the offending supervisor 
constitute a tangible employment action. 

(Endnotes)
1  See Jin v. Metro. Life Ins. Co., 310 F.3d 84, 88-89 (2d 
Cir. 2002).
2  See id. at 94-95.
3  524 U.S. 742 (1998).
4  See id. at 765.
5  See id.
6  See id. (“No affirmative defense is available, howev-
er, when the supervisor’s harassment culminates in a tangible 
employment action, such as discharge, demotion, or undesirable 
reassignment.”); cf. Pa. State Police v. Suders, 542 U.S. 129, 
134 (2004) (“This affirmative defense will not be available to the 
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to an employer-sanctioned adverse action officially changing 
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demotion, extreme cut in pay, or transfer to a position in which 
she would face unbearable working conditions.”).
7  Jin, 310 U.S. at 762 (“Tangible employment actions are 
the means by which the supervisor brings the official power of the 
enterprise to bear on subordinates. A tangible employment deci-
sion requires an official act of the enterprise, a company act.”).
8  Id. at 761.
9  InternAtIonAl ASSocIAtIon oF Women JUdGeS, StoPPInG 
the AbUSe oF PoWer throUGh SexUAl exPloItAtIon: nAmInG, 
ShAmInG, And endInG SextortIon, available at http://www.
iawj.org/IAWJ_Sextortion_brochure.pdf (last visited Au-
gust 28, 2016).
10  Id.
11  See Holly D. v. California Inst. of Tech., 339 F.3d 
1158, 1169 (9th Cir. 2003) (“The supervisor accomplishes 
the objective of the threat—the coercion of the sexual act—
by bringing to bear the authority to make critical employ-
ment determinations on behalf of his employer.”).
12  See Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 
57, 68 (1986) (“But the fact that sex-related conduct was 
‘voluntary,’ in the sense that the complainant was not forced 
to participate against her will, is not a defense to a sexual 
harassment suit brought under Title VII. The gravamen 
of any sexual harassment claim is that the alleged sexual 
advances were ‘unwelcome.’”).
13  Holly D., 339 F.3d at 1169.
14  Ellerth, 524 U.S.at 752 (“We assumed, and with 
adequate reason, that if an employer demanded sexual 
favors from an employee in return for a job benefit, dis-
crimination with respect to terms or conditions of em-
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Independent Contractors in the 
On-Demand Economy: 

Are Tech Startups Flying Too 
Close to the Sun?

By Marlene Ailloud

In today’s “on-demand” or “sharing” economy, the av-
erage consumer may access a wide variety of services 
at any moment, from the comfort of his or her own 
smartphone. With the click of a button, a person will 

show up at your door to deliver groceries, give you a ride, 
watch your dog, or clean your home. A growing number 
of tech startups including Uber, Handy, and Instacart have 
developed this business model, branding themselves not as 
employers but as technology platforms that merely con-
nect consumers with service providers. This model is often 
referred to as the “1099 economy,” as it mostly relies on 
independent contractors to provide services to consumers.

This heavy reliance on independent contractors makes the 
tech startup world a highly profitable enterprise. Indepen-
dent contractors allow companies to lower their labor costs 
by as much as 40 percent, giving them a significant compet-
itive advantage over traditional employers.1 This is because 
independent contractors are generally not entitled to the 
employment benefits and protections traditionally reserved 
to employees, such as minimum and overtime wages, 
family and medical leave, health insurance, unemployment 
benefits, and workers’ compensation. In addition, because 
independent contractors do not have nominal “employers,” 
they are not protected from discrimination under Title VII of 
the Civil Rights Act, and do not have union rights under the 
National Labor Relations Act (NLRA). While independent 
contractors permit companies to generate exponential prof-
its, they also hurt the economy as a whole by depleting tax 
revenues and diminishing the economic security of workers.2

The debate over whether this new generation of independent 
contractors is properly classified provides a fascinating exam-
ple of the need to modernize laws in response to technologi-
cal and societal developments. Advocates around the country 
are stretching the law in new directions to plug the loophole 
created by the on-demand economy, somewhere between 
the conventional categories of “independent contractor” and 
“employee.” These efforts carry tremendous consequences, 
both for the civil rights of workers and for the economy. 

One major challenge in resolving this issue is the absence 
of a unified test to determine whether a worker is an inde-
pendent contractor or an employee. The answer depends not 

ployment was explicit.”); Jin, 310 F.3d at 98 (“Because 
Jin presented evidence that Morabito, as her supervisor, 
explicitly threatened to terminate her if she did not submit 
to sexual acts and then allowed her to keep her job after she 
submitted, the jury should have been instructed to consider 
the conditioning of her continued employment on her sub-
mission as a possible tangible employment action.”); Holly 
D., 339 F.3d at 1169 (“Specifically, the supervisor in such 
cases exercises the authority to make the initial conditional 
decision to discharge, and then to make the subsequent final 
decision to retain the employee in her position. In doing so, 
he makes the employee’s continued employment contingent 
on her willingness to accede to his sexual demands.”).
15  See Jin, 310 F.3d at 97 (“MetLife further argues 
that the reaction of the victim to the alleged harassment, 
whether it be to submit to sexual abuse or to quit employ-
ment, does not convert sexually harassing activity into tan-
gible employment action. But our liability analysis focuses 
on the supervisor’s conduct, not the victim’s reaction. As 
we stated in Karibian, employer liability results from the 
supervisor’s use of the employee’s reaction to the supervi-
sor’s unwelcome sexual conduct ‘as the basis for decisions 
affecting the compensation, terms, conditions or privileges 
of her employment.’”).
16  U.S. Equal Employment Opportunity Commis-
sion, Enforcement Guidance: Vicarious Employer Liability 
for Unlawful Harassment by Supervisors, EEOC Notice 
No. 915.002 (June 18, 1999), https://www.eeoc.gov/policy/
docs/harassment.html (“It would be a perverse result if the 
employer is foreclosed from raising the affirmative defense 
if its supervisor denies a tangible job benefit based on an 
employee’s rejection of unwelcome sexual demands, but 
can raise the defense if its supervisor grants a tangible job 
benefit based on submission to such demands. The Com-
mission rejects such an analysis. In both those situations the 
supervisor undertakes a tangible employment action on a 
discriminatory basis.”).
17  Jin, 310 F.3d at 94.
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only on the specific facts of each case, but also on the forum 
in which the question of one’s classification is raised. For 
example, the Internal Revenue Service (IRS) uses three sep-
arate and independent tests to determine whether a worker 
should be taxed as an employee.3 State agencies have devel-
oped their own tests to assess whether a worker may claim 
workers’ compensation and unemployment benefits as an 
employee. And in the wage and hour context, courts across 
the country apply different tests depending on whether a 
case is brought under state or federal law. As a result, an 
individual seeking to recoup unpaid wages and unemploy-
ment benefits could be properly classified as an employee in 
one forum and as an independent contractor in another. 

The varied classification tests in Maryland illustrate how 
conflicting tests impact an individual’s rights. For instance, 
in Maryland, individuals are presumed to be employees 
for the purpose of determining their eligibility for unem-
ployment insurance4 and workers’ compensation.5 The 
Maryland Unemployment Insurance Law provides a three-
pronged test, known as the “ABC test,” to examine whether 
the alleged employer is able to rebut this presumption.6 
Under the Maryland Workers’ Compensation Act, courts 
consider five factors (the common-law “right to control” 
test) to rebut this presumption.7 And while individuals who 
perform construction and landscaping are presumed to be 
employees under the Maryland wage and hour laws, there 
is no presumption of employment for employees outside 
those industries.8 In fact, employees who might have been 
misclassified as independent contractors are subject to a 
four-factor “economic reality test,” for claims brought un-
der state and federal wage and hour law.9 

While the line between employee and independent contrac-
tor has never been clear, tech startups blur the line further. 
Take the example of Handy, one of the companies that 
recently came under fire for misclassification and wage 
violations. Founded by Harvard Business School classmates 
in 2012, Handy brands itself as a digital platform that con-
nects customers with what Handy calls “service providers,” 
including cleaning persons.10 Handy operates in many cities 
across the country, including Maryland.11 Through Handy’s 
online platform, customers can order a cleaning service and 
select their preferred time and the number of rooms that 
need to be cleaned.12 Through the same platform, individ-
uals who have been cleared by Handy to provide cleaning 
services can select the cleaning jobs they wish to perform.13 
They have the freedom to design their own schedules and 
decide on the number of hours they wish to work. This 
independence and flexibility is what makes working for 
startups attractive to many workers, as they get to decide  
if they want to work part-time or full-time, weekend or 
night shifts.

In other aspects, the control Handy exerts over the work and 
over its relationship with these individuals is consistent with 
an employer-employee relationship. Handy sets and controls 
the rates it charges to customers for cleaning services and 
decides compensation paid to the worker, which is non-ne-
gotiable.14 For each cleaning job, Handy limits the amount 
of time a worker can spend on any one cleaning job.15 If 
workers cancel jobs at their convenience, or show up late, 
they risk a deduction in pay.16 Handy requires workers to 
perform a minimum number of jobs per month, and if they 
do not, Handy can unilaterally remove their access to the 
platform (which, in an employment relationship, amounts 
to a termination).17 Customers are asked to rate the quality 
of each cleaning service, and Handy can end its relationship 
with a worker for falling below a certain average rating.18

Handy trains its workers with respect to cleaning tech-
niques, instructing them as to the manner and order in 
which they should clean a customer’s home, including that 
they should wash floors last.19 Workers are required to wear 
a uniform, consisting of a t-shirt and an apron provided by 
Handy and displaying Handy’s logo, and khakis.20 Handy 
does not permit workers to take any breaks and strictly 
limits their ability to use the restroom, listen to music, or 
use their cell phone.21 Handy requires workers to purchase 
cleaning products of a certain brand from Handy, and to 
only use those cleaning products in the performance of 
cleaning services.22 

The two collective actions pending against Handy in Mas-
sachusetts and California allege that Handy failed to pay its 
workers a minimum wage.23 Handy has moved to compel 
arbitration in both lawsuits.24 This could lead to hundreds 
of individual arbitrations by different arbitrators in dif-
ferent cities across the country. Whether and how Handy 
survives these lawsuits may determine the direction of the 
on-demand economy. Some have predicted that the legal 
costs and hurdles associated with companies defending 
their independent contractor classifications will lead to the 
demise of this business model.25 In fact, a growing num-
ber of startups have already made the decision to switch 
their independent contractors to employee status, including 
Shyp,26 Luxe27 and Instacart.28

It is possible, however, that these businesses will develop 
a mechanism to protect themselves from litigation risk. In 
April 2016, Uber reached a tentative settlement agreement 
in the class action filed by Uber drivers in California and 
Massachusetts.29 While the settlement agreement didn’t 
resolve the misclassification issue, it offered greater pro-
tections to Uber drivers than are generally afforded to 
independent contractors, in an attempt to alleviate some 
of their concerns over their independent contractor status. 
For example, pursuant to the settlement agreement, Uber 
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would no longer be allowed to deactivate a driver from the 
platform for failing to accept a minimum number of ride 
requests.30 In addition, drivers would have the ability to ap-
peal Uber’s decision to deactivate them to an appeals panel 
made of highly rated drivers (though Uber would retain the 
final say).31 The settlement was rejected by a federal judge 
in August 2016 for being unfair to drivers, leaving the door 
open for further negotiations.32 While settling this lawsuit 
will not help to advance employment and labor laws, it is 
a positive and much-needed attempt to restore the balance 
towards greater protections for workers despite their inde-
pendent contractor status.

One thing is certain: there is a high demand for on-demand 
services, as well as for the job opportunities they have to 
offer. But if the sharing economy is to remain prosperous, 
it must learn to share the wealth with the workforce upon 
which it is built. Some advocates have suggested the cre-
ation of a third category, the “dependent contractors.”33 In 
any event, the time has come to rethink what it means to be 
an employee in the 21st century. The freedom and flexibili-
ty we have been associating with lack of economic security, 
predictability and power, may in fact be reconcilable with 
being an employee.
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Proposing Discipline  
of Tenured Federal Employees: 

Pitfalls in Drafting Proposed  
Adverse Actions

By Nicole M. Diaz

In a world where the “at will” employment doctrine 
reigns, many federal employees enjoy due process 
protections unknown to their counterparts in the private 
sector. Indeed, the Supreme Court held in the landmark 

case of Cleveland Board of Education v. Loudermill1 that 
certain employees in the public sector have a property inter-
est in their employment, and that as a result, those employ-
ees have a due process right to “some kind of hearing” prior 
to being discharged.2 For example, after an employee serves 
a probationary period, if a public agency wishes to termi-
nate that employee for engaging in misconduct, it must first 
propose to remove the employee, provide the employee 
an opportunity to respond to the proposed removal, and 
consider the employee’s response. Only then can the agency 
effectuate the proposed removal.  

The Civil Service Reform Act of 1978, Public Law No. 
95-454, created the Merit Systems Protection Board (the 
“Board” or the “MSPB”) to adjudicate appeals brought by 
federal employees subjected to an “adverse action.” Impor-
tantly, not all adverse personnel actions require due process 

or may be appealed to the MSPB. Instead, the Board has 
jurisdiction over those “adverse actions” outlined in its reg-
ulations, including but not limited to removals, reductions 
in grade or pay, and suspensions for more than 14 days.3 
In evaluating employee appeals of these actions, the Board 
strikes a tenuous balance between employees’ due process 
rights and agencies’ efforts to promote the efficiency of the 
service. 

The process of proposing discipline is deceptively complex, 
and as Renn Fowler aptly noted in his book MSPB Charges 
and Penalties, employees do not win adverse actions; agen-
cies lose them.4 This article identifies some frequent errors 
found in letters proposing discipline of tenured federal em-
ployees, in an effort to assist agencies with the disciplinary 
process as well as to assist employees and their representa-
tives in challenging such discipline. 

Structuring the Proposed Discipline Letter: 
Charges	And	Specifications

An effective proposed discipline letter follows a formulaic 
structure, which includes “charges” and “specifications.” 
These terms may be foreign to practitioners who have lim-
ited experience representing federal employees in proposed 
disciplinary actions. Therefore, to understand the import-
ant role this “proposed discipline letter” plays in issuing 
discipline to a federal employee, these terms merit a brief 
discussion. 

First, an effective proposed discipline letter includes at least 
one “charge” summarizing the type of wrongful conduct in 
which the employee allegedly engaged. This is a general 
description, rather than a detailed explanation of the con-
duct. Examples of possible charges could be: falsification 
of documents, failure to follow instructions, misuse of leave 
procedures, or a variety of other conduct. Next, the letter 
should include at least one factual “specification” detailing 
the precise conduct leading to the charge. The specifications 
should follow a particular format, outlining the employee’s 
conduct, summarizing the expectation, and concluding that 
the conduct was incorrect or improper. Whenever possible, 
agencies may also wish to reference the relevant policy or 
regulations that the employee is alleged to have violated. 

As we proceed, please consider the following hypothetical 
example: Jane Doe is an employee at the Department of 
Defense. The Agency wishes to suspend Ms. Doe for 15 
days for falsifying time and attendance records. The charge 
and specification proposing discipline to Ms. Doe for these 
actions could be framed as follows:
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Charge: 
Falsification of Time and Attendance Records
Specifications:
1. On August 1, 2016, you submitted a timesheet 

stating you had arrived in the workplace at 
9:05 am. However, you did not come to the 
workplace that day. This information was false 
and made with the intention to mislead the 
agency.

2. On August 2, 2016, you submitted a timesheet 
stating you had arrived in the workplace at 
9:00 am. However, you did not arrive in the 
workplace until 1:33 pm that day. This infor-
mation was false and made with the intention 
to mislead the agency.

While agencies should be aware of the potential difficulties 
in preparing a proposed discipline letter, federal employees 
should likewise know how to challenge adverse actions 
either in a response to the agency’s proposed disciplinary 
action or through a more formal appeal to the Board. 

Consider the Evidence Supporting 
the	Charge	and	Specifications

The words used in charging an employee with discipline 
impact the burdens the agency must meet in litigation 
before the Board. For example, in Thomas v. United 
States Postal Service, 116 M.S.P.R. 453 (Jun. 14, 2011), 
the Agency proposed Mr. Thomas for removal based on 
the charge of “Improper Conduct/Violation of the USPS 
Policy on Sexual Harassment.”5 The Agency included four 
specifications of misconduct under this charge, including 
that “[d]uring the alleged period of physical harassment” 
the appellant ‘continually subjected [a female employee] 
to demeaning, sexually derogative comments’.” Id. at 458. 
However, the female employee testified that Appellant’s in-
appropriate comments were not “an every day occurrence” 
and occurred “maybe once a week.” Id. In finding that the 
Agency did not meet its burden to prove this specification, 
the Board looked to Webster’s Dictionary and noted that 
“[t]he ordinary meaning of the word ‘continually’ is that it 
continues indefinitely without interruption or in steady rapid 
succession.” Id. The Board, therefore, held that “[a]lthough 
the appellant’s comments were repeated, we cannot find 
that the frequency of this conduct rises to the level of con-
tinual. Accordingly, we do not sustain this specification.” Id.

In framing its specifications, agencies should keep in mind 
that the charges must be specifically tailored to the conduct 
at issue. If a charge is worded too broadly and the evidence 
in the record does not support at least one of the specifica-

tions as written, the agency may have a difficult time prov-
ing that charge. Similarly, in challenging an adverse action, 
employees and their counsel should consider whether the 
agency can prove the charge, as framed in the proposed 
discipline letter.6 

Consider The Elements of the Charge

In reviewing whether an agency has met its burden of prov-
ing the charge, the Board considers the elements that make 
up the charge. Agencies must therefore be sure to review 
the elements of the charge, as well as the evidence support-
ing the employee’s alleged misconduct, prior to determining 
which charges to levy against the employee.7 This is partic-
ularly important because some charges require the element 
of intent, while others do not. 

For example, a charge of “falsification,” as in the example 
above, requires not only that the information provided by 
an employee be false; it also requires that: a) the informa-
tion was material; b) the employee knowingly provided the 
information; and, c) in doing so, the employee intended to 
deceive or mislead the agency for his own private, material 
gain.8 Alternatively, a charge of “failing to provide accurate 
information” does not require intent. See, e.g., Butler v. 
Internal Revenue Serv., 86 M.S.P.R. 513 (Aug. 29, 2000). 

In the example above, if Ms. Doe had submitted an incor-
rect timesheet, but had not known the information was in-
correct, the agency would likely not have been able to meet 
the charge of “falsification.” Therefore, an agency should 
consider whether it can propose a particular disciplinary 
action with a lesser charge, such as “failure to provide accu-
rate time and attendance information” that does not require 
the element of intent, to avoid such challenges. Similarly, 
employees facing intent-based charges would benefit from 
identifying evidence or testimony showing that their actions 
were not intentional. 

In Roseberry v. Department of Veterans Affairs,9 the Agency 
suspended the appellant for engaging in “insolent, insubor-
dinate and threatening behavior.” Id. at 173-74. In that case, 
the appellant sent a memorandum to a supervisor stating 
that “when I get kicked, I kick back.” Id. at 174. To prove 
a charge of threatening behavior, the Board considers the 
following factors: “(1) The listener’s reaction; (2) the listen-
er’s apprehension of harm; (3) the speaker’s intent; (4) any 
conditional nature of the statement; and (5) the attendant 
circumstances.” Id. at 175 (citing Metz v. Department of 
the Treasury, 780 F.2d 1001 (Fed.Cir. 1986)). In Roseberry, 
however, the supervisor testified that “he did not feel phys-
ically threatened, nor did he consider the appellant’s letter a 
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‘threat to [his] person’.” Id. at 175. The appellant also tes-
tified that “he did not intend the memorandum as a threat. 
Rather, he testified that it was an attempt at levity and to 
lighten up his strained relations with” the supervisor. Id. 
The Board found that “the agency did not establish that ‘the 
listener,’ [the supervisor], feared that he might be harmed” 
or that “the ‘speaker,’ the appellant, intended to threaten” 
the supervisor. Id. Therefore, because the Agency did not 
prove these elements of the charge, the Board ordered the 
Agency to cancel the appellant’s suspension and restore him 
to duty. Id. at 176. 

Employees who wish to challenge proposed disciplinary 
action should examine the agency’s burdens, as doing so 
may hold the key to successfully challenging a disciplinary 
action. For example, in the case of Ms. Doe above, she and 
her representative may be able to challenge the Agency’s 
charge of “falsification” by submitting evidence that the 
inaccurate information on Ms. Doe’s timesheet was not 
submitted with the intent to deceive or mislead the Agency. 
Such evidence could include testimony from Ms. Doe that 
she did not submit the timesheet herself or that she was not 
aware that the time was submitted incorrectly. Ms. Doe 
could also present testimony from a coworker that corrobo-
rates Ms. Doe’s explanation. This testimony could serve to 
undercut the Agency’s argument that Ms. Doe intentionally 
submitted the false information. 

In sum, it is imperative that agencies and employees under-
stand the relevant elements of a charge, and the correspond-
ing evidence, when preparing and challenging proposed 
discipline. With some forethought and experience, agencies 
and employees can streamline the disciplinary process and 
focus on the important role federal employees have in meet-
ing the goals of their respective agencies. 

(Endnotes)
1  470 U.S. 532 (1985).
2  See id. at 533.
3  See 5 C.F.R. § 1201.3.
4  Renn C. Fowler & Samuel A. Vitaro, MSPB Charges 
and Penalties 25 (Dewey Publications, Inc., 8th ed.) (2016).
5  See id. at 455.
6  Agencies and employees should both take note that the 
agency need only prove the ‘essence of the charge,’ not every 
specification within it, to prove a given charge. See, e.g., Diaz v. 
Department of the Army, 56 M.S.P.R. 415 (Feb. 16, 1993).
7  Burroughs v. Department of the Army, 918 F.2d 170, 
172 (Fed. Cir. 1990) (holding that the Board may sustain a charge 
only when the agency proves all of the elements of the charge by 
preponderant evidence).
8  See, e.g., Boo v. Dept. of Homeland Security, 122 

M.S.P.R. 100 (Dec. 3, 2014) (internal citations omitted); O’Lague 
v. Dep’t of Veterans Affairs, 123 M.S.P.R. 340 (May 11, 2016) 
(upholding the charge of “falsification” and, in doing so, find-
ing that the appellant made the misrepresentation in “reckless 
disregard for the truth” and that the appellant “obtained a private 
material gain from his deception”).
9  51 M.S.P.R. 172 (Nov. 18, 1991).



FALL 2016
Maryland State Bar Association

Page 20

Employment Discrimination 
Against Survivors of  
Domestic Violence

By Michal Shinnar

Domestic violence victims report that they expe-
rience high rates of employment-related dis-
crimination based on their status as survivors 
of domestic violence. For example, nearly half 

of all employed, domestic violence victims report that 
they lost their jobs, in part, due to their status as domestic 
violence victims.1 While discrimination against victims of 
domestic violence is arguably discrimination on the basis 
of sex, this area of the law is very underdeveloped, and 
practitioners have limited case law to rely on when making 
such claims.2 This article analyzes a Fourth Circuit deci-
sion, Mosby-Grant v. City of Hagerstown, 630 F.3d 326 
(4th Cir. 2010), which holds that demeaning comments 
about victims of domestic violence can create a hostile 
work environment based on the basis of sex. The impact of 
Mosby-Grant in the context of representing employees who 
are victims of domestic violence has not been maximized, 
and this article provides guidance to practitioners on using 
Mosby-Grant to frame discrimination on the basis of being 
a survivor of domestic violence as sex discrimination, as 
well as other potential causes of action employment lawyers 
can bring on behalf of domestic violence victims.

Sex Discrimination Claims

Advocates for employees and for survivors of domestic 
abuse have noted that employers often discriminate against 
victims of sexual harassment because the employer believes 
stereotypes about these victims.3 For example, employers 
often believe that victims are weak, that they are unable to 
handle a job since they were unsuccessful in standing up to 
their abusive partner, and other such stereotypical portray-
als of domestic violence survivors.4 While arguments have 
been made that such gendered stereotypes are impermis-
sible under Price Waterhouse v. Hopkins, 490 U.S. 228 
(1989), advocates have bemoaned the fact the case law on 
this specific subject is underdeveloped. 5 Now, Mosby-Grant 
v. City of Hagerstown offers practitioners an opportunity to 
show that discrimination against victims of domestic abuse 
is discrimination on the basis of sex. 
 
Tiffany Mosby-Grant was a police officer who alleged she 
was subjected to a hostile work environment based, in part, 
on belittling comments male officers made about victims 

of domestic violence.6 During an officer training about 
handling domestic violence situations, Ms. Mosby-Grant’s 
fellow officers made comments such as “women ‘cry this or 
that’ and then after they call the police ‘they just go back to 
the same guy who just beat them up.’”7 Ms. Mosby-Grant 
brought these comments to the attention of the lieutenant 
overseeing the training, but the lieutenant dismissed her 
concerns and “took no steps to correct the recruits.”8 The 
U.S. District Court for the District of Maryland dismissed 
Ms. Mosby-Grant’s case on summary judgment. The Fourth 
Circuit reversed.9 

In reversing the District Court, the Fourth Circuit charac-
terized the derogatory comments about domestic violence 
as comments showing a hostile work environment based 
on sex. The Court found that the comments “denigrat[ing] 
the female victims of domestic violence,” fell in the same 
category as other forms of “sexist language and disparaging 
remarks about women,” such as “sing[ing] sexually explicit 
lyrics” and “describe[ing] women as ‘bitches,’ ‘prostitutes,’ 
‘crazy,’ and ‘dope fiends.’”10 The Fourth Circuit described 
the record as showing that the “workplace was contaminated 
with explicit and derogatory references to women.”11 This is 
an important development in connecting stereotypes about 
victims of domestic violence to discrimination based on sex. 

Disparate Treatment

When applicable, practitioners should also consider argu-
ments under a disparate treatment theory, such as where an 
employer disciplines a domestic violence victim for show-
ing up to work late, taking time off to attend court dates, 
or reporting for duty with bruises, but does not discipline a 
similarly-situated male employee for similar behavior.  
In Rohde v. K. O. Steel Castings, Inc., 649 F.2d 317, 323 
(5th Cir. 1981), the Fifth Circuit recognized the viability  
of such disparate treatment claims.12 The EEOC also sug-
gests bringing a cause of action on behalf of domestic  
violence victims under a disparate treatment theory in  
certain circumstances.13 

Americans with Disabilities Act (ADA)

While being a survivor of domestic violence is not, itself, 
a “disability” under the Americans with Disabilities Act 
Amendments Act (“ADAAA”), victims may have other 
ADAAA-covered disabilities, as a result of the domestic 
violence, for which they are entitled to reasonable accom-
modations. Such disabilities include depression, anxiety, 
Post-Traumatic Stress Disorder (“PTSD”),14 and poten-
tial, long-term physical injuries caused by their abuser. A 
failure to provide reasonable accommodation can be an 



FALL 2016
Maryland State Bar Association

Page 21

independent cause of action a victim of domestic violence 
may bring against their employer.15 Further, victims of 
domestic violence have a cause of action of the ADAAA if 
the employer “regards” them as having a disability due to 
their outward manifestation of the effects of the domestic 
violence.16 Employees with disabilities may be entitled to 
reasonable accommodations, such as leave to attend medical 
appointments or other, specific on the job accommodations 
for their impairments.17 In addition, employees also may be 
entitled to leave under the Family and Medical Leave Act 
(“FMLA”).18 Practitioners should also be aware that women 
with disabilities are already one and a half to two times more 
likely to be victims of domestic violence, 19 thereby impact-
ing their need for other potential accommodations. 

Maryland Public Policy Exceptions for  
Reporting Criminal Activity.

Maryland Courts have recognized a common law public 
policy exception to the at-will employee doctrine whereby 
discharging an employee for reporting suspected criminal 
activities to the appropriate law enforcement authorities 
would constitute a wrongful discharge.20 As many forms 
of domestic violence are illegal under the Maryland Code 
of Criminal Law,21 domestic violence victims who are 
terminated for reporting abuse to the appropriate author-
ities can bring a cause of action for the tort of wrongful 
termination.22 To qualify for the public policy exception, the 
employee must report the criminal activity to the “to the ap-
propriate law enforcement or judicial official,” not merely 
discuss it with their coworkers or employer.23 Appropriate 
authorities include law enforcement and the judicial sys-
tem.24 These protections include reporting a suspected crime 
and providing testimony as a victim or witness.25

Maryland State Employees

Maryland State employees are also protected under an 
Executive Order which “prohibits unfair treatment of state 
employees based solely on their status as victims of domes-
tic violence.”26 While it only covers state employees, and 
is limited to actions taken “solely based on their status as 
victim,” it is an important cause of action to explore when 
representing Maryland state employees. 

Protective Orders

Domestic violence victims may want to proactively seek 
to bar their abuser from the workplace.27 Protective orders 
are an effective way to seek such protection, since they ban 
the abuser from contacting the employee at work.28 To file 
a protective order, the employee must fill out a Petition for 

Protective Order,29 which can be submitted to any Maryland 
District Court or Circuit Court during business hours or 
to the Commissioner’s Office of the District Court, which 
is open 24 hours a day. Practitioners should remember 
that some individuals may not feel comfortable seeking a 
protective order, as they provide limited relief, and may 
put the employee at increased risk for violence by angering 
the perpetrator.30 In addition, as discussed above, this may 
negatively impact the employee in the workplace due to the 
leave required to attend associated legal proceedings.31 

(Endnotes)
1  See, e.g., Julie Goldscheid and Robin Runge, Employ-
ment Law and Domestic Violence: A Practitioner’s Guide at 3, 
American Bar Association Commission on Domestic Violence 
(2009) available at http://www.americanbar.org/content/dam/aba/
migrated/domesticviolence/PublicDocuments/ABA_CDV_Em-
ploy.authcheckdam.pdf (lasy visited August 29, 2016), citing 
U.S. Gov’t Accounting Office, GAO/HEHS-99-12, Domestic 
Violence: Prevalence and Implications for Employment Among 
Welfare Recipients 19 (1998).
2  See, e.g., Julie Goldscheid, Gendered Violence and 
Work: Reckoning with the Boundaries of Sex Discrimination Law, 
colUm. J. Gender & l., 18 (2008).  
3  See, e.g., Goldscheid and Runge, supra note 1 at 7; see 
also Goldscheid, supra note 2 at 67, 87-88.
4  Id. 
5  See, e.g, Goldscheid, supra note 2 at 87; Anique Drou-
in, Comments: Who Turned out the Lights?: How Maryland Laws 
Fail to Protect Victims of Domestic Violence from Third-Party 
Abuse, U. bAlt. l. rev., 36 (2006).
6  See 630 F.3d at 328-33 (4th Cir. 2010)
7  See Mosby-Grant, 630 F.3d at 331.
8  Id. at 332.
9  Id. at 337.
10  Id. at 334.
11  Id.
12  See Rohde, 649 F.2d at 323 (“Where two employees 
were engaged in an altercation and the aggressor went unpun-
ished while the victim, a member of a minority protected by the 
Act, bore the full brunt of retribution, it is clear to us that 
Congress intended a cause of action to lie in the absence of 
a sufficient explanation of nondiscriminatory reasons for 
the disparity.”). Courts in Maryland and the Fourth Circuit 
have not yet adopted the Fifth Circuit’s analysis. 
13  See Questions and Answers: The Application of 
Title VII and the ADA to Applicants or Employees Who 
Experience Domestic or Dating Violence, Sexual Assault, 
or Stalking, U.S. eqUAl emPloyment oPPortUnIty com-
mISSIon, https://www.eeoc.gov/eeoc/publications/qa_do-
mestic_violence.cfm (last visited August 23, 2016) (“An 
employer allows a male employee to use unpaid leave for a 
court appearance in the criminal prosecution of an assault, 
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but does not allow a similarly situated female employee to 
use equivalent leave to testify in the criminal prosecution of 
domestic violence she experienced. The employer says that 
the assault by a stranger is a ‘real crime,’ whereas domes-
tic violence is ‘just a marital problem’ and ‘women think 
everything is domestic violence.’”). Notably, this answer 
addresses both a disparate treatment theory and the sex ste-
reotyping arguments discussed above. Courts in Maryland 
and the Fourth Circuit have not ruled on, or deferred to, the 
EEOC’s guidance on this point. 
14  See 29 CFR § 1630(2)(j)(3)(iii) (“it should easily 
be concluded that the following types of impairments will, 
at a minimum, substantially limit the major life activities 
indicated… major depressive disorder, … post-traumatic 
stress disorder … substantially limit brain function.”).
15  See 42 U.S.C. § 12101, et. seq. 
16  See 42 U.S.C. § 12102(a)(1).
17  See 42 U.S.C. § 12101, et. seq.
18  The FMLA requires that private sector employers 
with 50 or more employees, and all public agencies, includ-
ing state and local government, provide eligible employees 
with 12 workweeks of unpaid leave in a 12-month period 
for covered purposes, including for medical illness. See 29 
U.S.C. § 2601 et. seq. Eligible employees must (1)have 
worked for that employer for at least 12 months; and (2) 
have worked at least 1,250 hours during the 12 months 
prior to the start of the FMLA leave; and, (3) worked at a 
location where at least 50 employees are employed at the 
location or within 75 miles of the location. Id. 
19  See, e.g., Serving Survivors of Domestic Violence 
who have a Disability, the eqUAl rIGhtS center, http://
www.equalrightscenter.org/site/DocServer/Serving_Survi-
vors_of_Domestic_Violence_who_have_a_Disabi.pdf?do-
cID=261 (last visited August 23, 2016); (L. Stimpson and 
E. Best, Courage Above All: Sexual Assault and Women 
with Disabilities, dISAbled Women’S netWork (Toronto, 
1991).
20  See Wholey v. Sears Roebuck, 370 Md. 38 (2002), 
citing Adler v. Am. Standard Corp., 291 Md. 31 (1981)
21  See, e.g., MD Code Crim. Law. Title 3, §2 (As-
sault, Reckless Endangerment, and Related Crimes); §3 
(Sexual Crimes); §8 (Stalking and Harassment).
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one who reports criminal activity to appropriate authorities 
should be statutorily protected from retaliation for such 
conduct. Therefore, we conclude that a public policy man-
date exists for employees who report criminal activity to 
the appropriate authorities and are subsequently discharged 
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23  Id. at 62-63.
24  Id. at 59.
25  Id. at 61, citing Md.Code, Art. 27, § 762 (Retalia-
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26  Md. Exec. Order No. 01.01.1998.25 (1998).
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Like? The Employer’s Dilemma in Dealing with Domestic 
Violence, 33 Cap. U. L. Rev. 209 (2004); See also Gold-
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28  For more information about obtaining a protec-
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How to Analyze Attendance  
in an ADA Case:  

Essential Function  
or Undue Hardship?

By Julie Rook Gold

The courts and the Equal Employment Opportunity 
Commission (“EEOC”) have repeatedly held that 
an employee may request leave as a reasonable 
accommodation. However, under current Fourth 

Circuit law, an employee who uses such leave or is other-
wise absent from the workplace may be precluded from 
the protections offered by the Americans with Disabilities 
Act (“ADA”). Specifically, the Fourth Circuit currently 
considers attendance an essential function of most jobs. As 
such, an employee taking disability-related leave may not 
be considered a qualified individual with a disability under 
the ADA. 

The Fourth Circuit has unequivocally held that “a regular 
and reliable level of attendance is a necessary element of 
most jobs.” Tyndall v. Nat’l Educ. Ctrs. of Cal., 31 F.3d 
209, 213 (4th Cir. 1994). Thus, the Fourth Circuit finds that 
an “employee who cannot meet the attendance requirements 
of the job at issue cannot be considered a ‘qualified’ indi-
vidual protected by the ADA.” Id. This position is not only 
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held by other circuit courts, but also by the District Court 
for the District of Maryland. See, e.g., E.E.O.C. v. Ford Mo-
tor Co., 782 F.3d 753, 761 (6th Cir. 2015); Tangires v. Johns 
Hopkins Hosp., 79 F. Supp. 2d 587, 600 (D.Md. 2000).

Paradoxically, the Fourth Circuit’s current law regarding 
attendance under the ADA presents the following inherent 
inconsistency: employees may be entitled to leave as a 
reasonable accommodation under the law, but using it may 
preclude them from invoking protections under the ADA. 
The EEOC recognizes this contradiction and specifically 
advises against it. In its subregulatory guidance, the EEOC 
explicitly states, “Attendance, however, is not an essential 
function as defined by the ADA because it is not one of the 
‘the fundamental job duties of the employment position.’” 
Enforcement Guidance: Reasonable Accommodation and 
Undue Hardship Under the Americans with Disabilities Act, 
No. 915.002, at n. 65 (Oct. 17, 2002); but see Lamb v. Qual-
ex, Inc., 33 Fed. Appx. 49, 58 (4th Cir. 2002) (rejecting the 
plaintiff’s reliance on the Enforcement Guidance’s state-
ment that attendance is not an essential function as defined 
by the ADA). 

The EEOC subsequently explained the consequences of 
considering attendance as an essential function of all po-
sitions. “In fact, considering attendance as an essential job 
function as opposed to a method by which essential func-
tions are accomplished, leads to the perverse and unaccept-
able conclusion that any employee with disability-related 
absences is an unqualified individual and, therefore, unable 
to claim the protections of the” Americans with Disabilities 
Act. Gilberto S. v. Dep’t of Homeland Sec., EEOC Pet. No. 
0320110053 (July 10, 2014).

Courts outside of the Fourth Circuit have also noted the 
same contradiction. A decision by the Sixth Circuit issued 
before Ford Motor Company found that any presumption 
that attendance is an essential function of a position would 
be improper. Cehrs v. Ne. Ohio Alzheimer’s Research Ctr., 
155 F.3d 775, 782-83 (6th Cir. 1998). The Sixth Circuit not-
ed that such a presumption would not only eviscerate “the 
individualized attention that the Supreme Court has deemed 
‘essential’ in each disability claim,” but would lead “to an 
illogical consequence” where “[p]rohibiting employees 
with disabilities from taking a leave of absence as a rea-
sonable accommodation, while allowing other employees 
to take advantage of the employer’s leave policies, would 
result in employees with disabilities being treated different-
ly and worse than other employees.” Id.

Yet, it is undeniable that attendance is an important aspect 
of most jobs; it is not inappropriate, therefore, to consider 

attendance in any part of a claim arising under the ADA. 
Rather, it is more appropriate to consider the employee’s at-
tendance in the undue hardship analysis. Through an undue 
hardship analysis, a court would consider the individualized 
evidence as to whether an employee’s use of leave causes 
an undue hardship on an employer’s finances or operations.

Until the Fourth Circuit overrules its decision in Tyndall, 
employees who require leave as a form of reasonable 
accommodation must ensure not to use “too much” of their 
reasonable accommodation. Meanwhile, attorneys must rely 
on the EEOC’s subregulatory guidance and argue that it is 
due Chevron deference.1 Furthermore, there are courts that 
are hesitant to hold that attendance is an essential function 
of all jobs. For example, in Solomon v. Vilsack, the Court 
of Appeals for the District of Columbia Circuit clarified 
that its prior decision in Carr v. Reno, 23 F.3d 525 (D.C.Cir 
1994), did not establish that a regular and predictable sched-
ule is an essential function of all jobs.

The Fourth Circuit’s consideration of attendance as an 
essential function of most jobs hurts employees who require 
leave as a reasonable accommodation, and it provides 
inconsistent guidance to employers to apply to their work-
force. In the absence of clear parameters on this frequent-
ly-arising issue, employers risk exposing themselves to 
unnecessary liability. The Fourth Circuit’s position addi-
tionally prevents employees who require disability-related 
leave from being adequately protected under the ADA. To 
that end, it is in the interest of employers and employees 
alike to challenge the Fourth Circuit’s interpretation of the 
ADA and attendance as an essential function. 

1 Although the Fourth Circuit in Lamb held that the plaintiff 
“overstates the consideration which must be afforded the EEOC 
directive” regarding attendance as an essential function, it failed 
to conduct an analysis as to whether the guidance deserved 
Chevron deference. 33 Fed. Appx. at 58
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A Brief Examination of Remedies 
Available Under The Maryland 

False Claims Act and the Federal 
False Claims Act And Other  

Avenues Available To Federal  
Employee Whistleblowers

As employment law practitioners know, work-
ers in Maryland have access to a patchwork of 
statutes which allow the reporting of information 
reasonably believed to constitute whistleblowing 

and protection from any retaliation that may result from 
disclosure of this information. These laws serve two main 
functions: providing a means by which an individual can 
disclose unlawful acts (sometimes in exchange for a cut 
of the results) and providing protection for those who are 
retaliated against for making such disclosures. This article 
will briefly compare the awards available to those who dis-
close information under the Maryland False Claims Act and 
the federal False Claims Act. Additionally, this article will 
discuss the avenues available to federal employees under 
the Whistleblower Protection Act, as amended, of which 
Maryland workers make up a significant population. 

In the spring of 2015, Maryland joined more than twenty 
five states and the District of Columbia to expand pro-
tections to employees when it passed the Maryland False 
Claims Act 1. The purpose of the Act is, in part, to “prohibit[ 
] certain actions constituting false claims against a govern-
mental entity” and to provide penalties for making false 
claims. 2 The Act also serves to provide a mechanism for in-
vestigation of these claims by the government, and to prohibit 
retaliation against those who reported false claims. 3 The Act 
very closely follows the federal False Claims Act, which was 
enacted more than 150 years prior during the Civil War. 4 The 
federal False Claims Act has, of course, undergone several 
amendments since that time. 5 

Pursuant to the Maryland False Claims Act, it is unlawful to 
request or demand money or property from an officer, em-
ployee, or agent of a governmental entity, or other recipient, 
if that money or property is to be spent or used on a govern-
mental entity’s behalf or to advance a governmental entity, 
if the person making the request knows the claim for money 
or property is false or fraudulent. 6 The Act enumerates a to-
tal of nine violations including knowingly making or using 
false records or statements material to a false or fraudulent 
claim, conspiracy to commit a violation under the Act, and 

knowingly defrauding the government of money or proper-
ty or making related claims. 7 The language of this section 
of the Maryland False Claims Act very closely tracks the 
language of the Federal False Claims Act, with the excep-
tion that the Maryland False Claims Act includes a catch-all 
provision prohibiting “knowingly mak[ing] any other false 
or fraudulent claim against a governmental entity.” 8 

Both the Maryland False Claims Act and the federal False 
Claims Act provide mechanisms for individuals to report 
unlawful activity, as well as rewards if fraud is found. In-
dividuals who bring actions under the federal False Claims 
Act lawsuits (qui tam lawsuits) can receive between 15 and 
30 percent of the total recovery from the defendant. 9 If the 
government intervenes in the qui tam action, the relator is 
entitled to receive between 15 and 25 percent of the amount 
recovered by the government through the qui tam action. 10 

If the government declines to intervene in the action, the 
relator’s share is increased to 25 to 30 percent. 11 In order 
to receive such payments, individuals must bring a qui tam 
lawsuit on the government’s behalf and the government 
must recover money from the defendant as a result of the 
qui tam lawsuit. 12 If the court finds that the disclosure was 
publicly available or in the news media, only a maximum of 
10 percent of the proceeds can be awarded. 13

Under the Maryland False Claims Act, individuals can re-
ceive between 15 and 25 percent of the proceeds of the ac-
tion or settlement. 14 However, that amount can be reduced 
if the individual making the report was part of the fraud or 
if the information was already publicly released. 15 

There are also causes of action and remedies available 
under both the Maryland False Claims Act and the fed-
eral False Claims Act to individuals who can establish 
retaliation occurred as a result of their disclosure under 
the statutes. Under the Maryland False Claims Act, pro-
tected activity includes participating in an investigation or 
action filed under the Act, including providing testimony, 
disclosing or threatening to disclosure information the 
individual reasonably believes is unlawful, or objecting to 
or refusing to participate in any act reasonably believed to 
be in violation of the statute. 16 The federal False Claims 
Act also prohibits discharge, demotion, suspension, threats, 
harassment, or any other discrimination with regard to the 
terms or conditions of employment against any employee, 
contractor, or agent who experiences retaliation. 17

The remedies for those retaliated against for protected ac-
tivity under the federal False Claims Act and the Maryland 
False Claims Act are also similar. The guiding principle 
under both statutes is to return the person, as closely as 
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possible, to the position he or she would have held absent 
the retaliatory action. Under the Maryland False Claims 
Act, an employee, contractor, or grantee who can establish 
retaliation under the statute, can file a civil action seeking an 
injunction to restrain the unlawful activity, reinstatement to the 
same position held with all attendant benefits (if termination 
or demotion occurred), double back pay, reasonable costs and 
attorneys’ fees, punitive damages, civil penalties and any other 
relief necessary to make the individual whole. 18 A person 
who has established that he or she was retaliated against for 
protected activity under the federal False Claims Act can 
similarly receive reinstatement to the same position previ-
ously held (if termination or demotion occurred), double 
back pay, and compensation for any “special damages sus-
tained” as a result of the discrimination, including costs and 
attorneys’ fees. 19 Punitive damages and civil penalties are 
not available as remedies against the federal government. 20

Maryland employment law practitioners should also be 
aware of the coverage and protections afforded to federal 
employee whistleblowers. A 2011 Gallup poll found that 
more than 12 percent of working adults in Maryland were 
employed by the federal government. 21

The Whistleblower Protection Act covers most federal 
agency employees, excluding those who have been ex-
cepted from the competitive service because of specific 
characteristics of the position (defined as “confidential, 
policy-determining, policy-making, or policy advocating” 
22), exclusion by the President of the United States 23, or 
employees of Government corporations or of intelligence 
agencies, including the FBI, CIA, Defense Intelligence 
Agency, National Security Agency, National Reconnais-
sance Agency, and others. 24 Similar to the Maryland False 
Claims Act and the federal False Claims Act, those who 
hold a reasonable belief that the government is engaging in 
violations of law, rule, or regulation, gross mismanagement, 
a gross waste of funds, abuse of authority, or a substantial 
and specific danger to public health and safety can make 
a protected disclosure through the appropriate channels at 
their agency, Congress, the Inspector General or the Office 
of Special Counsel. 25 However, unlike the Maryland False 
Claims Act or federal False Claims Act, even if unlawful 
activity is occurring, the individual making the disclosure 
is not entitled to any recovery of the proceeds from the 
defendant. 

Employees who engage in protected activity under the 
Whistleblower Protection Act, as amended, are protected 
from prohibited personnel actions with regards to almost 
all hiring actions, including appointments, promotions, 
discipline, details, transfers, performance evaluations, 

decisions involving pay and “any other significant change 
in duties, responsibilities, or working conditions.” 26 In order 
to receive corrective action under the statute, employees 
must establish that he or she engaged in protected activity 
and this protected activity was a contributing factor in the 
personnel action. 27 The agency can escape liability for any 
corrective action if it can establish, by clear and convinc-
ing evidence, that it would have taken the personnel action 
absence any such protected disclosure. 28

Corrective action is far more limited under the Whistleblow-
er Protection Act, as amended, as compared to the remedies 
available under the Maryland False Claims Act and the 
federal False Claims Act. Successful whistleblowers can 
receive corrective action, which is defined as any action 
needed to place the individual in the position previously 
held, as closely as possible, back pay and benefits, related 
medical costs and travel expenses and “any other reasonable 
and foreseeable consequential damages,” attorneys’ fees and 
costs, and compensatory damages. 29 Double back pay is not 
an available remedy under the Whistleblower Protection 
Act. 30 Compensatory damages were included as a remedy 
only through passage of the 2012 Whistleblower Protection 
Enhancement Act and were not retroactive to appeals filed 
prior to the effective date of the Enhancement Act. 31

As with the federal False Claims Act, individuals in Mary-
land who know of claims of fraud made unlawful by the 
Maryland False Claims Act are incentivized to report them, 
thus hopefully leading to decreased fraud against the Mary-
land government. Further, individuals who report this fraud 
or object to participating in it are protected from retaliation 
as a result. Beyond the state and federal False Claims Act 
and the Whistleblower Protection Act discussed in this ar-
ticle, Maryland employment practitioners should be aware 
of other avenues for disclosure and protection available 
to individuals in Maryland, including protections against 
reporting violations of OSHA laws and claims made under 
the Maryland False Health Care Claims Act of 2010. 

1  Md. Code Ann. Gen. Prov. §8-101, et seq.
2  Id. 
3  Id. 
4  31 U.S.C. §3729-3733.
5  The False Claims Act was amended in 1986, 2009, and 
2010. See, Pub.L. 99-562, Pub.L. 111-21, Pub.L. 111-148.
6 Md. Code Ann. Gen. Prov. §8-101(B)(1) ; §8-102(B).
7  Id. 
8  Compare 31 U.S.C. §3729(a)(1), with Md. Code Ann. 
Gen. Prov. §8-102(B).
9 31 U.S.C. §3730(d)(1).
10  Id. 
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11  Id. §3730(d)(2).
12  Id. §3730(d)(1)-(2).
13 Id. §3730(d)(1).
14  Md. Code Ann. Gen. Prov. §8-105(a)(1)(i).
15  Md. Code Ann. Gen. Prov. §8-105(a)(2).
16  Md. Code Ann. Gen. Prov. §8-107(a).
17  31 U.S.C. §3730(h)(1). 
18  Md. Code Ann. Gen. Prov. §8-107(b)(2).
19  31 U.S.C. §3730(h)(2).
20 Id.  Federal employees cannot recover punitive damages 
against the government. See, e.g., 42 U.S.C. §1981a(b)(1). 
21  Lymari Morales, “Hawaii, Alaska, D.C. Lead in 
Gov’t Jobs,” Gallup (February 13, 2012),http://www.gallup.
com/poll/152606/Hawaii-Alaska-Lead-Gov-Jobs.aspx?utm_
source=alert&utm_medium=email&utm_campaign=syndica-
tion&utm_content=morelink&utm_term=Business%20-%20
Economy%20-%20USA (last visited Aug. 19, 2016).
22  See 5 U.S.C. §2302(a)(2)(B)(i). 
23  5 U.S.C. §2302(a)(2)(B)(ii).
24  5 U.S.C. §2302(a)(2)(C).
25  5 C.F.R. 1209.4(b)-(c).
26  5 U.S.C. §1209.4(a). 
27  5 U.S.C. §1209.2(e)(1).
28  5 U.S.C. §1209.2(e)(2).
29  5 U.S.C. §1221(g)(1).
30 Id. 
31  Whistleblower Protection Enhancement Act of 2012, 
Pub. L. No. 112-199, §107(b); King v. Dep’t of Air Force, 119 
M.S.P.R. 663 (2013) (holding that the WPEA is not retroactive).

JOINT EMPLOYMENT  
UNDER THE FAIR LABOR 

STANDARDS ACT
Daniel A. Katz

The Fair Labor Standards Act (“FLSA”) applies  
to relationships between an “employer” and an 
“employee”. 29 USC §203(g). The definition 
of “employ” is inclusive—so much so that the 

Supreme Court noted in U.S. v. Rosenwasser that the FLSA 
definition of “employ” is the broadest to be included in any 
federal statute. 323 U.S. 360, 363 n.3 (1945). The FLSA 
applies to employer/employee relationships that meet the 
“economic reality” test, which reaches beyond the “right to 
control” test established in common law. See Nationwide 
Mut. Ins. Co. v. Darden, 503 U.S. 318, 326 (1992) (FLSA’s 
“suffer or permit” standard for employment “stretches the 
meaning of ‘employee’ to cover some parties who might 
not qualify as such under a strict application of traditional 
agency law principles.”).
 
An “employer” includes “any person acting directly or 
indirectly in the interest of an employer in relation to an 
employee.” 29 USC §203(d). Maryland law contains the 
same definition of “employer.” Md. Code Ann. Labor & 
Employ. §3-401(c). Pursuant to this definition, an individ-
ual can have more than one statutory employer at the same 
time, and therefore, more than one “employer” for purposes 
of enforcement of FLSA rights. 

The FLSA regulations explicitly state that a single worker 
may be “an employee of two or more employers at the same 
time.” 29 C.F.R. §791.2(a). When two or more employers 
can be identified, they are “joint employers,” and may all be 
held liable for violations of state and federal wage and hour 
laws. 29 C.F.R. §791.1-791.2.

On January 26, 2016, David Weil, Administrator of the 
Wage and Hour Division of the Department of Labor, 
issued Administrator’s Interpretation (“AI”) No. 2016-1 
addressing “Joint employment under the Fair Labor Stan-
dards Act and Migrant and Seasonal Agricultural Worker 
Protection Act.” The AI explains the concept and implica-
tions of joint employment historically, and in the context of 
a changing economy.

Horizontal Joint Employment: Joint employment may 
exist when two or more employers each separately em-
ploy an employee and are sufficiently related to each other 
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with respect to the employee. See 29 C.F.R.§ 791.2. This 
type of joint employment is sometimes referred to as hor-
izontal joint employment. In a possible horizontal joint 
employment situation, there is typically an established or 
admitted employment relationship between the employee 
and each of the employers, and often the employee works 
separate hours for each employer. Examples of horizontal 
joint employment include separate restaurants that share 
economic ties and have managers controlling both restau-
rants, see Chao v. Barbeque Ventures, 2007 WL 5971772, at 
*6 (D. Neb. Dec. 12, 2007), or home health care providers 
that share staff and have common management, see Chao 
v. A-One Med. Servs., 346 F.3d 908, at 918 (9th Cir. 2003). 
Typical examples in which this analysis arises include:

A waitress is employed by two restaurants, but the restau-
rants have the same or overlapping ownership, may have a 
central human resources staff, and the waitress is regular-
ly scheduled by management to work at one or the other 
restaurant depending upon shifting staffing requirements. 
So, if she works 30 hours at one restaurant and 20 hours at 
the second, she needs to be paid overtime for those hours 
over 40 in the work week.

The focus of a horizontal joint employment analysis is the 
relationship between the potential employers with respect to 
that employee. As the regulation states: [w]here the em-
ployee performs work which simultaneously benefits two 
or more employers, or works for two or more employers 
at different times during the workweek, a joint employ-
ment relationship generally will be considered to exist” in 
situations such as: (1) arrangements between the employers 
to share or interchange the employee’s services; (2) where 
one employer acts directly or indirectly in the interest of 
another employer in relation to the employee; or (3) where 
the employers are associated “with respect to the employ-
ment of a particular employee and may be deemed to share 
control of the employee, directly or indirectly, by reason of 
the fact that one employer controls, is controlled by, or is 
under common control with the other employer.” 29 C.F.R. 
§791.2(b).

In this Circuit, the Court found that a joint employer 
relationship existed between a group of personal security 
agents, the Saudi Prince they guard, and the contracting 
company that provided the agents. Schultz v. Capital Int’l 
Sec., 466 F.3d 298 (4th Cir. 2006). This is because the 
agents performed work that simultaneously benefitted the 
Prince and the contracting company. Id. Additionally, the 
Prince and the contracting company shared control over the 
security agents and both entities were involved in hiring and 
firing of security agents. Id.

Vertical Joint Employment: Joint employment can also 
exist when an employee of one employer (referred to as an 
“intermediary employer”) is also, with regard to the work 
performed for the intermediary employer, economically 
dependent on another employer (referred to as a “potential 
joint employer”). See 29 C.F.R. § 500.20(h)(5). The ver-
tical joint employment analysis is used to determine, for 
example, whether a construction worker who works for a 
subcontractor is also employed by the general contractor. 
Unlike in horizontal joint employment cases, where the as-
sociation between the potential joint employers is relevant, 
the vertical joint employment analysis examines the eco-
nomic realities of the relationships between the construction 
worker and the general contractor, to determine whether the 
employees are economically dependent on those potential 
joint employers and are thus their employees. 

Examples of situations where vertical joint employment 
might arise include: garment workers who are directly 
employed by a contractor who contracted with the garment 
manufacturer to perform a specific function, see Zheng v. 
Liberty Apparel Co., 355 F.3d 61, 71-72 (2d Cir. 2003); 
nurses placed at a hospital by staffing agencies, see Barfield 
v. N.Y. City Health & Hosps. Corp., 537 F.3d 132, 143-49 
(2d Cir. 2008); or warehouse workers whose labor is ar-
ranged and overseen by intermediaries between the workers 
and the owner or operator of the warehouse facility, see 
Carrillo v. Schneider Logistics Trans-Loading & Distrib., 
Inc., 2014 WL 183956, at *9-15 (C.D. Cal. Jan. 14, 2014).

Because it is an employment relationship analysis under 
the FLSA, the vertical joint employment analysis must 
be an economic realities analysis and cannot focus only 
on control. The Supreme Court and the Circuit Courts of 
Appeals apply an economic realities analysis to determine 
the existence of an employment relationship under the 
FLSA. See, Tony & Susan Alamo Found. v. Sec’y of Labor, 
471 U.S. 290, 301 (1985) (the test of employment under the 
FLSA is economic reality); Goldberg v. Whitaker House 
Co-op, Inc., 366 U.S. 28, 33 (1961) (the economic realities 
of the worker’s relationship with the employer are the test 
of employment). The particular economic realities factors 
relied upon differ somewhat depending on the court, and 
courts routinely note that other additional relevant factors 
may be considered, but regardless, it is not a control test. 

Zheng extensively articulates the economic realities test. 
In that case, the factors considered included: (1) use of the 
potential joint employer’s premises and equipment for the 
work; (2) whether the intermediary employer has a business 
that can or does shift from one potential joint employer to 
another; (3) whether the employee performs a discrete line-



job that is integral to the potential joint employer’s produc-
tion process; (4) whether the potential joint employer could 
pass responsibility for the work from one intermediary to 
another without material changes for the employees; (5) the 
potential joint employer’s supervision of the employee’s 
work; and (6) whether the employee works exclusively or 
predominantly for the potential joint employer.  Zheng, 355 
F.3d at 71-72.

On the other hand, the Ninth Circuit has utilized a test 
focused on four factors: whether the employers have the 
power to hire and fire the employee; whether they have 
supervised and controlled the employee’s work schedule or 
other conditions of employment; whether they have deter-
mined the rate and method of payment and whether they 
have maintained employee records. Bonnette v. California 
Health & Welfare Agency, 704 F.2d 12464 (9th Cir. 1983).

Arising from many changes in the structure of work, the 
need to apply a joint employment analysis has become 
more common over the last decades. For more information, 
see the Administrator’s Interpretation, available at https://
www.dol.gov/whd/flsa/Joint_Employment_AI.htm.
    


