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The Chevron Doctrine and Its 
Impact on the Affordable Care Act

By Laura McWeeney, Esq.

Following the March 4, 2015 argument in David King, et 
al. v. Burwell, et. al., No 14-114, we were reminded once 
again that the Chevron Doctrine, is alive and well.  As you 
are no doubt aware, King v. Burwell, is one of a series of 
related challenges to U.S. Treasury regulation, 26 C.F.R. 
Section 1.36B-2(a)(1), issued under the Patient Protection 
and Affordable Care Act (ACA).  This case is not a challenge 
to the ACA itself, but to the IRS regulation interpreting the 
ACA to allow payment of subsidies for health care exchanges 
established by both the state and the federal government.  
Subsidies are refundable federal income tax credits for low 
income taxpayers.

This case has enormous implications because millions of 
Americans who obtained health coverage through federal 
exchanges could lose these subsidies if the Supreme Court 
upholds this challenge to the regulation.  

The disputed ACA Section 1421, authorizes the payment of 
subsidies for enrollees “through an Exchange established 
by the State under section 1311”.  Section 1311(b)(1) is 

the provision that directs states to establish health care ex-
changes.  Federal exchanges are also authorized under the 
ACA.  Specifically, federal exchanges are authorized for 
states that fail to establish a state exchange under a separate 
provision of the ACA, Section 1321(c).  

Significantly however, the ACA references only Section 1311 
with respect to subsidies.  Some argue that Congress could 
have easily inserted a reference to the federal exchanges es-
tablished in Section 1321, if it had intended to do so. Therein 
lies the controversy. 

Petitioners argue that the text of the ACA, the plain language, 
only allows for subsidies to the 14 states that have established 
their own exchanges.  Since that is the case they urge, the IRS 
regulation providing for subsidies for both state and federal 
exchanges, exceeds the authority of the IRS granted under the 
ACA. Petitioners take the position that the restriction of subsi-
dies to state run exchanges was deliberate.  By this limitation, 
Congress intended to push states into setting up exchanges so 
that they might receive subsidies for their citizens.

In response, the government makes two arguments.  First, 
that the legislative history of the ACA establishes that 
Congress intended for the federal exchanges to be treated 
like state exchanges so that subsidies should be afforded to 
both exchanges regardless of how they were founded.  They 
argue that the petitioners ignore the whole text of the ACA 
and focus on four isolated words, “established by the State.”  
Alternatively, they urge that even if the language of the ACA 
is ambiguous, the regulation is a reasonable and permissible 
interpretation well within the intent of the ACA.  That, of 
course, being the creation of affordable care for all.
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Both sides cite Chevron U.S.A, Inc. v. Natural Resources 
Defense Council, Inc. 467 U.S. 837 (1984), in support of 
their position.  Petitioners argue that step one of the Chevron 
“Two-Step” controls and of course, the government argues 
that step two is the appropriate test.  

King offers us a good opportunity to review the Chevron 
Doctrine.  The issue in Chevron concerned a section in 
the 1977 amendments to the Clean Air Act which required 
polluters to obtain a permit from a state regulator before 
the construction of any stationary sources of air pollution.  
EPA had promulgated a rule which interpreted the words, 
“stationary source” to include a bubble policy.  EPA’s inter-
pretation of the Clean Air Act was challenged by the Natural 
Resource Defense Council (NRDC) which argued that the 
word “source” meant each piece of equipment.  So that, a 
permit was required any time a piece of equipment modified 
an existing source. 

The crux of this case turned on how one understands the 
meaning of “stationary source”.  Suppose for example that 
a utility has three generators, each with one smokestack.  
Do the smokestacks count as three “stationary sources” for 
regulatory purposes or does the set of the three smokestacks 
count as just one?

The EPA’s interpretation was that no permit was necessary 
if the increase in pollution by the new source was offset by 
decreases in other sources under the bubble.  The Supreme 
Court held that the lower courts were obligated to defer to 
EPA’s interpretation of the new rule as a reasonable con-
struction of the statutory term, “stationary source”.  It was 
the province of the agency not the Court or the NRDC, to 
decide if the definition of “stationary source” better served 
the congressional scheme.

Justice John Paul Stevens delivering the opinion for the Court, 
created a new two-step analysis that redefined the scope of 
judicial review of an agency’s construction of a statute which 
it administers.

First, a reviewing court must determine whether Congress 
has directly spoken to the precise question at issue.  If so, and 
the intent of Congress is clear, that is the end of the matter.  
Agencies must comply with the unambiguously expressed 
intent of Congress as the court dictates.  Reviewing courts 
look to a wide range of evidence in determining legislative 
intent including the traditional tools of statutory construc-
tion such as legislative history, statutory structure, legislative 
purpose, dictionaries, etc.

However, if the statute is silent or ambiguous, the reviewing 
court must move to the second step of the analysis.

In step two, the court may not simply impose its own con-
struction on the statute.  Instead, the question for the court is 
whether the agency’s interpretation of the statute is reasonable 
or permissible.  If so, the court must uphold the agency’s 
interpretation even if the court does not believe that it is the 
only interpretation or, the best interpretation.

The reasoning behind step two is that by drafting a silent or 
ambiguous statute, Congress is deemed to have delegated 
the power to make the law on that issue to the agency.  That 
leaves the agency in its expertise to make an assessment of 
the wisdom of different policy choices and to resolve the 
competing views.  Secondly, agencies as executive branch 
entities are more politically accountable than courts staffed 
by life-tenured judges and are the appropriate parties to make 
such determinations. Id., at 843-44

The Chevron court concluded that Congress did not pro-
vide a specific definition of the applicability of “stationary 
source”.  Since the EPA’s use of the bubble policy concept 
was a reasonable policy choice for the agency, it was upheld.  
Id., at 865.   Following Chevron, agencies are able and in 
fact, entitled to interpret a gap in their enabling acts.  Ac-
cording to the Court, they have been delegated the authority 
by Congress to do so.

With respect to King, the petitioners obviously argue that a 
Chevron step one analysis ends the controversy in their fa-
vor based upon the plain language of the ACA.  In contrast, 
the government argues that the petitioner’s challenge to the 
Treasury regulation is based upon an impermissibly narrow 
reading of the ACA.  Instead, the government urges the Jus-
tices to accept the precedent laid out in Chevron step two.  
Because the language of the ACA is unclear they argue, the 
IRS was well within its rights to interpret the Act to provide 
for subsidies to all 50 states.

The Supreme Court is not expected to issue a decision until 
close to the last day of the current term.  Observers did not 
feel that the Court showed its hand for one side or the other.  
It remains to be seen.  

Laura McWeeney, Esq., Associate Vice President, Procurement 
and Business Affairs, University of Maryland University College.  
Adjunct Professor of Administrative Law, University of Maryland 
School of Law.  Any views expressed in this article are the views or 
the author and do not necessarily do not necessarily represent the 
views of, and should not be attributed to, University of Maryland 
University College or University of Maryland School of Law.
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Administrative Law Legislation 2015
By Bruce P. Martin

The following bills passed during the recently concluded 
2015 Session of the Maryland General Assembly may be 
of interest to administrative law practitioners. The text of 
these pieces of legislation may be found by clicking on the 
links below or by searching on the General Assembly’s 
website: http://mgaleg.maryland.gov/webmga/frm1st.
aspx?tab=home.

House Bill 755 (Chapter 136) and Senate Bill 695 (Chap-
ter 135) - General Provisions - Public Information Act 
- Enforcement, Fees, and Exemptions – These identical 
bills, which take effect October 1, 2015, make significant 
changes to the Public Information Act. Some of the provi-
sions are discussed here, but a careful review of the legisla-
tion is recommended. 

The changes to the PIA include the creation of a State Pub-
lic Information Act Compliance Board and an Office of 
Public Access Ombudsmen to resolve disputes concerning 
fees and the production of documents.  The Board will re-
view complaints alleging that a custodian charged an “un-
reasonable” fee of more than $350. The Board may order a 
custodian to reduce the fee to an amount determined by the 
Board to be reasonable.  The Ombudsman will attempt to 
mediate and resolve PIA disputes between applicants and 
custodians of records. The Ombudsman will be appointed 
by the Attorney General, who is to take steps to ensure 
the Ombudsman’s autonomy and neutrality. Existing APA 
contested case review of an agency PIA response is re-
pealed and replaced by the Board and Ombudsman review 
process. On judicial review of a Board decision the court 
may assess statutory damages, not to exceed $1,000. 

House Bill 755 (Chapter 136) and Senate Bill 695 (Chap-
ter 135) also alter other procedural provisions in the PIA. 
A custodian who reasonably believes that it will take 
more than 10 working days to produce a public record 
must respond to a requestor within 10 working days after 
receipt of the request with an estimate of the amount of 
time it will take to respond, the fees that may be charged, 
and the reason for the delay. If a custodian does not reply 
within 30 days it is deemed a denial of the PIA request. A 
custodian denying records must provide a brief description 
of the record and an explanation of why any discretionary 
denial is appropriate.

Senate Bill 444 - (Chapter 350) - Public Records – In-
spection – This bill amends the Public Information Act 
to clarify that government units are required to designate 

types of public records that are to be made available to any 
applicant immediately upon request, and to maintain a cur-
rent list of those records. The bill also repeals the require-
ment that an applicant may not have a copy of a judgment 
until the time for appeal expires or the appeal is dismissed 
or adjudicated.

House Bill 674 (Chapter 266) – General Assembly - 
Mandated Reports by State Agencies - This bill requires 
each governmental unit that maintains public records to 
specifically identify the person the public may contact with 
a public record request. Units must also publish contact 
information in a user-friendly format on the unit’s website. 
If the unit does not have a website the contact information 
must be kept at a place easily accessible by the public.  
Units must also annually submit the contact information 
to the Office of the Attorney General, which must post the 
information on its website.

House Bill 67 (Chapter 58) - General Assembly - Man-
dated Reports by State Agencies – This legislation repeals 
certain reporting requirements deemed to be unnecessary 
and consolidates, reschedules, and clarifies other speci-
fied reporting requirements. The asserted goal of the bill 
is to promote efficiency and practicality. The Act requires 
the General Assembly’s Department of Legislative Ser-
vices (DLS) to conduct quadrennial reviews of statutory 
reporting requirements and make recommendations to the 
General Assembly for repeal or modification.

House Bill 100 (Chapter 399) - Developmental Disabili-
ties Administration - Medicaid Fair Hearings -  This bill 
requires the Secretary of Health and Mental Hygiene to 

http://mgaleg.maryland.gov/webmga/frm1st.aspx?tab=home
http://mgaleg.maryland.gov/webmga/frm1st.aspx?tab=home
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_136_hb0755E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_135_sb0695E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_136_hb0755E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_135_sb0695E.pdf
http://mgaleg.maryland.gov/2015RS/bills/sb/sb0444T.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_266_hb0674E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_58_hb0067E.pdf
http://mgaleg.maryland.gov/2015RS/bills/hb/hb0100T.pdf
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provide notice and an opportunity for a Medicaid fair hear-
ing to applicants for DDA Medicaid waiver services who 
are denied eligibility or who contest the priority category 
they are assigned, and to recipients of DDA Medicaid 
waiver services who believe DDA has acted erroneously or 
whose claim for DDA Medicaid waiver services is denied 
or not acted upon with reasonable promptness.

House Bill 113 (Chapter 131) - Local Government Tort 
Claims Act - Notice Requirements and Limits on Liabil-
ity - This bill increases the liability limits under the Local 
Government Tort Claims Act from $200,000 to $400,000 
per individual claim and from $500,000 to $800,000 for all 
claims arising from the same occurrence. Notice required 
under the Act is altered from 180 days to 1 year from date 
of injury.

House Bill 114 (Chapter 132) – Maryland Tort Claims 
Act - Claim Requirement and Limit on Liability - This bill 
increases the liability limit under the Maryland Tort Claims 
Act from $200,000 to $400,000. The bill also authorizes a 
court to entertain a cause of action by a claimant who fails 
to submit a written claim within one year after injury unless 
the State can show that its defense has been prejudiced.

House Bill 430 (Chapter 247) - Drunk Driving - Accidents 
Resulting in Death - Sanctions for Administrative Per Se 
Offenses –This bill increases the administrative per se 
sanctions that must be imposed on a person committing an 
alcohol-related driving offense if test results indicate either 
a blood alcohol concentration of 0.08 up to 0.15, or 0.15 
or greater, and the person was involved in an accident that 
resulted in the death of another person. Driving under the 
influence per se is defined as having a blood alcohol con-
centration of 0.08 or more. The bill expands the issues that 
may be considered on administrative appeal of an adminis-
trative per se sanction to include whether the person was in-
volved in a motor vehicle accident that resulted in the death 
of another person. The bill also clarifies that once a license 
suspension or revocation order becomes effective the MVA 
must suspend or revoke the license. MVA is authorized 
to issue a restrictive license to a person for the purpose of 
participating in the Ignition Interlock System Program.

House Bill 566 (Chapter 261) - Department of Health 
and Mental Hygiene - Licensees Providing Services to 
Individuals With Developmental Disabilities - Emergency 
Action - This bill was designed to enhance the ability of 
the State Department of Health and Mental Hygiene to 
suspend the license of someone providing services to dis-
abled and vulnerable individuals in emergency situations. 

The bill authorizes DHMH to suspend a license or order 
a licensee to immediately remedy a situation if DHMH 
finds that the public health, safety, or welfare of individu-
als with disabilities receiving services from a licensee 
requires emergency action. If DHMH issues an order it 
must give the licensee written notice of the order and an 
opportunity to be heard. The order remains in effect until 
DHMH rescinds the order or there is a resolution through 
the administrative hearing process.

House Bill 738 (Chapter 271)  - Jurisdiction of the State 
Ethics Commission and the Maryland State Board of 
Contract Appeals – Participation in Procurement – This 
bill gives the Maryland State Board of Contract Appeals 
jurisdiction to hear alleged violations of a provision that 
prohibits an individual who assists an executive unit of 
State government in the drafting of specifications, an invi-
tation for bids, a request for proposals, or the selection or 
award made in response to an invitation for bids or request 
for proposals, from submitting a bid or proposal on that 
procurement. The restriction also applies to a person who 
employs an individual who performed any of those activi-
ties. The responsibility for administering this restriction is 
currently with the State Ethics Commission. 

House Bill 859 (Chapter 108) - Nonprofit Health Service 
Plans - Hearing and Order - Impact of Law or Regula-
tory Action by Another State – This emergency bill which 
went into effect April 14, 2015, authorizes the Insurance 
Commissioner to hold a hearing or conduct an examination 
if another state enacts a law or takes a regulatory action 
that requires a nonprofit health service plan to distribute or 
reduce its surplus on the grounds that the surplus is exces-
sive. The Commissioner may review and evaluate the im-
pact of the law or regulatory action on the nonprofit health 
service plan, including the impact on surplus, premium 
rates for policies issued or delivered in Maryland, and 
solvency.  If the Commissioner determines that the surplus 
distribution or reduction has an impact on the plan that is 
harmful to the interests of subscribers covered by policies 
issued or delivered in Maryland, the Commissioner must 
issue an appropriate order to protect the subscribers. The 
bill also prohibits a nonprofit health service plan from dis-
tributing or reducing its surplus unless it has the approval 
of the Commissioner. 

HB 939 (Chapter 137) - Proposed Regulations – Deter-
mination of Impact on Small Businesses - House Bill 939 
establishes the Advisory Council on the Impact of Regu-

http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_131_hb0113E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_132_hb0114E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_247_hb0430T.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_261_hb0566T.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_271_hb0738E.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_108_hb0859T.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_137_hb0939E.pdf
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Note from the Editor
Many thanks to the contributors to this newsletter, Laura McWeeney and Bruce Martin, 
for their excellent articles.  Additionally, the Section Council would like to take this op-
portunity to thank Robert Fontaine, Robert Ruben, and Chad Barnhill, the panelists who 
spoke at our Section Council event at the Annual Meeting, as well as everyone who at-
tended.  The topic—Rules of the Game: Regulating Casinos in Maryland—was timely, the 
panelists were fantastic, and the audience was inquisitive.  We are thrilled to welcome our 
new Chair, Yvette N. Diamond, and our new slate of officers.  
Finally, we would like express our sincere gratitude to 
Will DuBois for his stewardship as Chair over the past year.  

As always, we are actively seeking articles for future publications, 
so, if you have an article you believe would be of interest to our Section 
members, we encourage you to submit it for consideration.  The 
submission guidelines are posted on the Section’s webpage at
http://www.msba.org/sec_comm/sections/admin/ under the Newsletter tab. 
If you have an article to submit, please send it to me at 
psheehan@wtplaw.com.

~ Peter W. Sheehan, Jr.

lations on Small Businesses within the Department of 
Business and Economic Development to review proposed 
regulations and determine whether the regulations have a 
significant impact on small businesses.

Senate Bill 391 (Chapter 167) - State Board of Morticians 
and Funeral Directors - Licenses, Permits, and Registra-
tions - Processes and Criminal History Records Checks 
– This bill requires applicants for a license, permit, or 
registration issued by the State Board of Morticians and 
Funeral Directors to either submit to a State and national 
criminal history records check or submit to the Board a 
criminal history records check conducted by a Board-
approved accredited agency.

Senate Bill 449 (Chapter 34) - State Board of Physicians 
- Physicians, Physician Assistants, and Allied Health 
Practitioners - Licensure Requirements - This bill requires 
applicants and licensees of the State Board of Physicians 
to submit to a criminal history records check as a qualifi-
cation for licensure, renewal and reinstatement. The bill 
applies to all licensees regulated by the board.

Bruce P. Martin is an Assistant Attorney General and Counsel to 
the Maryland Department of Budget and Management. His email 
address is bmartin@oag.state.md.us. Any views expressed in this 
article are those of the author and do not necessarily represent 
the views of, and should not be attributed to, the Office of the At-
torney General or the Department of Budget and Management. 

http://www.msba.org/sec_comm/sections/admin/
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_167_sb0391T.pdf
http://mgaleg.maryland.gov/2015RS/chapters_noln/Ch_34_sb0449T.pdf
mailto:bmartin@oag.state.md.us

