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Chair's Message - april 2015

(continued on page 3)

Dear Fellow Family and Juvenile Law Section Members:

As I write this article, 2014 is over, 2015 is in still in full swing, 
and the 2015 legislative session has just begun (although will have 
ended by the time this issue arrives).  Section Council has a lot 
planned between now and June when my term ends; so, let me 
take this opportunity to let you know what’s still in store for the 
remainder of the 2014-2015 Bar year.

Legislation
As I stated in the last Newsletter, we have sponsored and/or de-
veloped a few bills this legislative session.  The first bill, which is 
an adjustment to the child support guidelines for a payor who has 
multiple child support obligations, has been introduced before and 
will be introduced again this session.  The second bill -- which is 
a work in progress and will continue to be developed in the time 
between this past session and the next one -- is one that would 
allow a statutory injunction at the filing of a case to prevent a 
parent from taking a child outside the state (except in the event 
of domestic violence or other emergency circumstance) and pre-
vent a party from taking marital assets (such as emptying a joint 
bank account), among other status quo provisions.  We have also 
worked with interested parties to determine whether there is a need 
to change the definition of adultery, given the passage of the bill 
permitting same sex marriage.  In addition, following the report 
of the custody commission, we have made a considerable effort to 
support legislation that is consistent with the recommendations 
of the custody commission.  Finally, we will continue to review 
most pieces of legislation that are relevant to family and juvenile 
law and the general practice of law, will continue to take positions 
on certain pieces of legislation, and will continue to testify in favor 
of or against certain proposed legislation.  This session, under the 
leadership of our co-chairs, Lindsay Parvis and Deena Hausner, 
we have also put together a subcommittee of volunteers from the 
general membership of this Section to work on legislation.  If you 
are interested in working on the legislative subcommittee, please 
do not hesitate to contact one of us.
 
Continuing Education
In the Fall, we co-sponsored training, in conjunction with the 
Immigration Law Section, for volunteer attorneys to represent 
unaccompanied Central American children who have left their 
countries and come to Maryland.  In November, we conducted a 
Marital Property Workshop in conjunction with the Administra-
tive Office of the Courts (“AOC”) in Annapolis.  In January, we 
presented the first part of our five-part seminar entitled, “The 
Anatomy of a Family Law Case.”  Thanks to newly elevated Judge 
Mary Kramer, Sally Gold, and Chris Nicholson for an interest-
ing and informative presentation on retaining a new client and 
opening a file.  Despite poor weather earlier in the day, we had 
over forty attendees at the evening presentation.   In February, the 
series continued with a presentation on the Discovery Phase of a 
case.  March’s presentation will cover Negotiations and Settling 
the Case.  In April, we will cover Trial Preparation, and finally in 
May, the series will conclude with a daylong mock trial conducted 
by Judge Julie Weatherly. 

 In February, we also presented 
Family Law University in An-
napolis, which focused on vari-
ous advanced topics in custody.  
Finally, in April, we will present 
a cross training session with one 
or more other sections.  Possible 
topics include immigration, 
education, bankruptcy, and the effect of Obamacare on health 
insurance in the family law context.  

Family Law for the Public
Since the distribution of the last Newsletter, we have had several 
meetings with members of the AOC, other organization from the 
judiciary, the People’s Law Library, and the Family Support Service 
Coordinators from most of the counties in this State.  Based on 
our meetings, we have determined that there is a huge need to 
provide information about family law to the general public and to 
self-represented litigants in particular.  With that in mind, we have 
developed a strategy to help fill that need.  The first part of our 
strategy involves preparing a canned presentation in two parts:  (1) 
a presentation regarding the procedural aspects of a case and (2) a 
presentation regarding the substantive law of divorce and custody.  
This presentation would be distributed throughout the State for use 
in the various counties by local family attorneys with the assistance 
of members of Section Council.  Part two of the strategy, which is 
more long term, involves preparing web based videos on various 
topics about family law.  If you are interested in working on this 
endeavor, please do not hesitate to contact one of us.

Newsletter
The Newsletter continues to be an excellent informative publica-
tion.  This edition of the Newsletter is the second edition published 
during the 2014-215 Bar Year.  We are always in need of writers for 
the Newsletter.  So, if you have an interest, please contact us

Mentoring
Under the direction of Sally Gold, we continue to provide mentors 
for lawyers who are just out of law school, new to the practice, or 
new to this State.  If you would like to have a mentor paired with you 
or if you would like to be a mentor, please contact Sally Gold. 

Miscellaneous
In addition to all of the above, we also continue to publish a Top 
10 List.  The Top 10 List provides useful information in a concise 
form about topics that affect our practice.  Please contact Brian 
Pearlstein in you would like to write a Top 10 List.  You can find 
two of our recent Top 10s in this issue.

As you may have noticed from a review of the MSBA website, the 
website has been redone.  Likewise, our web page has been redone 
and is still in the process of being updated and revised.  Thanks to 
Brian Pearlstein for all of his hard work in updating and revising 
our webpage.
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the Editors

Lastly, we will continue to present the Beverly Groner Award to 
an attorney or member of the judiciary who has distinguished 
himself or herself by contributing to the law or the practice of 
family law.  Nomination forms are available now and are due in 
late April.  This year we are also presenting an award to honor 
the memory of our colleague and former chair, Marc Noren, who 
passed away in the Fall.  

Getting involved in your MSBA section provides a wonderful way 
to interact with other colleagues, learn about the law, have fun, and 
most importantly, give back.   As I indicted in my recent Report 
to the Maryland State Bar Association on behalf of the Family and 
Juvenile Law Section, the Section Council is on track to amass 
over 2,000 pro bono hours this year in connection with Section 
work alone.  If you are interested to learn more about how you can 
get involved, please contact any current or former member of the 
Family & Juvenile Law Section Council, or contact me directly.  I 
would love to chat with you.

I am looking forward to a great rest of the year, and am looking 
forward to seeing everyone in Ocean City in June for the Annual 
Conference.  Please stay in touch and let us know if there is anything 
else that the Section can do.

  Sincerely, 
  
  Vincent M. Wills  
  Chair, Family and Juvenile Law Section
  Maryland State Bar Association

Greetings, and congratulations for faring the cold, snowy Maryland 
winter!  Nothing says spring like the blooming of the daffodils, 
the crack of a bat at Oriole Park, or a new issue of The Maryland 
Family Law Advocate.

As current Section Council Chair Vince Wills has outlined above, 
the Family and Juvenile Law Section has been busy with a variety 
of legislative efforts, educational programs, and other outreach in 
the legal community through the recent winter months.  And as 
Vince has indicated, more is to come.  The Family and Juvenile 
Law Section is one of the most active sections of the Maryland State 
Bar Association.  If you want to be more involved in your Section, 
please contact us!  We are friendly and do not bite (usually)!  There 
are a plethora of ways to be involved, including but not limited to 
contributions to The Maryland Family Law Advocate.  Although 
we cannot always promise to publish every submission, we do 
indeed WELCOME SUBMISSIONS.  Frankly, the newsletter 

is only as good as the materials that we receive to include in it.  
Finding content is always the most difficult part of putting each 
issue together.  If you wish to submit an article for publication, 
please send it to either Jim Milko (jmilko@lawannapolis.com), 
Walter Herbert (herbertlaw@att.net), or Ralph Sapia (Ralph@
sapialaw.com).  

And as spring has now sprung, what surprises are springing out 
of the current issue of the Advocate?  Well, as promised in the last 
issue of the Advocate, Vicki Viramontes-LaFree has submitted a 
very detailed piece on the ‘new’ Phased Retirement program for 
Federal Government employees.  Ms. Viramontes-LaFree has in-
cluded some helpful practice pointers in her article that all readers 
would be wise to review.  Meanwhile, frequent contributor Emily 
Gelmann has included a thoughtful piece on issues unique to 
same sex divorces and raises some very interesting questions with 
respect thereto.  For example, when dissolving same sex marriages 
for couples that have actually been together for decades, can a 
Court really achieve equity with respect to property issues when 
such a couple has been legally precluded from actually marrying 
until only recently -- thereby reducing the total “marital property” 
that the Court can consider?

Switching gears – when deep in the throes of a trial and while fight-
ing to convince the trier of fact regarding the justness of a client’s 
position, how many of us carefully contemplate the record that we 
are making for purposes of appellate issues?  The Honorable Andrea 
M. Leahy of the Court of Special Appeals provides us with a Top 
10 list of DOs and DON’Ts for family law practitioners from an 
appellate perspective.  We have to tell you:  It’s not the kind of Top 
10 list from the David Letterman Show that you might chuckle 
over, but you may well find it to be priceless the next time you 
successfully avoid an appellate pitfall.

Before perusing the latest article from Mark Sullivan regarding tax 
issues with respect to military pensions, please take time to look 
over the information included for the 2015 Beverley A. Groner 
Award, and consider casting a nomination for any candidate who 
you feel is worthy of consideration for this honor.

Speaking of honors, what can we say about attorney Sally Gold?  
She is smart, zealous, and has fabulous taste in hats!  More impor-
tantly for the editors, she submits Case Notes for The Advocate 
like nobody else’s business.  In this issue, you will find five – count 
‘em, five! – Case Notes submitted by Ms. Gold for your reading 
pleasure.  Finally, among other things, you will find a new feature 
in the back of this issue titled “Tips from the Section Council”.  
In each issue, we hope to bring you two or three helpful practice 
tips from individual Section Council member that may help you 
down the road with your own cases or clients.

Many thanks to all who contribute to the newsletter and to all 
who read it.  Until we see you again, be well and take time to 
smell the flowers.

-Jim Milko, Walter Herbert, and Ralph Sapia
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What Family Lawyers Need to Know About the 
"New" Phased Retirement for Federal Government Employees 

Vicki Viramontes-LaFree, Esquire

Introduction
In August 2014 the United States Office of Personnel Manage-
ment (OPM) issued its final regulations permitting phased retire-
ment for certain federal employees.1   Effective November 6,
2014, employees may begin to apply for phased retirement with 
the consent of their employing agencies.

Phased retirement is optional. It allows an employee an oppor-
tunity to transition into retirement by continuing to work 50 
percent time and receive 50 percent of their annuity as if they 
fully retired. It is essentially a succession planning tool designed 
in part to utilize experienced retiring employees to mentor and 
train employees who will fill their positions.

There is insufficient space in this article to present detailed in-
formation regarding the federal retirement systems. Accordingly, 
this article provides an overview for family practitioners of the 
Civil Service Retirement System (CSRS) and Federal Employees 
Retirement System (FERS) pensions, key features of phased retire-
ment, and requirements for preparing a court order acceptable for 
processing (COAP) involving a federal pension.

Overview of CSRS and FERS Retirement2

A federal employee with 5 years of service is eligible to receive •	
an annuity after retirement. This is the basic benefit provided 
by CSRS and FERS and is paid as a single life, or self-only, 
annual annuity, paid monthly. It terminates at the death of 
the annuitant unless there is a survivor who has the right to a 
survivor benefit.Right to Start Receiving Retirement Annuity. 
CSRS employees may retire and start receiving an immediate 
annuity at age 55 with 30 years of service, at age 60 with 20 
years of service, or at age 62 with 5 years of service. FERS 
employees may retire after reaching a minimum retirement 
age between 55 – 57 with 30 years of service, age 60 with 20 
years of service, or at age 62 with 5 years of service.
Definitions•	  Matter. Make sure you understand the defini-
tions when negotiating a division of the pension and drafting 
a COAP because getting it wrong could have unintended 
consequences.

“Employee” means an employee or Member of Con-•	
gress covered by CSRS or FERS and a phased retiree 
as further defined below.
“Employee annuity” means the recurring monthly pay-•	
ments under CSRS/FERS made to a retiree, including 
the recurring phased retirement annuity payments 
made to a phased retiree, and recurring composite 
retirement annuity payments made to a phased retiree 
upon application for full retirement.
“Self-only annuity” is the monthly unreduced annu-•	
ity payable to a retiree or a phased retiree, with no 
survivor annuity payable to anyone.
“Gross annuity” is the monthly annuity payable to a •	
retiree after deducting the cost for the survivor annuity 

from the self-only annuity.
“Net annuity” is the monthly annuity payable to a •	
retiree after deducting from the “gross annuity” vari-
ous costs, such as health and life insurance premiums, 
Medicare premiums, federal and state income taxes 
and amounts owed to the United States.
“Phased retiree” means a retirement eligible employee •	
who has approval from an authorized agency official to 
enter into phased retirement status and who has not 
entered into full retirement status.
“Phased retirement annuity” is the monthly annuity •	
payable to a phased retiree before full retirement.
“Retirement” means a retirement other than a phased •	
retirement.
“Retires” means enters into a retirement other than a •	
phased retirement.
“Retiree” means a former employee including a phased •	
retiree who has entered into full retirement status. 
Retiree does not include an employee who is receiving 
a phased retirement annuity.
“Full retirement” means that a phased retiree has •	
ceased employment and is entitled upon application 
to a “composite retirement annuity.”
“Composite retirement annuity” means the annuity •	
computed when a phased retiree attains full retire-
ment status.

Deter•	 mination of Self-Only Annuity. For both CSRS and 
FERS, an employee’s self-only annuity is a percentage of the 
“high three” average basic pay multiplied by the accrual per-
centage (derived from the number of years of employment). 
The accrual rate differs for CSRS and FERS. CSRS employ-
ees receive 1.5 percent of average pay per year for the first 5 
years, 1.75 percent for the next 5 years, and 2 percent for all 
years over 10.  FERS employees generally receive an annuity 
equal to 1 percent per year of service.3  The FERS annuity is 
in addition to Social Security retirement benefits.4

Survivor Annuity•	  for Spouse/Former Spouse.   An employee 
who is married at retirement must take a reduced CSRS or 
FERS annuity to provide a survivor annuity for the spouse, 
and may not make other elections which will diminish the 
survivor annuity, without spousal consent. The maximum 
CSRS survivor annuity is 55 percent of the retiree’s self-
only annuity. The FERS survivor annuity is 50 percent of 
the self-only annuity. The election for the survivor annuity 
is irrevocable and whatever level of survivor benefit was 
elected at retirement, whether the maximum annuity or a 
lesser amount, will remain in effect after divorce. Therefore, 
the court cannot reverse the election as part of an equitable 
distribution award. If the employee spouse is still working at 
the time of divorce, the court may award the former spouse 
all or a portion of the survivor annuity. Unless a court order 
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"New" Phased Retirement...
(Continued from page 4)

provides otherwise, the cost for providing a survivor annuity 
is automatically deducted from the employee’s self-only an-
nuity resulting in the employee and former spouse sharing 
the “gross annuity.” This means that the cost of the survivor 
annuity is shared between the parties in the same ratio as the 
underlying pension.  The survivor annuity of a former spouse 
terminates upon his/her death or upon remarriage prior to 
age 55, but can be restored if a subsequent marriage ends by 
death, divorce, or annulment.

Key Features of Phased Retirement
Eligi•	 bility for Phased Retirement.

An employee must have been employed full-time for •	
at least three years prior to the effective date of his/her 
entry into phased retirement. CSRS/FERS employees 
must have attained the minimum retirement age and 
service as noted above, except employees age 62 with 
5 years of service are not eligible.
Agency approval is mandatory for an eligible employee •	
to participate in phased retirement.
Some employees, such as part-time workers and •	
employees on disability, are not eligible for phased 
retirement.5

 Phased retirement employees cannot apply for dis-• 	
ability retirement.

Deter•	 mination of Phased Retirement Annuity. Eligible em-
ployees who enter into phased retirement (“phased retiree”) 
will receive 50 percent of their pay and 50 percent of their 
self-only annuity based on the employee’s current annual an-
nuity as if fully retired, without electing a survivor annuity. 
The following is an example of the income of a FERS phased 
retiree with 35 years and 9 months of service:6

During phased employment, deductions for FERS/CSRS 
retirement benefits are made from the employee’s 50 percent 
salary.7

Health•	  and Life Insurance Coverage Maintained for Phased 
Retirees. Phased retirees are considered full-time employees 
even though working a part-time schedule and will maintain 
health insurance coverage under the Federal Employees Health 
Benefits (FEHB) program and life insurance under Federal 
Employees Group Life Insurance (FEGLI).
Death•	  Benefits of Phased Retiree. There is no survivor annuity 
available in phased retirement. A phased retiree who dies prior 
to entering full retirement, including someone who dies after 
separating from phased retirement but before applying for full 
retirement, is considered a deceased employee.8

Ter•	 mination of Phased Retirement. A phased retiree may 
elect to return to regular employment but must have approval 
from the authorized agency official. In lieu of returning to 
regular employment, a phased retiree may elect at any time to 
enter into full retirement status by submitting an application 

FERS Phased Retirement Income Annual Monthly

Current salary $68,275 x 50% $34,137 $2,844.75
Current annual annuity $23,868 x 50% $11,934 $   994.50
Total Employee Income in Phased Retirement $46,071 $3,838.75

 

to OPM.
Preparing a Court Order Acceptable for Processing. As a result 
of phased retirement, OPM has updated its detailed regulations 
which guide both its staff in interpreting orders and attorneys in 
drafting COAPs. See 5 C.F.R., Pt. 838.

The COAP MUST address three separate, but related benefits: •	
the employee annuity, the refund of employee contributions 
and the spousal survivor annuity.
A court order includes a decree of divorce, annulment or legal •	
separation, or a court-approved property settlement agreement 
incident to any such decree. In Maryland an agreement is in-
corporated but not merged into the final judgment of divorce. 
Therefore, if you do a separate COAP, which is commonly 
done, ensure that the terms set forth in the incorporated agree-
ment are consistent with the COAP to avoid any confusion by 
OPM as to what has been awarded to a former spouse?

PRACTICE POINTER:  Negotiate and draft 
the terms of the COAP simultaneously with the 
settlement agreement and attach the COAP as an 
exhibit incorporating the fu l l  t e r m s  in to  the 
s e t t l emen t  agreement by reference.

Do not wait until after the divorce to negotiate the terms of •	
the COAP.  After divorce, if an employee dies before entry of 
a COAP, a surviving spouse may not get survivor benefits if 
employee is not retired. If retired, then the survivor rights 
were elected at retirement and thus irrevocable.
Another good reason to get a COAP at the time of divorce •	
relates to a former spouse’s entitlement to FEHB coverage. 
Under the spouse equity requirements of FEHB, a former 
spouse is entitled to continue health insurance coverage 
at his/her own expense (without any subsidy from the 
government) if he/she receives a portion of an employee’s 
annuity or survivor annuity. There are tight deadlines for 
a former spouse to apply for FEHB coverage after divorce, 
and without a court order addressing the employee and 
survivor annuities, such coverage may be lost.
Do not call the order a Qualified Domestic Relations Or-•	
der (QDRO).  This a term of art used in ERISA.  Call it 
“Court Order Acceptable for Processing,” or “Court Order 
Allocating CSRS (or FERS) Benefits” or some variant. An 
order labeled “QDRO” will be rejected by OPM unless it 
expressly states it is governed by 5 C.F.R., Part 838.
The COAP must identify the retirement system to which •	
it applies —either CSRS or FERS.
The COAP should instruct OPM to pay the former spouse •	
his/her share of the retirement annuity directly, so that 
OPM will send out two checks, one to each party.
The COAP must state the former spouse’s share of the •	
retirement annuity as a fixed amount, a percentage or a frac-
tion of the annuity, or by a formula that does not contain 
any variables that cannot be easily determined by OPM.  
For example, the type of employee annuity (i.e. phased 
retirement, composite retirement, net, gross or self-only 
annuity) must be identified so that OPM can determine to 
what to apply the percentage, fraction or formula; otherwise 
it is not an order acceptable for processing. OPM will ac-
cept a COAP that divides a phased retirement annuity or 
composite retirement annuity, but such an order must state 
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whether it is 
directed at the 
self-only, gross, 
or net annuity. 
If the COAP 
is ambiguous, 
OPM will in-
terpret it to 
apply to the 
gross phased 
retirement an-
nuity or gross 
composite re-
tirement an-
nuity.9

Unless the COAP 
expressly states oth-
erwise, an alloca-
tion to a former 
spouse expressed as 
a percentage or in a 
formula will entitle 
the former spouse 
to receive his/her pro rata share of any post-retirement cost of 
living adjustments (COLAs).  A former spouse whose share is 
a fixed dollar amount will not receive COLAs unless the order 
expressly so provides.

Notwithstanding that the Code requires specificity of the •	
type of annuity to which the COAP applies, the regulations 
also state that if a COAP provides for a generic division of 
an employee’s annuity, OPM will interpret this to mean 
any annuity, including the phased retirement annuity or 
the composite retirement annuity. However, if an order 
provides for division of the phased retirement annuity or 
composite retirement annuity, without expressly providing 
for the possibility that an employee will retire in the usual 
manner, then it will not effectively award an annuity for 
the latter event.

PRACTICE POINTER:  Going forward, draft a 
COAP to provide for the contingency that an em-
ployee may enter phased retirement followed by full 
retirement and retire in the usual manner.

Expressing the Share of the Pension to the Former Spouse. •	
The Code only permits a direct pay order that provides for 
the former spouse’s share of the annuity to be paid if, as and 
when the employee receives each payment. Counsel or the 
trial judge must determine the percentage or dollar amount 
of each annuity to be paid to the former spouse as well as the 
benefit to which it applies (i.e. self-only, gross or net annuity). 
A couple of scenarios: Assume in all cases that there will be an 
equal division of the marital share.

Scenario 1 – Employee is retired and in pay status, all service 
was during marriage, the employee elected the survivor benefit 
at retirement and the annuity is to be divided equally. The for-

mer spouse’s share 
can easily be ex-
pressed as a simple 
percentage: “For-
mer Spouse shall 
receive 50 percent 
of Employee’s gross 
annuity.”

Scenario 2 – Em-
ployee is still work-
ing and has 25 years 
(300 months) of 
service during mar-
riage, the survivor 
annuity paid by 
former spouse. The 
standard formula to 
compute the marital 
share (i.e., the por-
tion of the benefits 
earned during the 
marriage) for an 

employee not in pay status is dividing the number of months 
of marriage during which employee performed creditable 
service by the total number of months of creditable service 
used to calculate the employee’s benefits at the time of pay-
ment multiplied by 100 to convert to a percentage. Until the 
employee retires the formula looks like this: 300/X where “X” 
is the total number of months of creditable service at retire-
ment. Assume the employee works a total of 30 years (360 
months), the formula to determine the marital share looks like 
this: 300/360 x 100 = 83.33% = marital share.  The numera-
tor will be determined at the time the judgment of divorce 
is entered. OPM will determine the denominator when the 
employee retires. Before the advent of phased retirement, the 
former spouse’s share was typically expressed as follows: “For-
mer Spouse shall receive 50 percent of the marital share of the 
Employee’s self-only annuity from FERS before reduction for 
any former spouse survivor annuity.” With the possibility of 
an employee now electing phased retirement, the following text 
should be added to all new orders: “If Employee enters phased 
retirement status, the Former Spouse is entitled to 50 percent 
of the marital share of the Employee’s self-only monthly phased 
retirement annuity under FERS.  When Employee enters full 
retirement status, Former Spouse is awarded 50 percent of the 
marital share of the Employee’s self-only composite retirement 
annuity under FERS. If Employee retires from employment 
without entering phased retirement status before fully retiring, 
the Former Spouse is entitled to 50 percent of the marital share 
of the Employee’s self-only annuity under FERS.”

PRACTICE POINTER:   Start with the self-only 
annuity before any reductions for the survivor 
annuity. Separately address the survivor annuity. 
In order to effectively draft a COAP, the issue of 
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who pays the cost of the survivor annuity must be 
addressed.  See below.

Former Spouse Survivor Annuity•	 .  There is no survivor an-
nuity available for a phased retiree – only for the composite 
retirement annuity; i.e., retirement in the usual manner. The 
court may award a former spouse a portion of the surviving 
spouse annuity. If the COAP is silent as to the amount of the 
survivor annuity, OPM will interpret it as awarding the maxi-
mum survivor annuity. If the employee wishes to retain some 
survivor benefits for a subsequent spouse, the COAP must 
provide a formula for the former spouse’s share of the survivor 
annuity, e.g., only the marital share of the survivor annuity; 
otherwise, there is nothing left for a subsequent spouse.

The COAP must expressly provide for the survivor annu-
ity and terms such as “former spouse annuity” or “survivor 
annuity” are acceptable. OPM will reject as not accept-
able for processing an order which states that the former 
spouse will continue to receive benefits after the death of 
the employee.

The self-only annuity of the employee is reduced to pay for 
the survivor annuity. The CSRS annual annuity is reduced by 
2.5 percent of the first $3600 and 10 percent of the amount 
that exceeds $3600.  The FERS annuity is reduced by 10 
percent. OPM will honor a COAP assigning the cost of the 
survivor annuity to the former spouse. Absent an express 
order allocating the cost, the cost will be allocated between 
the retiree and former spouse pro rata.

PRACTICE POINTER:  Pay special attention to the 
survivor annuity. It is considered a marital asset and 
is in addition to the employee annuity. The spouse’s 
right to a survivor annuity of an employee who is not 
yet retired is lost forever if not part of the COAP.

Refund of Employee Contributions•	 .  A COAP must direct 
OPM what to do if an employee who is not retired applies 
for a refund of employee contributions before retirement. A 
COAP can award a portion of an employee refund to a former 
spouse or prohibit the employee from receiving a refund. If an 
employee takes a refund, it diminishes the employee annuity, 
if any, and it could eliminate the annuity altogether.

PRACTICE POINTER:  Make sure you address a 
refund of employee contributions in the COAP.

What Should Family Practitioners Do Now?  Phased retirement 
is a new and generally an unanticipated option under CSRS/FERS.  
It is too early to tell what litigation may ensue as a result of this 
new twist on federal retirement benefits. Practitioners may have to 
deal with issues arising from prior settlement agreements providing 
for modification or termination of alimony when a payor-spouse 
retires. These older agreements are not likely to have anticipated 
that the payor may be in a half retirement and half employed status. 
A possible solution under a phased retirement scenario – parties 
amend their settlement agreement and provide that while employee 

is in phased retirement, the payor-spouse is entitled to pay the 
difference between the alimony amount and the portion of the 
phased retirement annuity received by the former spouse.  This does 
assume that the former spouse is entitled to receive a share of the 
employee annuity pursuant to a court order. Be sure to state in the 
amended agreement that the prior alimony payment is reinstated 
if the employee returns to regular employment.

Regarding future cases and cases now in settlement negotiations or 
in litigation, family attorneys should take the time now to review 
these new OPM regulations. The practitioner who lacks this impor-
tant knowledge faces pitfalls in navigating the federal government 
retirement systems on behalf of a client, whether representing the 
spouse or the employee.

Vicki Viramontes-LaFree is a family lawyer who practices in Bethesda, 
Maryland with
Pasternak & Fidis, P.C.  She has taught continuing legal education 
programs on division of retirement benefits at divorce, including 
federal government plans (CSRS/FERS/military) and
international organizations.

(Endnotes)
1 5 C.F.R. Parts 581, 582, 831, et al.
2  The key provisions governing disposition of CSRS/FERS benefits are 
found in 5 U.S.C. §8345 (CSRS) and 5 U.S.C. §8467 (FERS).  Other 
provisions: computation and accrual of benefits (5 U.S.C. §8331; 5 U.S.C. 
§8339 (CSRS) and 5 U.S.C. §8415 (FERS)); survivor annuities (5 U.S.C. 
§8341 (CSRS) and 5 U.S.C. §8445 (FERS)).
3 Certain federal workers, such as Members of Congress, accrue benefits 
at a faster rate.
4 CSRS employees do not participate in Social Security.
5 Other employees not eligible for phased retirement:  law enforcement 
officers, firefighters, nuclear materials couriers, air traffic controllers, 
members of the Capitol Police, members of the Supreme Court Police, 
most customs and border protection officers, and employees covered by a 
special work schedule authority that does not allow for regularly recurring 
part-time schedule.
6 Example from OPM Benefits Administration Letter, Number 14-108 
and dated August 8, 2014.
7 The regulations do not address the Thrift Savings Plan (TSP) rules 
and guidelines except to note that phased retirees are Federal employees 
and may continue to contribute to TSP under its rules.  The Federal 
Retirement Thrift Investment Board, and not OPM, is responsible for 
administering the TSP.
8 See www.opm.gov/retire for discussion about death benefits payable 
under CSRS and FERS.
9 5 C.F.R. §838.30c(2) is confusing because it states in part: “. . .it must 
state the type of annuity to be divided (e.g. “net phased retirement annu-
ity”).  If such provision is unclear as to whether it is directed at gross, net, 
or self-only phased retirement annuity or composite retirement annuity, 
the provisions will be applied to gross phased retirement annuity or gross 
composite retirement annuity. . .” The gross phased retirement annuity is 
non-existent because there is no survivor annuity in phased retirement and 
thus no reduction for the cost.  Therefore, the phased retirement annuity 
should be expressed as a “self-only annuity.”  However, there is a survivor 
annuity available for the composite retirement annuity.
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Special Considerations for Same-Sex Divorce
~ We Have Marriage Equality, But Divorce Equality Will Take A Little Longer ~

By: Emily Gelmann, Esquire1

In 2012, Maryland became the first state to legalize same-sex mar-
riage by popular vote. This victory rang especially loud through 
the halls of history as, in 1973, Maryland was also the first state 
to ban same-sex marriage.

With the right to marry comes the right to divorce. But marriage 
equality doesn’t mean all divorces are created equal. Although the 
same issues may be present in all divorces, same-sex divorce cases 
require some special considerations.

I. Grounds
A spouse in a same-sex marriage can technically file for an absolute 
divorce on any of the grounds enumerated in Maryland Code, 
Family Law §7-103: desertion, cruelty of treatment, insanity, 
incarceration, excessively vicious conduct, and – most commonly 
– adultery. But, the limited legal definition of adultery may make 
this ground inapplicable in a same-sex divorce and/or regarding 
extramarital same-sex sexual contact.

Critically important to same-sex divorce is how adultery is defined, 
and whether that definition is applicable to same-sex spouses. 
Maryland Code, Family Law, §7-103(a)(1) provides for adultery 
as a ground for absolute divorce, but the statute fails to define the 
term. The courts have attempted to address this deficiency, stating 
that adultery as used in the divorce statute is “voluntary sexual 
intercourse between married person and partner other than lawful 
husband or wife.”2 “Sexual intercourse” is not further defined in 
the family law article.

Sexual intercourse is defined, however, in the criminal context. 
Maryland Code, Criminal Law §3-301 specifically differentiates 
vaginal intercourse from all other forms of sexual-contact. In the 
criminal context, the Court of Special Appeals has held that sexual 
intercourse is the “penetration, however slight, of the female sexual 
organ by the male sexual organ.”3 

Within the confines of statutory definitions, adultery only applies 
to vaginal intercourse between a man and a woman. The Maryland 
Code fails to define “adultery” or “sexual intercourse” in terms of 
family law, but the criminal code excludes oral, anal, and all other 
sexual acts from the definition of intercourse, and therefore, from 
constituting adultery.

The Family Law Article’s vagueness regarding what constitutes 
sexual intercourse presents a problem in same-sex divorce: if 
adultery can only be vaginal penetration, how can a person whose 
spouse has cheated with someone of the same sex seek an absolute 
divorce on the grounds of adultery?

Anecdotally, some lawyers have successfully obtained divorces 
for clients in same-sex marriages on the grounds of adultery as 
some circuit court judges are willing to accept that the traditional 
definition must be expanded.4 Practically speaking, however, it is 

difficult to rely on such an open interpretation unless your client 
is willing to appeal a potentially adverse ruling on the issue. Filing 
on multiple grounds, including cruelty of treatment and one year 
separation is the better practice.

The murky legal water surrounding the definition of adultery 
may deprive same-sex couples of this ground for absolute divorce. 
Furthermore, this issue is not confined to same-sex couples. The 
same dilemma faces a partner in a heterosexual marriage whose 
spouse cheats with someone of the same sex. Making the equitable 
argument that the definition should be expanded to be inclusive 
will help guarantee that marriage equality is, in fact, achieved. This 
issue is one the legislature needs to address, but in the meantime, 
each case presents an opportunity to rectify this inequity through 
the courts.

II. Alimony 
Under Maryland Code, Family Law § 11-106, the court must 
consider twelve (12) factors in determining whether to award ali-
mony. Four of those factors are directly influenced by the length 
of the marriage: (1) the standard of living that the parties estab-
lished during their marriage; (2) the duration of the marriage; (3) 
the contributions, monetary and nonmonetary, of each party to 
the well-being of the family; and (4) any agreement between the 
parties. The statute specifically contemplates the goings on during 
the marriage which is an inequitable standard to apply to same-sex 
marriages that have only been legal for two (2) years.

Many same-sex couples have been in long-term committed relation-
ships prior to getting married upon the legalization of same-sex 
marriage, and have established a specific standard of living, made 
numerous contributions to the relationship and/or family unit, and 
agreed to their roles within their relationship. A long-term same-sex 
relationship that results in a short-term marriage, however, will not 
provide the same protections and rights to the parties upon divorce, 
as if the couple had been legally married for the duration of their 
relationship, despite the legal impossibility of being married.

Perhaps your client has been in a twenty-year committed same-
sex relationship, but has been married for only two years, and the 
marriage began to unravel after one year. By agreement of the 
parties during the relationship, your client earned significantly 
less than his/her partner, and worked primarily from home to 
raise the children. Can the court consider the parties’ standard of 
living, length of the entire relationship, respective contributions 
to the family unit, and the agreement from which this arrange-
ment arose for the duration of the relationship in determining an 
alimony award? Or is the court bound to only look at the shorter 
timeframe of the actual marriage?

If the court is bound by the length of the marriage when legal mar-

(continued on page 9)
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riage has only been an option for same-sex couples for two (2) years, 
the result would seem to contravene the goals of an equity court. If 
your client will be adversely affected by the court considering only 
the length of the marriage rather than the duration of the entire 
committed relationship, you can argue that in this specific case the 
full relationship should be considered for alimony purposes or your 
client will be prejudiced by a long-standing inequality in the law.

III. Monetary Award
A similar concern exists regarding the considerations in awarding 
a monetary award in a same-sex divorce. Maryland Code, Family 
Law §8-205 mandates eleven (11) considerations for the Court 
when determining whether or not to award a monetary award to 
either party in a divorce. Akin to the alimony analysis, three of 
these factors are directly affected by the length of the marriage: (1) 
the contributions, monetary and nonmonetary, of each party to 
the well-being of the family; (2) the duration of the marriage; and 
(3) how and when specific marital property or interest in property 
was acquired, including the effort expended by each party in ac-
cumulating the marital property.

These factors all consider only the property acquired and efforts 
expended during the marriage. A long-term, committed same-sex 
couple may have amassed significant assets and property during 
their relationship, but the law prevented any of those acquisitions 
from being considered marital property. Now facing the end of a 
long-term relationship (but a short-term marriage), should one 
spouse be penalized if some or all of that property is solely-titled 
to the other spouse?

Again, it is worth arguing that the court should consider the full 
length of the relationship to ensure an equitable result. Addition-
ally, Maryland Code, Family Law §8-205(b)(11) provides that the 
court shall consider, amongst other factors, “any other factor that 
the court considers necessary or appropriate to consider in order 
to arrive at a fair and equitable monetary award or transfer of an 
interest in property.”  This statute provides the leeway needed to 
make a strong equitable argument that the court should consider 
the full length of the relationship in determining a monetary award 
if the parties have significant assets acquired during the relationship, 
but prior to the marriage.

IV. Conclusion
The inequity evident in these statutes as applied to same-sex 
marriages may resolve with time or legislative action, but that is 
hardly a satisfactory response to those adversely affected by such 
legal inequity.

The narrow definition of adultery will have to be expanded to 
grant equal rights to all spouses who seek a divorce based on infi-
delity. In the meantime, consider your client’s position; it may be 
of paramount importance to him or her to proceed on adultery 
grounds regardless of the potential for dismissal because the betrayal 
is real, and should not be glossed over based on legal technicali-
ties. However, it’s important to recognize that pleading alternate 
grounds will also protect your client’s interest should the current 
legal technicalities prevail.

Until the time when long-term couples with short-term marriages 
are in that position because they chose not to get married, there 
is an inherent injustice in subjecting divorcing same-sex couples 
to laws that demean and trivialize their relationship by reduc-
ing their relevant years together to those few in which they were 
legally allowed to marry. Confronting these issues, and asking a 
court to consider the full length of a relationship for the purposes 
of determining alimony and monetary awards better serves the 
purpose of an equity court.

Maryland does not yet have any case law on these issues, and such 
precedent may have to wait for test cases. Until that time, it is 
important to advise clients embroiled in a same-sex divorce of the 
realities and limitations of the current laws, and how those laws 
may be applied in their case.

(Endnotes)
1 Emily Gelmann is a family law attorney with Stein Sperling Bennett 
De Jong Driscoll PC, a Rockville, Maryland-based law firm with offices 
throughout the Washington, D.C., metropolitan area. Emily’s practice 
focuses on non-traditional families and domestic disputes as well as 
divorce, child custody, and pre- and post-nuptial agreements. She has 
authored articles on subjects such as third parent adoption and complex 
biological family situations.
2  Flood v. Flood, 24 Md. App. 495 (1975).
3  Simms v. State, 52 MD. App. 448 (1982). See also Dennis v. State, 105 
Md. App. 687 (1995) (defining sexual intercourse as coition – a term 
which essentially requires vaginal intercourse to occur); Kline v. Ansell, 
287 Md. 585 (1980).
4  Additionally, a strong argument can be made that the definition must 
be expanded under Maryland’s Equal Rights Amendment.

Special Considerations...
(Continued from page 8)
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A Top 10 List 
~ Judge Leahy’s Family Law Top 10 DOs and DON’Ts ~

By: The Honorable Andrea M. Leahy

Editor’s Note:  At the Family and Juvenile Law Section Council Re-
union Dinner this past November, the Honorable Andrea M. Leahy of 
the Maryland Court of Special Appeals graciously and deftly presented 
a Top 10 List of DOs and DO NOTs for the Family Law Practitioner, 
much to the enjoyment and edification of all those in the audience.  
Judge Leahy had been kind enough to commit her “Top 10” into writ-
ing for inclusion in this issue of The Advocate.  Without further ado, 
straight from the Honorable Judge Leahy herself…

 1. DO ensure that the circuit court has clearly ar-
ticulated the bases upon which it has awarded attorney’s fees.  
If counsel believes that a statutory consideration has not been 
sufficiently addressed by the court in a ruling, request that the 
court clarify— thereby avoiding the need for appeal and remand 
for lack of a sufficient articulated basis for the award or denial of 
attorney’s fees. See, e.g., Leineweber v. Leineweber, 220 Md. App. 50, 
65 (2014).  This extends to ensuring that the circuit court has 
clearly articulated the bases upon which it apportions best interest 
attorney’s fees or child advocate’s fees. Gillespie v. Gillespie, 206 
Md. App. 146, 178 (2012).
 2. DON’T assume that payments or income received 
by your client will be governed by the nominal designation. Make 
certain you understand the nature of all payments and income re-
ceived by your client.  In Bryant v. Bryant, t h e  Husband received 
$1,305,000.00 in payments from his employer characterized as 
“loans” during the marriage.  220 Md. App. 145, 151 (2014).  
We affirmed the circuit court’s finding that, despite the label, the 
loans from Husband’s employer were in fact income and marital 
property. Id. at 163.
 3. DO make any claims for restitution for monies already 
paid or collected as wage garnishments on remand following the 
reversal of a monetary award.   If  your client’s restitution claims 
are not addressed during the remand proceedings, res judicata 
may bar the client from seeking additional restitution once the 
court has considered  all  outstanding  claims  and  issues  in  de-
termining  any  appropriate monetary award.  Heit v. Stansbury, 
215 Md. App. 550, 566-67 (2013) (“We hold that when a party 
has paid monies to another person pursuant to a judgment that is 
later reversed and remanded for further proceedings, any request 
to recoup the money already paid must be made at the remand 
proceeding.”), reconsideration denied (Feb. 26, 2014).
 4. DO ensure that your client understands the nature 
and extent of any potential award of support for a destitute adult 
child.  The ability of a disabled adult child to pay their  own  
reasonable  expenses  is  an  important  factor  in  the  trial   
court’s determination of whether that child is self-supporting. See, 
e.g., Corby v. McCarthy, 154 Md. App. 446, 484 (2003) (holding 
that the trial court was not clearly erroneous in finding that a dis-
abled adult child remained a “destitute adult child” even though 
the child had some means of subsistence, but remained unable 
to pay all of her reasonable expenses).  However, once the court 
has determined that the child is a “destitute adult child” under 
FL § 13-301(b), the amount of support awarded is governed by 
the child support guidelines in FL § 12-204.  Fitzzaland v. Zahn, 

218 Md. App. 312, 330 (2014) (“Up to a combined monthly in-
come of $15,000, F.L. §12–204 requires that the child support 
determination be based on the parents’ incomes, rather than 
the expenses of the child.”).  The trial court does not consider the 
adult child’s reasonable living expenses in its determination of 
the amount of child support awarded. Id. at 330-31. 
 5. DO ensure that your client knows the role and purpose 
of a best interests attorney or child advocate.  Remember that “[b]
ecause the BIA must advance a child’s best interests in the midst of 
what are often bitter and contentious disputes between the child’s 
parents, the BIA will frequently displease at least one, if not 
both, of the parties.” McAllister v. McAllister, 218 Md. App. 386, 
403-04 (2014).
 6. DON’T wait to more than 30 days to file a permitted 
interlocutory appeal.  Permitted interlocutory appeals should be filed 
within thirty days of the entry of the order from which the appeal 
is taken. If the appeal is not filed within thirty days after the entry 
of an appealable interlocutory order the Court of Special Appeals 
lacks jurisdiction to entertain the interlocutory appeal.  See, e.g., 
In re Guardianship of Zealand W., 220 Md. App. 66, 78-79 (2014) 
(stating that the appellate court did not have jurisdiction to vacate a 
guardianship order entered more than thirty days prior to the earliest 
date that the appellant filed a notice of the interlocutory appeal).
 7. DO evaluate whether an alimony award is rehabilitative 
or indefinite by looking to whether the payments are ordered “for 
an indefinite period of time”—meaning that there is no discernable 
end-point—even if the award is nominally for rehabilitative alimony.   
See, e.g., Karmann v.  Karmann, No. 1013 Sept. Term 2013 (filed 
November 3, 2014) (stating that where the termination of alimony 
was linked to Husband’s retirement “the circuit court effectively 
awarded indefinite alimony even though it labeled the award as 
rehabilitative alimony … because nobody knows when husband 
will retire,” as a result the circuit court erred by not examining the 
factors for an award of indefinite alimony).

My final three are tips for oral argument before the Court of 
Special Appeals:
 8. DON’T recite the facts. The judges on the panel have 
read the briefs and are familiar with the facts.  You may rest assured 
that we will ask about any facts on which we need clarification.
 9. DON’T argue directly to one judge to the exclusion 
of the other panel members.  You may be wrong in guessing which 
judge is assigned to write the opinion.
 10. DO remember that your 
argument matters!  When you come before 
the Court, we have not yet made up our 
minds.  Generally, we have not met to 
discuss the case prior to hearing your argu-
ment.  Your arguments, and the manner in 
which you present them, play an enormous 
role in framing and educating our discus-
sion.  Our job is to reach the correct deci-
sion and your well-presented argument can 
lay out the map that helps us get there.



April 2015 Section of Family & Juvenile Law  11

Taxes and Military Pensions 
~ The Long and Short of It ~

By: Mark E. Sullivan 1

Direct Payments When Possible
In a military divorce case, the nonmilitary spouse will often be 
concerned about pension share payments and taxes.  She will 
invariably want to receive pension division payments direct from 
the retired pay center.  For the Army, Navy, Air Force and Marine 
Corps, this is DFAS (Defense Finance and Accounting Service) in 
Cleveland, Ohio.  Pension garnishments for the Coast Guard and 
the commissioned corps of the Public Health Service and of the 
National Oceanic and Atmospheric Administration are handled by 
the Coast Guard Pay and Personnel Center in Topeka, Kansas. 
 
In the usual case, attempts to get the hypothetical servicemember, 
Colonel John Doe, to write a monthly pension share check to his 
ex-wife once he has retired may be an exercise in futility.  Suppose 
he retires in another state.  What if his retirement residence is in 
Germany or Japan?  If he retires elsewhere, or if he insists on mov-
ing around from place to place, it will be virtually impossible for 
the former spouse to collect her share each month. 
 
Direct pension payments by garnishment benefit Colonel Doe as 
well as his ex-wife.  He needs to know that, with a garnishment, 
the military does the appropriate withholding before sending out 
checks.  The ex-wife’s share of his military pension is automati-
cally excluded from his taxable income.  He receives (as she does) 
a Form 1099-R each January showing what the taxable income is 
for the prior tax year.  He doesn’t need to keep track of writing a 
check every month to send it to his former spouse.

When Direct Payments Are Not Possible
Yet sometimes it is not possible to obtain payments through the 
military retired pay center.  Pension garnishment payments for 
property division cannot be made through the pay center when 
there is not a 10-year overlap of the marriage and the period of 
creditable service.2 In addition, there will be another gap of up to 
90 days at the start of the pension garnishment process, to account 
for review and processing of the military pension division order 
(MPDO).3 What good guidance can be given to Colonel Doe and 
his former spouse in these situations?

Good Guidance Needed
Don’t expect that guidance from most lawyers.  Few of them know 
a lot about the tax consequences of periodic payments from the 
former employee to the alternate payee in regard to division of a 
deferred compensation program.  One premier family law attorney, 
when asked why she’d told her client there were no taxes due as to 
the receipt of monthly pension share payments from a Navy retiree, 
replied to this author, “because the payments are part of property 
division, not alimony, and everyone knows that property division 
payments are not taxed under Section 1041 of the Internal Revenue 
Code.”  It is, of course, true that property transfers between spouses 
under 26 U.S.C. 1041 are not subject to capital gains taxes, but 
this has no relationship to the issue at hand, which is pension-share 
payments from a military retiree to a former spouse.

Don’t expect guidance from appellate decisions in domestic cases 
involving pension division either.  When higher courts mention tax 
aspects of pension division payments, which is rarely, they usually 
get it wrong.  Two state court decisions, from the highest court 
in each state, approved of the division of the pension payment re-
ceived by the retiree less taxes for the proper distribution of marital 
retirement benefits upon divorce.4  The Utah Court of Appeals in 
2012 ruled that the military pension should be divided after the 
deduction of federal and state taxes.5  In 1995 the Superior Court 
of New Jersey, Appellate Division, reviewed without criticism or 
comment a trial-level judgment for military pension division that 
allocated “the Husband’s retirement pension less only Federal, 
State, or local Income Taxes properly withheld required by law…
.”6  In a 2011 decision, the Kentucky Court of Appeals affirmed a 
trial-level order which required the retiree to “withhold from the 
retirement benefits otherwise payable to [the former spouse]… a 
sum sufficient to pay all taxes imposed on [the retiree]… for that 
portion of his retirement….”7  A rare exception is found in Brown 
v. Brown, a 2010 trial-level decision from Connecticut.8  At the 
end of the decision, the judge wrote that “the court is under the 
assumption that the plaintiff [the retiree] will be able to deduct 
the full amount of that payment from his 2010 income tax return 
and the defendant [the former spouse] will be required to pick up 
that full payment on her 2010 income tax return.”9

How to Do It
The Brown decision illustrates the correct approach.  When the 
pension is divided in a written instrument and the payments end 
no later than the death of the payee, the military retirement pay-
ments are includable in the gross income of the payee, and they 
are excludable from the payor’s income.

A Tax Court case in 2000 confirms this.  In Baker v. Commissioner,10 
the ex-husband was a military retiree.  He was ordered in divorce 
decree to pay his ex-wife 50% of his military retired pay each 
month as part of property division.  He made payments to her and 

(continued on page 12)
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Military Pensions...
(Continued from page 11)

deducted same as alimony on his Form 1040; she did not report 
the payments as income, claiming that “the payments she received 
… were in furtherance of a division of property and should be 
excluded from her income” under IRC Section 1041.  The Tax 
Court ruled against her, stating that:

1. IRC Section 61 defines gross income as all income from 
whatever source, including alimony;
2. Whether a payment is alimony is determined by refer-
ence to Section 71;
3. Section 71(a) states that any amount received as alimony 
is included as income;
4. Sec. 71(b)(1) defines alimony as payment under the 
following terms –

a) Any cash payment
b) Received by a spouse under a divorce or separation 
instrument

c) Which doesn’t designate the payment as non-includable 
within gross income under Section 71 and non-deductible 
under Section 215
d) And the parties are not members of the same household 
when the payment is made, and
e) There is no liability to make any payment after death of 
the payee spouse;

 
Thus if a payment satisfies all these factors, it is alimony.  Here 
the Tax Court found that the direct payments from retiree to ex-
wife were alimony (as tax rules define it), even though intended 
as property division, and they were includable in the ex-wife’s 
gross income.  The Baker case is not unique.  Numerous other 
cases make the same point – the periodic pension-share payments 
made from retiree to former spouse are included in her income 
and excluded from his.  11

When the retired pay center does not make direct payments to the 
former spouse, Colonel John Doe will need to make the payments 
to his ex-wife directly.  He will have tax withheld on the entire 
amount that he received.  He can exclude from his income any 
amount he paid her pursuant to the decree or agreement.  His ex-
wife is liable for taxes on the share of the pension that she received, 
and she should include the payments in her gross income.  

How is this done?  The payor’s payment may be entered as a 
negative number on the face of Form 1040 at Line 21 as “Other 
income,” as a negative at Line 16a, “Pensions and annuities” or at 
Line 31a, “Alimony paid.”12  He should, of course, attach to the 
tax return an explanatory note, along with appropriate documents 
to back up his position.

What about income for recipient?  John Doe’s ex-wife will complete 
her own Form 1040 and this would show the payments which she 
received from Colonel Doe, pursuant to a written instrument, 
which are the division of this defined benefit program.  She would 
reflect the gross amount paid to her by John under “Pensions and 
annuities,” which is line 16a.

To cover these contingencies, consider a clause in the court order 
or settlement document that says:

Periodic payments made by Husband directly to the Wife 
which are not done by garnishment through the military 
retired pay center will be included in Wife’s income under 
Sections 61 and 71 of the Internal Revenue Code, and 
these payments are likewise excluded for Husband from 
his gross income. 

At the end of this paragraph, the drafting attorney may choose to 
insert the citations shown herein as authority for this clause.

State Income Taxes
While military retired pay is always subject to federal income taxa-
tion, one should not make the same conclusion in regard to state 
taxation.  The states of Alaska, Florida, Nevada, South Dakota, 
Texas, Washington and Wyoming have no individual income tax, 
while New Hampshire and Tennessee only tax income derived from 
interest and dividends.  Of the remaining states, about 16 have 
special rules for exemptions regarding military pensions.  North 
Carolina, for example, grants a full exemption for retired military 
personnel who have five years of service as of August 12, 1989, and 
otherwise there is a deduction of up to $4,000 (for joint tax filers 
the limit is $8,000).  The chart at Appendix 1 showing the special 
exemption rules is taken from www.military.com. 

Attorney Fees
On a related tax note, a former spouse receiving or trying to get 

Alabama Hawaii Illinois

Kansas Kentucky*** Louisiana

Massachusetts Michigan* Mississippi

Missouri++ New Jersey New York

North Carolina+ Ohio Pennsylvania

Wisconsin

 

a share of military retired pay should always be advised about the 
possible deduction of legal fees for work done on obtaining a portion 
of the military pension.  After all, the pension payments are taxable 
income for the former spouse.  And the legal work was done, and 
fees paid, toward the production of taxable income.13 The former 
spouse should be sure to ask her tax preparer as to whether this 
is a deductible expense and, if so, how much may legitimately be 
claimed as a deduction.

* * *
Appendix 1: States with Special Military Retirement Pay Ex-
emptions

The following States have special provisions for military or 
public pensions:
* = Exempts USPHS and NOAA retired pay as federal employment. 
*** = Exempt depending on date of retirement - pri-
or  to 1998;  af ter  this  date ,  some may be exempt. 

(continued on page 13)
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Military Pensions...
(Continued from page 12)

+ NC allows full exemption for retirees with five years of 
service as  of  August  12,  1989;  otherwise a  deduc-
tion of up to $ 4,000 ($ 8,000 for joint filers) is allowed. 
++ Missouri has a Public Pension Exclusion which covers a portion 
of pension income.

(Endnotes)
1 Mr. Sullivan is a retired Army Reserve JAG colonel.  He practices family 
law in Raleigh, North Carolina and is the author of The MiliTary Divorce 
hanDbook (Am. Bar Assn., 2nd Ed. 2011) and many internet resources 
on military family law issues.  A Fellow of the American Academy of 
Matrimonial Lawyers, Mr. Sullivan has been a board-certified specialist in 
family law since 1989.  He works with attorneys and judges nationwide as 
a consultant and an expert witness on military divorce issues in drafting 
military pension division orders.  He can be reached at mark.sullivan@
ncfamilylaw.com.
2 10 U.S.C. § 1408 (d)(2).
3 Id.
4 Hodgins v. Hodgins, 126 N.H. 711, 716, 497 A.2d 1187, 1190 (1985); 
Majauskas v. Majauskas, 61 N.Y.2d 481, 487-88, 474 N.Y.S.2d 699, 702, 
463 N.E.2d 15, 18 (1984).
5 Johnson v. Zoric, 2012 UT App. 22, ¶22-23, 270 P.3d 556 (2012), aff ’d 
in part Johnson v. Zoric, 2014 UT 21, 330 P.3d 704 (2014).
6 Torwich v. Torwich, 282 N.J. Super 524, 525, 660 A.2d 1214 (1995).
7 Guest v. Smith, 2011 Ky. App. Unpub. LEXIS 913 at *5, 2011 WL 
6412065 (2011).
8 Brown v. Brown, 2010 Conn. Super. LEXIS 1348; 2010 WL 2698272 
(2010).
9 Id. at *14.
10 Baker v. Commissioner, T.C. Memo 2000-164.
11 Pfister v. Comm’r, 359 F.3d 352 (4th Cir. 2004), aff ’g. T.C. Memo. 
2002-198; Proctor v. Comm’r, 129 T.C. 12 (2007); Mitchell v. Comm’r, T.C. 
Summary Opinion 2004-160; Weir v. Comm’r, 82 T.C.M. 281 (2001); 
Mess v. Comm’r, T.C. Memo 2000-37; Eatinger v. Comm’r, T.C. Memo 
1990-310.; and Lowe v Comm’r, 42 T.C.M. 334 (1981).
12  See, e.g., Bruce M. Bird and Marcia Sakai, “Structuring 
Payments as Deductible Alimony” The CPA Journal (New York Society 
of CPAs), August 2008.
13  Reg 1.162-2(b)(7): “Generally, attorney’s fees and other costs 
paid in connection with a divorce, separation, or decree for support are 
not deductible by either the husband or the wife. However, the part of 
an attorney’s fee and the part of the other costs paid [by the wife] in 
connection with a divorce, legal separation, written separation agreement, 
or a decree for support, which are properly attributable to the production 
or collection of amounts includible in gross income under section 71 are 
deductible by the wife under section 212.”

Editor’s Note:  In the Advocate, the Editors invite readers to share 
information about computer programs, websites, or technology that can 
be utilized to assist the family law practitioner.  However, the Family 
and Juvenile Law Section does not endorse or warrant the information 
provided.   In this issue, Valerie Nowottnick offers information about 
the “Evernote” software.  
 
In today’s fast-paced, technology-driven workplace, it is increas-
ingly important to implement software programs and applications 
that can streamline operations.  In reality, a practitioner does not 
need to break the bank to increase efficiency.  For example, the 
Evernote program costs pennies a day but can save big dollars in 
productivity costs.

Evernote
Evernote is a multi-faceted application that interfaces with a 
variety of programs including Microsoft Outlook and Adobe 
Acrobat.  Evernote gives an attorney the opportunity to work “in 
the cloud” by exchanging information via a phone app, desktop 
and tablet with synchronization features across all platforms.  As 
an organizational program, the user can create folders in Evernote 
to hold documents, reminders, and other important, case-sensitive 
information for remote access later.  
 
For example, suppose you are in court and you need a docu-
ment.  What are your options?  You cannot call your office from 
the courtroom.  You do not have time to compose and send an 
email.  This is where Evernote comes in – provided your office 
assistant has Evernote installed on his computer, running in the 
background.  You send a note to him via your phone/tablet app 
and ask that the document be placed in your client’s folder.  Voila!  
Within seconds, your folder synchronizes and the document is 
available to you on the spot.  In addition, “share” the folder with 
your client and they can easily upload documents into the folder 
for storage in their file.  No more multiple emails, phone calls 
and faxes – one seamless transition and exchange of information 
between attorney and client.
 
Another example of Evernote’s versatility is a “Work Chat” feature.  
Similar to chat messaging software, Work Chat allows communica-
tion with a client, colleague or involved party – even if they don’t 
have Evernote.  This feature is especially helpful for Family Law 
practitioners.  Upload or cut/paste your separation agreement into 
a note and begin a Work Chat session with your client.  In real 
time, they can make changes to the document that can then be 
incorporated into the draft.   In the same vein, a draft can be up-
loaded into a folder and shared with opposing counsel.  Opposing 
counsel can make the changes and send it back, instantly, without 
sending multiple emails with drafts.   This may sound minor, but 
the end result is less emails to go through in the inbox.
 
For anyone interested in more information about the program, 
visit www.evernote.com. 

Programs for Your Office:  
Evernote

By: Valerie Nowottnick, ACP,  
Paralegal Consultants
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CASE NOTES 
By: Sally B. Gold, Esquire

A Word from the Editors:  Aside from tirelessly championing and ad-
vocating for her clients, Baltimore attorney Sally Gold is also a tireless 
contributor to the Maryland Family Law Advocate.  The Case Notes 
that she routinely contribute to the Advocate cause us to think, debate, 
ponder, learn, question, challenge, and often laugh – sometimes all at 
the same time!  And she does all of this with a smile.  Anyone that knows 
Sally knows what we mean!  In this issue, Ms. Gold has contributed 
all of the Case Notes that follow below. For all of her past and recent 
contributions to the Advocate, the Editors sincerely thank her. 

CASE NOTE:  In Re Guardianship of Zealand W. and Sophia W.
The case of In Re Guardianship of Zealand W. and Sophia W., 
Court of Special Appeals, Sept. Term 2013, issued October 29, 
2014, involves, yet again, the issue of 3rd party rights to custody 
(and visitation).  The sad facts of this case were as follows:  Mom 
and Dad divorced, and custody of two children were granted 
to the Father.  Mother, who was an alcoholic, was granted only 
supervised access.  Seven years later, the Father died.  What then 
was to happen with Zealand and Sophia?

Notwithstanding the clear language of Md. Code Ann., Family 
Law Art., §5-203(9) (2) which states “a parent is the sole natural 
guardian of the minor child if the other parent: (i) dies....,” the 
Circuit Court for Montgomery County, pursuant to Md. Code 
Ann., Estates and Trusts Art., §13-702(a), appointed family friends 
as guardians of Zealand and Sophia after Dad’s death.  Some 200 
docket entries later, the COSA opined that §13-702 does not au-
thorize the Circuit Court “to appoint a third party as a temporary 
or permanent guardian of the person… when (1) the children’s 
mother is alive; (2) the mother’s parental rights have never been 
terminated, and (3) no testamentary appointment has been made” 
(Slip Op. at 20).

Conway Tattersall, the deceased father’s cousin, filed a guardianship 
action a few days after the Dad’s death, pursuant to the Estates and 
Trust Article.  It was his position that, in actuality, neither parent 
had been serving as guardian of the person of the minor children 
– the Dad by virtue of his death and the Mom by virtue of her 
court ordered limited access.  He alleged that Mom was unfit.  An 
emergency hearing was held.  Mom and her parents were present.  
Mom opposed the appointment of a guardian. Notwithstanding 
her objection, a guardian was appointed.1  Eventually, so was a best 
interest attorney.  A custody evaluation was also ordered.

However, as the Court of Special Appeals made clear, “this case is 
not now, nor has it ever been, a custody case.” Slip.Op., at ft. nt. 
9.  So it remanded the case to the Circuit Court – expressly stating 
that the trial court had no authority to name a guardian -- and 
directed the trial court to reconsider its denial of Mom’s motion 
to dismiss the petition seeking appointment of a guardian.  The 
clear inference to be drawn by the directive is that Mom was to 
have custody of her children.   In Montgomery County, only the 
Department of Health and Human Services can file a guardianship 
action, if there is a living parent.  Carroll County Dept. of Social 
Servs. v. Edlemann, 320 Md. 150, 577 A.2d 14(1990) instructs 
that “Absent specific authorization which does not now exist in 

this State, a Circuit Court has no authority to terminate a parental 
relationship other than through a decree of adoption or guardian-
ship under title 5, subtitle 3 of the Family Law Art.” Id. at 176.   
Mom’s rights had never been terminated.   Accordingly, had Mr. 
Tattersall wanted to go the guardianship route, he needed to bring 
in the local social services department to file an action.

This case evokes some interesting considerations:  Suppose Mr. 
Tattersall, instead of seeking guardianship, had sought custody.  
Suppose this case was a custody case.  We all know the high hurdles 
that Mr. Tattersall would have had to jump through: parental 
unfitness and exceptional circumstances (whether seeking custody 
or even visitation).  The Court of Special Appeals opinion reveals 
the following facts which would likely have supported either prong 
of that test:

At the time of divorce, 7 years earlier, Mom’s visitation 1. 
was required to be supervised by relatives.

The basis for the supervision was her history of serious 2. 
alcohol abuse.

Mom was alleged to have had long periods of unemploy-3. 
ment, a lengthy history of serious neglect of the children, 
and a history of bulimia.

Mom’s parents asked that they (not their daughter) be 4. 
appointed as guardians.

Not surprisingly, on the other hand, Mom contended that she was 
not unfit.  She cited (1) her current employment (which provided 
health insurance, but how long had that been for?); (2) her appro-
priate living arrangements (but it appeared that she had been most 
recently living with her parents); (3) her proactive communications 
with the school district (but the timeline of that was unclear); (4) 
where the children would be going if they lived with her; and 
(5) the identity of prospective therapists in her community who 
would be able to treat the children.  She acknowledged her regular 
attendance at AA meetings, her relationship with her sponsor and 
therapist (but the lengths of those relationships was unclear), as 
well as support from extended family and community.  
 
The appellate opinion does not reveal whether, in light of what 
appears to be her rehabilitation, the mother had ever sought to 
modify the very restricted visitation she had been previously 
awarded in the seven years between the divorce and the father’s 
death.  If her circumstances were so dramatically improved since 
the divorce, why had her visitation remained so restricted?  Had 
the Dad’s relocation made increased access logistically impossible?  
Were finances a factor?  Certainly, whether the mother had even 
tried to modify her visitation during the seven years prior to the 
father’s death seems as if it would be a pertinent factor.

Had Mr. Tattersall sought third party custody, it appears as though 
he may have had the factual basis to obtain it -- at least, he appears 
to have had a colorable claim.  And there would have been no need 
to terminate the Mom’s rights.  If custody had been granted to Mr. 
Tattersall and Mom had continued on what appeared to be her 
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CASE NOTES:  Re Guardianship...
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rehabilitation, she could have eventually sought increased access 
with her children and perhaps, ultimately, custody.   Under the 
guardianship route, however, the mother’s parental rights would 
have needed to be terminated first, never to be resurrected.

Let’s end with the same question with which we began:  What was 
to happen to Zealand and Sophia?  The Circuit Court appeared to 
have its eye on the ball, i.e., what is in the children’s best interest.  
It appointed a Best Interest Attorney.  It ordered a custody evalu-
ation.  In essence, it did all of the things one would expect from a 
court in a contested custody case.  The appellate court, however, 
never once mentioned the phrase “best interest of the children.”  
It focused instead solely on the circuit court’s misguided reliance 
on Estates and Trusts Act., §13-702(a) in an action in which there 
remained a living parent.  Is it actually in Zealand’s and Sophia’s best 
interest to be in Mom’s custody?  Have their rights been ignored?  
Does the failure of the (presumably) well-intended Mr. Tattersall to 
file a complaint for custody instead of a petition for guardianship 
mean that process trumps substance?

CASE NOTE:  Leineweber v. Leineweber
Leineweber v. Leineweber, CSA, Sept. Term 2013, filed Oct. 29, 
2014, addresses (primarily) income calculation as it relates to child 
support, as well as (secondarily) the process required in consider-
ing fee awards.

The parties in Leineweber entered into a Separation Agreement 
in 2004 and were divorced in 2005.  They agreed to exchange 
income information and recalculate child support every 2 years.  
Their 2004 income was set out in their Agreement: $150,000.00 
for Father and $75,000.00 for Mother.  In 2011, six (6) years after 
the divorce, Mother filed to modify custody and support.  The 
Master issued recommendations; no exceptions were taken.  On 
January 3, 2012, Father was ordered to pay $13,263.00 per month 
in support (increased from $2,199.00 in the Agreement), effective 
December 1, 2011.  Additionally, the Father was ordered to pay 
$110,156.00 in arrearages (for the 10 months from date of filing 
through November 2011), some child-related reimbursements, 
and $43,704.00 in legal fees.  

Not quite one (1) year later – on October 31, 2012 to be exact -- 
Father filed a Complaint to Modify, contending that his income was 
substantially reduced from the $838,426.00 the Court had found 
the prior year.  Specifically, he contended that his annual income 
was now down to approximately $400,000.  He sought modifica-
tion retroactive to January 1, 2012, presumably contending that the 
prior support of $13,263.00 per month was correct only for eleven 
(11) months from the time of filing through December 2011. 

Father argued that the trial court wrongly counted income he had 
deferred, including it both in the year he had earned it as well as 
in the year he had actually received it.  He appeared to be claiming 
that approximately $400,000.00 of income he received in 2012 
represented income he had deferred from prior years.  Father’s 
proof of his contention seems to have been one document which 
indicated distributions from his deferred compensation plan:  ap-
parently monies he earned and deferred in 2005 and 2007 were 
withdrawn between December 1, 2011(coincidentally, after the ef-

fective date of the prior order), through March 31, 2013.  However, 
Father had not previously challenged or appealed the January 3, 
2012 support order.  By seeking retroactivity (prior to his date of 
filing!) in his new modification petition, he was essentially seeking 
a back door review of the January 2012 Order.  

Pursuant to their original support agreement, the parties did meet 
in April 2006 to exchange income information and recalculate sup-
port.  Based on the documentation that Father produced at that 
time, the parties agreed that Father’s income for that year would be 
$144,000.00.  Since what Father claimed to be his 2006 income 
was below that set out in the parties’ Agreement, ($150,000), there 
was no recalculation of support at that time.  However, in reality it 
turns out that in 2005 Father’s income was actually $291,125.00; 
in 2006 it was $402,791.00; in 2007, $356,434.00; in 2008, 
$392,796.00; in 2009, $422.060.00; and in 2010, $626,570.00.  
Through October of 2011 -- the time of the hearing on Mother’s 
initial modification complaint -- Father’s income for the year was 
$838,426.00.  

The record does not reflect whether the parties met in 2008 or 2010 
to recalculate the support obligation. Was it not worth Mother’s 
effort in light of what Father claimed to be his 2006 income?  
Had Father’s income actually decreased, one would anticipate he 
would have eagerly exchanged income information and sought 
a reduction.  In any event, since support had not been increased 
from 2004 through 2011, it appears that Father had been woefully 
underpaying support for a significant period of time.  

There was a hearing on Father’s complaint to modify in April 2013; 
the Master recommended that the court deny Father’s request for a 
reduction.  Mother had an expert testify who apparently said that 
deferred money should be treated as income both in the year it was 
deferred and the year in which it was paid.  The Master did not 
accept that contention.  However, the Master found that Father 
failed to meet his burden of proving that his income had decreased 
because he failed to prove how much of the money which he had 
received in 2012 had been included in his income.  
 
The Maryland Judiciary Case Search, however, does not reflect 
any modifications between the date of divorce and the 2011 
filing by Mother.  If there had been no prior modifications of 
support during that time period, any monies deferred in 2005 
and 2007 would not have been utilized in the prior recalculations 
because there were no recalculations.  Presumably, had the income 
information he had provided in 2006 been accurate, there would 
have been an increase at that time, and then again in both 2008 
and 2010.  Instead, once his ex-wife caught up with him, rather 
than be gracious and recognize that he had escaped six (6) years 
of substantially increased support, he tried to limit the increased 
award to an eleven (11) month period.    

Ultimately, the premise that this case makes clear is that income 
can only be counted one time, and we now know that deferred 
income is counted in the year in which it is earned, not the year in 
which it is actually received.  That makes sense; otherwise people 
could manipulate their income and defer substantial sums until 
their children had reached the age of majority.   Although many of 
us typically use box 5 on a W-2 for income calculations, there can 
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now be no question that deferred income is counted as income for 
child support purposes in the year in which it is earned.    What is 
also clear is when a litigant takes a position that does not appear to 
be in his/her children’s best interest, you don’t win friends and influ-
ence people.  Did Father honestly think it was fair to his children 
in 2006, 2007, 2008, 2009, and 2010 not to receive the benefit of 
his increased income?  Also, one would think a litigant with that 
level of income would have had more evidence to produce than 
the single piece of paper to which the court referred.  One would 
have thought he would have brought in additional fact witnesses, 
e.g., the company comptroller, someone from human resources, his 
accountant, or expert testimony.  Clearly, both the appellate court 
and the trial court was underwhelmed with his presentation.  

Secondarily, the Court of Special Appeals did issue a surprising rul-
ing with regard to attorney’s fees.  Mother had received a significant 
fee award when she originally sought modification.  She also sought 
fees for Father’s failed effort to reduce his support.  Her fee request 
for that action was denied without hearing.  The Court of Special 
Appeals, in interpreting Family Law Article, §12-103, held that a 
court can deny a request for fees and costs without a hearing, and 
without consideration of the financial status of each party, the needs 
of each party and whether there were substantial justification for 
bringing, maintaining or defending the action. 
  In other words, when awarding fees, all those factors must 
be addressed.  However, when a Court is denying such a request, 
no such consideration is apparently required, nor is a hearing.  
Although Mother had filed for fees, the Court noted that Mother 
did not make a request of the court at the exceptions hearing to 
accept evidence on fees or hear argument.  That inaction was 
treated as a waiver.  However, the appellate Court’s treatment of 
this issue ignores common procedural practices in various Maryland 
venues.  For example, although fee petitions are sometimes heard 
during the underlying trial or at exceptions hearings, fee petitions 
are also sometimes filed subsequent to the conclusion of those 
proceedings and are often separately addressed.  Each court has a 
different process for handling fee petitions.  That Mother made 
no request to take evidence or hear argument on the fee request 
during the exceptions hearing would not, ordinarily, mean that 
she had waived or withdrawn such a claim.  Certainly given the 
varying processes of different jurisdictions, it is hard to anticipate 
how this ruling will be implemented.    

Tips/Questions for Practitioners
The Leineweber opinion give rise to the following tips and issues 
for domestic relations practitioners:

1. When you are aware that your client has an obligation 
pursuant to an Agreement to exchange income information, 
should you urge him/her to initiate that exchange even absent 
a request from the other side?
2. Given that child support was involved and there was such 
a dramatic increase in Father’s income, what impression did 
Father make on the Court in his modification action in light 
of the prior misrepresentation of his income?
3. The Leineweber opinion does not reflect how the in-
creased child support amount was derived – whether by ex-
trapolation or based on children’s actual needs.  Had Father’s 
life style increased so dramatically that the children needed 

an additional $10,000.00 dollars per month in child support 
in order to keep pace with him?  Was the $2,199.00 in the 
original Agreement not adequate from the start?  Clearly, over 
the course of time, the children’s needs had increased.  The 
enactment of the new Guidelines would also have contributed 
to the size of the increase.  What evidence will support such 
an increase?
4. If Father had attempted to restrict the requested increase, 
what would have been the basis for Father trying to do so?  
Does he come to court with clean hands?
5. If the parties had complied with their agreement and 
exchanged accurate income information, child support should 
have increased in 2006, 2008, and 2010.  But the Court can’t 
go behind the date of filing.  Should we as practitioners include 
a provision in agreements that contractually binds parties to 
the adjusted support numbers, notwithstanding when the 
filing occurs?
6. When fees are sought, what efforts must attorneys make 
to request a hearing or ensure that testimony is taken and 
evidence received at any hearing related to the matter?

CASE NOTE FOLLOW-UP:  McALLISTER V. McALLISTER
Sept. Term 2013, issued on August 1, 2014 

Editor’s Note:  Sally Gold’s original Case Note regarding the case of 
McAllister v. McAllister appeared in the October 2014 issue of the 
Maryland Family Law Advocate.  Since that time, the erstwhile 
author has dug deeper into the background of that action.  Here are 
the results:

The original case note on McAllister v. McAllister raised several 
questions about the underlying facts, some of which were not 
clearly set out in the unreported decision.  This writer has now 
read both briefs and talked to counsel for the parents.  This ad-
ditional work has answered some of the original questions raised, 
as well as confirmed some of the initial observations as set out in 
the prior case note.

A brief recap:  By agreement, Mom obtained sole physical and 
legal custody of two boys, 8 and 11 at the time of divorce.  Two 
months post-divorce, an incident occurred during Dad’s visitation 
whereby Dad disciplined the older boy.  The younger boy called 
Mom, claiming his brother was being injured.  The police were 
called, criminal charges were brought (and dismissed), and Mom 
sought a Protective Order (which was denied).  Dad then sought a 
Modification of Custody because he had no access with the children 
for several months following the alleged incident.  At the close of 
several days of hearing before a Master, he withdrew his claim for 
physical custody, seeking only legal custody while agreeing that the 
boys continue to live with Mom.  His claim was denied, as were 
the exceptions he subsequently filed.  

The author’s additional research has determined that following 
the Master’s hearing, the exceptions hearing, and the appellate 
hearing, the relationship between Dad and the boys has not im-
proved.  It was also apparent the facts of this particular case drove 
the result.

Mom’s brief reveals while the parties were married, Dad and the 
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oldest son clashed frequently. She admitted the boy was a difficult 
child; she also noted that Dad had failed to attend a child’s el-
ementary school graduation.  Post-separation, Mom contends the 
relationship further deteriorated because Dad missed visits and, 
on several occasions, called the police to enforce his visits, which 
caused the children to be interviewed by police officers.

Mom testified she would take the children to the visits with Dad 
but couldn’t force them out of the car.  Although Dad videotaped 
these failed exchanges, presumably to put the blame on Mom, he 
would curse at her in front of the children.  These actions were 
also captured on videotape.  Dad claimed that Mom would set up 
other activities during his visitations as a way of discouraging the 
children from going or setting up Dad to be the bad guy.  Dad 
claimed that the oldest boy parroted Mom’s claims that Dad was 
abusive, unfaithful and an alcoholic, thus laying the estrangement 
at her feet.

It is apparent things were not good between Dad and the boys 
after the separation.  But Dad agreed to sole physical and legal 
custody to Mom, presumably with full knowledge of the obstacles 
he claimed she created for his visits and the lack of civility in their 
communications.  That being so, what was the change in circum-
stances post-divorce?  Frankly, it sounds like what ensued was just 
more of the same.  Sometimes after the ink is dry in a Judgment of 
Divorce, tensions ease, stress is reduced, and acrimonious parties 
become more civilized.  We’ve all seen that happen.

In this case, however, just the opposite occurred.  Numerous 
proceedings arose out of the unfortunate post-divorce incident 
at visitation.  Then Mom stopped paying the mortgage.  Conse-
quently, Dad stopped paying alimony and child support, claiming 
he needed to do so to catch up on the mortgage.  Things went 
from bad to horrible.

At the end of the day (or, more accurately, several days of hearings), 
there was a hotly contested case wherein Dad testified, called Mom 
as a witness, and called several other persons.  Mom also testified, 
called Dad as a witness, and called other persons.  Additionally, 
the BIA put on her case.  Dad withdrew his claim for sole physi-
cal custody and sought no further change to the physical access 
schedule.  All he ultimately sought was sole legal custody.  

The Master, after setting forth 163 findings of fact, did not rec-
ommend sole legal custody to Dad.  In her opinion, “It would be 
a recipe for disaster, as the level of anger and animosity between 
the parties is extremely high, and the communication is extremely 
poor.”  The trial court, in denying Dad’s exceptions, called the 
idea of sole legal custody to Dad “Just plain stupid.”  This author, 
however, does recall one situation where -- after a contested trial 
-- a Baltimore Circuit Court Judge did just such a thing.  Appar-
ently, that Jurist believed the only way the physical custodian would 
keep the non-custodial parent informed as to the child was to grant 
the non-custodial parent legal custody.  It was an unconventional 
solution to a difficult problem, and it did keep the custodial par-
ent from excluding the non-custodial parent from the child’s life.  
The Court of Special Appeals, in the instant case, did not offer any 
insight as to how it felt about this unusual proposal.

Both the written materials and conversations with counsel from 
the McAllister case confirmed the high level of acrimony, as well as 
the fact that the situation has not improved.  Although there was 
an agreement for reconciliation therapy with the counselor chosen 
by Dad, it hadn’t happened as of the time of the conversations with 
counsel.  There’s been lots of court time, lots of legal fees and, yet, 
nothing is different.  Would things have been any different if Dad 
had apologized to his boys for the April incident?  If the Master, 
trial judge or appellate court had perceived Dad as accepting 
responsibility for the estranged relationship, would things be any 
different?  Is there anything the Courts can do when things reach 
this stage? We confront high conflict cases like this all the time.  
Does anyone have any suggestions for solutions?

CASE NOTE:  ATTORNEY GRIEVANCE COMMISSION 
V. MERKLE
As most Attorney Grievance Commission actions tend to do, the 
case of Attorney Grievance Commission of Maryland v. Merkle, 
September Term, 2013, filed November 24, 2014 provides a cau-
tionary tale for practitioners.

Mr. Merkle met Ms. Coates while both were in the clerk’s office of 
the District Court in Prince George’s County. She was filling out 
paperwork for a DV filing.  Mr. Merkle, an attorney, offered that 
she was doing it incorrectly and he handed her his business card.  
Thereafter, over the next two year period, they exchanged emails 
and communicated on Facebook.  Although some of the e-mails 
discussed legal strategy in dealing with Coates’ marital situation, 
others were of a social nature and could be perceived as flirtatious 
(from Merkle to Coates).  

Approximately one-and-a-half years after the initial meeting, Coates 
retained Merkle to represent her in her divorce.  Merkle also filed 
a libel/slander action against Coates’ husband.  After a pendente 
lite hearing in the family law case in which no relief was granted 
to Coates, she terminated Merkle’s representation of her.  

In a subsequent disciplinary action, Bar Counsel alleged a lack of 
competence on the part of Merkle, a lack of diligence, a failure to 
communicate with Coates in such a way she could make informed 
decisions, improper direct contact with a potential client, and 
misconduct.  The hearing judge found no violations by Merkle 
and recommended dismissal of the action.  Bar Counsel took 
exceptions.  Those exceptions were denied.  

In reviewing the allegations against Merkle, the Court of Appeals 
addressed the issue of social media.  It said, “[A] lawyer has discre-
tion to communicate with clients or prospective clients through 
social media.”   A footnote by the Court of Appeals, however, is 
a bit more instructive: “To be sure, we do not suggest that social 
networking sites such as Facebook ought to be avoided by attorneys 
outright.  Indeed, attorneys may find them as useful as networking 
tools.  Attorneys should exercise caution and be guided by profes-
sionalism when contacting clients or prospective clients through 
the internet, however, recognizing that any communication is both 
permanent and public.” Slip Op., p.27.  

All family law practitioners have seen how our clients get them-
selves in trouble on social media.  How many times have we used 
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a Facebook posting as damning evidence?   The Merkle case is a 
reminder that we, as practitioners, need to be careful about our 
own postings.  Perhaps those of us without Facebook pages (i.e., 
many of us of a certain age) are safe.  However, as we dinosaurs 
eventually become extinct, the remaining practitioners will need 
to be circumspect.

Also interesting to this writer was Judge Watts’ dissent (joined by 
Judges Harrell and Battaglia).  Judge Watts identified “an all-too-
important point.”  She noted that “Women, and members of the 
public in general, routinely turn to lawyers when they are vulnerable 
------e.g., during divorce, child custody, and criminal proceedings 
and so forth.” Slip Op., Dissent at p.2.  She found fault with the 
fact finding of the hearing judge and went on to say: “the potential 
that Merkle abused his position of power with a client who was 
in an emotionally vulnerable position is troubling and cause for 
concern, to say the least.” Id. at p. 4.

By definition then, aren’t all of our clients in the family law arena 
emotionally vulnerable?  Does this mean we have some heightened 
responsibility beyond that of other lawyers?  Aren’t all of our clients, 
understandably, upset, emotional and irrational at times?  Judge 
Watts’ dissent should be read as a clear warning to the domestic 
bar:  be careful, be professional, and don’t even come close to the 
line.  The perceptions of an emotionally vulnerable client may not 
be held to a generic, reasonable person’s standard.  ACT WITH 
CAUTION AT ALL TIMES.

CASE NOTE:  ATTORNEY GRIEVANCE COMMISSION V. 
POVERMAN
Attorney Grievance Commission of Maryland v. Poverman, Court 
of Appeals, September Term, 2014, filed November 21, 2014.

Christopher Poverman, a lawyer admitted both to the Delaware 
Bar and Maryland Bar, was disciplined by the Delaware Supreme 
Court.  His violations in Delaware appear to have been limited to 
failing to comply with CLE requirements.  He also failed to re-
spond to correspondence from the Delaware Office of Disciplinary 
Counsel, but the underlying event itself appeared to be relatively 
modest.  He subsequently misrepresented on a registration form 
that he completed his CLE requirements.  The Board concluded he 
had violated its disciplinary rules and imposed a public reprimand 
with conditions.  

Bar Counsel of Maryland thereupon initiated a reciprocal disciplin-
ary proceeding.  Bar Counsel sought disbarment, claiming that 
Poverman’s false representations were intentionally deceitful.  The 
Court of Appeals ordered an indefinite suspension with the right to 
apply for reinstatement after no less than one (1) year.  Viewed in 
this vacuum, the Poverman opinion is a mildly interesting case.

What is extraordinary in this case, however, is its reference to the 
Kepple, per curiam, decision issued in June of 2013 which flew 
under the radar.  On June 21, 2013, the Court of Appeals issued At-
torney Grievance Commission of Maryland v. Cristine A. Kepple, 
a case from the 2007 Term (yes, the 2007 Term).  
 
In that action, Bar Counsel alleged that Ms. Kepple, who attended 

law school in West Virginia, received the benefit of in-state tuition, 
although she was not a West Virginia resident at any time during 
her law school career.  She then failed to inform the State Board of 
Law Examiners that she had knowingly concealed that information 
from the law school.

Ms. Kepple, originally a Maryland resident, received an under-
graduate degree from the University of Maryland at College Park 
and received in-state tuition there.  At some point, she moved to 
West Virginia, obtained employment, and became engaged to Barry 
Sweitzer, a co-worker.  While living in West Virginia, she applied 
to the West Virginia University College of Law.   Seven or eight 
months after applying to law school in West Virginia, Ms. Kepple 
moved back to Maryland and married Mr. Sweitzer.  She began 
law school in August 1991, after her relocation to Maryland.  She 
maintained a West Virginia Post Office Box and did not advise the 
law school of her relocation to the State of Maryland.   During her 
schooling, she paid in-state tuition at West Virginia, notwithstand-
ing that she lived in Maryland.  She was admitted to the Maryland 
Bar in December 1994.  She and Mr. Sweitzer were divorced in 
2004 in Maryland.  The Maryland Judiciary Case Search reveals 
post-divorce proceedings between them lasting for approximately 
a year and a half.  

In 2007 Mr. Sweitzer, her then ex-husband, himself a lawyer, filed 
a complaint with the Attorney Grievance Commission about Ms. 
Kepple.2  The trier of fact found that Ms. Kepple knowingly con-
cealed her true residence from the law school and knowingly and 
untruthfully answered question 17 on her Bar application, i.e., 
whether there are circumstances and/or unfavorable incidences 
which could have a bearing on character.  Bar Counsel sought 
indefinite suspension with the right to apply for reinstatement.  
Ms. Kepple requested only a reprimand.  

The Court found Ms. Kepple’s position that (1) she did not 
understand her obligation to inform the law school of her actual 
state of residency, and (2) she did intentionally mislead the Board 
of Bar Examiners, not to be credible.  Consequently, the Court 
suspended her with the right to re-apply within 30 days.3   The 
Court stated the following: 

Due to the unique posture of this case, in that the operative 
facts only came to the attention of Bar Counsel thirteen 
years after the misconduct occurred, significant and unique 
mitigating factors exist weighing in favor of Respondent. As 
Judge McDowell noted, Respondent has no prior disciplinary 
violations. In her approximately fourteen years of practicing 
law in Maryland preceding argument in this case, only two 
complaints were filed against her. Both were dismissed im-
mediately by Bar Counsel. Moreover, the hearing judge found 
that the complaint filed against her in the present case was 
initiated by her former husband . . . merely for the purpose 
of retaliation.  Respondent was regarded highly in Garrett 
County and by the partners at her law firm, and has been 
known to have a very high character for honesty and veracity 
as well as a reputation for truth, veracity and integrity in the 
community in Garrett County, Maryland.  Thus, Respon-
dent’s misconduct appears to be of an isolated nature in a 
career otherwise conforming to the rules and standards of the 
Maryland Lawyers’ Rules of Professional Conduct. See Prince 
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George’s County Bar Ass’n v. Vance, 273 Md. 79, 84, 327 A.2d 
767, 770 (1974) (noting that the isolated nature of Vance’s 
intentional dishonesty weighed in favor of a lesser sanction). 
Moreover, Respondent was youthful and inexperienced at the 
time of her misconduct, which bespoke less than fully formed 
sound judgment.  Respondent’s actions upon learning of the 
complaint in the present case provide further mitigation. The 
hearing judge found that Respondent is truly remorseful for 
her actions that led to the filing of the complaint herein.  She 
also immediately contacted her former law school and met 
with the Dean to offer repayment to the University for the 
tuition that she should have paid, but did not. The Dean 
declined her offer.

Hell hath no fury like a woman scorned?  Mr. Sweitzer certainly 
turns that maxim on its head as it is clear that he brought the matter 
to the attention of Bar Counsel with a strictly retaliatory purpose 
and intent.  Was he engaged in any conduct unbecoming to the 
practice of law?  What triggered his complaint?  Was it pure mean 
spiritedness?  Was the purpose to eliminate a source of income 
to his ex-wife forever?  As an officer of the Court, he under an 
obligation to report conduct which he believed to be unethical?   
If so, why didn’t he report Kepple’s conduct years earlier?  Also, 
did he benefit from the reduced tuition, because their household 
had more income than it would have had if Ms. Kepple paid out-
of-state tuition?

On the one hand, it is reassuring to see that the Court of Appeals 
recognized the particular circumstances which brought this matter 
to the Court’s attention, as well as Ms. Kepple’s 14 years of honor-
able practice.  On the other hand, as family law practitioners, we 
are all familiar with the threats that parties make to one another in 
the course of litigation.  Here Mr. Sweitzer appears to have actually 
engaged in the behavior that others typically only threaten. 

This case was from the September 2007 Term, so for six (6) years 
Ms. Kepple had this matter hanging over her.  Was there something 
so unusual about this case that it took the Court of Appeals so long? 
Was its long pendency punishment enough for Ms. Kepple?  Is there 
any statute of limitations applicable to attorney misconduct?

This case demonstrates those threats made by spouses and exes are 
real and that there are few people who know as much about you 
as your spouse or ex-spouse.  It is clear that there are people who 
will use whatever information they have to hurt another, notwith-
standing (or perhaps because of ) the consequences.   Even without 
violating confidences, we sometimes vent to friends, spouses, or 
colleagues about our errors and mistakes.  We might ask those same 
people for their advice in how to handle professional situations.  Are 
those people duty-bound to report us?  Even if not duty-bound, 
are we placing ourselves at risk by revealing our failings?  It goes 
without saying that those who once loved us know lots about us.  
And, therefore, they have the ability to hurt us, emotionally and 
professionally.  Holey Moley, this is scary!

(Endnotes)
1 Within 5 days of Dad’s death Mr. Tattersall filed his Emergency Peti-

tion.  A hearing was held the same day.  Impressive! An appointment of 
temporary guardianship was made, as well as the granting of supervised 
visits to Mom.  

2 A bit of further digging revealed AGC v. Sweitzer, 395 Md. 586, 911 
A.2d 440 (2006).  Mr. Sweitzer was himself indefinitely suspended based 
on two (2) incidents:  (1) Misrepresenting that he had the authority to 
sign his ex-wife’s name (i.e. Cristine Kepple) on the MVA gift certification 
from with regard to a transfer that was not a gift, and (2) not acting with 
due diligence in ensuring that a deed had been recorded for a client.  He 
was found to have attempted to defraud the State of Maryland by trying 
to avoid the payment of sales tax on the vehicle.  The Court of Appeals 
found his conduct to be “egregious.”  Within months of his suspension, 
he filed the complaint against Ms. Kepple.
3 In fact, she did reapply and was readmitted promptly.

Another Top 10 List: 
Top Ten Tips To Determine 
if Someone is Hiding Assets

By:  Brian K. Pearlstein, Esquire

 
I always start to think about hidden assets when I see…

1. Actual income is higher than what’s reported on tax returns.
2. Lifestyle exceeds what income should support (especially 
if no significant debt is accumulating).
3. Lots of “write it offs.”
4. A phony debt repayment plan to a friend or  
family member.
5. Multiple business entities, such as LLC’s, LLP’s, and 
Corporations for just one business pursuit.

a) For example, general contractor that has an entity to 
negotiate and enter into the contract, another to handle 
the building, and another to receive the money.

6. A cash heavy businesses.
7. Paying for personal expenses through the business (using 
checks, credit cards, cash from business, etc.)
8. Payments of benefits or salary to nonexistent 
employees.  
9. Assets transferred from businesses to third parties who are 
relatives or friends of the spouse.
10. Money paid from businesses to someone close without 
any legitimate basis, such as for services rendered.
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Tips From The Section Council

Editor’s Note:  To close this 
issue, The Advocate offers, 
as a new feature, tips from 
current or former members 
of the Family & Juvenile 
Law Section Council:

From Justin Sasser, Es-
quire:
Practice Tip:  Prepare 
Your Clients for Child 
Access (Custody/Visita-
tion) Mediation
Absent a history of do-
mestic violence, child ac-
cess mediation is required 
in all contested custody 
cases before the Mary-
land Courts.  Knowing 
this, it is wise to actually 
sit down with your cli-
ent and a calendar, and 
have them explain to 
you their proposed child 
access schedule. If, in the 
sheltered environment of your office, your client has trouble dem-
onstrating to you how “their” schedule works, then you can only 
imagine what problems lie ahead when they try to do so without 
your assistance, in the presence of a mediator and “the other side”. 
And truly, your client probably has no more desire to call you on 
the eve of a holiday with a frantic custody/visitation dispute then 
you have in taking such a call.  The time you spend with your 
client in thoroughly thinking through the pros and cons of the 
various permutations and computations of the time they propose 
to spend with their children will pay dividends to you and your 
client in the long run.
-Justin Sasser, The Law Office of Justin J. Sasser, Upper Marlboro, 
MD

From Kristine Howanski, Esquire:
Practice Tip:  Tailor Your Case Presentation to Your Closing 
Argument
From my past experience as a general trial litigator, I knew to 
tailor my evidence to the jury instructions I ultimately wanted 
the Judge to use.  When I translated that to family law, I learned 
to start my trial preparation with my closing argument so I would 
have the template for what I wanted to be able to argue in the end 
as my guide for what I needed to produce in the way of evidence 
during the trial.  
-Kristine Howanski, Howanski, Meadows & Erdman, LLC, Towson, 
MD

From Jim Milko, Es-
quire:
Practice Tip:  At the 
very onset, educate your 
client as to law and 
procedure, and explain 
how those things might 
apply to the facts of the 
Client's situation
Other than a meeting 
for trial preparation or 
settlement, the very first 
meeting with the domes-
tic relations client may be 
the most important one.   
Typically, a client comes 
into the first appoint-
ment feeling scared, an-
gry, confused, uncertain, 
lost, or a combination of 
all of those things.  The 
attorney cannot fix all of 
those things, but right 
at the onset the attorney 
can diminish the client’s 

fear of the unknown.  At every initial consult, I obtain enough of 
a factual background to have a decent understanding of the history 
of the marriage, including the history of the parenting, the finances, 
the incomes, the assets, etc.  Once that is accomplished, I take the 
client through a primer on divorce law in Maryland – grounds, 
legal and physical custody, use and possession, child support, ali-
mony, marital property and counsel fees – and explain how that 
law might apply to the facts of her case.  I then also explain the 
Court’s procedural process so that the Client understands the ‘life’ 
of a Court case, as well as alternatives to litigation.  
Maybe this is unorthodox, as I charge for initial consults and this 
meeting often runs two hours or beyond.  Yet, by the time the cli-
ent leaves the office, the Client has a much firmer grasp of the law, 
and where he or she stands under that law.  Think about it:  How 
can a client possibly make good decisions regarding goals, strategy, 
settlement, and litigation if the client has no reasonable context 
from which to form those goals and decisions?  Of equal import, 
this approach diminishes, to some extent, the client’s significant 
fear of the unknown.  For many domestic relations litigants, a 
separation and divorce might be the first major legal issue that they 
have faced in their lives.  After a couple of decades of practicing 
family law, I have learned not to underestimate how debilitating 
the ‘fear of the unknown’ can be for a client.
-Jim Milko, Trainor, Billman, Bennett & Milko, LLP, Annapolis, 
MD


