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Chair's Message - November 2015 A Note From The Editors

Greetings to the members of the Family and Juvenile Section 
of the Maryland State Bar Association. My name is Craig Little 
and it is my pleasure to serve as Chair of the Section Council 
for the 2015-2016 term. I met with many of our members at 
the Bar Convention in June, and I look forward to meeting 
with many more of you. In Ocean City, I gave emphasis to 
goals I would like to achieve during the coming year. Let me  
summarize those for you.

• The Section will continue to provide continuing legal  
education seminars at the high level of quality to which the 
members of our Section have been accustomed. Look for  
advanced training for Best Interest Attorneys in the fall and 
Hot Tips in February. Rebecca Fleming will chair the CLE  
Committee this year.

• The Legislative Committee will continue the almost  
impossible task of monitoring and testifying on legislation 
that may affect our practices in the years ahead. Luckily, 
our co-chairs, Lindsay Parvis and Deena Hausner make the  
impossible look easy.

• Brian Perlstein is chair of our Social Media Committee. Our 
web page on the MSBA website has been completely overhauled 
much of which was the result of Brian’s efforts.

• The Section will continue to prepare and distribute the  
Maryland Family Law Advocate. This informative newsletter 
is scheduled to have three or more issues this coming year. Let 
us know what features you enjoy and what we can change to 
better serve you.

• We will continue our collaboration with the Maryland 
People’s Law Library in ensuring that accurate and up-to-date 
information is provided to the public.

• Last year Vince Wills (the now Immediate Past Chair) 
and I began an initiative to bring to the general public an  
understanding of Family Law and the Court procedures in a way 
that the general public is able to comprehend. Family Law for the 
Public (FLFTP) held its first seminar at Chesapeake College in 
Wye Mills, Maryland just after the Bar Convention concluded. 
It was well attended and well received. It is planned that all 
the jurisdictions in Maryland become a part of this program.  
Additionally, the program will be expanded this year to include 
videos of the different subject matters in Family Law and the 
related Court procedures.

• This year at least three of the Section Council monthly meetings 
shall be opened to all members of the Section on a limited basis.

So, having said all that, I now say to you – GET INVOLVED! 
Help plan a CLE. Volunteer to write testimony or come down 
to Annapolis and testify. Write an article for the newsletter. Be a 
presenter at a FLFTP seminar. Attend an open meeting. I and the 
members of the Section Council look forward to a great year!

Happy Fall. As we were prepar-
ing this edition of the Maryland  
Family Law Advocate, the crisp 
chill of autumn filled the air. And for  
Family Law attorneys, the color of the 
leaves is not the only thins changing. 
On October 1, 2015 a major change 
to the grounds for divorce statute  
became law. Over the next few 

months it will be interesting to see what you think of the new 
mutual consent ground.

We think this is a great edition of The Advocate – note the 
variety of articles regarding areas of law that go outside the 
normal scope of our ‘comfort levels’! -- and we want to thank 
those of you who made it possible. Sally Gold has provided 
her now famous “case notes” dealing with some issues that 
our readers should be prepared to deal with and/or to avoid.  
Nicolas Orechwa provides an outstanding primer in dealing with 
Administrative Hearings in child abuse and neglect cases. 

If you are like some of us, reading tax returns can be  
confusing; but John Faggio, CPA, CFA makes the task a little 
less daunting in his article, “Speed Reading Tax Returns”. New 
contributor Laurie Wasserman shares an experience as a Best 
Interest Attorney for a special needs child, while Stephanie Fink 
delves into how guardianships for disabled adults and other  
aspects of elder law can impact the family law attorney. These are 
just a sampling of some of the terrific articles in the edition!

The Editors truly appreciate everyone who contributes and we 
encourage you to make submissions for our next issue. Our 
readers have vast knowledge, and experiences. Sharing those 
experiences will be not only informative to our community of 
lawyers but will help all of us to improve our skills. The better 
the individual lawyers, the better the practice of law.

Happy journeys, and we will see you again in a few months!

- Jim Milko, Walter Herbert, and Ralph Sapia
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These go into effect October 1, 2015, unless otherwise 
indicated. These are summaries only – so read the statute!

In addition, for a full summary of all family law related 
legislation introduced in the 2015 session – including those 
bills that did not pass, please check out the FJLSC webpage: 
http://www.msba.org/uploadedFiles/MSBA/Member_Groups/
Sections/Family_Law/FJLSC_2015_Legislative_History_
Summary.pdf. 

2015 Passed Legislation Debrief – Are You Ready?
By: Lindsay Parvis, FJLSC Legislative Committee Co-Chair

FAMILY LAW:

Family Law §7-101 – Absolute Divorce Grounds – Mutual Consent
Allows divorce based upon “mutual consent” when the  
parties do not have minor children in common. The law requires 
the parties sign and submit a written agreement, resolving all  
issues regarding alimony and distribution of property, there is no  
pending action to set aside the agreement before the hearing, 
and both parties appear at the divorce hearing. Specifying that 
agreements pursuant to the mutual consent ground may be  
incorporated but not merged into the Judgment of Absolute 
Divorce and modified pursuant to Title 8.
Family Law §7-102 – Limited Divorce Grounds – Separation
Eliminates the requirements of voluntariness and no  
reasonable expectation of reconciliation in limited divorce 
ground of separation. Also eliminates conditions precedent to 
granting a limited divorce requiring good faith reconciliation 
efforts and cost of those efforts.
Family Law §7-101 – Application for Divorce – Residency Requirement
Reduces, from 1 year to 6 months, the residency requirement to 
file for divorce if the ground occurred outside of Maryland.
Family Law §10-301 et. seq. – UIFSA Revision
Brings UIFSA into compliance with the Hague Convention 
regarding foreign support orders. 
**Effective July 1, 2015**

DOMESTIC VIOLENCE:

JUVENILE/CINA/TPR:

Family Law §4-506 & 4-507 – 2-Year Protective Order with 
Respondent’s Consent
Allows for a 1-year final protective order to be extended with 
respondent’s consent for an additional 1 year, if extended within 
1 year of the original granting of the final protective order.
Family Law §4-506 – Additional Relief in Final Protective Order
Allows a court, when granting a final protective order, to “order 
any other relief that the judge determines is necessary to protect 
a person eligible for relief from abuse.”
Family Law §4-506 – Permanent Protective Orders –  
Conspiracy or Solicitation to Commit Murder
Expands the crimes entitling a court to issue a permanent  
final protective order, when the individual was convicted and  
sentenced to serve a term of imprisonment of at least 5 years and 
has served at least 12 months of the sentence, now to include 
“conspiracy or solicitation to commit murder”.
Family Law §4-504, 4-508.1 & Courts & Judicial  
Proceedings §3-1503 - Protective Order and Peace Order 

Courts & Judicial Proceedings §3-812 – Child Abuse & 
Neglect – Waiver of Reunification Efforts
Expands the circumstances allowing a waiver of reunification 
efforts, now to include chronic or sever physical abuse, chronic 
and life-threatening neglect, sexual abuse, torture, knowing  
failure to protect, severe physical abuse or death of another child 
or sibling in the household, and abandonment.
Family Law §5-701 – Centralized Confidential Database
Revises the process of maintaining a central registry, now  
centralized confidential database, of child abuse and neglect cases.
Criminal Procedure §10-105 & 10-106 – Transfer to Juvenile 
Court – Petition for Expungement
Requiring the filing of petitions of expungement for transferred 
juvenile matters in the court of original jurisdiction from which 
the order of transfer entered.
Courts & Judicial Proceedings §3-816.1 & Family Law 
§5-525 – Information and Services for Foster Children and 
Former Foster Children
Requiring a finding in review hearings whether a local  
department has made reasonable efforts, for a child who is at 
least 18 years of age, to enroll the child in health insurance  
before the child emancipates that will continue after  
emancipation, screen the child for eligibility for public  
benefits and assist with applications before the child emancipates,  
establish a plan for stable housing, engage the child in  
education, training, or employment activities to prepare the child 
to be self-supporting after emancipation. 
Requiring the department to advise a child in writing before 
emancipation of the right to reenter care and the procedures, to 
contact a homeless former CINA to advise of the right to reenter 
care and the procedures, and ensure that children in foster care 
18+ years old have certain records at emancipation.

Petitions – Maryland Residents
Protective Orders: Allows the filing of a protective order petition 
in Maryland if the abuse allegedly occurred in Maryland or the 
person eligible for relief is a resident of Maryland, regardless of 
where the abuse allegedly occurred. And, declares that protective 
orders issued in Maryland shall be accorded full faith and credit 
by other states to the extent required by federal law.
Peace Orders: Allows the filing of a peace order petition in 
Maryland if the act allegedly occurred in Maryland or the  
petitioner is a resident of Maryland, regardless of where the act 
allegedly occurred.
Family Law §4-501 – Persons Eligible for Relief
Expands the definition of “person eligible for relief” to include 
“an individual who has had a sexual relationship with the  
respondent within 1 year before the filing of the petition”. 
Excludes ordering either party to participate in professionally 
supervised counseling or a domestic violence program as relief 
in a final protective order when the person eligible for relief falls 
in this new definition.
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Criminal Procedure §4-202 – Juveniles – Transfer Determi-
nations – Confinement in Juvenile Facilities
Requires certain juveniles to be held in a secure juvenile facility, 
pending a transfer determination, with enumerated exceptions 
(release on bail, recognizance, or other pretrial release condi-
tions; no available capacity at a facility; detention in a facility 
would pose a risk of harm to the child or others). Requires the 
District Court to state reasons for its findings of risk of harm.

Family Law §7-101 – Absolute Divorce Grounds – Mutual 
Consent
Allows divorce based upon “mutual consent” when the parties 
do not have minor children in common. The law requires the 
parties sign and submit a written agreement, resolving all issues 
regarding alimony and distribution of property, there is no pend-
ing action to set aside the agreement before the hearing, and both 
parties appear at the divorce hearing. Specifying that agreements 
pursuant to the mutual consent ground may be incorporated but 
not merged into the Judgment of Absolute Divorce and modified 
pursuant to Title 8.

other laws of import

Family Law §7-102 – Limited Divorce Grounds –  
Separation
Eliminates the requirements of voluntariness and no reason-
able expectation of reconciliation in limited divorce ground of  
separation. Also eliminates conditions precedent to granting a 
limited divorce requiring good faith reconciliation efforts and 
cost of those efforts.
Family Law §7-101 – Application for Divorce – Residency 
Requirement
Reduces, from 1 year to 6 months, the residency requirement to 
file for divorce if the ground occurred outside of Maryland.
Family Law §10-301 et. seq. – UIFSA Revision
Brings UIFSA into compliance with the Hague Convention 
regarding foreign support orders. 

**Effective July 1, 2015**
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HANDLING APPEALS OF DSS FINDINGS OF ABUSE OR NEGLECT BEFORE THE MARYLAND  
OFFICE OF ADMINISTRATIVE HEARINGS: A BASIC PRIMER

By: Nicolas Orechwa1 

INTRODUCTION

A family law practitioner usually finds himself or herself in two 
main courts: the Circuit Court or the District Court. Presenting 
a case before an administrative law judge or state agency is 
not a situation a typical family law practitioner may encounter 
often, if ever. However, the possibility of handling an admin-
istrative law hearing certainly exists—especially if you have a 
client who wishes to appeal a finding by a local department of 
the Maryland Department of Social Services (DSS)2 regarding 
an allegation of child abuse or neglect. If you find yourself 
representing a client with such a case, a little knowledge of 
administrative law can go a long way. There are a variety 
of cases that can be delegated to the Office of Administra-
tive Hearings (OAH), many of which have no relation to the  
practice of family law. This article will focus on providing a basic 
introduction to handling an appeal of a DSS finding concerning 
child abuse or neglect. 

STARTING FROM SCRATCH

If you have never handled an administrative hearing before 
the OAH, State Government Article, Title 10, Subtitle 2, 
Annotated Code of Maryland (i.e. §10-201 et. seq) should 
be read with care, as its provisions relate to contested hear-
ings before the OAH (as well as the agencies themselves). 
Article 10 Subtitle 2 will provide you with the basics of  
administrative hearings. Next, you should familiarize  
yourself with the Code of Maryland Regulations or  
COMAR. COMAR includes regulations adopted by the  
various agencies of the State of Maryland and you can 
find them online at http://www.dsd.state.md.us/COMAR/ 
ComarHome.html. If you are handling an appeal of a DSS 
abuse finding you will particularly want to review the  
provisions of Title 7 Subtitle 2 Chapter 26 (COMAR 
7.02.26.01 et seq)3. Additionally, you will want to review 
the regulations contained in COMAR 07.02.07 et seq. 
which are the substantive regulations governing how a DSS  
investigation of child abuse or neglect should proceed from 
beginning to end. 

If you end up litigating the appeal of the DSS finding, it will 
be before an administrative law judge (ALJ) with the OAH. 
The regulations concerning OAH hearings can be found in 
Title 28 Subtitle 2 Chapter 1 (COMAR 28.02.01.01 et seq.). 
Some of the regulations contained in COMAR 28.02.01.01 
et seq. dovetail to a degree with certain statutes in §10-201 
et seq. of the Maryland State Government Article (as well 
as COMAR 7.02.26.01 et seq.). You should read all of these  
regulations carefully.

PRELIMINARY MATTERS

An action by a state agency can have a profound impact on 
the individual, individuals or entities it affects. For example, 
the consequences of a finding of indicated or unsubstantiated  
neglect or abuse by DSS are serious. The name of the  
individual against whom the finding is made may be listed in 
the Maryland State Central Registry (CHESSIE) as having 
been found responsible for abuse or neglect4. As in other areas 
of the law, it is the intent of the state to afford citizens avenues 
of redress and due process when agencies take such actions.  
Accordingly, Maryland State Government Article §10-207  
obligates agencies to provide “reasonable” notice of the agency’s 
action to any affected individual. In the case of a finding by 
DSS, after an investigation of indicated or unsubstantiated abuse 
or neglect, COMAR 07.02.26.04 sets forth the specific notice 
DSS must provide to the individual against whom it is making 
the finding. Pursuant to COMAR 07.02.26.05 the individual  
receiving notice of a finding has 60 days after receipt of the notice 
of the finding to file an appeal and request for hearing with OAH. 
Therefore, one of the first things you should determine from the 
client is when he or she received the notice so you can file a 
timely appeal5. You should also determine if your client has any 
criminal or CINA proceedings pending which are related to the 
abuse or neglect findings. If any such proceedings are pending,  
COMAR 07.02.26.06 and/or 07.02.26.07 should be read as 
they require you to notify OAH in the event any of these  
matters are pending. If either or both proceedings are pending, 
OAH is required to stay the appeal pending the resolution of 
those proceedings. 

COMAR prov ides  d i ffe ren t  avenues  to  p roceed  
depending on whether DSS made an unsubstantiated or indicated 
finding against your client. In the case of an unsubstantiated  
finding, COMAR 07.02.26.08 allows the individual to request 
a conference with the local department. If you represent a 
client who wishes to challenge an unsubstantiated finding, 
it should be understood that you must request a conference 
prior to any contested hearing before the OAH. If there is no  
supervisory conference first, there will be no contested  
hearing before the OAH. The protocol associated with the 
conference is spelled out in detail in the regulation. If this 
applies to your client and you request a conference, within 
10 days after the conference, the local department is required 
to send you a summary. This summary will contain the local 
department’s decision whether to maintain its unsubstanti-
ated finding or modify it to ruled out. In the event the local  
department does not choose to “change its mind” and 
leaves its finding as unsubstantiated, all is not lost.  
COMAR 07.02.26.09 provides the procedure by which you can  
appeal the local department’s conference decision and request a  
hearing with OAH. Your client should be made aware that 
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there is direct and cross examination of witnesses, and  
objections are made to testimony or documents being offered into  
evidence. The first question one might ask is: What is the  
standard of proof and who bears it? The first part of the question is  
answered generally by Maryland State Government  
Article §10-217 which provides: “The standard of proof in a  
contested case shall be the preponderance of evidence unless 
the standard of clear and convincing evidence is imposed 
on the agency by regulation, statute, or constitution.” As to 
who bears the burden and whether the regulations relating to 
contested appeals of abuse or neglect findings deviate from 
the general standard of proof, COMAR 07.02.26.14 (B)(2) 
answers that question. That regulation obligates the ALJ to 
“[make] a determination as to whether the local department 
has established by a preponderance of the evidence that its 
finding of the appellant as responsible for child abuse or  
neglect were consistent with the law and supported by  
credible evidence.” Again, this is a reminder that in  
preparing for any administrative hearing, a review of the  
COMAR regulations concerning that particular hearing before 
that particular agency is essential to proper preparation6. 

While you must be careful to be familiar with the COMAR 
regulations concerning the particular contested agency case you 
are handling, there is one aspect to a hearing before OAH that 
is relatively universal—evidence. While the rules of evidence 
governing Circuit and District Court proceedings get their 
own chapter in the Maryland Rules, the rules of evidence for 
contested administrative law hearings are distilled into one 
statute: State Government Article §10-213. By virtue of both 
that statute’s brevity as well as its content, it is self-evident 
that the rules of evidence in administrative hearings are more 
lax than in the Circuit or District Court. An entire article 
could be written about §10-213. This article will briefly focus 
on what might be the statute’s most counter intuitive aspect 
to many non-administrative law practitioners: §10-213(c)  
entitled “Hearsay” which reads: “Evidence may not be  
excluded solely on the basis that it is hearsay.”

So what does that mean? And how do you know when to 
object in order to protect your client and make your record? 
At first glance one might conclude that a hearing before an 
ALJ is a hearsay free for all, but that is not necessarily the 
case. First and foremost, Maryland case law generally holds 
that general rules of “fairness” apply when determining what 
should be admitted at an administrative hearing. “Although 
that which is inadmissible in a judicial proceeding is not per 
se inadmissible in an administrative proceeding, that which 
is admitted in an administrative proceeding must have suf-
ficient reliability and probative value to satisfy procedural due  
process.” (Powell v. Maryland Aviation Administration 
336 Md. 210, 220, 647 A.2d 437 (1994). When it comes to  
hearsay at an administrative law hearing, you should keep 
this general principal in mind. Maryland appellate courts have 
held hearsay is admissible in administrative law cases and 
if that evidence is credible and sufficiently probative it may 

if he or she chooses to request a conference with the local  
department concerning its unsubstantiated finding and fail to  
appear, the consequences will be grave. In such an event,  
pursuant to COMAR 07.02.26.08, your client’s right to appeal 
will be lost and he or she will be stuck with the finding. 

I f  your  c l ient  has  a  hear ing before  OAH on the  
appeal, you should familiarize yourself with COMAR 
28.02.01.01 et seq. The regulations of this chapter are 
essentially the general rules of procedure for hearings  
before OAH. For example, there are provisions concerning  
Appointment of an Interpreter and Request for Accommoda-
tions (COMAR 28.02.01.09), Motions (COMAR 28.02.01.12),  
Subpoenas (COMAR 28.02.01.14), and Postponements (CO-
MAR 28.02.01.16) among others. COMAR 28.02.01.13 regards  
discovery in hearings before OAH. However, in appeals of DSS  
findings of abuse or neglect, COMAR 28.02.01.13 does not  
apply. The procedure for discovery in hearings concerning an  
appeal of a DSS finding of abuse or neglect is governed by the  
regulations concerning the appeals themselves—in this  
particular instance COMAR 07.02.26.11. This regulation  
obligates the local department to provide you with a redacted 
copy of its investigatory record in your client’s case not less than 
14 days prior to the date of the hearing before OAH. A recording 
of an interview of an alleged child victim may be part of the local 
department’s record in the case. Be aware that different counties 
have different procedures for handling these recordings. If you 
believe the local department has over-redacted its record, you 
can file a motion with the ALJ assigned to the case to conduct 
an in camera inspection of an unredacted and redacted version 
to rule on areas of specific concern.

Additionally, pursuant to this regulation both parties have the 
right to request from the other a list of witnesses who may testify 
at the hearing and documents which may be presented at the 
hearing. This request must be made at least 10 days prior to the 
hearing before OAH and if requested, documents and the wit-
ness list must be provided at least five days before the hearing 
before OAH. As we ease into the age of electronic filing, some 
County Attorneys are complying with this rule by making these 
documents available electronically. A party can log on and view 
the documents and video.

If you happen to handle administrative appeals of the  
decisions of other agencies before OAH, you should read 
the COMAR regulations concerning contested cases of the  
decision of that particular agency. As with the regulations 
concerning contested appeals of DSS abuse and neglect  
findings, the regulations of the particular agency may or 
may not deviate from the general regulations contained in  
COMAR 28.02.01.01 et seq for hearings before the OAH (e.g., 
discovery rules).

TRYING THE CASE

Trying a case before an ALJ at OAH is similar in many  
respects to trying a case in Circuit Court or District Court. 
For example, there are opening and closing statements; 
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be the sole basis for the decision of the ALJ or administra-
tive body. (see e.g. Rosov v. Maryland State Board of Dental 
Examiners 163 Md. App. 98, 113-114, 877 A.2d 1111 (2005). 
There are cases where the Court of Special Appeals held  
hearsay evidence was improperly admit ted at  an  
administrative hearing. An example can be found in Kade 
v. Charles H. Hickey School 80 Md. App, 721, 566 A.2d 
148 (1989). In Kade, the Court of Appeals found hearsay  
s ta tements  to  be  improper ly  admit ted  dur ing an  
administrative hearing because they were not under oath and 
there was no evidence as to how they were obtained (i.e. they 
were not reliable and their credibility was questionable). If 
you are preparing to try a case involving an appeal of a finding 
by DSS of abuse or neglect, a review of Montgomery County  
Department of Health and Human Service v. P.F. 137 Md. App. 
243, 768 A.2d 112 (2001) provides an informative discussion 
of how evidence and hearsay is approached in these particular 
cases. There is another intangible aspect to this which a practitio-
ner also faces in the District and Circuit Courts: At the end of the 
day, the ALJ has the authority to exercise his or her discretion in 
allowing in hearsay. How stringently that discretion is exercised 
varies from ALJ to ALJ. Having an idea of how the Appellate 
Courts have ruled on this issue will help you argue for or against 
admissibility and make your record. At the conclusion of an  
administrative hearing before the OAH, the ALJ will render 
a decision. Pursuant to Maryland State Government Article 
§ 10-205 the decision can take one of five forms depending 
on what the agency at issue delegates to the OAH. Gener-
ally those are either proposed or final findings of fact and  
conclusions of law. Maryland State Government Article  
§10-221 provides the specific form and content that all final 
administrative decisions and orders shall have (e.g., findings 
of fact, conclusions of law and the order). This holds true with 
a final order issued by an ALJ after a hearing on an appeal of 
an abuse and neglect finding by DSS. Additionally, COMAR 
07.02.26.14 obligates the ALJ to issue an order within 45 
days of the hearing. The final order must contain a determina-
tion as to whether the local department has established by a 
preponderance of the evidence that its finding of the appellant 
as responsible for child abuse or neglect was consistent with 
the law and supported by credible evidence. If the ALJ finds 
the local department has not met its burden, it will order the 
local department to modify its finding. The modification can 
take a variety of permutations and combinations. It can be a  
modification from indicated or unsubstantiated to ruled out 
or just indicated to unsubstantiated. It can also be an upward 
modification from unsubstantiated to indicated. Additionally, 
the finding can remain the same while the maltreatment can be 
modified from an abuse finding to neglect and vice versa.

APPELLATE OPTIONS

If your client feels aggrieved by the ALJ’s order, they can 
appeal. Judicial review of final decisions of contested cases 
before the OAH is governed by Maryland State Govern-

ment Article § 10-222. If you appeal, it will be to the Circuit 
Court in the county where any party resides or has a principal 
place of business. If you note an appeal to the circuit court,  
Maryland Rules 7-201 et seq govern the procedure of these 
appeals and should be read carefully. One word of caution: 
Although the appeal will be to the Circuit Court, unlike  
appeals from the District Court to the Circuit Court, appeals  
under §10-222 are not de novo appeals. Accordingly, it is  
critical that you make your record (e.g., all appropriate  
objections etc.) during trial before the ALJ as you would  
during a trial before the Circuit Court. If you still feel  
aggrieved after the Circuit Court renders its decision on your 
appeal, Maryland State Government Article §10-223 allows for 
an appeal to the Court of Special Appeals “in the manner that 
law provides for appeal of civil cases.” (i.e., by filing a notice 
of appeal per Maryland Rule 8-202).

TIPS ON PRESENTING YOUR CASE

Here are some pointers from ALJ’s (current and former) on 
presenting your case at trial:

• Hearings before OAH are formal proceedings and held 
in professional settings. A good rule of thumb is to present  
yourself, your client and your case just as you would  
before the District and/or Circuit courts. The ALJ should be  
addressed to as “your honor” or “judge” followed by the last 
name. It is also appropriate to use the acronym of ALJ when 
referring in writing to the decision maker.

• Most ALJs follow similar order to the presentation of 
the case. After preliminary remarks, there may be an opening  
statement from each party and/or motions to be argued. Exhibits 
should be organized and pre-marked with a table of contents. 
Since most ALJ decisions are in writing, it is helpful if an exhibit 
list and table of contents are provided to the ALJ in digital word 
processing format. Of course, any communication with the ALJ 
in the form of email, fax or slow mail needs to be copied to all 
parties and counsel.

• Usually, the party with the burden of proof or persua-
sion will proceed first with their case. The presentation of  
witnesses should follow the same rules and protocol as 
the District and/or Circuit courts. Because the hearings are  
digitally recorded, care should be given to speaking up in clear 
and plain language to ensure a coherent transcript of the hear-
ing.

•  One should take care not to talk over others speaking, as it 
will make for a confusing record. The ALJ will maintain order  
during the hearing. The ALJ has the opportunity to sanction 
a party when matters get out of hand or refer to bar counsel 
complaints about any breach of ethical conduct. COMAR 
28.02.01.11A.

• The practitioner should also heed the particular deadlines 
for requesting postponements and ensuring there is good cause 
for such a request.
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 Nicolas Orechwa is an attorney with Brodsky, Renehan, Pearlstein, & Bouquet Chtd. in Gaithersburg, MD. He is licensed to 
practice in Maryland, Louisiana, and the District of Columbia.

6 For example see COMAR 07.01.04.01 et seq. The regulations contained in that chapter concern contested case hearings related to the Social Services Adminis-
tration, the Family Investment Administration, the Child Support Enforcement Administration, as well as child abuse and neglect hearings.

 1 The author would like to thank the Honorable Zuberi Williams, District Court for Montgomery County, Maryland and former Administrative Law Judge with 
the Maryland Office of Administrative Hearings; as well as the Honorable John T. Henderson, Jr., Administrative Law Judge with the Maryland Office of Admin-
istrative Hearings for taking the time to provide their thoughts and input into this article.
 2 Technically this is the Social Services Administration which is a branch of the Maryland Department of Human Resources.
 3 You should also review Maryland Family Law Article §5-701 et seq, especially §5-706.1 which dovetails with the COMAR regulations discussed herein. 
4 On May 12, 2015 Governor Hogan signed House Bill 386 Chapter 245. The bill makes changes to the Family Law Articles concerning the Central Registry 
(which will be known in the future as the “Centralized Confidential Database”). The particular changes concern Maryland Family Law Articles §§5-701, 5-706.1, 
and 5-714. These changes take effect October 1, 2015 (after this article’s submission for publication) and should be read carefully if you take on an appeal of a 
DSS abuse or neglect finding to OAH in the near future. 
5 Note that COMAR 07.02.26.05(G) reads: “An individual is presumed to have received the notice of action 3 days after the date on the top of the form.”

Endnotes: 
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CJ, Age 15
Several years ago, I was appointed by the Court to serve as a 
Best Interest Attorney for a teenager named CJ. CJ’s parents 
never married and separated immediately after his birth. CJ’s 
parents litigated over custody on multiple occasions during his 
childhood, and this time, CJ’s father was seeking a change of 
physical and legal custody.

Suffering from Cerebral Palsy since birth, at age 15, CJ 
had never walked or talked. Cerebral Palsy is a permanent  
movement disorder, which may cause poor coordination, stiff 
or weak muscles, and tremors. CJ experienced many of these  
symptoms, along with regular seizures and severe mental 
retardation. He required a feeding tube and had around-
the-clock, in-home nursing care. CJ attended school every  
weekday, where he received physical and occupational therapy. 
He loved anything having to do with the cartoon, Spongebob 
Squarepants.

The parties agreed CJ’s mother would have primary  
physical custody, the parents would share legal custody, and CJ 
would visit his father on alternating weekends. Although many  
separated parents use electronic means to communicate, CJ’s 
parents mostly communicated through notes in CJ’s nursing log 
book, which accompanied CJ everywhere he went. 

My involvement occurred following various disagree-
ments between the parents over CJ’s medical care. Given 
CJ’s medical issues, he was at high risk for falling out of 
bed. His mother wanted CJ to sleep in a hospital bed, with  
support railings, to prevent him from falling. Meanwhile, his 
father believed CJ would be more comfortable if he slept on 
a couch surrounded by pillows to cushion him if he fell. CJ 
suffered severe pain from the disease as well as having a hip  
replacement and had chronic back pain. One parent prioritized 
safety, while the other prioritized comfort. Both believed their 
choice was in CJ’s best interests.  
As CJ’s Best Interest Attorney, the Court asked me to  
advance a position on custody that was in CJ’s best  
interest. Under the Maryland Guidelines for Practice 
For Court-Appointed Lawyers Representing Children in  
Cases Involving Child Custody and Access, I was required to  
ensure that CJ’s position was made part of the record, even 
if his position was different than what I advocated. But, how 
do you advocate a child’s position when that child cannot  
communicate with you or even understand the nature of the 
proceedings?
In CJ’s case, I got creative. 

Cases Involving a Special Needs Child

Custody cases involving a child with special needs can be  
extremely difficult. Caring for a special needs child may put  

extreme stress on the parents, which often leads to a  
breakdown of the parental relationship. The combination of these 
two stressful events can be devastating for a family, especially 
a vulnerable child who may not be able to comprehend what is 
happening in his or her world. A case involving a special needs 
child should be treated with exceptional consideration. This 
means that the attorneys representing the parents (or the child) 
need to be educated and be willing to approach these types of 
cases with thoughtfulness and care.

The “best interests of the child” standard does not change 
when dealing with a special needs child; but, when a  
special needs child is involved, the parents may strongly 
disagree as to what is best for their child. Many of the more  
“standard” visitation schedules may be entirely inappropriate for a  
special needs child. Consideration must be given as to how that  
particular child responds to change in his or her daily routine, 
and if each parent is capable of meeting the child’s needs. A  
determination must also be made as to whether or not both parents’ 
households can accommodate the special needs of the child.

Understanding the Family 

When asked to represent a special needs child, one of the 
first things the attorney should do is educate him or herself 
on the child’s diagnosis and what that entails. A wealth of  
information can be obtained at the initial client intake session, 
so long as the right questions are asked. It is important to gather  
information about the complete medical history of the child, the 
family dynamics, what the child’s current schedule is, and find 
out how the child’s special needs impact the family’s daily life. 
Once the attorney understands the challenges facing the family, 
the attorney can better advocate for and advise the client.

After meeting with the client, gathering information is criti-
cal. The attorney can utilize formal or informal discovery 
methods to interview the child’s caretakers, including nurses, 
therapists, teachers, family members, and social workers. In 
CJ’s case, I spent many hours speaking to CJ’s caretakers. 
Collectively, CJ’s caretakers painted a picture of what CJ’s life 
was like, and that was the next best thing to having a direct  
conversation with my client. In some situations, a home visit may 
be appropriate, especially if the child has physical limitations, 
and the home environment will be an issue in the case. I found 
it to be extremely helpful to visit CJ in each parent’s home to 
better understand each parent’s position in the dispute over a 
hospital bed versus a couch. I witnessed CJ in both scenarios. 
No interview in person or over the phone could replace what I 
observed firsthand. 

In addition to the day-to-day challenges facing a family of 
a special needs child, careful consideration must be made to 
whether the parents are capable of making joint decisions 
regarding their child’s medical care, education, and over-
all welfare or well-being. Legal custody issues, especially  
medical issues, arise more frequently in a family with a  
special needs child. There may need to be a tie-breaker  
appointed, or a requirement that each parent consult with a 

custody and the special needs child
By: Laurie M. Wasserman, Esq., Tydings & Rosenberg LLP
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medical professional before making a legal custody decision.
Adding to the situation is the impact of the custody case 
on family finances. A child with special needs often has  
extraordinary expenses, including the cost of therapists, tutors, 
medicine, insurance, respite care, and equipment. A working  
knowledge of the services the child needs, both short and 
long term, and the benefits the child receives, is crucial when  
discussing child support.

Resources

There are many additional concerns which must be taken into 
account when handling a custody case involving a special needs 
child. A wonderful resource for domestic attorneys involved 
in these types of cases is the 2009 American Bar Association  
publication, “The Special Needs Child and Divorce: A Practical 
Guide to Evaluating and Handling Cases,” by Margaret “Pegi” 
S. Price. The internet also contains a wealth of information on  
children with special needs--everything from the benefits  
available to them to the local and national organizations who serve as a  
resource for the children and the families. The Special Needs Alliance  
www.specialneedsalliance.org is a great place to start the search. 

Working with a family that has a special needs child  
requires that the attorney exhibit due diligence, creativity, and an  
understanding that there is nothing “typical” about these cases. 
But, these cases can be the most rewarding ones, especially if 
you can help a family transition from one phase of their life to 
another with minimal effect to the child.

Epilogue

In CJ’s case, his parents settled their dispute the night before 
trial. They agreed to give his father an additional overnight on 
his weekends, to have all transitions take place at CJ’s school, 
and that CJ would sleep in a hospital bed with railings in both 
homes. CJ’s life is challenging, but CJ is fortunate in the care that 
he receives from both parents, who worked together to arrive at a  
Parenting Plan that works best for their family. All of the pro-
fessionals involved remained open-minded, cooperative, and 
innovative. This collaborative approach gave CJ the best possible 
chance at a stable life.

Laurie M. Wasserman is a partner of Tydings & Rosenberg in 
the Family Law Department. We have offices in Baltimore and 
Towson.
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THE NEXT “FRONTIER” FOR FAMILY LAW ATTORNEYS -  
WHAT WE NEED TO KNOW ABOUT GUARDIANSHIPS FOR DISABLED ADULTS  

AND OTHER ASPECTS OF ELDER AND BENEFITS RELATED LAW

By: Stephanie Fink

Family conflicts and disputes are not only between spouses 
or parents! The reality is that aging baby-boomers are now  
dealing with elderly parents and divorced parents of a child with 
a disability all of whom face new issues when that child becomes 
a legal adult. This article discusses several major categories of 
“other” family disputes and how they are addressed by the court 
and by ADR. Many of the issues that require resolution in these 
cases are familiar to us because we deal with them all the time in 
our “traditional” family law cases. In most of these cases, it all 
boils down to power and control. 

COMMON CATEGORIES OF CONFLICTS AND  
DISPUTES IN OTHER CORNERS OF THE FAMILY CAN 
BE BETWEEN OR AMONG

Divorced parents of a disabled, now adult, child. 

These parents may be looking at taking a “second bite at the apple” 
with regard to custody or be fighting about the need to continue 
providing financial support for a disabled adult child.

Practice Pointers:
Guardianship of the person gives the guardian the same 
rights and duties that parents have with regard to their  
minor children.
Beware of the impact of support for disabled adult child on 
benefits (MA, SSI, etc.) to which the person with disabilities 
may otherwise be entitled to receive. Consult with an elder 
law or estates & trusts attorney who has experience with 
special needs trusts.
Distinguish between an “adult destitute child” under § 13-101 
of the Family Law Article and an “adult disabled child.” 

Adult children of a disabled parent.
Unfortunately, parents sometime play favorites with children 
and that leads to sibling rivalry. When one or both of the  
parents become disabled, those rivalries can turn into a battle 
over guardianship. 

Practice Pointer:
Many parents have not executed advance directives for health 
care or durable financial powers of attorney, leaving a big 
mess for their children and paving the way for conflict.
The disabled person’s child/ren from a previous marriage  
or relationship.
Common Scenarios: The current spouse or life partner takes 
the position they are best suited to care of your parent. The 
result can be an ugly fight for control. Fights over money 
and welfare soon ensue.
Practice Pointers:
Prenuptial agreements do not always address issues raised 
in this scenario.
Encourage your clients to execute advance directives for 
health care or durable financial powers of attorney so that it 
may be too late for the spouse/parent to designate.

Guardianship Statute gives spouses priority over adult children  
unless a valid power of attorney designates a child over the 
spouse. 

Other caregiver or another family member and the disabled 
person’s children.
Same types of scenarios and practice pointers as in No. 3, except 
that the guardianship statute gives adult children priority if there 
is no spouse, unless a valid power of attorney designates another 
individual over adult children. 
Spouse of disabled person against their adult children. 
In these cases a parent is at odds with their children. These cases 
are particularly sad because of the strain on parents and children, 
all of whom want what is best for the disabled parent.
The disabled person and their adult child(ren). 

Scenario:
Parent: “ There is nothing wrong with me!” “How dare you 
try to take away my autonomy!”
Child: “I’m just trying to make sure you are safe and that 
no one exploits you!”
Practice Pointer:
Again, many parents have not executed advance directives for 
health care or durable financial powers of attorney, but beware, 
these documents are not always “magic bullets” that make  
guardianship unnecessary.

Special issues that arise in later life divorces. 
Scenario: 
Many clients will eventually require long term care, and may 
want to take advantage of federal and state long term care 
benefits (“Medicaid”) available for nursing home care. 
Practice Pointers:
Prenuptial Agreements do not address the problem. Medicaid does 
not care about contracts between husbands and wives.Medicaid 
benefits are income and asset determinative. Traditional alimony 
arrangements and division of marital property scenarios will  
jeopardize the client’s eligibility. Consult with an elder law  
attorney! 

USE OF ALTERNATIVE DISPUTE RESOLUTION:

As with traditional family law litigation, mediation and other 
forms of ADR (e.g., collaborative law) are often appropriate and 
probably preferable for the resolution of these family conflicts. 
Even after ADR a hearing may be required in order to establish 
the guardianship and to ensure court protection of the assets and 
the person.
As in all cases, there are several advantages to ADR. First, parties, 
rather than the courts, retain control over the resolution of their 
dispute. Second, ADR usually is less expensive and faster than 
the trial process. Parties who do not prevail on the trial court level 
often file an appeal. A successful ADR process ensures against an 
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appeal to another court. Third, mediation and collaborative law 
is usually a confidential proceeding. Fourth, ADR usually takes 
place in a setting that is less intimidating than a court proceeding. 
As a result, the elderly person may be less confused and threat-
ened. Finally, solutions can be more creative and more suited to 
needs of the participants than those possible through the normal 
litigation procedure. 

Even with all the benefits of ADR, the practitioner should avoid 
some of the few disadvantages. There is a danger the rights of 
the disabled person may be compromised unnecessarily. For 
example, the elderly individual may agree to move out of his or 
her house into an assisted living facility to appease certain fam-
ily members even though the person can afford to live at home 
with a full time caregiver and would rather do so. Moreover, the 
mediation or collaborative law process cannot resolve the issue of  
incapacitation. Although the parties may reach an agreement on the is-
sue of who should serve as a guardian or conservator, court involvement  
nevertheless will be necessary to appoint the guardian or con-
servator.

MARYLAND COURT OF APPEALS ADOPTS COLLABORATIVE LAW RULES
EFFECTIVE JULY 1, 2015 

By: Suzy Eckstein

In May 2014 the Governor signed into effect the Maryland 
Uniform Collaborative Law Act (“MUCLA”) which can 
be found at Maryland Code Annotated, Courts and Judicial 
Proceedings, Section 3-2001 through 3-2015. MUCLA took 
effect on October 1, 2015. On March 2, 2015 the Maryland Court 
of Appeal signed the Rules Order adopting the Collaborative 
Law Rules (“CL Rules”) which assist in implementing the 
MUCLA. The CL Rules can be found in Title 17 and took effect 
on July 1, 2015.

HERE ARE TOP TEN THINGS YOU NEED TO KNOW

1. The MUCLA and the CL Rules apply to Civil and Family 
Law Matters. Collaborative Law is used in many different 
types of cases around the U.S. and the World, including, 
probate, employment, business, medical errors, et al. For 
an interesting glimpse into use in medical errors cases go to  
www.IACTProgram.com.
2. The MUCLA provides similar protection in Collaborative 
Law cases as the Maryland Mediator’s Confidentiality Act. 
Sections 3-2008 through 3-2011 deal with confidentiality of 
collaborative law communications and evidentiary privilege.
3. The MUCLA also provides: 
 a.Requirements for Collaborative law participation 
agreements
 b.When a Collaborative law process begins and ends
 c. Allowance for emergency orders
 d.Approval by the Court of agreements reached in the 
process
 e. Disclosure of information without discovery
4. The CL Rules were added to Title 17 which was revised to 
provide for implementation of the MUCLA.

THE LAW
Statutes - Ann. Code Estates & Trusts §13-201 et. seq. and §13-
702 et. seq., §15-102. Maryland Rules - 10-101 et seq.

Case Law:
Kircherer v. Kircherer, 285 Md. 114, 400 A.2d 1097 (1979) - 
court is the guardian, guardians are agents of the court
Mack v. Mack, 329 Md. 188, 618 A.2d 744 (1993) - Priority in 
selection of guardian.
In re Sonny Lee, 132 Md. App. 696, 754 A.2d 426 (2000) - 
defines role of attorney appointed to represent disabled adult in  
guardianship proceeding.
In re Rosenberg, 211 Md. App 305, 65 A.3rd 203 (2013) - burden 
of proof, use of best interest standard.

Overall, the most important practice pointers are: (1) spot the is-
sues; and (2) consult with an elder law or benefits knowledgeable  
attorney when needed! 

5. The CL Rules provide what information you need to provide 
clients with informed consent to enter a Collaborative Law 
Process. For details see 6 below.
6. The CL Rules provide a requirement for a “Certification 
and Acknowledgment” as part of the Participation 
Agreement. Rule 17-503 covers the specific requirements, 
including, that the participation agreement must contain a 
“certification and acknowledgment”. The certification shall be by 
each collaborative attorney that they have followed the dictates 
of Rule 17-503 (a) which include (in summary):
 a. Discuss with the client the appropriateness of the 
Collaborative Process and other processes; and
 b. Provide the client with information for the client to make 
an informed and decision about the benefits and risks of the 
Collaborative Process; and
 c. Advise the client of the voluntariness and the right to 
terminate the Process unilaterally with our without cause; and
 d. Explain that if an agreement is not reached the attorney will 
be required to withdraw and cannot represent the client in court 
on contested issues; and
 e. Screen for domestic violence issues and determine if a 
Collaborative Process is appropriate in light of those issues.
The participation agreement must also contain an acknowledgment 
by the parties regarding the limited scope of representation, i.e. 
the attorney’s duty to withdraw if the matter goes to court on a 
contested basis.
 The D.C. Metro Protocols Committee is in the process 
of updating the form Participation Agreement to bring it in 
compliance with the MUCLA and CL Rules. The update will 
be provided in a future Newsletter.
7. The CL Rules provide the Court shall grant a stay for 
a reasonable period if a joint motion is filed to allow the 
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the Collaborative Process in their menu of options for 
callers.
ii. Legal Departments of government entities
These exceptions are designed to protect pro bono clients and 
government agencies who otherwise might have difficulty 
finding another attorney to represent them in Court if the 
collaborative process does not conclude successfully. 

 The Participation Agreement must specifically provide for these 
exceptions. Rule 17-506.

9. The CL Rules apply to collaborative law processes 
regardless of whether an action or proceeding is pending in 
a court. Rule 17-101 (f).
10. Representation of a client in a Collaborative Law Process 
is a permitted type of limited scope representation. Comment 
9 to Rules of Professional Responsibility 1.2 now reads: 
“Representation of a client in a collaborative law process is a type 
of permissible limited representation. It requires a collaborative 
law participation agreement that complies with the requirements 
of Code, Courts Article, §3-1902 and Rule 17-503 (b) and is 
signed by all parties after informed consent.” 

For more information about the Collaborative Law Process 
in Maryland go to www.marylandcollaborativepractice.com. 
For more information about Collaborative Law around the 
world visit www.collaborativepractice.com.

Suzy Eckstein, principal in the firm of OAKLEY & ECKSTEIN, 
LLC., practices in Maryland and the District of Columbia and 
is current chair of the MSBA ADR Section and on the board of 
the Collaborative Project of Maryland. She can be reached at  
suzy@oakleyeckstein.com.

parties to enter a Collaborative Law Process. Despite the 
implementation over four years ago of a suspension of the DCM 
time standards for stays in Collaborative Matters, Courts have 
been reluctant to grant stays. The Courts were not required to 
implement the stays. This provision of the CL Rules will assist 
in moving cases forward in the Collaborative Process, and the 
CL Rule makes clear in the Committee note that “time elapsed 
during a stay under this Rule is not included in the computation 
of time under any applicable case management time standards 
or guidelines.” The CL Rules do not provide for a specific time 
period for the stay, however, there is discussion within the courts 
regarding an initial stay of 90-180 days, with appropriate review 
times to determine if it is appropriate to lengthen the stay. Rule 
17-504 provides the court shall grant the stay for a reasonable 
time period and may extend the stay for good cause shown.
8. That there are exceptions to the dictate that an attorney 
cannot represent a party in a contested Court proceeding 
related to the collaborative law matter.
 a. There are important exceptions to the requirement of 
withdrawal:

i. Legal Service Providers representing clients on a pro bono 
basis. Maryland is a leader in providing Collaborative Law 
Process services to clients and families of modest means. 
The Collaborative Project of Maryland was formed in 
2011 and is supported by a grant from the Administrative 
Office of Courts, Family Administration Division. The 
project has volunteer attorneys, financial professional 
and mental health professionals who all work together to 
provide support to families in transition who could not 
otherwise afford to use the collaborative process. For more 
information go to www.collaborativeprojectmd.org.  The 
Collaborative Project of Maryland is also working with 
other legal service providers around the State to incorporate 
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Over the years, the notion of “double dipping” has received 
considerable attention in the courts. The concept of double 
dipping refers to the double counting of a marital asset, once 
in the property division and again in the support award. Most  
commonly, double dipping occurs when (a) the value of a  
business is increased through the reduction of an owner's actual 
salary for purpose of asset division and (b) his or her actual 
salary is used to determine the amount of spousal support. It is 
argued that this unfairly compensates the opposing spouse by 
increasing the business value and increasing spousal support 
payments, essentially using the same stream of income twice. 
However, is double dipping really unfair?

Business valuators and attorneys must fully understand the 
relationship between valuing a business and determining 
spousal support if they are to defend the double dipping claim 
successfully.

Valuation and Alimony

Business valuators employ numerous methods to value a  
business interest. If the business has a reliable earnings history, 
the capitalization of earnings method is most frequently used. 
Under this method, the historical earnings stream is the critical 
valuation component and is used as a proxy for future earnings 
potential. An appropriate capitalization rate is applied to this 
stream in order to reflect the present value of the anticipated 
future earnings.

To reflect the true economic earnings of the business, it is 
necessary to apply certain adjustments to normalize the  
earnings of the business. A common normalization adjustment 
is owner's compensation, as owners may pay themselves more 
or less than the market value of their services. When the owner's 
compensation is adjusted to market value, the historical earnings 
stream of the business is increased or decreased. This results in 
an increase or decrease in the value of the business consistent 
with the fair market value standard.

In  a  typ ica l  double  d ipp ing  argument ,  bus iness  
owners may believe that they are overpaying their spouse due to an  
increase in the value of the business resulting from a  
normalization adjustment to reduce owners’ compensation 
to market value. But is this really the case? A business is a  
separately identifiable asset that must be valued for the 
purpose of equitable distribution. If the value of the busi-
ness, based on net earnings, is diminished through excessive 
compensation that is in the owner’s control an adjustment is 
required to determine the business’s actual fair market value.  
 
Many experts also argue the case of return “on” and return 
“of” the marital asset. A return on the marital asset, such as 
the annual excess earnings generated by the business whether 
paid in salary or retained by the business, has been argued 
by many as being available for spousal support.  A return of  
investment, such as the payments from the sale of the marital 
asset over time, would be argued as double dipping and not 

Is Double Dipping a Valid Argument in Divorce Valuation?
By: Nathan DiNatale, CPA/ABV, CVA, ABAR

available for spousal support since the asset was previously 
valued for asset division.

Court Decisions and Their Impact

Many courts have weighed in on the double dipping concept. 
In the case of Adlakha v. Adlakha (Mass. App. Ct March 2006), 
the Massachusetts Court of Appeals considered whether the 
trial court double dipped when it valued the wife's medical 
practice and awarded the husband alimony. The appellate court 
held that it is possible to “identify separate portions of a given  
asset of a divorcing spouse as the separate bases of the property 
assignment and any alimony or support obligation.” Since the 
income of the business, based on the reasonable compensation 
of the spouse, was able to be identified separately from the actual  
compensation of the spouse, the trial court did not err in its 
decision. The double dip was upheld.

In the case of Marilyn Steneken v. Gary Steneken (N.J. 
Sup. March 2004), the New Jersey Superior Court  
Appellate Division considered whether “it is impermissible 
'double counting' to value [the] defendant's business based on 
his reasonable, rather than actual, compensation and then to  
calculate alimony based on the same excess salary that was added 
back to the business income.” The court ruled that “it was entirely 
proper to consider [the] defendant's so called 'excess earnings' 
as a source of income for alimony.” The court determined that 
the value of the business was a “hypothetical figure unrelated 
to the actual value on a going forward basis” and that alimony 
should provide the dependent spouse with the wherewithal to 
“maintain a lifestyle that is comparable to the standard of living 
enjoyed during the marriage” based on the future income of the 
spouse. The double dip was upheld.

In the case of Heller v. Heller (2008 Ohio App. Lexis 2788), 
the trial court awarded the wife 50% of the business based on a 
normalized salary to the husband. The trial court also awarded 
the wife alimony based on the husband’s normalized salary 
plus 20% of the additional payments received by the business 
annually. This was primarily due to the unpredictable nature 
of the husband’s salary which ranged from $356,000 to just 
over $872,000 in the last five years. The husband appealed the  
decision, citing that the trial court double dipped. After multiple 
appeals, the appellate court awarded only the alimony based 
on the normalized salary stating that “trial courts may treat a 
spouse’s future business profits either as marital asset subject 
to division, or as a stream of income for spousal support, but 
not both.” The double dip was denied, until later overruled in 
2015.

In the case of Bohme v. Bohme (2015 Ohio App. Lexis 325), 
the Ohio Appellate Court had another chance to review the 
double dip argument. The trial court accepted the income 
approach-based valuation of the husband’s dental practice, but 
rejected the use of normalized compensation for the purpose 
of spousal support. On appeal, the Appellate Court affirmed 
the trial court’s decision primarily based on fairness grounds  
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stating that if the business were valued using another  
methodology “no one reasonably would assert” that the income 
was counted twice. The double dip was upheld.

Finally, in the case of Gallo v. Gallo (2015 Ohio App. 
Lexis 938), nearly two months after the Bohme case, the  
Appellate Court was presented with another case in which the hus-
band argued that a double dip occurred. He argued that it was double  
dipping to value his marital interest in his company based on 
future profits and also include those future profits in the cal-
culation of his spousal and child support obligation. The court 
addressed whether a double dip occurred and, if so, whether it 
was prohibited by law. The court found that by using the capital-
ization of earnings method to value the interest in the company, 
double dipping had in fact occurred when setting the spousal 
support. The court referenced the statute R.C. 3105.18(c)(1)(a), 
which expressly requires a court determining spousal support to 
consider all sources of income, including income derived from 
a martial asset divided in the property distribution. Accordingly, 
the court stated, “[this] precludes us from adopting an outright 
prohibition of double dipping” and declared that “to the extent 
Heller [in the case of Heller v. Heller, 2008] did that, we must 

overrule Heller”. The court also dismissed the argument of the 
double dip in determining child support by stating that “unlike 
a spouse, a child receives nothing in the property division”. The 
double dip was upheld.

Application

The double dipping argument is most frequently related to 
assets with values that are derived from their capacity to  
produce future streams of cash flow or returns on investments, such 
as pensions. Despite that, double dipping is heavily argued when  
business earnings are adjusted for reasonable owner’s compen-
sation to determine its fair market value for the purposes of an 
equitable distribution. However, as eluded to in the Bohme case, 
what if the company was also valued using a market method 
based on recent sales of similar companies? Would the double 
dip argument still be valid? In addition, what if the business had 
a ready buyer for that amount? Could you also then use historical 
actual compensation of the spouse if the business was no longer 
owned to provide more exaggerated earnings, or would reason-
able market compensation be more comparable? The answer to 
these questions depend on whether the courts are expected to 
assume (1) that future earnings from the a sale of the business on 
the date of the divorce are directly attributable to the owner, or 
(2) that the owner will continue to recoup the return on invest-
ment from the business until it is eventually sold because the 
business is a perpetual income generating asset. In most cases, 
the trial courts have distinguished the difference between future 
earnings potential and reasonable earnings used in the valuation 
of the business to determine a fair and just division of marital 
assets. While this concept is fairly straight forward, it is clear 
that even the courts have not found common ground and that 
every case should be evaluated based on its own merits. 

Nathan DiNatale is a Partner at SC&H Group, LLC in Sparks,  
Maryland. He has over 21 years of experience in financial accounting,  
business valuation and litigation support. 
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to “flip” to the corresponding schedule to identify the “contents” 
and develop more Discovery items or Interrogatory questions.

Schedule B – Interest and Dividends
This schedule must be filed only if the taxpayers had $1,500 or 
more of interest or dividends. This is another reason that you 
should ask for 1099s. The 1099s will list the amounts and issuers 
(custodians) that paid the interest and/or dividends, along with at 
least the last four digits of the account number. This will provide 
you with a point of comparison with the Long-form financial 
statement where the actual taxable accounts should be listed. 

Doing some quick math can lead you to an estimate of the 
value of investments that may have been held during the 
year. For example, if $5,000 of dividends was reported and a  
reasonable dividend yield is 2.5%, it is highly probable that 
there was a portfolio of investments that totaled $200,000 
($5,000/.025) maintained during the previous year. The same 
formula applies to interest income.

Schedule C – Business Income

If the business owner is a Single-member LLC or a Sole  
Proprietor, the gross business receipts (collections) and cash 
expenses leading to the net business income are recorded on 
this schedule. Of ultimate importance here is the definition of 
“actual income” taken from the Maryland Annotated Code 
Family Law Section ¶ 12-201 as follows:

“For income from self-employment, rent, royalties,  
proprietorship of a business, or joint ownership of a  
partnership or closely held corporation, "actual income" means 
gross receipts minus ordinary and necessary expenses  
required to produce income.”

"Ordinary and necessary expenses" does not include amounts 
allowable by the Internal Revenue Service for the accelerated 
component of depreciation expenses or investment tax credits 
or any other business expenses determined by the court to be 
inappropriate for determining actual income for purposes of 
calculating child support.

Based upon the second paragraph, the first item that warrants 
your attention would be line 13, Depreciation and Section 179 
Expense. Depending upon the Judge in the case or the case 
results in nearby jurisdictions, any amount on this line could be 
added back to income. Car and truck expense is another analysis 
item. How was it calculated? Is it also (and incorrectly) listed 
on the Long-form? 

Space limitations do not permit elaboration on the review of 
other expenses. Depending upon the amounts involved, in 
most forensic investigations where I’m tasked to calculate “true 
income” or “income available for support,” I add supporting 
documents (bills, contracts, filings, etc.) to the Discovery List 
for the following expenses:

• Employee Benefit Programs 
• Interest 

Speed Reading Tax Returns – What Can You Learn from the 1040? 
By: John Faggio

Warning – NoDoz® is allowed and actually recommended for 
reading this article.

I have never understood why attorneys want to put themselves 
at risk in reviewing tax returns in a divorce case. It’s similar 
to when I have to know what’s in a complex trust document or 
contract. With an attorney’s knowledge and experience, they can 
do a more cost-effective and thorough job for my clients than 
my stumbling through the jargon and thinking that I understand. 
Give me an hour or less with any tax return and I can tell you 
with 100% confidence what the issues are, if any.

With all this being said, I am a team player when it comes to 
divorce cases and I have learned about complex law issues 
from many attorneys. I’m happy to return the favor. For space 
considerations, this article will address individual tax returns, 
Form 1040, only. 

Individual Tax Returns – Where to Start?

First things first, in Discovery you will need all documents used 
to prepare the returns including W2s, 1099s, 1098s, etc. You 
will also need a full and complete set of the returns including 
depreciation and other supporting schedules. In cases where 
there is foundation to believe that the returns may not be the 
actual ones filed, file IRS Form 4506-T to receive transcripts 
and account information directly from the IRS. The W2 is full 
of information regarding the spouses’ income and potential  
assets including:

• Deferred compensation plans  
• 401k or 403b retirement plans 
• Other fringe benefits  
• Whole or Term Life insurance policies 
• Annuities 
• Stock options  
• Executive perquisites 
• Retirement Plan Contributions 
• Gross Income v. Taxable Income

Make note of all the codes and money amounts in Box 12 as 
these can indicate a presence of deferred compensation, life 
insurance, reimbursed expenses, and more.

Page 1 – The “Table of Contents”

Beyond identifying the taxpayer(s) and their claimed  
dependents, page 1 is a gateway to the critical information 
needed in your case. Similar to when we shop online for 
books, you want to get an overview of what topics the book 
covers – the Table of Contents. Covered in this article is a 
review of these very important “chapters:”
I – Schedule B – Interest and Dividends (lines 8a – 9a)
II – Schedule C – Business Income (line 12)
III – Schedule D – Capital Gains (line 13)
IV – Schedule E – Rental real estate, royalties, partnerships, 
etc. (line 17)
If there are amounts on these lines (“chapters”), you will want 
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• Pension and profit sharing plans
• Rent or lease 
• Repairs and maintenance 
• Travel, meals, and entertainment
• Wages 
• Legal and Professional 
• Other Expenses

What is most important, in the author’s opinion, is comparing 
the upside versus the cost in any detailed analysis. How much 
will the support increase if the problematic expenses are cut in 
half? Is that worth the cost of any forensic analysis?

Schedule D – Capital Gains

Like hitting Tom Brady at or below the knee (or really  
anywhere) yields an automatic yellow flag, if you see $3,000 
as a loss on line 13, you should review Schedule D and Form 
8949. The $3,000 loss means that there were reporting or 
previous year’s investment sales that yielded losses in excess 
of the maximum $3,000 allowed annually. So what is so  
important about a $3,000 loss? This may indicate another marital  
asset in the form of future tax savings. Loss carryforwards can 
used on future returns to offset gains or taken as a page one  
deduction on future tax returns. These must be allocated at 
divorce according to the ownership of the assets sold. So 
if there’s a significant loss carryforward, it needs to 1) be  
addressed in the MSA and, 2) be part of the negotiations 
dealing with the Marital Assets.

Schedule E – Rental real estate, royalties, partnerships, etc.

Depending upon the spouse(s) history of being involved in 
other investment or business activities, Schedule E along with 
all supporting documents and forms is another “must see” in 
divorce situations. Together, the information on these forms and 
further Discovery can show:

• Rental property activities (and possible existence of other 
bank accounts not otherwise shown) 
• Initial value of rental properties using a Capitalization  
Approach
• Existence of other investments in entities that generate  
additional cash flow not otherwise identified

  
Passive Loss Carryforwards that increase marital asset value
Undistributed Earnings in Controlled Entities that distort  
“income available for support” 
Additional income to owners disguised as Shareholder Loans

Practice Pointer: Whenever you see Partnerships (P),  
Subchapter S Corporations (S), or Trusts (T) listed on the 
Schedule E, ask for the Schedules K-1s for each entity. If the 
ownership percentage is at least 20%, ask for the entity tax 
returns for the last three years.

The K-1s show detailed information about the shareholder or 
partner’s interest in the entity including: 

• The owner’s interest in equity and profits/losses 
• Changes in ownership 
• Taxable income and deductions for the year
• Undistributed Income 
• Dividend Distributions not otherwise identified 
• Possible need for business valuation

There’s much more to be learned from reading page 1 of the 
1040, and page 2 can lead you to the discovery of other items 
including property owned but not listed and payroll over- 
withholding. I’ll address those items and more in a Part II article 
if requested.

John Faggio is a CPA, CFP®, and Certified Divorce Financial 
Analyst ™. He has been qualified to testify in Howard, Anne 
Arundel, Montgomery, and Frederick Counties. His office is 
located in Columbia, MD and can be reached at (410) 988-7333 
or john@divorce-finances.com.
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tions specifically excuse accidental or unintended and  
unforeseeable physical injury to the child, but there is no similar 
exception dealing with mental injury. Accidental, unintended and  
unforeseeable mental injury is still abuse. The Court of Special 
Appeals, refused "to read a scienter requirement into the mental 
abuse where the statute and regulations are silent" (218 MD at 
282). The finding of abuse against the mother was upheld, and 
therefore her intent did not matter. 

You may recall the case of Dr. Elizabeth Morgan. When al-
most thirty years ago, this Harvard educated plastic surgeon 
accused her ex-husband, Dentist Eric Foretich, of sexually  
abusing their infant daughter. Dr. Morgan refused to comply with 
the visitation. To avoid enforcement, the maternal grand-parents 
took the child and hid her in New Zealand.

As a result, Dr. Morgan spent 2 years in a D.C. jail on contempt 
charges. She was eventually freed by an act of Congress. Years 
later, a special law was enacted allowing the daughter to return 
to this country. Dr. Morgan is alleged to have spent over $1 
million in protecting her daughter and Dr. Foretich is reported 
to have nearly bankrupted.

While the evidence alleged abuse against Dr. Foretich, who 
passed three lie detector tests, and successfully sued various 
media outlets, the court was not persuaded; but it did not deter 
Dr. Morgan.

So what does a parent to do? Under the analysis McClanahan, 
Dr. Morgan herself may have been deemed to have abused a 
daughter. Was there ever a psychological exam of Dr. Morgan, 
or the mother in McClanahan? 

Society is being inundated with cases of actual sexual abuse: 
teachers, coaches, priests, parents of child's friends, even Bill 
Cosby. Determining the truth, particularly when the child 
is young, is extremely difficult. Making a false allegation is  
unconscionable, but so is disbelieving a truthful one. Certiorari 
has been granted so stay tuned.

McClanahan v. Washington  
County DSS, 218 MD at 258, 96 A 3rd 917 

(2014)

Maryland Casenotes
By: Sally Gold, Esq

This case represents the all too familiar scenario of a parent who 
makes repeated accusations of child sex abuse against the other 
parent. In this case the complaining parent was determined by 
DSS to have committed child abuse herself. Let me repeat, it 
was the complaining parent who was found to have committed 
the sex abuse. DSS found the mother’s repeated allegations 
of sexual abuse against her the father subjected the daughter 
to numerous sex abuse examinations. Those actions and the 
subsequent mental injury to the child, were the basis for the 
DSS finding.

The parents were married in 1996 and Raven was born 
in 2005. The parties separated in 2006. Throughout the  
marriage there was a history of substance abuse issues as well as  
competing claims for domestic violence. Clearly, this was a 
troubled family. Post-divorce, Raven lived primarily with her 
mother and had visits with her father. Beginning about one 
year post separation and continuing for three and a half years  
thereafter (but prior to the divorce) mother took Raven to 
the hospital on nine separate occasions to have her examined  
contending that she had been sexually abused by the father.  
Additionally, she took the child to the pediatrician on eight 
separate occasions with the same allegations. Raven displayed 
vaginal irritation and infection on each of those occasions. 
According to the mother, Raven alleged that her father or her 
stepbrother had molested her or penetrated her.

Although sex abuse allegations could not be excluded, none 
of the exams revealed definitive signs of sexual abuse. DSS  
conducted fourteen sexual investigations and ruled out abuse each 
time. The irritations and infections, common in young girls, can 
be caused by careless hygiene. Finally, DSS began investigating 
the mother’s conduct as causing mental injury to Raven.

Two social workers examined Raven. Both concluded that she 
was suffering from mental injury which was causing emotional 
distress for her and impairing her ability to function. Both social 
workers determined Raven had an unhealthy attachment to her 
mother. They believed that the mother's repeated accusations 
of abuse were the cause of the injury and determined that the 
mother had abused Raven. An Administrative Law Judge agreed 
and the Circuit Court affirmed the DSS determination.

It is important to note at no point does it appear the mother was 
ever evaluated. Mother contended, inter alia, taking Raven to the 
numerous sexual abuse exams was an intentional act, she had 
no conscious intent to harm the child – her argument failed. The 
court discussed the concept of "positive feedback", explaining 
a child with insecure attachments to a parent and getting posi-
tive feedback for reporting what the child senses a parent wants 
to hear. Mother apparently also said negative things about the 
father in Raven's earshot.

The court did not distinguish between physical and mental 
abuse in terms of intent. The governing COMAR regula-

Update on Falls Garden v. The Falls. 

Previously, in the newsletter, there was a case note in the Court 
of Appeals' decision Falls Garden v. The Falls discussing whether 
a letter of intent was a bonding agreement. 215 Md. App. 115, 
79 A. 3rd 950 (2013). The Court of Appeals has now spoken, 
at 441 Md. 290.

To refresh your recollection, this was a dispute between two 
residential communities over the ownership of parking spaces. 
After two settlement conferences and immediately prior to 
a rescheduled trial the parties entered into a detailed "letter 
of intent" which specifically contemplated a separate lease 
with eight terms specified in the letter of intent and the ninth 
term stating: "The lease shall contain the usual and customary  
provisions regarding dates and methods of payments, provisions 
for default and breach severability, signs, quiet enjoyment, 
waiver and the like.”
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A proposed lease was submitted, but new counsel for Falls Garden 
refused to sign it claiming his client did not intend to be bound by 
a “letter of intent” and that the terms of the proposed lease were 
not acceptable. The Court of Appeals acknowledges, "limited ex-
perience jurisprudentially" (who knew that was an adverb?) with 
letters of intent (Id. at 300). Presumably, this is why it granted cert. 
Our highest court reiterated the manifestation of mutual assent 
and is an essential prerequisite to the creation or foundation of 
a contract. The court clearly stated, that although every possible 
term need not be included in a letter of intent, every material or 
essential term is a must. It affirmed the Court of Special Appeal 
in holding, that the letter of intent included all the material terms 
and that they were definite.
It is further held that failure of a trial court to hold the evidentiary 
hearing was not in error because in the absence of ambiguity ex-
ternal evidence was not necessary. However the Court of Appeals 
refused to enforce the terms proposed in the lease as it lacked 
mutual assent. Specific performance of the lease (described by 
the court as an extraordinary remedy) was not available as the 
lease itself was not a valid contract. After years of litigation 
the parties still have unresolved issues.This sounds more like a 
divorce case than a dispute between property owners.

Baker v. Baker 221 MD App 399,  
109A 3d 167 (2015)

Speaking of agreements and contract language (i.e., Falls 
Garden v. The Falls) we should all be aware of Baker v. Baker 
a case in which there was a full-blown separation agreement 
that did not expressly address the allocation of a capital loss 
carry-forward.

A capital loss carry-forward is a deferred tax benefit. A  
taxpayer receives it if her capital losses exceed her capi-
tal gains in a particular year. The IRS allows you to "carry  
forward" any unused capital loss to following tax years. 
In Baker the Wife gave up her interest in any of the par-
ties' jointly titled investments or bank accounts (don't feel 
too bad for Ms. Baker she received a monetary Award of 
$1.135 million). Mr. Baker, inter alia, assumed all liability for  
previously filed joint returns. There was no express reference 
to the capital loss carry forward in the agreement.

Post divorce, Ms. Baker sold a parcel of property and had a gain 
that she wanted to offset. She utilized approximately half of 
the capital loss carry forward for a total of $43,370.00 this was 
a sum large enough to warrant a fight between the parties and  
Mr. Baker filed suit. The trial court agreed with Mr. Baker and 
entered judgment in his favor for the amount of the tax benefit 
and for his fees. It reasoned that Ms. Baker by relinquishing her 
interest in the accounts had ultimately relinquished her interest 
in the tax benefits as well.

On appeal Mr. Baker tried to argue that an interest "in" 
the accounts should be read more broadly to include an  
interest "relating to" or "arising out of" the accounts. Mr. Baker  
valiantly argued because he accepted all future liabilities from 
the joint investment accounts, he was entitled to all the tax 
benefits. Moreover, because neither party listed the capital loss 
carry forward on the joint marital property statement (9-207) 

Ms. Baker never intended to treat the tax benefit as an asset. 
Finally, Mr. Baker argued the boilerplate language contained in 
the explanatory statement of the marital settlement agreement 
was comprehensive and left no open issues. 

Mr. Baker’s efforts were to no avail. In a well written and easy 
to understand opinion the Court of Special Appeals reversed the 
trial court judgment in favor of Ms. Baker. The court found:

A. A capital loss carry forward created from the sale of 
marital property is itself marital property; and
B. The parties can allocate the value of the property between 
themselves by agreement; and
C. Absent agreement and pursuant to treasury regulations in 
the case of jointly titled assets in which spouse had an equal 
interest the loss would be equally divided; and
D. A capital loss carry forward although related to and 
arising out of joint accounts is a separate interest from the 
interest of some joint accounts; and
E. Language by which one spouse gives up all interest "in" 
an account does not as a matter of law give up all interest 
"relating to" or "arising out of" a joint account; and
F. In the absence of a provision in the agreement treasury  
regulations control

Therefore Mr. Baker loses and Ms. Baker wins.

Attorney Grievance Commission v.  
Shauntese C. Trye

Let's imagine you are a family lawyer and in the midst of your 
own divorce case in which custody is an issue. What is the one 
thing you absolutely should not do? DING, DING you absolutely 
should not represent yourself! Now, if Ms. Trye had played our 
game of make believe she may have avoided being the respon-
dent to this AGC case.

Admitted to the bar in 2003 Ms. Trye had no prior disci-
plinary history. She made up for that by her repeated mis-
steps in her own divorce. Her list of missteps reads like 
a menu at the “Disbar Me Café”: failing to comply with  
discovery, misrepresenting to court her control over  
documents, failing to attend her own deposition, which was held 
at the courthouse, and failing to file 4 years' worth of tax returns. 
By far the most egregious action being she altered a document 
that originally provided shared physical custody to one which 
stated she was to be the primary physical custodian.

Ms. Trye had lots of excuses/explanations: She had a faulty 
memory, opposing counsel had not complied with discov-
ery, the stress of the divorce and possible eviction from 
her home were affecting her, she was mixed up about the  
deposition time, and she and her husband had agreed she would 
have primary custody on and on.

In essence the court found she had zero credibility. Other than 
the obvious point that one should not represent themselves, what 
makes this case interesting is:

1. Ms. Trye attempted to argue because she was self-represented 
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she was not acting in a representational capacity; thus some of 
the rules of professional conduct were inapplicable. The court 
held the obligation to make reasonable efforts to expedite litiga-
tion (RPC 3.2) does not excuse attorneys who represent them-
selves. The court found that Ms. Trye's purposeful obstruction of  
discovery and misrepresentation to the trial court, was  
inconsistent with her duty to expedite the litigation. 

2. Actions having nothing to do with representation of a  
client can be the basis for sanctions. This is a point to which 
everyone should pay attention. In the process of securing 
a loan modification, Ms. Trye misrepresented that a rental  
property was owner occupied. Additionally, she failed to file 
tax returns for four years. The court held that failure of a  
lawyer to comply with legal obligations common to all citizens 
for extended period of time is conduct that reflects negatively 
on the legal profession. Once you are involved in a litigation, 
especially a divorce, out come all your skeletons.

3. Ms. Trye knew her husband was represented by counsel and 
was specifically directed to cease communication with him. She, 
however, continued the communication. (RPC 4.2) prohibits 
an attorney when acting in a representational capacity from 
direct communication with an opposing party. The court was 
reluctant to sanction Ms. Trye for that behavior and held, "direct 
communication between the principals leaving the lawyers out 
of the room is sometimes the path to settlement of a dispute." 

Although the court did not specifically state one would think 
the direct communication between parents even when a parent 
is a lawyer about children could be beneficial.

4. Unfortunately, the opinion does not state how this matter 
came to the attention of the AGC. Did the judge to whom the 
altered document was originally presented report the con-
duct or did opposing counsel who, had been stonewalled on  
discovery, lied to and given an altered document, finally take 
the difficult and uncomfortable step of self-reporting? When one 
sees conduct as egregious as described in this opinion one has 
to say something (RPC 8.3). One has to commend the lawyer 
who does so.

It should be noted, while Ms. Trye's behavior violated  
numerous provisions of the Maryland Rules for Professional  
Conduct, and all occurred within the last 2 to 3 years. You 
never know what goes on behind closed doors. The attor-
ney who is rude, cranky and disagreeable may be dealing 
with difficult personal issues. Of course we know unpleas-
ant and disagreeable lawyers who seem to delight in being  
curmudgeonly, we should be aware that sometime we  
perceive as rudeness and attitude is sometimes not intended as 
such. The lawyer might have a sick parent, troubled child, an 
out of work spouse or other personal matters and cause some 
character behavior; so give your colleagues some slack.


