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I can’t believe how quickly this year 
has progressed. It has been an immense 
honor to serve as Chair of your Section 
and I hope that I was able to sustain the 
high standards set by my predecessors. 
I am deeply grateful to the members of 
the Section Council - each and every 
one is extremely committed to im-
proving the practice of estate and trust 
law for each of us and for our clients.  

This column is typically devoted to a 
summary of the most recent legislative 
session. The efforts of our Section in 
the 2017 legislative session in An-
napolis were successfully led by our 
Legislative Committee, comprised of 
Mary Alice Smolarek (who will take 

over for me as Chair of our Section 
in June, and who contributed to this 
Article), Jonathan Lasley, Anne Cov-
entry, Michael Davis, Laura Thomas 
and Christine Hubbard. This Commit-
tee expended countless hours drafting 
and revising proposed legislation, 
meeting with potential sponsors in 
the House and the Senate, along with 
their staff, testifying in Committee 
and Subcommittee hearings, respond-
ing to comments and questions from 
lobbyists and other interested persons, 
and actively monitoring legislation 
introduced by others which may 
have an impact on our practices.

The Section Council drafted and active-

ly supported five bills in this session, 
two of which passed both the House 
and the Senate and have been signed by 
the Governor as of the date of this ar-
ticle, and a third one passed both cham-
bers and is expected to become law. The 
fourth and fifth bills were withdrawn 
for further review. There were a num-
ber of other bills of interest to estates 
and trusts practitioners that were also 
considered in this legislative session.

1. Maryland Trust Act – Eliminating 
Requirement for Trustee to Notify Him/
Herself. The Section Council brought 
this legislation to correct an oversight 
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in the Maryland Trust Act. This bill (SB792/HB754) provides 
that when a Trustee is also a qualified beneficiary of a trust, the 
Trustee will not be required to provide notice to himself or her-
self under Estates and Trusts Article §§14.5-109 and 14.5-813.

This bill was signed by the Governor on April 18, and will 
take effect October 1, 2017.

2. Maryland Trust Act – Allowing Settlor to Appoint Rep-
resentatives. The Section Council brought this legislation to 
address a change to Maryland law created by the Maryland 
Trust Act. Prior to the passage of the Maryland Trust Act, 
Maryland did not require trustees to provide notice to benefi-
ciaries of a trust. Under the Maryland Trust Act, all qualified 
beneficiaries, even future generations, must receive notice 
of the trust and have the right to require accountings from 
the trustee. Under this bill (SB793/HB753), which revises 
Estates and Trusts Article, §§14.5-105 and 14.5-306, the 
settlor of a trust is given the powers: to name one or more 
persons (other than a trustee) to serve as representatives of 
a beneficiary or class of beneficiaries; to specify an order 
of priority among representatives appointed; and to give 
other persons the power to name such a representative. The 
representative may receive all notices otherwise required 
to be sent to a qualified beneficiary and may bind such a 
beneficiary to actions of a trustee or trust amendments so 
long as there is no conflict between the representative and 
the beneficiary. A representative appointed by the settlor 
is prohibited from concurrently serving as both a trustee 
and a representative. A representative may be held liable 
to the represented beneficiary only if the representative has 
undertaken or agreed to represent the beneficiary and the 
representative’s action or failure to act is proven by clear and 
convincing evidence to have been in bad faith with respect 
to the beneficiary. In determining liability for bad faith rep-
resentation, the action or inaction must be found to be the 
result of intentional wrongdoing by the representative, or the 
representative must have acted or failed to act with reckless 
indifference to the purposes of the trust or the interests of 
the beneficiary on whose behalf the representative acted. 

This bill was signed by the Governor on April 18, and will 
take effect October 1, 2017.

3. Tax Treatment for Transfers of Vehicles from Trusts. The 
Section Council recognized that the transfer tax exemptions 
under the Transportation Article for vehicle transfers to family 
members, heirs and legatees did not extend to similar transfers 
from trusts. Under Transportation Article §§13-810(c)(1)(i) 
and (ii), a vehicle transferred to a family member is exempt 
from the excise tax otherwise imposed on transfers. Similarly, 

under Transportation Article §13-810(c)(4), a vehicle trans-
ferred from a decedent to a legal heir, legatee, or distributee 
is exempt from the excise tax otherwise imposed on transfers. 
This legislation (SB449/HB1360) amends Estates and Trusts 
Article, §14.5-1001 to equalize the excise tax treatment of 
transfers from a trust when the same transfer would otherwise 
have been exempt under the existing Transportation Article.

Unless vetoed by the Governor, this bill will take effect July 
1, 2017.

4. Vehicle Laws – Transfer on Death. This legislation (HB492) 
codifies a vehicle owner’s ability to specify one beneficiary to 
receive an automobile upon the death of the vehicle owner.

Unless vetoed by the Governor, this bill will take effect 
October 1, 2017.

5. Share of Intestate Estate for Surviving Spouse. This bill 
(SB73/HB735) increases the intestate share of the surviving 
spouse under Estates and Trusts Article, §3-102 from the first 
$15,000 plus one-half of the remainder, to the first $40,000 plus 
one-half of the remainder, if there is no surviving minor child.  

Unless vetoed by the Governor, this bill will take effect 
October 1, 2017.

6. Inheritance Tax - Exemption – Evidence of Domestic 
Partnership. This legislation (SB276/HB1104) amends 
Tax–General Article, §7-203 to provide that either (empha-
sis added) a domestic partnership affidavit (under Health–
General Article §6-101(B)(1)) or any two of the proofs 
of a domestic partnership (under Health–General Article 
§6-101(B)(2)) are sufficient to exclude from inheritance tax 
an interest in a primary residence passing from a decedent 
through joint tenancy to or for the use of a domestic partner. 
Currently, taxpayers were required to engage in litigation 
before the Maryland Tax Court to obtain the exemption.   

HB1104 was signed by the Governor and will take effect 
July 1, 2017.

7. Recordation and Transfer Taxes - Exemptions – Property 
Conveyed from Sole Proprietorship to an LLC.  This bill 
(SB111/HB363) exempts from recordation and transfer taxes 
real property conveyed from a sole proprietorship to a limited 
liability company if the sole member of the limited liability 
company is identical to the converting sole proprietorship.

This bill was signed by the Governor on April 11, and will 
take effect July 1, 2017.
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8. Health Care Decisions Act – Advance Directives - Dis-
qualified Persons. This bill (SB562/HB498) precludes certain 
individuals from serving as health care agent or surrogate 
health care decision maker; namely, anyone whom the 
principal has filed a restraining order against, entered into a 
separation agreement with or is the subject of an application 
for divorce from the principal.

Unless vetoed by the Governor, this bill will take effect 
October 1, 2017.

9. Health Care Decisions Act – Advance Directives – Wit-
ness Requirements. This legislation (HB188) establishes 
that an advance directive includes an electronic document, 
voluntarily executed by the declarant, in which the declar-
ant’s identity is authenticated in accordance with the National 
Institute of Standards and Technology Special Publication 
800-63-2.

Unless vetoed by the Governor, this bill will take effect July 
1, 2017.

10. Requirements for Filial Support - Repeal. This bill 
(SB676/HB764) amends Family Law Article §13-101 by 
removing the provisions that made it a crime for an adult 
child to fail to provide food, shelter, clothing and care to a 
destitute parent.

This bill was signed by the Governor and will take effect 
October 1, 2017.

The fourth and fifth bills introduced by the Section Council; 
namely, Elective Share of Surviving Spouse and the Tem-
porary Appointment of Health Care Agent to Make Medical 
Decisions for Minor Children, were withdrawn during the 
session. They will be considered further over the summer 
and next fall and will likely be actively promoted by the 
Section Council in the 2018 legislative session. In addition, 
a few other bills of interest to estates and trusts practitioners 
that were considered by the General Assembly in the 2017 
session but did not pass, are set forth below.

a. Elective Share of Surviving Spouse. Section Council 
debated for many years an appropriate solution to the out-
dated law in Maryland dealing with the elective share of a 
surviving spouse. The existing statute provides for the right 
of a surviving spouse to elect to receive one-third (1/3) (if 
surviving issue) or one-half (no surviving issue) of the net 
probate estate. Given that a substantial amount of an indi-
vidual’s wealth now passes in a non-probate form, the law 
has led to distortions of the elective share and in many cases 

unintended consequences. The bill that was proposed by the 
Section Council (SB881/HB722) was the culmination of 
significant analysis and debate among its members. It was 
developed in cooperation with the Elder Law Section, and 
was designed to produce a fairer and more appropriate result 
designed to carry out the public policy behind the elective 
share laws; namely, to “protect surviving spouses from being 
disinherited and left with no reasonable means of financial 
support” [Karsenty v. Schoukroun, 406 MD 469 (2008) at 
504]. The proposed legislation eliminates the concept of a 
net probate estate and instead moves toward the concept of 
a gross estate for federal estate tax purposes, comprising 
not only the probate but also non-probate assets, taking into 
account the surviving spouse’s interest in trusts and factors 
in assets passing to the surviving spouse outside of probate, 
in an effort to produce a more equitable result. The proposed 
bill an ordering rule for payment of the elective share and 
provides for judicial modification should circumstances 
justify court intervention. A similar bill was introduced in 
the 2016 legislative session and passed in the House, but 
never received a vote in the Senate. The 2017 version of the 
bill reflected certain modifications that were developed in 
coordination with the Elder Law Section, such as permitting 
an election to be made by a specifically authorized guardian 
or by an agent under a power of attorney. Following intro-
duction of the bill, comments were received in support of 
an alternate theory of elective share reform, based on the 
Uniform Probate Code model. During the hearings on the 
bill, it was determined that the best course of action would 
be to try to resolve the different approaches; accordingly, 
the bill was withdrawn and a committee was formed to work 
toward a consensus on various issues identified in the com-
ments. The committee will draft a revised bill and actively 
pursue its passage in the 2018 legislative session.

b. Health Care Decisions – Temporary Agent for Minor 
Children. In coordination with the Health Law Section, 
the Section Council proposed legislation (SB935/HB961) 
that would give parents and legal guardians the authority to 
temporarily designate an alternate decision maker or tem-
porary health care agent for medically necessary health care 
treatment for a minor child. This bill specifically precluded 
a temporary health care agent from having the power to 
withhold or withdraw life sustaining treatment. The statute 
would also protect a health care provider who relies in good 
faith on the written authorization of the temporary health 
care agent. A suggested form was initially included in the 
proposed legislation, but was withdrawn when it was sug-
gested that an unintended consequence of the form might be 
that hospitals and health care providers would stop accept-
ing currently used written authorizations that were unlike 

(continued on page 4)
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Editors’ Note

Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest to 
Section members. The Newsletter can be better tailored to 
suit members’ needs with input from you. If you would like 
to suggest a future topic or change of format, or if you would 

like to submit an article, please contact:

Anne W. Coventry
Pasternak & Fidis, P.C.

7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814

301-656-8850
301-656-3053 fax 

acoventry@pasternakfidis.com

Janet I. McCurdy
Janet I. McCurdy, P.A.
115 West Patrick Street
Frederick, MD 21701

301-698-1932
301-698-1877 fax

jmccurdy@jmccurdylaw.com

the suggested form. Despite the concern expressed that the 
written authorizations used by many people today may not 
be authorized by law and may not protect the health care 
provider, the bill did not garner enough support during the 
hearings. The Section Council intends to actively pursue 
passage of this bill in the 2018 legislative session.

c. Maryland Estate Tax – Unified Credit. A bill (HB463) 
was introduced in the House which was designed to freeze 
the exemption from Maryland estate tax at its current level 
($3,000,000). The bill was not voted on in the House Ways 
and Means Committee.

d. Estate Fairness Act - Inheritance Tax Repeal. A bill 
(HB1331) was introduced intended to repeal the Maryland 
inheritance tax. The significant financial impact to the Reg-
isters, who depend on the inheritance tax revenue to fund 
their operations, was noted in the hearing and the bill did 
not receive a vote in the House Ways and Means Committee.

e. End-of-Life Option Act. This bill (SB354/HB370) would 
have permitted individuals meeting certain conditions to 
request aid in dying. Following an unfavorable report in the 
Senate Judicial Proceedings Committee, the bill 
was withdrawn.  

f. Intestate Estates – Inheritance by Surviving Parent - Repeal.  
This legislation (SB1100) would have repealed a parent’s 
share of an intestate child’s estate when there are no surviv-
ing children of the decedent. Currently, if an individual dies 
intestate survived by a surviving spouse, no surviving chil-
dren, and surviving parents, the surviving spouse receives the 
first $15,000 ($40,000 as of October 1, 2017 – see #5 above) 
and splits the remainder equally with the surviving parents. 
This bill was filed late in the session and, while it passed the 
Senate, it was not considered in the House.  Anne W. Coventry

Pasternak & Fidis, P.C.
7735 Old Georgetown Road, Suite 

1100
Bethesda, MD 20814

301-656-8850
301-656-3053 fax

acoventry@pasternakfidis.com

Janet I. McCurdy
Janet I. McCurdy, P.A.
115 West Patrick Street

Frederick, Maryland 21701
301-698-1932

301-698-1877 fax
jmccurdy@jmccurdylaw.com

MEMBER NEWS

Please send your professional 
news or announcements to:
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By Rachel D. Burke, 
Furey, Doolan & Abell, LLP

and
Michaela C. Muffoletto, 

Neuberger, Quinn, Gielen, Rubin & Gibber, PA

Highlights from the 51st Annual 
Heckerling Institute on Estate Planning

The University of Miami School of Law’s Heckerling 
Institute on Estate Planning drew over 3,100 attendees, 
comprised of leading estate and trust attorneys as well 
as tax and financial advisors, including almost 600 first-
timers. The entire Institute is orchestrated by Heckerling’s 
Director, Tina Portuondo, and her mammoth staff of four.  
This is certainly no small feat, and each year all of the at-
tendees are fortunate to have them do the work they do.

This year must have been particularly challenging to plan. The 
topics were selected in August when the proposed regulations 
under Section 2704 of the Code were the buzz of the estate 
planning community. Written materials for the 2017 Hecker-
ling Institute were due by November 7, 2016 – the day before 
the U.S. Presidential and Congressional elections. Despite the 
surprising results for many and the change in regulatory envi-
ronment, the presenters did a wonderful job pivoting on their 
topics. They opined about the impact of the election, potential 
tax changes, and the trickle-down effect of repeal of the U.S. 
estate tax and the Affordable Care Act. This article highlights 
some items discussed at the Institute that will be relevant 
to our industry in the event of federal estate tax repeal.  

Http://media.law.miami.edu/heckerling/2017/Brochure/51_
Heckerling_Brochure.pdf. contains a complete list of the programs.

I. Potential Tax Legislation and Regulations

Panelists discussed both the Trump proposals and the Republi-
can Blueprint from June 2016 (“A Better Way for Tax Reform”), 
which can be found at https://abetterway.speaker.gov/_assets/pdf/
ABetterWay-Tax-PolicyPaper.pdf. The forecast consensus was:

Estate & GST Tax Repeal

Many presenters forecasted a full estate tax repeal in 2017, 
likely to be achieved through the Budget Reconciliation pro-
cess (another 10-year phase out). At the time of the Institute, 
Trump’s website (www.donaldjtrump.com/policies/tax-plan) 
suggested a repeal of the “death tax” and a capital gains tax 
for $10M and up – with an exception for certain small busi-
nesses and family farms. If there is no exemption from capital 
gains, estates under $10M may fare worse under a carryover 
basis regime. Presenters commented that estate tax does not 
pay for the current stepped-up basis regime. Ron Aucutt and 
others commented that a carryover basis regime could be 
problematic because most Americans don’t do a very good job 

keeping basis records. Some revamped version of Form 8971 
may help in this respect. Several presenters suggested that 
we may be faced with a system similar to that implemented 
in Canada. Under the Canadian system, valuation issues and 
discounts (i.e. Section 2704 type matters) are very relevant 
in order to lessen the tax on built-in gain at death or transfer.  

Gift Tax

Many speakers commented that the Trump proposal (as of 
January 2017) and the Republican Blue Print are both curi-
ously silent about repealing the gift tax. Panelists suggested 
that this may be intentional because the gift tax is essentially 
a backstop to income tax. The gift tax prevents shifting 
income taxation to lower brackets. However, if tax reform 
results in compressed income tax brackets and large gift tax 
exemptions, the back-stop argument may be less significant

Income Tax

Revenue loss generated by estate tax repeal will have to be 
balanced by revenue generation from income and other taxes. 
The Trump and Republican proposals are somewhat different: 

Trump proposal:
a. Establishes 3 income tax brackets 
b. Taxes carried interest at ordinary income tax rates
c. Repeals 3.8% net investment income surtax (along 

with Affordable Care Act)
d. Increases standard deductions
e. Favor mortgage interest, charitable and education 

deductions or credits

Republican Blueprint proposals:
a.   Repeals AMT
b.   Establishes 3 income tax brackets
c.   Reduces tax on investment income
d.   Simplifies return to a “postcard return”
e.   Increases standard deductions

Treasury’s IRS Priority Guidance 

The Priority Guidance plan that was released on August 
15, 2016, and updated October 31, 2016, included 12 
“Gifts and Estates and Trusts” projects labeled as priorities 
for allocation of resources during the period of July 2016 
through June 2017. It is available at https://www.irs.gov/
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pub/irs-utl/2016-2017_pgp_initial.pdf. However, on Janu-
ary 20, 2017, the date of President Trump’s inauguration, 
Reince Priebus, Assistant to the President and Chief of 
Staff, released a Memorandum for the Heads of Executive 
Departments and Agencies regarding “Regulatory Freeze 
Pending Review” calling for (i) no new regulation unless 
approved by a Trump appointee; (ii) prior unpublished 
regulations to be withdrawn; and (ii) 60-day delay on the 
effective date of published regulations not then in effect. See 
https://www.whitehouse.gov/the-press-office/2017/01/20/
memorandum-heads-executive-departments-and-agencies.

Proposed Regulations under I.R.C. Section 2704 

Section 2704 was enacted in 1990 and the current regula-
tions under 2704 were enacted in 1992 in response to Har-
rison (TC Memo 1987-8, in which a decedent’s liquidation 
right as a general partner lapsed at death). Sections 2704(a) 
and 2704(b) address the treatment of: (i) lapsed voting or 
liquidation rights and (ii) certain disregarded restrictions, re-
spectively. Section 2704(b)(4) gives IRS authority to provide 
for other disregarded restrictions in regulations. Proposed 
regulations under Section 2704 were issued on August 2, 
2016, and were aimed at limiting the application of valuation 
discounts for intra-family transfers of interests in corpora-
tions, partnerships or LLCs. These proposed regulations are 
believed to have been issued in response to Harrison and 
Kerr (292 F.3d 490, in which charitable non-family mem-
bership interests avoided application of Section 2704(b)).

Cathy Hughes, the Estate and Gift Tax Attorney-Advisor in the 
Office of Tax Policy of the U.S. Department of the Treasury, 
was one of the panelists during the Recent Developments dis-
cussion. She advised that during the 90-day comment period, 
over 10,000 comments were received, of which (at the time of 
the presentation) she had read 400. Ms. Hughes did indicate 
that she planned to read all comments and they would be 
considered in drafting the final regulations. On December 1, 
2016, IRS and Treasury held a hearing lasting 6 ½ hours with 
36 witnesses, including several of the Heckerling presenters.  

Important Takeaways from the discussion:

- Final regulations will not be forthcoming in the im-
mediate future.

- For transactions after August 2, 2016, practitioners, 
particularly tax preparers, should disclose that the return 
is taking a position contrary to proposed regulations.  

- There was no intention to make the three-year rule retro-
active. Final regulations will have no retroactive effect.  

- Effective dates – for general Section 2704 provisions, 
the date final regulations are published; for disregarded 
transactions, 30 days after final regulations are published 
because it is deemed a legislative regulation.

- The future for 2704 Regulations following the 2016 
election is unclear. Panelists indicated that the concepts 
behind proposed 2704 regulations would be relevant 
even if the estate tax is repealed. Valuation discounts 
also would continue to be important for gift tax and 
capital gains tax planning. Particularly, if there is a new 
carryover basis regime at death, then planners may use 
valuation discounts to lessen the capital gains hit. One 
presenter, however, suggested that the election may have 
provided planners with a reprieve from these regulations 
since it was his view that these regulations would not 
be finalized during President Trump’s administration.

II. How to Plan While We Await Tax Legislation

Following initial discussions about the potential tax changes, 
all presenters seem to agree that opportunities still exist for 
substantial planning. There was also a consensus to avoid 
planning that involved the payment of a current gift tax. 
Instead, planners should focus on techniques that shifts 
future appreciation in various tax-free manners, such as 
with GRATs, sales to grantor trusts, and partnership freezes.

III. Income Tax Matters 

Fiduciary Income Tax Matters

Dick Nenno covered state income tax planning in effi-
cient detail. In the past few years, ING trusts (incomplete 
non-grantor trusts) have gained much attention. These 
types of trusts are taxed as separate entities for income 
tax purposes. However, because there is no completed gift 
made to these trusts, the assets are included in their grant-
ors’ estates for estate tax purposes. These types of trusts 
are very drafting intensive and fact specific. It is hard to 
have an incomplete gift and have non-grantor trust status. 
See PLR 201642019, which revoked a 2014 ING ruling.

Nenno has done extensive work in this area and outlined the vari-
ous bases for state income taxation of trusts. He has also complet-
ed a survey on state income taxation, which can be found at www.
actec.org/assets/1/6/Nenno_state_nongrantor_tax_survey.pdf.

There were also two important fiduciary income tax cases 
that came up in multiple presentations. The first was Kaest-
ner v North Carolina, 2015 WL 1880607 (N.C.): The North 
Caroline fiduciary income tax statute was held unconstitu-

(continued from page 5)
Heckerling Highlights. . .
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tional by North Carolina Court of Appeals. N.C.G.S. Section 
105-160.2 provided that a tax would be imposed on taxable 
income of estates and trusts that are “for the benefit of a 
resident of this State.” The trust in question did not have a 
North Carolina trustee and custody of all assets was kept 
outside of the state. The trust challenged the basis for taxation 
under the Commerce Clause and North Carolina Constitu-
tion. The Court held the statute unconstitutional because 
there were not sufficient minimum contacts. This case is 
important to note because many states tax trusts on the same 
basis and may run into the same lack of sufficient minimum 
contacts. From a planning perspective, practitioners should 
be mindful of the contacts within any particular jurisdiction.

The other important case was Bank of America v. Comr. 
of Revenue, 2016 WL 3658862 (Mass). Massachusetts’s 
Supreme Judicial Court upheld a decision of the Appel-
late Tax Board finding the Bank of America, as trustee 
of 34 inter vivos trusts, was an “inhabitant” of Massa-
chusetts for the purposes of applying a Massachusetts 
fiduciary income tax to those trusts. This case is important 
to note in what to avoid and may impact the decision to 
appoint an institutional trustee with offices in many states.

In today’s movable society, practitioners are best advised 
to determine the potential state income tax issues relating 
to residence of the grantor and beneficiaries, situs of assets 
and trustees, and the place of administration of the trust.

Basis Consistency

Under Section 6035, the executor who has the obligation of 
filing the federal estate tax return must submit a Form 8971 
with a copy of each complete Schedule A to the IRS within 
30 days after the due date of the estate tax return. If the return 
is filed late, the executor must submit the Form 8971 within 
30 days of the filing date of the estate tax return. The Form 
8971 must be filed separately, and not with the estate tax 
return. The executor must furnish a copy of Schedule A to 
the Form 8971 to each of the beneficiaries at the same time. 
If asset values are adjusted, a Supplemental Form 8971 and 
Schedule As must be filed with the IRS within 30 days after 
the adjustment, and a Supplemental Schedule A must be 
given to each beneficiary within 30 days of the adjustment.
Problems with Form 8971 and Schedule A:

- Schedule A indicates that the beneficiary has received 
property, when in fact he or she probably has yet to re-
ceive it. Beneficiary is getting a list of assets of which he 
may receive some or none. If the beneficiary’s distribu-
tion has not been funded when the Form 8971 is filed, 
the executor “must list all items of property that could 

be used, in whole or in part, to fund the beneficiary’s 
distribution on that beneficiary’s Schedule A.”

- What if beneficiary is a trust that has not yet been cre-
ated? Look through trust to beneficiaries.

- If trust has been created, trustee is the recipient of 
Schedule A.

- Only applies to those estates that owe a federal estate tax; 
estates below the threshold amount or marital property 
have no duty of consistency.

- Must list all assets, not just those subject to estate taxes. 
- You must check a box for assets that increase estate tax. 

If you check yes, basis consistency rules apply.
- Basis consistency does not apply to marital and chari-

table deduction property and tangible property for which 
an appraisal is not needed (under $3,000).

- If an asset is not reported on the return, then the basis is 
ZERO. Cash is not reported on Form 8971 or Schedule 
A. Neither is IRD, Tangible personal property and assets 
sold. Concern that this is unfairly punishing beneficiaries 
by giving them a zero basis - being punished for error 
and inaction by executor.  

- Both executor and preparer must sign Form 8971.If 
executor is beneficiary, he must send himself a Form 
8971 and Schedule A.  

- The final Instructions, which were released in September 
2016, state that a supplemental Form 8971 and Schedule 
A “may, but aren’t require to, be filed once the distribu-
tion to each such beneficiary has been made.”

If you make a gift of inherited property, you must give 
a Schedule A to that recipient and file it with the IRS

IV. International Issues

This year, the Institute included several presentations on 
international topics. One presentation focused on charitable 
donations to foreign charities, and particularly, on the lack 
of an income tax charitable deduction for such donations. 
The presenter cautioned the use of conduit organizations, but 
noted the existence of many “American Friends of” charitable 
organizations formed and operated in the United States that 
will qualify for the deduction. The presenter also cautioned 
against making gifts for a specific purpose relating to the 
foreign organization since the American Friends organization 
must exercise control over its donations. Following the recent 
election, the presenter surmised that the American Friends 
structure could be in danger since the administration’s focus 
is on domestic prosperity, not global prosperity. The presenter 
clearly thought this would be an absurd result noting that more 
than $15 Billion is donated overseas every year and those do-
nations make a difference not only in the lives of those over-
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seas, but also in the lives of Americans, i.e. Ebola outbreak.

Another presentation focused on planning considerations 
for foreign persons owning assets here in the United States 
and U.S. persons owning foreign assets. Our tax and legal 
system varies greatly from other countries. As planners, if 
we have clients for whom these are applicable issues, we 
must educate ourselves as to the impact of the various types 
of laws (common, civil, or Sharia), applicable tax systems 
(income, gift and estate), and governing treaties.  Practitio-
ners should be wary of traps – some clients do not recognize 
that they are U.S. citizens by birth; some foreign persons 
may fail to understand the necessity of paying U.S. income 
tax on income effectively connected with a U.S. trade or 
business or FDAP (fixed, determinable, annual or period) 
income sourced to the U.S., such as interest, dividends, 
rents, and royalties; and some clients may not be aware of 
various treaty benefits that could apply to effectively reduce 
or eliminate one or more taxes in one or both countries.

One of the break-out sessions included a panel discussion on 
international recent developments. The take away from this 
session was that the tax reporting requirements (both for U.S. 
persons with foreign assets and foreign persons with U.S. as-
sets) is continually evolving and becoming increasingly more 
burdensome for taxpayers and their advisors. The failure to 
adequately and timely report and disclose could cause signifi-
cant penalties for both the client and the practitioner. Thus, 
for international clients, advisors were cautioned about giving 
advice without a sufficient understanding of the reporting 
requirements and how to undertake compliance therewith.  

V. Technology Matters

Like the international issues, technology matters also con-
tinue to evolve and several recent developments highlight 
the necessity of addressing technology in estate planning.  

The Uniform Electronic Signatures Act allows for the elec-

tronic signature of various planning documents. Nevada 
adopted a version of this Act that allows for the electronic 
execution of Wills, and now other states, such as Florida, New 
Hampshire and Virginia, are also considering its adoption.  
In Maryland, the Maryland Courts and legislature have been 
reluctant to acknowledge technological advances in this area. 
However, with rapid changes in technology, signing a legal 
document on paper with a pen is no longer the only option.

Digital assets have significant non-monetary value, but can 
also be the key to unlocking assets with monetary value. As 
practitioners, we were advised of our ethical duty to advise 
clients on the importance of planning for their digital assets. 
This is of importance in providing fiduciaries with access to 
digital assets. The Revised Uniform Fiduciary Access to Digi-
tal Assets Act (RUFADAA), enacted in Maryland last year, 
provides a procedure by which a fiduciary can access online 
accounts and digital assets. Even with the Act, planning is 
imperative. One presenter suggested that we encourage our 
clients to conduct a digital fire drill – what would happen if 
their computer were stolen or they were in an accident or died. 
It may be discovered that clients do not want their communi-
cations or other digital assets to be available to their fiduciary.

VII. Final Thoughts 

This year’s Heckerling Institute offered something for every-
one. Following the election of Donald J. Trump as the 45th 
President of the United States, the theme was one of uncer-
tainty of what is to come. As planners, however, we are famil-
iar with this theme, and how we adapt to the unknown is what 
makes us good at our craft. Adopting a wait and see approach 
may be prudent, but it may also result in missed opportunities.  
Dennis Belcher, whose very recent death is deeply mourned 
throughout our industry, reminded us at the Institute that “[T]
hings are never as good as they seem to be or as bad as they 
seem to be.” As planners, our focus should be on creating 
flexibility within our clients’ plans – since that will allow our 
clients to adjust for the good or bad, whichever the result. 

The MSBA Annual Meeting in Ocean 
City will be held from Wednesday, 

June 14th through Saturday, June 17th. 
The Section Meeting will be held 

Friday, June 16th at 8am. The section 
will present an instructional 

program on the topic of the elective 
share immediately following the 

brief Section Meeting.
For more information: Contact Wanda 
A. Calvin Claiborne at (410) 685-7878.
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By Janet McCurdy, Janet I. McCurdy, P.A.;
 Micah G. Snitzer, Pasternak & Fidis, P.C.;

and Christina K. Scopin, Pasternak & Fidis, P.C.

2016 ADVANCED TAX INSTITUTE — 
Summary of Estate Planning Day

The 2016 Ad-
vanced Tax In-
stitute featured 
presentations 
on estate plan-
ning for entre-
preneurs, recent 
developments, 
international es-
tate planning, life 
insurance and ir-
revocable trusts, 
and the Mary-
land Trust Act. 
This article sum-

marizes portions of the live presentations and written materials.  

Beth Shapiro Kaufman, Esq. and William D. Fournier, 
Esq. of Caplin & Drysdale in Washington, DC, spoke on 
“Federal Development Updates,” including the basis consis-
tency rules and Form 8971 reporting requirements as well 
as the proposed regulations under Section 2704—both of 
which are discussed in the Heckerling article in this issue.  

In addition, they discussed Revenue Procedure 2016-49.  
Before portability, a qualified terminable interest property 
(“QTIP”) election could be made inadvertently by includ-
ing assets on Schedule M of a decedent spouse’s estate tax 
return. However, under Revenue Procedure 2001-38, if a 
QTIP election was not necessary to reduce the federal estate 
tax liability to zero, then the IRS would treat a QTIP election 
in these circumstances as null and void. PLR 201603004. 
What remained unanswered, however, is how the IRS would 
treat a QTIP election that, while unnecessary to reduce 
estate taxes, is used when a portability election is made 
to use the decedent spouse’s unused estate tax exemption 
and the assets transferred to a QTIP trust for the surviving 
spouse for non-tax planning reasons. Revenue Procedure 
2016-49 answered that question. If a portability election 
is made, the IRS will not treat QTIP elections as null and 
void, irrespective of whether a QTIP election is unneces-
sary to reduce estate taxes at the decedent spouse’s estate, 
thereby eliminating the application of Revenue Procedure 
2001-38 on estates where a portability election is made.

David Morris of TriBridge Partners, LLC in Hunt 
Valley, Maryland, spoke on “Life Insurance and Irre-
vocable Trust: Policies, Planning & Perspective.”

Apart from cash needed to pay estate taxes (if any), the death 
proceeds from an insured’s life insurance policy can be used 
for outstanding debts, health and funeral expenses, estate or 
trust administration expenses, family and business needs that 
arise after the insured’s death, and other needs that require 
payment in cash upon the death of the insured. Life insur-
ance provides an alternative to hurriedly selling or borrowing 
against illiquid assets to garner the cash needed to pay post-
death expenses. Life insurance can also be used to balance 
distributions between or among beneficiaries when there is 
insufficient cash in the estate to equalize in-kind distributions.  

An irrevocable life insurance trust is a tool by which the 
insured can exclude that liquid cash from his or her tax-
able estate. The insured can either transfer ownership of an 
existing policy (or policies) to a life insurance trust that has 
been prepared by an estate planning attorney, or, acquire a 
new policy (or policies) whereby the prepared life insurance 
trust is both the owner and beneficiary of the policy upon 
acquisition. In either case, the critical element is the insured’s 
complete release of, or dissociation from, all indicia of own-
ership and control over the life insurance policy – both upon 
transfer/acquisition and throughout the administration of the 
life insurance trust – to affirmatively effect exclusion of the 
death proceeds from the insured’s taxable estate. In addition 
to serving as both the owner and beneficiary of the life insur-
ance policy, the trustee of the insured’s life insurance trust 
will pay the premiums on the policy and will be responsible 
for issuing the appropriate notices to the trust beneficiaries. 

If transferring an existing policy to a life insurance trust, 
it is important to understand that if an insured dies within 
three years of transferring ownership of a policy on the 
insured’s life to a trust, then the assets will be included 
in the insured’s taxable estate. As such, the current and 
near future health of the insured is an important ele-
ment to consider when deciding whether it is appropri-
ate to transfer an existing policy to a life insurance trust. 

Although the three-year transfer rule does not apply to new 
policies that are initially owned by a life insurance trust, 
there are other important timing considerations at play. For 
example, because the trust will be the initial owner, the trust 
must be in place before acquisition of the policy; however, in 
some situations it may be premature to prepare a life insur-
ance trust before knowing whether the target individual is 
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insurable and if so, the corresponding premiums. One alter-
native is to have a non-application medical examination per-
formed to determine the insurability of the potential insured.

For married couples, another important consideration is 
whether to use two separate single-life policies, or a sec-
ond-to-die life policy that insures the lives of two people, 
but that pays death proceeds only upon the death of the 
surviving spouse. If the health of one spouse is poor, or 
the marriage is susceptible to divorce, a second-do-die 
policy may not be the most cost effective or feasible option.  

Elizabeth L. Morgan, Esq. of Elizabeth Morgan & Associ-
ates, LLP, in Austin, Texas, spoke on international estate plan-
ning issues affecting U.S. persons with foreign-situs assets.

To avoid juridical double taxation of its citizens, the U.S. is 
a party to more than 50 bilateral income tax treaties and 16 
estate and/or gift tax treaties. There are fewer estate and gift 
tax treaties than income tax treaties because many foreign 
countries do not have an estate, inheritance, and/or gift tax. 
In fact most European countries have only an inheritance tax. 

In the early 2000s, stories of U.S. citizens and long-term 
U.S. residents accumulating vast amounts of wealth and then 
expatriating with all of their wealth caused great concern in 
Congress. In response, Section 877A was enacted to impose 
an exit tax in order to deter U.S. citizens from relinquishing 
their citizenship and long-term U.S. residents from giving up 
their permanent residence status, if the individual: (1) has an 
average annual net income tax liability for the 5 years preced-
ing the date of expatriation that exceeds $161,000; (2) has a 
net worth of more than $2,000,000; or (3) fails to certify com-
pliance with all U.S. tax obligations for the preceding 5 years.  

Unrealized gains of all of the expatriate’s property that exceed 
$693,000 are taxed as if the expatriate’s property was sold for 
the fair market value the day before expatriating. Exceptions 
to this exit tax are deferred compensation, tax deferred retire-
ment accounts, and non-grantor trusts that are instead subject 
to a 30% withholding tax upon a distribution to an expatriate.  

Section 2801 imposes a tax, at either the highest applicable 
gift or estate tax rate, for any gift or bequest made by an 
expatriate to a U.S. citizen or resident. Similar to an inheri-
tance tax, the tax under Section 2801 is levied on and paid 
by the recipient of the gift or bequest. Excluded from this 
tax are gifts covered by the annual exclusion amount, gifts 
or bequests that that are reported on a timely filed gift or 
estate tax return, and gifts and bequests that qualify for the 
marital or charitable deduction. If a tax is paid to a foreign 
country as a result of the gift or bequest, the U.S. tax li-
ability is reduced by the amount paid to the foreign county.  

The U.S. imposes a gift tax liability on the donor of the gift.  
U.S. citizens and permanent residents both have the same 
available deductions and all of their worldwide assets are 

subject to gift tax. In contrast, non-resident aliens cannot 
use gift tax deductions and don’t have a lifetime gift tax 
credit. Non-residence aliens are subject to gift tax for gifts 
of tangible property with a U.S. situs, but not for gifts of in-
tangible property (i.e. stocks and bonds). Non-resident aliens 
do not have to pay gift tax for annual exclusion amount gifts, 
payments to educational or medical institutions, unlimited 
gifts to a U.S. citizen spouse, and annual gifts to a non-
U.S. citizen spouse that are equal to or less than $148,000.  

The U.S. imposes the tax liability for the payment of the 
estate tax on the personal representative. U.S. citizens and 
residents have the same available deductions and all of 
their worldwide assets are subject to estate tax. In contrast, 
non-resident are subject to estate tax only on the value of 
their U.S. situs assets. Non-resident aliens are subject to 
the same estate tax rate as U.S. citizens and permanent 
residents. Non-resident aliens can exempt from the estate 
tax $60,000 of assets. In addition, some estate tax treaties 
allow non-resident aliens to utilize the same unified estate 
estate tax credit as U.S. citizens and permanent residents.  

Stefan F. Tucker, Esq. of Venable in Washing-
ton, D.C.,  spoke on “Aligning the Stars – Es-
tate Planning for Entrepreneurs in Interesting Times.”  

In addition to minimizing taxes and providing for the eco-
nomic support of the family, entrepreneurs often have the 
additional goals of creditor protection, retention of control, 
management succession and providing liquidity to pay tax 
imposed on the value of an illiquid asset. Accomplishing these 
goals requires greater focus on income and capital gains tax 
planning. The overriding goal in the past was to try to move 
assets out of a client’s estate. Now it may be advantageous 
for the client to die with his or her assets so that the heirs 
receive the benefits of the date-of-death basis adjustment.  

The recently imposed basis consistency and reporting require-
ments will impact entrepreneurs as the valuation of business 
assets is subject to many influences. Mr. Tucker addressed 
these rules and the proposed Section 2704 regulations (all 
of which are discussed further in the Heckerling article in 
this issue) and their impact on planning for the entrepreneur.  

The advantages and disadvantages of lifetime gifts as an 
estate planning tool for entrepreneurs was discussed. The 
general rule under IRC Section 1015(a) is that the donee’s 
basis in property acquired by gift is equal to the donor’s 
basis in the property. If, however, the property is later sold 
by the donee, the basis for determining loss will be the fair 
market value at the time of the gift. With a business that is 
subject to valuation fluctuation, a lifetime gift with adequate 
disclosure has the benefit of “fixing” the value for estate tax 
purposes. The future appreciation of the business is then 
removed from the client’s estate. If the business fails or has 
a significant downturn in value, however, the applicable 
exclusion amount may have been wasted. A disadvantage 
of a lifetime gift of a business interest is the reduction in the 
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client’s financial statement which may impair the ability to 
borrow to support the business. The lender may require the 
donee to sign on as a guarantor of the business indebtedness.  

Entrepreneurs will almost always use entities to own real es-
tate and operating businesses. The entities provide protection 
from potential claims of creditors. In addition, the entrepre-
neur can retain control of the business while allowing family 
members acquire ownership interests. Also, the methods used 
to value ownership interests in an entity without a readily 
ascertainable market value provide planning opportunities 
to minimize estate and gift taxes. The “sum of the parts 
does not necessarily equal the whole.” Various discounts 
are applicable to valuation adjustments: minority interest, 
lack of marketability, blockage and built in gain. In addi-
tion, there are control premiums and swing vote premiums.  

Mr. Tucker closed by saying that the estate planning process 
is going to be challenging for the entrepreneur going forward 
and that we, as practitioners, may need to rethink whether the 
marital deduction should always be taken. The marital deduc-
tion defers estate tax but does not eliminate it. Are the values 
of our client’s assets declining or appreciating? Is the surviv-
ing spouse better protected by a non- marital deduction trust? 
Discretionary distributions may provide needed creditor/
beneficiary protection. Lastly, with the possibility of higher 
income tax rates, the mandatory income distribution required 
from a marital deduction trust may not be the best choice.

John P. Edgar, Esq. of Baker Donelson Bearman in Balti-
more, and Richard T. Wright, Esq. of The Wright Firm in 
Annapolis closed the day with a comprehensive review of 
the Maryland Trust Act.  Highlights of their comments were:

1. Virtual Representation. A person may represent and 
bind another person or persons (including trust beneficia-
ries) in certain situations with respect to notice and bind-
ing consent to proceedings. Subtitle 3 of the Maryland 
Trust Act § 14.5-301 through 305 provides three types 
of virtual representation. Beneficiaries who are minors, 
incapacitated, unborn, or unknown, or whose location 
is unknown, may be represented by other beneficiaries, 
to the extent there is no conflict of interest between the 
representative and the beneficiary being represented.  

A beneficiary may also be represented by a guardian, attorney 
in fact, trustee, and other specifically named representatives. 
This representative authority signifies a broadening of the 
Maryland common law powers of these agents. As with 
the first type of representation, there must be no conflict of 
interest between the representative and the beneficiary being 
represented with respect to issue at hand. Representatives are 
now statutorily permitted to consider “the general benefit 
accruing to the living members of the family” of the benefi-
ciary. This allows flexibility with regard to estate planning 
considerations and allows broader consideration of issues that 
may impact the family unit. Lastly, a holder of a qualified 
power of appointment may represent beneficiaries whose 
interests as permissible appointees or takers in default are 

subject to the power. This representation is effective even if 
there is a conflict of interest between the parties. A mechanism 
for beneficiaries to object to representation is provided for.  

The authors note that these representation provisions have 
changed Maryland law significantly, improving admin-
istration efficiency by reducing the number of necessary 
parties included in a trust matter. The substantive rights 
of beneficiaries may be impacted by the decision of their 
representatives. The requirement of no conflict of interest 
provides protection in this regard. (See “Notes from the 
Chair” in this issue for a discussion of an additional flavor or 
representation recently signed into law by the Governor—a 
representative may be appointed by the settlor of a trust.)

2. Agreed Modification. The beneficiaries and trustees of 
a trust are now authorized to enter into a binding nonjudi-
cial settlement agreement (“NJSA”). Section 14.5-111 of 
the Maryland Trust Act became effective October 1, 2016.  
NJSAs offer parties a means of addressing certain issues 
related to trusts. The parties may enter into an NJSA to the 
extent the terms of the agreement do “not violate a material 
purpose of the trust and includes terms and conditions that 
could be properly approved by the court under this title or 
other applicable law.” Without limiting its scope, NJSAs 
are expressly permitted regarding the following matters:

-- interpretation or construction of the terms of the trust;

-- approval of a report or accounting of a trustee;

-- direction to a trustee to refrain from performing a particular 
act, or grant to a trustee of a necessary or desirable power;

- -  r e s i g n a t i o n  o r  a p p o i n t m e n t  o f  a  t r u s t -
ee and determination of the compensation of a trustee;

-- transfer of the principal place of administration of a trust; and

-- liability of a trustee for an action relating to the trust.

This law benefits trustees and beneficiaries by pro-
viding a path to an agreed modification of irrevo-
cable trust provisions without the expense and de-
lay that often accompanies obtaining court approval.  

3. Agreed Termination with Court Approval. A non-chari-
table irrevocable trust may now be terminated with the consent 
of the trustee and all beneficiaries if a court determines that 
continuance of the trust is not necessary to achieve any mate-
rial purpose of the trust or that modification is not inconsistent 
with a material purpose of the trust. Md. Code Ann., Est. & 
Trusts § 14.5-410 (a) (1)-(2).  Maryland courts had previously 
held that a spendthrift provision was a material provision of 
the trust that prevented termination. The law now specifically 
allows termination even if the trust includes a spendthrift 
provision. Upon termination of the trust the trustee shall 
distribute the trust property as agreed by the beneficiaries.
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REPORT OF THE NOMINATING COMMITTEE
OF THE ESTATE AND TRUST LAW SECTION COUNCIL

The following members constituted the Nominating Committee: David C. Dembert, Chair 
of the Section Council; Mary Alice Smolarek, Chair-Elect; Charles S. Abell, Immediate Past 
Chair; Mary Beth Beattie, Past Chair; and Eileen D. Day O’Brien, Past Chair. Eileen D. Day 
O’Brien served as Chair of the Nominating Committee.

The following is the report of the Nominating Committee for positions to be filled for the 
2017-2018 fiscal year.

Nominations for officer positions for a one-year term: 2017-2018
Chair:                         Mary Alice Smolarek  
Chair-Elect:                Jonathan G. Lasley 
Secretary:                   Danielle M. Cruttenden 

Nominations for terms expiring in 2017 for a two-year term: 2017-2019
Rachel Burke
Kimberly C. Aviles
Anne W. Coventry
Michael W. Davis
Jay M. Eisenberg
Janet I. McCurdy
Michaela C. Muffoletto

Nominations to fill one vacancy for a one-year term: 2017-2018
Sarah Kahl

Other nominations for officers and members may be made by written nomination signed by 
no fewer than 15 members of the Section.  Any such nomination(s) must be submitted to the 
current Secretary, Jonathan G. Lasley, no later than June 6, 2017, ten (10) days before the 
Section’s annual meeting, which will be in Ocean City, Maryland, on June 16, 2017, at 8am.

4. Agent Power. Subtitle 6 of the Maryland Trust Act clari-
fies the powers of agents of a settlor of a trust. Section 14.5-
602(e) specifically allows agents to exercise the powers of a 
settlor with respect to revocation, amendment, or distribution 
of trust property held by a revocable trust. The agent under 
a power of attorney must be expressly authorized to do so 
under both the terms of the trust and the power of attorney. 
A guardian of the property of a settlor may also exercise the 
powers of the settlor, but only with the approval of the court 
and only if the terms of the trust do not provide otherwise. If 
no guardian of the property has been appointed, a guardian 

of the person may exercise the power of the settlor, subject 
to the same requirements as imposed on the guardian of 
the property. Md. Code Ann., Est. & Trusts § 14.5-602(f). 
Lastly, Section 14.5-601(b) specifically states that the section 
shall not be construed to prohibit the authorized creation of 
revocable trusts. Therefore, a duly authorized agent under 
a power of attorney may create a revocable trust. These 
provisions provide specific clarity under Maryland law 
and provide agents with the tools to protect the interests of 
the people they serve as their circumstances may change.  
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By Conrad W. Deitrick, DLA Piper

Using General Powers of Appointment in an 
Environment Characterized 

by Lower Expectations
The landscape of federal transfer tax law has been in a state 
of near-constant flux for the past decade. While more change 
is certainly possible or even probable, the likelihood of the 
estate and gift taxes returning to pre-EGTRRA levels anytime 
soon is nearly nonexistent. This change has also been reflect-
ed at the state level in Maryland. Ten years ago, the Maryland 
estate tax exemption was $1,000,000. Now it is $3,000,000 
and set to match the federal exemption from 2019 on. Begin-
ning in 2019, Maryland couples will also have portability.

What these tax law changes mean for trusts and estates at-
torneys is that, for an increasing number of their clients, 
traditional “two box” or “three box” planning and its varia-
tions may no longer make sense. Only a small percentage 
of Maryland families who faced estate and gift taxes in the 
past have to consider them now. In practice, many estate 
planners are still preparing the traditional two- or three-box 
estate plans for clients who may not have enough money to 
fund such a plan; others have adapted to tax law changes by 
having clients make more outright (i.e., non-trust) bequests. 
However, minimizing taxes is not the only reason to struc-
ture the transfer of generational wealth in trust; protection 
from creditors and spouses is important, and so is protec-
tion from spendthrift beneficiaries. There is still value in 
structuring the transfer of wealth so that it can be managed 
well for multiple generations. In situations where estate 
taxation is truly a non-issue, the best solution may be found 
in the appropriate use of general powers of appointment.

Testamentary General Powers of Appointment

A general power of appointment over trust property causes 
that property to be included in the estate of the power-
holder, which traditionally has been seen as a negative 
result. In a situation where the beneficiary is unlikely to 
have a large enough estate to trigger state or federal estate 
taxes, however, it can be positive: the trust’s property will 
receive a basis adjustment at the beneficiary’s death. Unfor-
tunately, there are significant disadvantages to this approach.

First and foremost, giving a beneficiary a testamentary general 
power of appointment is a bit of a gamble. At the beneficiary’s 
time of death, estate tax inclusion may no longer be optimal, 
because of reduced estate tax exemptions, an unanticipated 
increase in the value of the beneficiary’s assets, an end to 
the basis adjustment at death, or some other unanticipated 
change. By simply giving a beneficiary a general power of 

appointment, the ability to adapt to changed circumstances is 
lost for at least one generation. Granted, nearly every estate 
planning technique has this risk to some degree, even maxi-
mally flexible techniques carry the risk that the flexibility 
itself will cause an unintended result under future law. In this 
case, however, the risk is probably greater than it needs to be.

Second, although granting a testamentary general power of 
appointment and appointing a prudent trustee or co-trustee 
protects a trust from being wasted by an imprudent benefi-
ciary during the beneficiary’s lifetime, it does not prevent an 
imprudent exercise of the power. All powers of appointment 
carry this risk to some degree, but the broader the power of 
appointment, the broader the potential for mischief in the 
power-holder’s will. If the beneficiary can appoint the trust to 
anyone, that means the beneficiary can appoint it to anyone, 
including people or organizations the settlor finds odious.

Finally, there are complex issues with creditor protection 
where a beneficiary has a general testamentary power of 
appointment. Although there are good reasons to think 
that an unexercised general testamentary power of ap-
pointment will not expose a trust to the power-holder’s 
creditors under Maryland law in most circumstances, 
practitioners should weigh the risks and tread carefully.

Pursuant to section 14.5-507(a) of the Maryland Trust Act, 
a “power of appointment held by a person other than the 
settlor of the trust is not a property interest,” and “property 
subject to that power of appointment may not be judicially 
foreclosed or attached by a creditor of the holder of the 
power.” This statute, which appears to be unique among 
UTC states, is as of yet judicially untested. It appears to 
have expanded, rather than simply to have expressed, ex-
isting Maryland law on the matter. Prior to the Maryland 
Trust Act, Maryland courts held that property subject to a 
non-general power of appointment could not be reached 
by creditors.1 The Restatement (Third) of Trusts suggests 
that a general testamentary power of appointment will not 
subject property to the power-holder’s creditors during his 
or her lifetime (assuming that the power-holder is not the 

1 See, e.g., United States v. Baldwin, 283 Md. 586 (1978); 
Mercantile Trust Co. v. Bergdorf & Goodman Co., 167 
Md. 158 (1934).
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settlor), but will subject the property to the power-holder’s 
creditors at his or her death, regardless of whether the power 
is exercised.2 The federal bankruptcy statute includes assets 
subject to a presently exercisable general power of appoint-
ment in a bankruptcy estate but does not specifically mention 
testamentary general powers of appointment.3 So, while the 
Maryland Trust Act seems, on its face, to protect property 
subject to an unexercised general power of appointment 
from a power-holder’s creditors, settlors and their attorneys 
have good reason to be cautious until the statute is tested. 

Formula Testamentary General Powers of Appointment

One way to deal with the inflexibility of a bare general 
testamentary power of appointment is to draft a formula 
power of appointment that is general only to the extent 
that the trust’s inclusion in the beneficiary’s estate will not 
cause any additional tax liability at the beneficiary’s death.

This is a variation on a technique frequently used in the gener-
ation-skipping transfer tax planning context, where powers of 
appointment over non-GST exempt trusts are drafted to con-
tain a formula that causes the power-holder to have a general 
testamentary power (and thus to cause estate tax inclusion) 
only if the trust’s inclusion in the power-holder’s estate causes 
less incremental estate taxes than any GST tax liability other-
wise due at the power-holder’s death. Here, however, the goal 
is to cause estate inclusion only if no estate tax will result.

The primary advantage of this approach over a bare 
general power of appointment is that it automatically re-
sponds to changes in wealth levels or tax laws in order 
to produce the desired result—estate inclusion unless it 
causes increased tax. However, a conceptual change in tax 
laws (as opposed to merely a change in the amount of the 
exemption) could render the formula useless gibberish.

Using a formula power of appointment may also make squea-
mish practitioners more comfortable about the creditor protec-
tion issues, at least during the power-holder’s lifetime, but, at 
the power-holder’s death, the same potential creditor protection 
problems arise as with a bare general power of appointment.

Providing an Independent Trustee the Power to Grant a 
Testamentary General Power of Appointment

Another approach is to give an independent trustee (i.e., a 
trustee with no beneficial interest in the trust and no legal 
requirement to support a beneficiary) or a trust protector the 

2 See Restatement (Third) of Trusts § 56 cmts. b and c.
3 See 11 U.S.C.S. § 541(a) and (b).
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power to grant to a beneficiary a testamentary general power 
of appointment. This can be drafted as broadly or as narrowly 
as desired. It could be something functionally identical to 
the formula approach above, but with an additional require-
ment that the independent trustee must grant the power. 
Alternatively, it could be a broad power in the hands of the 
independent trustee to grant custom powers of appointment in 
favor of anyone, under any circumstances at all. Many practi-
tioners already include provisions granting this kind of power 
to an independent trustee in the trust agreements they draft.  

Unlike a formula general power of appointment, allowing 
the independent trustee to grant a power of appointment only 
when needed is probably the nimblest option. Compared to a 
strict formula approach, it minimizes the chances that some 
more conceptual change to state or federal estate tax law 
will frustrate the settlor’s intent, as the independent trustee 
can customize the power of appointment to respond to the 
beneficiary’s life, wealth and tax situation as it evolves.

Additionally, from a creditor protection standpoint, this is 
the most ideal of the options presented here. An independent 
actor may affirmatively grant the general power of appoint-
ment, and may do so (or refrain from doing so) based on the 
whole picture, including the beneficiary’s creditor situation.

On the other hand, the weakness of this approach is that it 
requires affirmative action by the independent trustee. If the 
beneficiary dies suddenly and unexpectedly, the independent 
trustee may not have time to do the proper analysis and act 
correctly. An added risk is that the independent trustee will 
simply be “asleep at the wheel,” either due to ignorance or 
negligence, and fail to do the proper analysis and act at all.

Conclusion

The changes in state and federal estate tax laws in recent 
years have frequently been frustrating for clients and trusts 
and estates lawyers alike, but they have also provided op-
portunities for creative responses. One of the attractions of 
trusts and estates practice is the opportunity to craft innova-
tive and flexible solutions to our clients’ complex problems. 
A growing base of clients do not need to worry about state or 
federal estate taxes, but still need good planning to minimize 
income taxes and to manage their families’ wealth wisely and 
preserve it as it passes from generation to generation. We 
must be able to respond to these families changed circum-
stances with appropriate estate planning strategies, and that 
means changing how we approach estate planning situations.
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By Britt L. Stouffer, Esq., Stouffer Legal

National Firearms Act Gun Trusts

Planning and administering an estate with firearms is com-
plicated and multi-facetted. The primary issues when dealing 
with firearms are safety, avoiding criminal prosecution, and 
preserving the firearms during life, disability, and at death. 
This article discusses an overview of the National Firearms Act 
(“NFA”), the use of NFA trusts as a specifically designed tool 
to protect firearms, and the recent changes imposed by the Bu-
reau of Alcohol, Tobacco, Firearms and Explosives (“ATF”).

Over the past decade “Gun Trusts” (also known as an NFA 
trust, Title II trust, ATF trust, or Class 3 trust) have become 
a popular and well covered topic among estate planning at-
torneys and gun enthusiasts. A gun trust is a legal trust, which 
can be revocable, that is designed to comply with relevant 
laws and used for the purpose of registering and owning NFA 
firearms and other items regulated under the NFA. Under these 
federal regulations, the use of a trust allows prospective pur-
chasers of NFA items to avoid some of the federal transfer re-
quirements that would otherwise be imposed on an individual. 

Like other trusts, it allows for estate planning when inheriting 
firearms. In July 2016, ATF proposed Rule 41P came into 
full effect, changing the landscape for the future use of gun 
trusts. Attorneys and gun owners should evaluate the compli-
ance and estate planning effects of these new rule changes. 

A Brief overview of federal firearms law
Federal firearms law classifies firearms into two separate cat-
egories: Title I (conventional firearms); and Title II (regulated 
firearms under the NFA). Congress passed the NFA in 1934 
as a reaction to violence during the Prohibition Era. The con-
cern involved the possession of machine guns, short-barreled 
rifles, short-barreled shotguns, and suppressors. Congress 
passed the NFA as a tax regulation, in order to prevent any 
conflicts with the Second Amendment and the Commerce 
Clause. The NFA requires a $200.00 tax stamp to be levied on 
a transfer or making of an NFA firearm/item in order to limit 
the transactions of NFA firearms/items and their possession.1

Political assassinations and growing crime problems 
in the 1960’s provoked a smattering of new firearm 
regulations throughout the United States, but name-
ly the Gun Control Act of 1968 (the “GCA”). The 
GCA expanded NFA to include destructive devices 
and increased penalties for the violation of the NFA.2

1 The $200 tax has not been increased since 1934

2 26 U.S.C. § 6531 and 26US.C. § 5861

Why a Gun Trust?
A Gun trust is an important tool for owners of firearms. It 
prevents accidental felonies in the constructive possession 
of NFA items, it names knowledgeable successor trustees 
to possess the firearms during the disability and death of 
the grantor, and it eases the administration of estates with 
firearms, firearm related accessories, and ammunition.

In order to purchase an NFA firearm/item, an application 
(ATF Form 1/Form 4/ Form 5) must be completed and sub-
mitted to the ATF. The application must be approved before 
the firearm/item can be possessed by the purchaser and the 
purchaser must pay the $200 tax stamp to ATF before the 
transfer can be completed. Before July 13, 2016, individual 
applicants were also required to obtain a chief law enforce-
ment officer (“CLEO”) certification in order to complete the 
application requirements. A partnership, Limited Liability 
Company, corporation, or a trust, however, was not required 
to obtain a CLEO certification on an NFA application. If ju-
risdictions refused or delayed to certify an NFA application 
for an individual to purchase NFA firearms/items, a law-
abiding citizen could establish a gun trust in order to lawfully 
acquire an NFA firearm/item without a CLEO certification.

After July 13, 2016, the regulation was changed by ATF 
rule 41F to eliminate the CLEO certification require-
ment; instead, a mere notification to the local CLEO is 
required in order to properly submit an NFA application 
to the ATF for the purchase, transfer or making of an NFA 
firearm/item3. Additionally, the new regulation stipulates 
that all members of the trust, partnership, LLC, corpora-
tion, or association, submit their fingerprints and photos 
along with the application to ATF as a responsible person.
 
Lawful possession of an NFA firearm/item is one of the 
many purposes of a gun trust. A gun trust allows law-
abiding individuals named in the trust to use and possess 
an NFA firearm/item owned by the trust without being held 
in “constructive possession” of that NFA firearm/item.4

3 27 CFR
4 See U.S. v. Turnbough, 1997 WL 264475 (7th Cir. May 14, 
1997) where the court determined the definition of constructive 
possession as it pertains to non-NFA items and NFA items.  The 
court stated that the prosecution did not have to show that the 
defendant had dominium and control over the item, but rather 
that he had ownership, dominion and control over the premises in 
which the contraband is concealed.
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Case Study during Life of the Owner
Charlie lawfully purchases a suppressor as an individual 
and takes possession of the suppressor five months later. 
Charlies takes the suppressor to the gun range to test it. 
After his range time, Charlie drives home, parks his car 
in the garage and forgets to take the suppressor into the 
house. The next morning, Charlie’s wife takes the car to 
the grocery store and notices Charlie’s suppressor on the 
floor of the car. Is Charlie’s wife in constructive posses-
sion of the suppressor? Yes, she has dominion, control and 
knowledge of the item’s existence. Charlie can avoid this 
result by properly storing the suppressor in a gun safe and 
not giving his wife the combination, removing her domin-
ion and control. Charlie could also name his wife as a co-
trustee on his NFA trust, allowing her to use the NFA item. 

Incapacitated Owner 
When a firearms owner becomes incapacitated, family mem-
bers tend to remove firearms from the home of that individual. 
Although this would seem wise, this cannot be done without 
proper registration of the possessor for any NFA items. Only 
trustees of the trust can possess, store, and manage the NFA 
items of the trust. If the firearms owner did not have a trust 
in place, no one can take possession of the NFA item and 
remove it from the home of the incapacitated individual.

Case Study during Disability of the Owner  
Charlie has been having spells and forgetting day-to-day 
activities and facts. His wife takes him for a checkup and his 
doctor diagnoses him with dementia. Can his wife remove 
his NFA items from their home? Yes, if she is a co-trustee 
on his gun trust, but if Charlie did not have a gun trust, 
then his wife cannot remove his NFA items from the home. 

Administration of NFA items at Death
At the death of an NFA owner, the personal representative is 
the only individual who may take lawful possession of the 
NFA firearm/item and transfer it to the lawful heir. However, 
if the NFA firearm/item was owned by a gun trust, a co-
trustee or a successor trustee can take possession of the NFA 
firearm/item; this authority eases the administration process. 

A gun trust eases administration of an estate which contains 
firearms, identifies and designates individuals who are 
knowledgeable about guns, and allows for the proper pos-
session of NFA firearms/items during life and incapacity. An 
attorney drafting a gun trust should be aware of the com-
plicated laws and regulations regarding clients’ possession, 
transfer, and ownership of these items before undertaking 
the drafting technicalities of these special-purpose trusts.

By Robert C. Young
Stewart, Plant & Blumenthal, LLC

Reality Bites

KISS YOUR DATA GOODBYE
While we may have been preoccupied with political 
firestorms ignited by President Trump’s efforts to curb 
immigration, repeal and replace the Affordable Care Act 
(“Obamacare”), repeal the estate tax, build a wall on our 
border with Mexico, bomb Syria in retaliation for us-
ing chemical weapons and posture over North Korea’s 
nuclear capability (or lack thereof), your personal privacy 
may have been eroded and you likely have not noticed.

On April 4, 2017 PCMag reported:

As expected, President Donald Trump on Monday 
signed a bill that overturns a Federal Communications 
Commission rule requiring ISPs to get permission be-
fore selling consumer browsing history and other data.

Trump’s signature comes after both houses of Congress voted 
to pass the resolution, which means Internet service provid-
ers could have an easier time selling their customers’ data.

What does this mean for the average person? If you have:
•	 a cellphone
•	 a computer connected to the Internet
•	 a GPS device in your vehicle
•	 a cable or Wi-Fi connection for your television or 

telephone or game system at home, or
•	 a device that tracks your daily physical activity 

and workouts,

you probably generate a lot of cyber-data every day, 
whether you realize it or not, to make online pur-
chases or view movies and videos, take pictures, or 
make appointments or reservations for meals or travel. 

Bit by byte, by byte, those activities reveal who you are, what 
you like, what you do. Retailers keep track of your purchases, 
suggest other products that a purchaser might want to consid-
er, and send alerts about new items related to prior purchases. 

Amazon sometimes takes this a bit further. Amazon also 
sells products from other vendors. Amazon is the broker. So, 
Amazon is matching up my interest in purchasing something 
with another retailer who sells it, brokering my information 
to better serve me. It also helps smaller retailers sell products. 

What if Amazon could go further and sell all my buying 
information and habits to anyone who wanted them? The 
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purchasing party 
could start solic-
iting my busi-
ness, trying to 
sell me what-
ever they had to 
offer, whether 
I was interest-
ed or not. You 
may be com-
fortable with 
Amazon hav-
i n g  y o u r  p e r s o n a l  p r o f i l e ,  b u t  v e r y  u n c o m-
f o r t a b l e  w i t h  a n y o n e  b e i n g  a b l e  t o  b u y  i t . 

That, of course, is what the bill overturning the Federal Communi-
cations Commission rule does. It lets the companies who have gath-
ered your information sell it to someone else without your consent. 

To illustrate the consequences, let’s look at another 
PCMag story that appeared April 24, 2017: Unroll.me 
Sells Your Anonymized Email Data to Uber. The New 
York Times ran an article on April 23 profiling Travis 
Kalanick, the CEO of Uber and his aggressive tactics to 
achieve success, including his data raid on competitor 
Lyft through the email productivity service Unroll.me:

Using its application Unroll.me, “Slice collected its cus-
tomers’ emailed Lyft receipts from their inboxes and sold 
the anonymized data to Uber,” the report notes. “Uber 
used the data as a proxy for the health of Lyft’s business.” 

For those who need some translation here, Uber and Lyft 
compete with each other in provide “ride hailing” ser-
vices. Unregulated ride hailing services compete with 
regulated taxi cab services. You use an app on your phone 
to arrange a ride with Uber or Lyft. A private driver ap-
pears at your location and takes you where you want to go. 

Unroll.me is an application that scans your email as it 
comes in and sorts it into categories. The objective is for 
Unroll.me to separate your “junk” mail so you can discard 
and unsubscribe easily. It is email triage designed to clean 
up your inbox and let you read mail that you really want 
to receive. In this process, however, Unroll.me sees all 
your email and analyzes it for classification purposes and 
it knows a great deal about what you have been doing. It 
can identify receipts for Lyft and Uber, thus knowing if, 
when and where you are using those services. That Unroll.
me anonymizes this data is some comfort with respect to 
personal privacy. By stealing Lyft’s receipts through Unroll.
me, Uber could determine how well Lyft was doing in given 
markets and plan ways to compete against them. Kalanick 
has made other attempts to obtain data that was protected. As 
the New York Times reported, Apple CEO Tim Cook once 
threatened Kalanick with banishment from the Apple 
App Store for hiding unscrupulous activities from Apple. 

Your data is being used already by many websites. I use Google 
frequently for searches. From those searches, it knows my in-
terests. A while ago, I searched for car dealers for servicing my 
car. I went to websites for these dealers. Now, when I search 
on Google advertising appears on the pages that I view for the 
exact brand of car that I own. I wonder how that happened. 

The change in the Federal Communications Commission’s rule 
on requiring ISPs to have your consent will result in many ISPs 
selling your information and targeted advertising will increase. 

Fortunately, some ISPs sense customer backlash and are 
pledging not to sell your information. 

I hope that the custodians of our data can withstand the temp-
tations presented by the change in the FCC rule. We may want 
to pay more attention to what we do online, the trail of data 
that it leaves, and what consent to use and disclosure we have 
already given through existing terms of service agreements.

JOIN THE ESTATE AND TRUST LAW E-MAIL LIST
The Estate and Trust Law Section offers an active e-mail list which is open to Section members. The e-mail list provides 
Section members the opportunity to post questions or comments concerning issues relevant to the practice of estate 
and trust law. Members may also use the e-mail list to communicate with other Section members on items of general 

interest to the membership.

To subscribe to the e-mail list, please call 
(410) 685-7878 and speak with the 

membership department.
Questions or comments about the e-mail list may be directed to the 

Estate and Trust Law Section care of Kimberly C. Aviles at kaviles@csalaw.com.
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ESTATE AND TRUST STUDY GROUP

Members of the MSBA Section of Estate & Trust Law are invited to 
attend monthly meetings of the Estate and Trust Study Group.  

The Study Group generally meets on the third Thursday of each 
month, October through June.

SEARCHING THE MSBA ESTATE & TRUST LAW EMAIL LIST ARCHIVES 

For those persons wishing to review past messages on the MSBA Estate and Trust Law Email List, they are 
archived and can be accessed as follows: 

1. Enter the following address in your Internet browser: http://lists.msba.org/read/login/.

2. Login using the email address used on the listserv and click OK. 

3. Click on reset password because this is not the same as the one you use on msba.org.

4. Click on “email password.”

5. A temporary password will be sent to your email address. This is only good for one hour.

6. Chose a password which must be at least 8 characters in length and include at least one uppercase. 

character and one number and one special character (i.e. &^*%+= ).

7. This is the Lyris Archives password. 

8. Enter the following address in your Internet browser: http://lists.msba.org/read/login/.

9. Enter your email address and your new Lyris password.

10. You will then see listservs of those lists you are subscribed to. 

11. Choose the list you wish to view. 

12. You will then see a list of recent messages. 

13. To search past messages choose “search” from the navigation menu on the left. 

14. By using the advanced search options you can search the archives for particular words in the entire message, 

header, or body, and you can exclude words from the search.
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Continuing Legal Education Department
Raising the Bar for Education

Keep an eye on the MSBA CLE catalog www.msbacle.org for all upcoming 
live programs. If you cannot attend the live program many are webcast 
concurrent with the live program and you can find these programs available 
online, on-demand approximately 6-10 days after the live program. All video 

replays and online programming carry CLE credit just like the live programs. 
See below for details. For more information and to register go to: http://www.

msbacle.org.

UPCOMING LIVE & LIVE WEBCAST CLE PROGRAM
Registration is open for:
“Annual Meeting” Section program: Elective Share - June 16, 2017   | Columbia, MD | 9 a.m. - 4 p.m.
“Preparation of Gift Tax Returns (Form 709) and US and MD Estate Tax Returns (Forms 706 and MET-1)” 
June 6, 2017 | Columbia, MD | 9 a.m. - 1:30 p.m.

VIDEO REPLAY
“Veterans Affairs Benefits: The Old, The New, The Unknown” June 13, 2017, Baltimore, MD and June 
15, 2017, Rockville, MD   9 a.m. – 12 p.m.
“Hot Tips in Worker’s Compensation” June 27, 2017, Baltimore, MD and   June 29, 2017, Rockville, 
MD    | 9 a.m. – 5 p.m.
“Land Use Institute” July 18, 2017, Baltimore, MD and July 20, 2017, Rockville, MD | 9 a.m. – 5 p.m.
“Family Law University” July 25, 2017, Baltimore, MD and July 27, 2017, Rockville, MD | 9 a.m. – 4 p.m.
“MSBA 2017 International Estate Planning Conference” August 8, 2017, Baltimore, MD and August 10, 
2017, Rockville, MD | 9 a.m. – 1 p.m.
“Advanced Estate Planning Institute” August 22, 2017, Baltimore, MD and August 24, 2017, Rockville, 
MD | 9 a.m. – 4 p.m.

AVAILABLE ONLINE-ON DEMAND
“2016 Hot Topics in Elder Law”
“2016 Family Practice Update”
“Electronically Stored Information (ESI) - What Lawyers Need to Know” 
“2016 Advanced Real Property Institute”
“Health Care Decision Making”
“2016 Law Update”
“2016 Advanced Bankruptcy Institute”
“The Perils of Social Media”

PUBLICATIONS AND COURSE MATERIALS
Basic Estate Tax Planning, 2012 Revised Edition — Book and Forms CD
Gibber on Estate Administration, Fifth Edition w/ 2013 Cumulative Supplement
Using and Drafting Trusts in Estate Planning, 2011 Edition Book and Forms CD
Will Drafting in Maryland, 2013 Revised Edition — Book and Forms CD
2015 Advanced Estate Planning Institute Coursebook
2014 Advanced Estate Planning Institute Coursebook
Asset Protection: Planning for the At-Risk Client from the Estate Planner’s Perspective Coursebook
Being the Trustee: Understanding the Role and Responsibility Coursebook
Estate Planning in the New Era Coursebook
How Real Estate Law and Estate Planning Intersect with Family Law Coursebook
New Maryland Trust Act Coursebook

All are available for purchase from the MSBA’s CLE online catalog @ 
http://msba.inreachce.com/Search/?mediaType=469fc5db-088e-46d0-b1d5-68a4e192523b&category=a63fa2a8-8718-4429-
969d-17e19ccfd922&sortBy=.
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