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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter will provide some quick updates on Section news and highlights on a few key legal 
issues.  This will be posted on the Section page on the MSBA website, and a link will be emailed to Section 
members.  Feel free to share, and let us know of any suggestions, at frank.johnson@gaithersburgmd.gov. 
 
MESSAGE FROM THE CHAIR by Carol S. Rubin, 
State & Local Gov’t Section Council Chair 
 
On March 30, at 5:00 p.m., the Section will be 
sponsoring our Spring networking event in which 
we will convene at the Court of Appeals to hear 
from The Honorable Robert N. McDonald, The 
Honorable Michele D. Hotten, and The Honorable 
Joseph M. Getty as they share their thoughts about 
the history of the court and, in particular, 
government lawyers appearing before the court.  
Anyone who is practicing state and local 
government law will likely have a case that will rise 
to this state’s highest court and to understand more 
about the court, its history and what the court 
expects of government practitioners can put you 
ahead of any opponent who misses this chance.   
 
We will be providing hors d’oeuvres, and the price 
is $25 for members who register before March 24, 

or $40 thereafter.  The price for non-members is 
$35/$50.  Registration is available on the MSBA 
website.  Please join us for this great event.  
 
Also, currently planned for May 5th at our annual 
Law Day Institute, the Section will explore many of 
the legal issues that State and local governments 
must consider as the Federal government makes 
sweeping changes to or elimination of programs 
under its control.  As a result, States and local 
governments now find themselves in the position of 
wanting to address those changes through State or 
local legislation.  One of the efforts has been the 
establishment of "Sanctuary Cities.” Without 
advocating the pros or cons, the Section will focus 
on some of those legal issues.   
 
Save the Dates and remember to register through 
MSBA!

   
RECENT APPELLATE COURT DECISIONS OF INTEREST 
 
Legislative Restructuring of Appointment Process Doesn’t Violate Maryland Constitution:   
State of Maryland v. Jamie Falcon, No. 28, September Term 2016 (Md. Jan. 20, 2017).  This case resulted 
from a 2016 legislative change to selection of members of the Anne Arundel County School Nominating 
Commission.  Prior to 2016, the Governor had appointed 5 of the 11 members.  In 2016, the General Assembly 
made changes in an effort to make the resulting school board nominees more diverse.  The 2016 legislation 
enlarged the size of the commission, eliminated the Governor’s appointment power, and instead required that 
members be drawn from certain community stakeholder groups.  The Governor vetoed the bill and made 
appointments to the commission.  After the General Assembly overrode his veto, the gubernatorial appointees 
filed suit, arguing that, under the plurality decision in Schisler v. State, 394 Md. 519 (2006), the General 
Assembly had impermissibly interfered with the Governor’s appointment powers.  The Court rejected those 
arguments, concluding that the 2016 legislation represented a complete reorganization of the commission, and 
not just a removal of its gubernatorial appointees, as was the case in Schisler.  The Court also articulated the 
rules for interpreting its plurality decisions, articulating a rule similar to that employed by the Supreme Court in 
Marks v. United States, 430 U.S. 188 (1977). 
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TRANSGENDER RIGHTS: 
U.S. Supreme Court Update: G.G. v. Gloucester County School Board, 822 F.3d 709 (4th Cir. 2016), cert. 
granted sub nom. Gloucester County School Board v. G.G., 2016 WL 4565643 (Oct. 28, 2016).  This case 
asks whether a transgender high school student who was born a girl but who identifies as a boy may use the 
boys’ restrooms at school, under protection of Title IX of the federal Civil Rights Act.  The U.S. Department of 
Education under the Obama Administration ruled that the Act’s prohibition on sex discrimination included 
gender identity.  The Fourth Circuit deferred to that interpretation and upheld the student’s right to choose 
which bathroom to use.  The Supreme Court granted certiorari and also granted the school board’s motion to 
stay the preliminary injunction, with the result that the transgender student remained unable to use the boys’ 
bathroom.  Oral argument had been set for March 28, but in the meantime, the Trump Administration 
announced that it has abandoned the agency interpretation that the Fourth Circuit upheld, both in the case before 
the Supreme Court and in a companion case before the Fifth Circuit, which had issued an injunction against 
enforcement of the agency interpretation.  The Supreme Court on March 6 vacated the 4th Circuit decision, 
remanding the case back to the U.S. District Court to determine whether Title IX protects transgender rights. 
 
Md Municipal Attorneys Association Panel Discussion On Transgender Rights:  The MMAA’s February 9  
meeting included a panel on state and federal provisions protecting transgender rights.  The panel included 
Susan Silber of Silber, Perlman, Sigman & Tilev, PA as moderator and presenters Miriam Sievers of her firm 
and Patrick Paschall, Executive Director of Free State Justice.  They discussed several federal provisions that 
apply some protection, including the Civil Rights Act – Title VII (employment), elements of the Fair Housing 
Act, Affordable Care Act, Prisoner’s Rape Elimination Act and Violence Against Women Act.  The new 
administration has indicated this will be a state and local priority, and 18 states and the District of Columbia  
provide some protection, including Maryland.  The 2014 Fairness for All Marylanders Act amended Maryland’s 
civil rights laws to prevent discrimination in housing, employment, licensing and public accommodations, but 
does not apply to schools or private clubs.   There is no initial right of private action, but complainants would 
file with the Maryland Commission on Civil Rights, and any litigation would be subsequent to that review.   
 
DECEMBER 14 JOINT NETWORKING EVENT ON S.E.C.’S FOCUS ON MUNICIPAL BONDSThe 
MSBA State and Local Government Law Section joined the International Municipal Lawyers Association 
(IMLA) and MACo for a presentation by Michael Kersten, of counsel, Ballard, Spahr LLP on the SEC’s 
enforcement priorities.  As he explained, since 2013 the SEC has brought new focus on municipal bonds and 
public securities.  While in the 10 years before 2012 the SEC brought enforcement actions against only a 
handful of governments and officials, since then they have brought actions against 76 state or local government 
entities and 16 officials.  Many are for failure to disclose a municipality’s financial state, how the bond funds 
were used, or that bond funds were transferred, such as from capital projects to operating funds.   

Mr. Kersten focused on three enforcement actions in which the SEC targeted municipalities and public officials 
for significant financial liability.  The new enforcement efforts are targeting individual officials – such as 
mayors and finance directors – on the basis of their control or ultimate authority over the bond issuance, rather 
than their knowledge, intent, or enrichment.  In at least one case, SEC sought fines of $450,000 against an 
individual official, even as the court reduced it to $15,000.  And the SEC is insisting on no immunity, such that 
the individual has to pay the fine personally, and often seeks an order barring that individual from any further 
participation in the bond market, which means they can no longer approve bond issuance.  Mr. Kersten advised 
attorneys to ensure any and all policies and procedures are followed and that all disclosures are accurate and 
updated, a frequent problem.  At this time, it appears the SEC intends to continue this new enforcement effort. 

The Maryland Municipal Attorneys Association will welcome Lisa Kershner, the Public Access Ombudsman, 
and Karen Federman-Henry, who is the Assistant Attorney General advising the Public Information Act Board, 
on Thursday, May 4 at the Fisherman’s Inn at Kent Narrows.  We will have the chance to ask questions and get 
their insight into the process of responding to PIA requests, as well as how to navigate the complaint process 
before the Board. 
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