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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter will provide updates on Section news and highlight a few key legal issues. It will be 
posted on the Section page on the MSBA website, with a link emailed to Section members.  Feel free to share, 
and let us know of any suggestions, at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome! 
 
MESSAGE FROM THE CHAIR by Carol S. Rubin, 
State & Local Gov’t Section Council Chair  

As my year as Chair comes to an end, I want to 
share that I have truly enjoyed the personal benefits 
gained from the time commitment to our Section and 
the MSBA.  It may be a cliché, but it is true that we 
receive the most when we give.  From where I stand, 
the practice of law is not just in providing legal 
assistance, but also in assisting fellow attorneys to 
learn and grow.  I am proud of the Section’s work, and 
honored by the people to whom I have become linked 
through my involvement with the MSBA and State and 
Local Government Section.  

Whether you have recently joined or have been 
watching from the sidelines, I encourage you to get 
involved.  Your investment will have a greater return 
that you can imagine.  This year, the Section focused 
on increasing outreach through this Newsletter and 
more regular updates on our MSBA webpage.  We 
increased our programs that addressed the varied 

interests of our members, from the SEC’s enforcement 
efforts on the state and municipal bond market to 
getting up close and personal with some of our Court 
of Appeals judges as they shared advice on effective 
presentations.  We offered some young lawyers, at no 
cost, our Annual Institute for Law Day and are excited 
about the MSBA Annual Meeting, where our Section 
will be presenting “Trumping Home Rule,” discussing 
the purpose of Home Rule with recent examples of its 
narrowing by the General Assembly and the Courts, 
through express preemption, conflict preemption, and 
implied preemption.  

I hope to see you at many of the Section 
programs, and please be sure to approach one of the 
Section Council members so we get to know one 
another.  The connections we make in all aspects of 
our life create a stronger chain to success. Thanks for 
the opportunity to serve as your Section Chair, and I 
look forward to providing the same opportunity to 
Lynn Robeson as she takes over the reins in June. 

   
RECENT APPELLATE COURT DECISIONS OF INTEREST 
 
No “Rational Nexus” Requirement for Impact Fees Enacted Legislatively   
Dabbs, et al. v. Anne Arundel County, No. 2653, Sept. Term 2015 (Md. Ct. of Special Appeals, 3/30/17).  
This case resulted from claims for refunds of impact taxes by Anne Arundel County residents, who claimed the 
funds were not spent within the required 6 years under County law.  The Circuit Court entered a declaratory 
judgment denying the refund claims.  Appellants had argued that the imposition of the impact fees violated the 
“rational nexus” test under Dolan v. City of Tigard, 512 U.S. 374, 386-96 (1994), where the Court found that 
fees the city required before issuing a building permit were not “roughly proportional” to the “impact of the 
proposed development.”  But the Court of Special Appeals cited Waters Landing Ltd. Partnership v. 
Montgomery County, 337 Md. 15, 40 (1994), issued after Dolan, which found Dolan was based on an 
individualized determination for a specific parcel and involved development conditions that required the 
property owners to deed over a portion of their property.  The fees in Dabbs, however, were enacted 
legislatively to apply overall, and did not require the deeding of any portion of the property in order to receive 
the permit.  The Court of Special Appeals thus found that the “rational nexus” test did not apply, and further 
that the fees imposed were not so unreasonable as to violate the 5th Amendment takings clause, affirming the 
Circuit Court’s ruling.   
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SPRING INSTITUTE HONORING LAW DAY, FROM PIA TO SUPREME COURT UPDATE 
The MSBA State and Local Government Law Spring Institute was held on May 5 and provided a full day of 
training on a host of subjects.  Lisa Kershner, Public Access Ombudsman, and Karen L. Federman Henry, 
Assistant Attorney General and counsel to the Public Access Ombudsman and Public Information Act 
Compliance Board, spoke about the need for state and local agencies to ensure they do not ignore PIA requests.  
They also noted that the Board currently has limited jurisdiction, covering only questions of excessive fees over 
$350.00, even as the Board does issue binding orders that can be appealed to the Circuit Court.  The 
Ombudsman, however, can mediate other issues regarding the PIA, beyond fees, and can help to resolve 
ongoing public access disputes by working with both the custodian and requesting party.  The Ombudsman also 
noted that a mediation request will stay any applicable PIA response deadline, and that state and local 
governments can request assistance as well as persons requesting documents. 

Members received a legislative update from Heidi Dudderar, Deputy Legislative Officer for Governor Hogan, 
Les Knapp, Legal and Policy Counsel with MACo, and Candace Donoho, Government Relations Director for 
MML.  They noted that a key financial priority since 2010 has been the permanent restoration of Highway User 
Fees, but that was not accomplished this year, even as a large portion of the former fee amount was restored, for 
FY 2018, through the budget.  They also discussed other key priorities, including the sick leave requirement 
affecting all employers with over fifteen employees – including local governments – and the expanded use of 
Bay Restoration Funds for small municipal wastewater projects, among other priorities. 

Gerard Lederer with Best, Best and Krieger spoke about Small Cell Antennas (DAS) in public rights of way, 
which are now expected to be the subject of an FCC rulemaking process that may raise questions about the 
ability of governments will have to protect their own property from installations or control right-of-way access, 
as well as potentially limiting the government ability to charge small cell/DAS installers any fees. 

Gary Kuc, County Solicitor for Howard County, spoke about the Howard County  
Council’s efforts to designate Howard County as a Sanctuary County.  While the effort was vetoed by the 
County Executive, Mr. Kuc noted the limited practical impact of such a designation, even as several 
Department of Justice grants have been targeted by the Trump Administration to discourage such efforts.  He 
noted the effort to target grants has been put on hold based on U.S. District Court for the Northern District of 
California’s stay.  He also discussed counties designating themselves as Section 287(g) participants in 
immigration enforcement, some of which have sought fees from the U.S. Justice Department for detaining 
immigrants on request of U.S. Immigration and Customs Enforcement, noting the Maryland Attorney General’s 
just-released advisory opinion warning such counties that they must have a judicial order to legally hold 
detainees, even at ICE’s request. 

Frank Johnson, Assistant City Attorney for Gaithersburg, introduced the Code Enforcement Manual he drafted, 
which was published by MML early this year and which covers all aspects of civil code enforcement, from 
initial complaint, to citation, to the hearing, and then later enforcement efforts.  He noted that the primary goal 
of civil code enforcement must be based on solving problems rather than just collecting a fine, and also noted 
that further efforts will be undertaken to assess actual practices statewide. 

Chuck Thompson, Executive Director of IMLA, completed the presentations with a comprehensive review of 
Supreme Court decisions over the last year, noting many will be watching the Supreme Court and their future 
grants of certiorari with Justice Neil Gorsuch now confirmed and in place. 

See you at the MSBA Annual Meeting in Ocean City, June 14 to 17! The State and Local Government 
Section will host “Trumping Home Rule – Is the General Assembly Taking Back Home Rule Piece by Piece?” 
with speakers Tim Maloney of Joseph, Greenwald and Laake and a former State Delegate, Delegate Erek 
Barron, also with Whiteford, Taylor and Preston, and Victor Tervala, Chief Solicitor, General Counsel Division 
with the Baltimore City.  They will consider examples of recent preemption efforts, including minimum wage 
and lawn pesticide laws, and to what extent advocates should first turn to local governments as “pilot 
programs,” or after state efforts aren’t successful.    
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