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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter gives updates on Section news and also highlights a few key legal issues. It’s posted 
on the Section page on the MSBA website, with a link emailed to Section members.  Feel free to share, and let 
us know of any suggestions, at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome! 
 
MESSAGE FROM THE CHAIR by Lynn Robeson, State & Local Gov’t Section Council Chair  
 
One of my goals this year is to spread the word about the many benefits you receive through Section 
membership.   Did you know that the Section Council reviews and makes recommendations on legislation 
pending before the General Assembly and other entities?  Every year, the Section’s Legislative Committee looks 
at hundreds of bills per week that are pending before the General Assembly.  These bills are referred for 
Section analysis by MSBA’s Committee on Laws.  The Section Council may oppose or support these bills, or 
suggest amendments to the Committee.  If a bill is of particular concern to the Section, it may ask the 
Committee on Laws to determine whether the Board of Governors should take action on the bill.  The Section 
may independently present testimony on legislation before the General Assembly, provided it does not conflict 
with a position taken by the Board of Governors. 
 
The Council also makes recommendations to entities other than the MSBA.  Recently, the Section Council was 
asked to comment on proposals before the Md. Tax Law Task Force regarding potential changes to the tax sale 
foreclosure process.  The background of the proposal, and the Section’s response, are viewable on a new link 
on the Section’s MSBA website, entitled “Legislative Updates,” at 
http://www.msba.org/sections/statelocal/updates.aspx.  The Task Force’s final report and recommendation will 
be posted there as well.  During the coming Session, the Section plans to post the list of the bills referred by the 
Committee on Laws under the “Legislative Updates” link on its website.  This will permit members to assess the 
potential impact of the bills on their clients.  Finally, while we await the hectic General Assembly session, I 
hope that everyone takes time to enjoy the holidays. 
 
NETWORKING IN ELLICOTT CITY – PUBLIC INFORMATION OMBUDSMAN AND COUNSEL 
Lisa Kershner, Public Information Ombudsman and Karen Federman Henry, Assistant Attorney General and 
counsel to the Ombudsman and Public Information Act Compliance Board joined us in Ellicott City for a 
networking open forum event on November 30, moderated by Section Council member and IMLA Executive 
Director Chuck Thompson.  We had an open dialogue, and one discussion included staff disciplinary records 
and whether they are considered exempt personnel records under Md. General Provisions Code Ann., §4-311 
(they generally are).  As to whether a PIA request can be made anonymously, the answer is yes, as the 
requestor’s identify is not an essential element of a request.  But Lisa pointed out that the requestor’s identity 
can be important and may limit access to certain records.  Handling PIA responses when certain documents may 
include “personally identifiable information” such as dates of birth or social security numbers was also raised.  
It’s a key question as the PIA, at Md. General Provisions Code Ann., §4-334(a), only limits access to marriage 
or recreational licenses with social security numbers.  Both Lisa and Karen agreed that redacting the 
information can be effective, as requestors have not insisted on having such personal information.  It was also 
pointed out that if a requestor did insist, the custodian could designate disclosure as against the public interest, 
under §4-358 of the General Provisions Article, and within 10 days petition a court for a protective order.       
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Veterans Memorial Peace Cross Violates Establishment Clause:  Will This Serve as a Precedent to Limit 
Public Displays?   The Fourth  Circuit Court of  Appeals, in American Humanist Association, et al., v. 
Maryland-National Capital Park and Planning Commission, No. 15-2597, __ F.3d __ (2017) has found that the 
longstanding, 40-foot-tall Peace Cross in Veterans Memorial Park in Bladensburg, Maryland violates the First 
Amendment’s Establishment Clause.  Veterans Memorial Park is on public land and contains several 
monuments honoring veterans, including those from other wars and conflicts.  The World War I memorial, 
completed in 1925, consists of a 40-foot cross at the corner of two major roadways.  The Peace Cross was 
unchallenged until a few years ago, when three residents joined with the American Humanist Association to 
seek a declaratory judgment and injunction under 42 U.S.C. §1983, asserting the use of public land for the cross 
violated the First Amendment’s Establishment Clause prohibition against the establishment of religion. 
 
The District Court in denying the injunction applied the test from Lemon v. Kurtzman, 403 U.S. 602 (1971) to 
consider whether:  (1) the cross had a secular purpose, (2) the effect is to advance or endorse religion, and (3) it 
created an excessive entanglement between government and religion.  American Humanist Association at 13.  
On appeal, the Fourth Circuit accepted that the Park and Planning Commission owned the cross for a secular 
purpose, id. at 16-17,  but found the cross endorsed religion, as it was a traditional symbol of the Christian 
religion – even as the immediate areas was used for both secular and religious purposes.  Id. at 19-21.  The 
Court also found the secular aspects of the Peace Cross were small and dwarfed by the 40-foot size of the cross.  
Id. at 22-24.  In finding the cross endorsed religion, the Court also found excessive entanglement as a violation 
of the third prong, based on its existence on public land and the use of public funds to maintain it.  Id. at 28.   
 
Will this decision, if not later granted certiorari by the Supreme Court and reversed, further limit public 
displays?  The Court specified that each Establishment Clause decision requires careful review of multiple facts 
and other factors.  Id. at 24-26.  For example, the Court noted that other veteran’s cemeteries displaying crosses 
on public land – such as Arlington National Cemetery—use much smaller crosses.  Id. at 27.  It seems the 
decision may be limited to the specific facts.  And the Park and Planning Commission indicated no steps would 
be taken in the foreseeable future, as they consider a rehearing or certiorari.   Even as the cross in this case will 
remain for now, government entities maintaining larger crosses on public lands will need to consider the 
specific backgrounds, uses, and prevalence of nonreligious symbols on and immediately surrounding them.       
 
APPELLATE CASES OF INTEREST:  A COURT OF APPEALS PRE-EMPTION DECISION 
 
Chateau Foghorn LP v. Wesley Hosford, 455 Md. 462 (2017), No. 73, Sept. Term 2016. 
This isn’t a case directly involving state or local government, as it is a landlord/tenant case resulting from an 
attempted eviction of a Section 8 tenant who was found to be growing a marijuana plant in his apartment.  But 
the pre-emption issue is as a general matter clearly relevant to local government.  The issue has not been 
directly addressed before by the Court of Appeals, and the principles would seem to apply to the related issue of 
state pre-emption of local law.  Here, the Court decision, written by Judge Getty, specified the three main 
instances in which pre-emption applies:  (1) express (where the law specifies pre-emption); (2) field (where pre-
emption is not specified but implied from Congress’ intent to fully occupy a given field); and (3) conflict (when 
a state law stands as an obstacle to the federal law).  Chateau Foghorn, 455 Md. at 483-84.  In this case, the 
question was focused on the third basis for pre-emption, whether a federal regulation requiring eviction for any 
drug-related criminal activity on or near the leased premises conflicted with Maryland law (Md. Real Property 
Code Ann., §8-402.1) which permits eviction for a lease breach which is “substantial and warrants an eviction.”  
Id. at 468-69.  The Court found no pre-emption (thus upholding the eviction) after noting the presumption 
against pre-emption, which applies with heightened force when applied to legal fields traditionally occupied by 
states, such as landlord/tenant issues, id. at 486.  As to the extent of the conflict required for pre-emption, the 
Court did not adopt the lower court’s “major damage” standard for conflict pre-emption analysis, but did 
specify that “the mere fact of tension” would not serve to block a state law, id. at 487 (citations omitted).   
While this decision did not involve pre-emption of a local law, such as regarding the Montgomery County 
pesticide restrictions, it does for the first time indicate what standards may be applied to that and other cases. 
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