
 

MSBA State and Local Government Section Newsletter  
Vol. 2, No. 3            March 2018 
Lynn Robeson, Chair                                               State & Local Government Law Section  
State & Local Government Section Council       Maryland State Bar Association, Inc. 
 
STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter gives updates on Section news and highlights a few key legal issues. It’s posted on the 
Section page on the MSBA website, with a link emailed to Section members.  Let us know of any suggestions, 
at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome! 
 
MESSAGE FROM THE CHAIR by Lynn Robeson, State & Local Gov’t Section Council Chair  
 
 Let us know how we can better serve you!  Spring is just around the corner and presents an opportunity 
to refresh and review the benefits we provide for our members.  The Section’s mission is to educate members 
on new issues facing those representing or practicing before State and local governments, to spread the word 
about new legal developments to our members, and to provide a forum to connect with other members to 
exchange of ideas and experiences.   
 
 Member benefits are divided into four basic categories:  (1) recommendations on legislation that impacts 
State and local governments to the MSBA Committee on Laws, (2) educational programs to keep members up-
to-date in their practice, (3) communications designed to disseminate new legal developments, and (4) 
opportunities to network.  This year, the Section provided input to the Committee on Laws on hundreds of bills 
that affect our members and have posted information on current legislation on the Section’s MSBA website.  
The Section has presented two educational programs for its members so far this year and plans to sponsor two 
more.  The four educational member programs cover the following topics:  (1) the Maryland Public Information 
Act (MPIA), presented by the MPIA Ombudsman and a representative of the Maryland Attorney General’s 
Office in November, 2017, (2) the First Amendment and Social Media (see article below) (which was 
highlighted in the Bar Bulletin and the MSBA Insider (see, http://www.msba.org/Bar_Bulletin/2018/02_-
_February/State_and_Local_Government_Law_Section_Tackles_Social_Media.aspx,), (3) the “Spring Law 
Institute,” a day-long program scheduled for May 18, 2018 on topics at the forefront of our practices, and (4) a 
planned program at the Annual Meeting on the impact of public financing of elections in Maryland.   
 

Beyond what the Section has done, however, my question to you is whether we can do more:  Are you 
getting the information we provide?  Are we covering the topics you wish to hear about? Are there other types 
of events or services that might help you in your practice?  Please take a moment and post your constructive 
comments on the State and Local Government Law Section List Serve, MSBAstatelocgov@lists.msba.org, so 
the Section Council may review these comments when planning for the coming year. 
 

Save the date:  The Spring Law Institute will be held on May 18, 2018, and the guest luncheon speaker 
will be the Honorable Andre Davis, currently City Solicitor for Baltimore City. 

 
IMLA’s Daily Podcasts:  The International Municipal Lawyers Association now provides a daily podcast, 
Monday through Friday, entitled “5 Things to Know.”  By signing up on the listserve, you receive notice of the 
highlights every day, Monday through Friday.  Those 5 key issues may include local updates on voucher 
programs, campaign financing, collective bargaining, artificial intelligence, and the list goes on; litigation 
updates on federal court and U.S. Supreme Court cases; litigation issues, such as discovery sanctions; and 
national or regional issues.  These podcasts provide a quick opportunity to be up to date on the myriad of local 
and national issues facing us.  And if you’re not a member, check out the IMLA website to consider joining!           
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THE FIRST AMENDMENT AND SOCIAL MEDIA IN THE PUBLIC SECTOR  
Cynthia Peltzman, Senior Assistant County Solicitor with the Howard County Office of Law and Robert 
Drummer, Senior Legislative Attorney for the Montgomery County Council joined us at the Arundel Center in 
Annapolis on February 22 for a networking open forum event.  Cynthia focused on several issues, including  
restrictions that local government employers can (or cannot) put on employee use.  She pointed out that under 
the First Amendment, employees can speak as private citizens on matters of public concern and suggested 
limited restrictions, such as prohibiting sharing information obtained through official job duties, posting 
photographs from crime or incident scenes which are work related (or photographs depicting evidence, victims 
or suspects), and confidential information or statements that could be interpreted to represent agency views.   
 
Robert Drummer spoke of other types of social media restrictions – those which local governments may seek to 
impose on public postings to Twitter and Facebook pages (or other electronic forums).  He explained that the 
Supreme Court in Packingham v. North Carolina, 582 U.S.__, 137 S.Ct. 1730 (2017), stated that social media is 
a public forum, and thus any limits must be grounded in guidelines without viewpoint discrimination.  Any 
guidelines have to be enforced (rather than ignored) in order to retain the status of a “limited” public forum, and 
said the most effective guideline can be a subject matter limit –allowing removal of posts simply because they 
are not relevant to the subject matter.   
 
APPELLATE CASES OF INTEREST:  BURDEN SHIFTING UNDER McDONNELL-DOUGLAS TO 
SHOW INDIRECT EVIDENCE OF EMPLOYMENT DISCRIMINATION OR RETALIATION  
 
Kamordeen Muse-Ariyoh v. Board of Education of Prince George’s County, ___ Md. App. ___ (2017), 2017 
WL 6539391, No. 2116, Sept. Term 2016. 
Employment discrimination is a key issue of concern in many local government disciplinary and hiring 
decisions.  Indeed, under the longstanding U.S. Supreme Court’s decision in McDonnell-Douglas Corp. v. 
Green, 411 U.S. 792 (1973), a discrimination claim need not be based on direct evidence.  Instead, as Title VII 
of the Civil Rights Act (42 U.S.C. §2000e-2, and similar provisions at Md. State Government Code Ann., §§20-
606(a) and (f)) tolerates no discrimination – “subtle or otherwise.”  McDonnell-Douglas, 411 U.S. at 802.  Thus 
the McDonnell-Douglas court established a process by which claims can be based on inferences drawn from 
circumstantial evidence.  As the Court of Special Appeals in Kamordeen, citing McDonnell-Douglas, 411 U.S. 
at 802, explained, “the plaintiff first must establish a prima facie case” including 4 key elements – that they’re a 
member of a protected class, applied and was qualified for an open position, was rejected, and the position 
remained open or the plaintiff was rejected under circumstances “giving rise to an inference of unlawful 
discrimination.”  If those four elements are proven, a prima facie case of discrimination has been shown, and 
the burden then shifts to the employer to show “some nondiscriminatory reason for the employee’s rejection.” 
Kamordeen at 19-20.   If the employer provides such evidence, the burden shifts back again to the employee to 
show that proffered reason was “not the true reason for the adverse employment action but only a pretext.”  Id. 
 
The Court noted that this burden-shifting approach also applies to retaliation claims – based on an allegation the 
employer discriminated against the plaintiff for opposing an unlawful employment practice.  To show 
retaliation, the employee must first show prima facie evidence that (1) he/she engaged in protected activity; (2) 
the employer took an adverse employment action against him/her; and (3) such action was causally connected to 
the protected activity.  Kamordeen at 23, citing Taylor v. Giant, 423 Md. 628, 658 (2011).  Upon such a 
showing, the burden shifts to the employer to show a non-retaliatory reason for the adverse employment action, 
and if the employer does so, the burden shifts back again to the employee – to show the proferred reasons were 
a “mere pretext.”  Id., citing Lockheed Martin v. Balderrama, 227 Md. App. 476, 504 (2016).   
 
In Kamordeen, the Court reviewed both the discrimination and retaliation claims under the McDonnell-Douglas 
burden shifting approach.  As such, the Court affirmed the Circuit Court’s finding of no discrimination, based 
primarily on plaintiff’s failure to show he had applied and was turned down for a position.  The Court also 
affirmed the finding of no retaliation, based on a failure in the record to show any adverse employment action or 
contention of retaliation in response to his EEOC complaint.   
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