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By tradition, this Spring column recaps 
the recently concluded session of the 
General Assembly.  Before I discuss 
our new legislation, however, I want 
to thank you for the opportunity to 
serve as Chair of your Section.  It has 
been a great year, and I have enjoyed 
meeting so many of you and having 
the opportunity to work with you to 
improve our practice.  I express my 
thanks and gratitude to everyone who 
helped make the year so successful, and 
especially to the other members of the 
Section Council.

In particular, I want to recognize our 
Section’s legislation committee.  The 
committee was led by David Dembert 

– who will be your Section Chair next 
year – aided by Jonathan Lasley, Mary 
Alice Smolarek, Michael Davis, and 
Anne Coventry.  Together they worked 
hard to promote our legislative priori-
ties by monitoring bills, meeting with 
members of the Senate and House and 
their staffs, and offering testimony at 
numerous hearings and working ses-
sions.  Without their efforts, none of 
these bills would be on their way to 
becoming law.   

This year saw a significant number 
of bills introduced and considered in 
both chambers of the General Assem-
bly.  The Estate and Trust Law Section 
Council promoted and actively sup-

ported five bills, four of which have 
passed both the House and the Senate, 
and we hope will become law.  In ad-
dition, the General Assembly passed 
a number of other bills of interest to 
estates and trusts practitioners.

1. Maryland Fiduciary Access to Digital 
Assets Act (SB239/HB507).  Arguably, 
the most significant piece of legislation 
impacting estates and trusts practitio-
ners and our clients is the Maryland 
Fiduciary Access to Digital Assets Act 
(“MFADAA”).  Generally speaking, a 
“digital asset” is any electronic record 
in which an individual has a right or 
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interest – it can include assets such as webpages or blogs, 
e-mails and social media, and even rights to access websites 
and online account information.  Previously, access to digital 
assets has been governed by each internet provider’s terms of 
service (“TOS”) agreement.  Most, if not all, TOS agreements 
preclude fiduciaries from accessing digital assets.  

With MFADAA, an individual now can authorize a personal 
representative, trustee, guardian, agent, or other fiduciary 
to access digital assets.  Maryland’s law is modeled on the 
Revised Uniform Fiduciary Access to Digital Assets Act 
promulgated by the Uniform Law Commission; several other 
states have passed or are considering similar statutes.  The 
statute balances the need of fiduciaries to access information 
with privacy concerns by making access to the content of 
electronic communications (which is protected by federal 
privacy laws) an “opt-in” process.  This means that an indi-
vidual may affirmatively grant a fiduciary access in a will, 
trust, power of attorney, or other record, but that a fiduciary 
would not have that access without such an affirmative grant.   
In this fashion, individuals retain control to grant the access 
they desire – and only that access – to fiduciaries.  Without 
the affirmative grant of access (i.e., where the estate planning 
documents are silent), a fiduciary may nevertheless be able to 
obtain a “catalog” of electronic communications (e.g., the to/
from and date of an e-mail) and access to certain digital assets 
other than the content of electronic communications.  

The opt-in nature of this new law with respect to the con-
tent of electronic communications (which may hold a lot of 
information valuable to the fiduciary) emphasizes the role 
and importance of estate planners and other advisors.  We 
should begin to discuss access to digital assets with clients 
and to incorporate new provisions in our documents where 
appropriate.  The new law updates the statutory power of 
attorney forms with new language regarding digital assets.  
While not required by this statute, it is likely that online 
providers will begin building their own platforms (called 
“online tools” in the legislation) for users to make affirmative 
decisions to allow (or restrict) access.  While those online 
tools can be useful (sort of like “pay-on-death” designations 
on accounts, allowing users to leave different directions for 
different accounts), planners should keep in mind that use of 
such online tools would trump the provisions in estate plan-
ning documents, and should advise clients to be thoughtful 
when using them.  
The Governor signed this bill into law, and it will take effect 
October 1, 2016.

2. Maryland Trust Act – Revocable Trust – Partial Revocation 
by Divorce or Annulment (SB451/HB541).  This new law is 

another example of continuing efforts to place revocable trusts 
on an equal footing with wills.  It provides that a divorce or an-
nulment revokes all provisions in a revocable trust relating to 
a spouse, comparable to the effect that Section 4-105(4) of the 
Estates and Trusts Article of the Annotated Code of Maryland 
has for wills.  
The Governor signed this bill into law, and it will be effective for 
divorces or annulments occurring on or after October 1, 2016.  

3. Maryland Trust Act – Non-judicial Settlement Agreements 
(SB571/HB888).  This law permits trustees and qualified ben-
eficiaries to enter into binding agreements to resolve certain 
trust matters, where previously court action would have been 
required.  A non-judicial settlement agreement can resolve any 
matter that (1) a court could have resolved, and (2) does not 
violate a material purpose of the trust.  The statute includes 
a non-exhaustive list of examples, including interpretation or 
construction of the terms of the trust, approval of an account-
ing or resolution of liability, trustee succession, authorization 
for a Trustee to engage in a particular transaction, and mov-
ing the place of administration to another jurisdiction.  Each 
“interested person” (meaning the trustee and anyone else who 
would have needed to be a party to a binding court proceeding) 
must consent to the agreement.  

The Governor signed this bill into law, and it will be effec-
tive October 1, 2016.

4. Maryland Trust Act – Representation (SB570/HB887).  
This law modifies the Maryland Trust Act to expand the 
capacity to represent the interests of a trust beneficiary.  Cur-
rently, such representation is available only for individuals 
who are one generation down (e.g, a parent representing a 
child).  The new law adds subsection (7) to Section 14.5-303 
of the Estates and Trusts Article to allow representation of 
a minor, incapacitated, unborn or unknown individual, or 
an individual whose location is unknown, by a grandparent 
or more remote ancestor as long as there is no conflict of 
interest.  In addition, the law adds a new Section 14.5-304 to 
allow anyone, whether or not a lineal ancestor, to represent 
a minor, incapacitated or unborn individual or unknown 
individuals, if they have a substantially identical interest 
and there is no conflict of interest.  Among other things, 
this new law should reduce the need to seek appointment of 
a guardian ad litem for court proceedings and non-judicial 
settlement agreements.  
Unless the Governor vetoes this legislation, it will take effect 
October 1, 2016.

5. Maryland Achieving a Better Life Experience (“ABLE”) 
Program (SB355/HB431).  This law is designed to promote 
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financial savings to support individuals with disabilities.  The 
law directs the College Savings Plans of Maryland Board 
(now renamed the “Maryland 529 Board”) to establish and 
administer 529 accounts for individuals with disabilities.  
Assets in the accounts will not count against individuals for 
purposes of qualifying for Medicaid and other means-tested 
benefits, and there will be a limited Maryland income tax sub-
traction modification for contributions to an ABLE account, 
similar to the subtraction modification for contributions to 
existing 529 plan accounts 
This bill was signed by the Governor and will take effect 
on July 1, 2016.

6. Guardians of Property and Custodians – Authority to 
Fund Certain Trusts and Accounts (SB853/HB960).  This 
bill authorizes a guardian or custodian, without court order, 
to establish and/or fund a special needs trust, pooled assets 
special needs trust account, or an ABLE account for the 
benefit of a minor or disabled person.  
The Governor signed this bill into law, and it will take effect 
October 1, 2016.

7. Registers of Wills – Retention of Estate Files (HB472).  
This bill is designed to save the Registers administrative time 
and expense by rescinding the current requirement to return 
estate files to the personal representative.  Instead, this new 
law permits the Registers to dispose of estate files (other 
than the original copy of the probated will) one hundred 
eighty (180) days following the closing of an estate, unless a 
personal representative specifically requests that such papers 
be returned.  The Registers would retain electronic copies 
of estate files.
The Governor signed this bill into law, and it will apply ret-
roactively to estates opened on or after October 1, 2014.

8. Recordation and Transfer Taxes – Transfer of Controlling 
Interest – Exemption (SB597/HB1226).  This law modifies 
Section 12-117 of the Tax-Property Article and effectively 
puts corporations and limited liability companies on equal 
footing with respect to exemptions from transfer and recor-
dation tax for transfers of controlling interests.  Previously, 
Section 12-117 of the Tax-Property Article exempted trans-
fers between corporations under common control but did not 
exempt transfers between limited liability companies.  With 
this legislation, transfers of controlling interests between 
corporations and limited liability companies under common 
control or between a subsidiary entity and a new entity that 
has identical ownership will not be subject to transfer and 
recordation tax.  
This bill was signed by the Governor and will take effect 
on July 1, 2016.

The General Assembly considered, but did not pass, a few 
other bills of interest:
1. Elective Share.  The Section Council for years has debated 
legislation to clarify Maryland’s law on the elective share 
of a surviving spouse.  The Court of Appeals decision in 
Karsenty v. Schoukroun highlighted the challenges of the 
current law and increased the urgency to seek a legislative 
standard.  The Section Council worked with the Elder Law 
Section and other stakeholders on a bill that would provide 
a more predictable and equitable mechanism to serve the 
public policy behind the elective share.  The House passed 
the bill, but it did not get a vote in the Senate.  The Section 
Council expects to have this bill on its agenda for the 2017 
legislative session.
2. Single-Party and Multiple-Party Accounts – Right to Funds 
on Death of a Party.  This proposed legislation would have 
allowed creators of joint accounts to eliminate survivorship 
rights and to make various other elections on forms to be 
completed upon creation of such accounts at financial insti-
tutions.  This bill received unfavorable reports in both the 
House and the Senate.
3. Maryland Estate Tax.  As is often the case, there were bills 
that sought to change the Maryland estate tax exemption.  
There were bills from both sides of the debate – one would 
have frozen the exemption at $2 million, and another would 
have accelerated re-coupling to raise the exemption to the 
federal level in 2016.  Neither bill received a vote.

- Charles S. Abell

Editors’ Note

Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest 
to Section members.  The Newsletter can be better tailored 
to suit members’ needs with input from you.  If you would 
like to suggest a future topic or change of format, or if you 

would like to submit an article, please contact:

Anne W. Coventry
Pasternak & Fidis, P.C.

7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814

301-656-8850
301-656-3053 fax 

acoventry@pasternakfidis.com 



44

By Alex S. Tanouye, Esq.
Pasternak & Fidis, P.C.

heCkerliNg highlights 
2016 Heckerling institute on estate Planning

(continued on page 5)

pected to increase in the coming years.  First, let’s look at 
some figures that reveal the opportunities ahead:

Approximately $12 trillion in assets will be trans-•	
ferred from the “Greatest Generation” (ages 89 – 101) 
to the “Baby Boomer Generation” (ages 52 – 70);
Approximately $41 trillion in assets will be trans-•	
ferred from the “Baby Boomer Generation” to “Gen-
eration X” (ages 36 – 51) and then to the “Millenni-
als” (ages 19 – 35); and
By year 2030, “Generation Xers” will be the main •	
holders of wealth in the U.S., at over 31% of all U.S. 
household wealth.    

As the above-figures show, between now and year 2050, 
over $41 trillion of wealth is expected to be transferred 
from generation to generation.  While very few Americans 
are now subject to the federal estate tax each year, the 
massive intergenerational wealth transfer now underway 
means that estate planning professionals will see opportu-
nities to serve clients.  

First, clients and their beneficiaries will continue to need 
counsel in the practical and technical aspects of wealth 
maintenance and transfer.  This work includes traditional 
will and trust drafting, estate and trust administration, and 
business succession planning.  While many estate plan-
ners will shift away from planning focused heavily on tax 
minimization, our clients will continue to need counsel in 
a broad array of planning-related areas, including financial 
planning, elder law and aging-related issues, probate and 
trust administration, planning for special circumstances 
(e.g., supplemental needs trusts), asset protection, and 
multi-state real property ownership.  

Second, tax laws change regularly, and while federal and 
state estate taxes (and federal gift tax) now affect only 
a small percentage of Americans, income taxes affect 
virtually everyone.  As Americans continue to rely on 
tax-deferred savings for retirement, estate planners versed 
in the complicated laws governing retirement plans will 
find no shortage of planning and administration work.  In 
particular, the use of trusts to hold and manage inherited 
retirement plan benefits, whether for asset protection or 
beneficiary protection, provides income tax-savvy estate 
planners with many opportunities to serve clients.  
Third, as most of us know, death and taxes are not the only 
certainties in life – another certainty is conflict.  The sheer 

The 50th annual Heckerling Institute on Estate Planning 
was held January 11-15, 2016 in Orlando, Florida.  Ac-
cording to organizers, attendance at this milestone event 
topped 3,200 professionals across the various estate plan-
ning disciplines, many of whom travelled from colder, 
northern latitudes to Florida seeking warm respite as well 
as knowledge.  The 44 presentations this year offered an 
abundance of useful knowledge in virtually all aspects of 
trusts and estates law.  Those who sought warmth were 
out of luck – temperatures inside the conference center 
hovered just above freezing the entire week.   

This year’s milestone program provided a review of recent 
tax and non-tax developments and insights into issues 
estate planners can expect to face in 2016 and beyond.  
Building on last year’s message of the evolving estate 
planning landscape, Heckerling 2016 reinforced the need 
for attorneys in the estates & trusts disciplines to under-
stand the times in which we live and to reevaluate and 
modernize our practices to provide the best service to our 
clients.  Part 1 of this article provides an overview of the 
current estate planning landscape, as well as a look toward 
the future of the estate planning practice.  Part 2 identifies 
tax and non-tax considerations and strategies for the suc-
cessful trust design and administration – a primary focus 
of Heckerling 2016.  

Part 1:  The Current Estate Planning Landscape and a 
Look Toward the Future
Each morning of the institute, I proudly donned my official 
Heckerling Tax Nerd Identification Badge and headed to 
Starbucks.  While waiting in line, I conversed with fellow 
attendees, many of whom lamented the significant reduc-
tion in numbers of clients requiring sophisticated estate 
tax planning as a result of the high federal basic exemption 
and portability.  This observation is confirmed by statis-
tics – in 2015 approximately 2 out of every 1,000 estates 
(0.2%) owed any federal estate tax.  In 2013, among 
taxable estates, the effective rate of tax was 16.6%, well 
below the 40% top statutory rate, due primarily to the high 
exemption amount and various deductions against the tax.
  

Intergenerational Wealth – Figures, Facts, and Food for Thought
The future of estate planning is not as bleak as these 
statistics indicate.  Presenters at Heckerling 2016 pointed 
to several aspects of the estate planning practice where 
growth is underway and the volume of such work is ex-
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number of intergenerational transfers, coupled with the 
amounts at stake, will lead to an increase in estate and trust 
litigation.  Several presenters at Heckerling 2016 noted 
that litigation and dispute resolution involving nearly every 
phase of estate planning, from planning to administration, 
is on the rise.  

Although we have enjoyed several years of estate and gift 
tax stability, changes in the law, modern marital trends, 
shifting demographics, and worldwide economic insta-
bility require estates and trusts attorneys to evolve our 
practices to better serve our clients.  The rapidity, breadth, 
and depth of these recent changes is unusual in the his-
tory of estate planning, noted Joshua S. Rubenstein – a 
fourth-generation estate planning attorney – whose father 
once told him that “becoming a trusts and estates lawyer 
requires a lot of ramp-up time, but once you learn it, you 
never have to learn it again because things never change.”  
The once immutable laws of estate planning now change 
frequently – and sometimes in the middle of the game.  
The following change-related issues affecting estates and 
trusts practitioners were identified during Heckerling 2016 
as the most salient.

The Aging U.S. Population
Americans over age 65 now constitute 14.1% of the U.S. 
population, but are expected to be 21.7% of the U.S. 
population by year 2040.  Americans are also living longer.  
Estate planners who counsel clients who are old, in poor 
health, or both must be cognizant of the complications that 
can arise, as well as their responsibilities to such clients 
under bar rules.  

For baby boomers and their living predecessors, financial 
planning is often the most significant estate planning con-
cern.  Generally, older Americans are among those most vul-
nerable to rising health care costs and economic uncertainty.  
Estate planners should have candid discussions with older 
clients about the financial implications of wealth transfers 
and asset protection techniques that could put such clients at 
risk of running out of resources.  

In addition to financial matters, clients of advanced age 
whose capacity is diminishing can present challenges for 
the estate planning attorney.  Practitioners often prepare 
incapacity planning documents, such as powers of attorney, 
revocable trusts, advance directives, and preneed guardian-
ship designations, that are intended to avoid guardianship 
proceedings.  Even when these documents are in place, 
family members or others close to the client can initiate 
guardianship proceedings if they are unhappy with the 
person designated (or appointed) to act.  Contested guardian-
ship proceedings are unpleasant and disruptive for everyone 

involved, and are often expensive.
Moreover, an estate planning attorney might be obligated un-
der bar rules to take action to protect a client with diminished 
capacity or physical debilitation.  Such action could involve 
merely notifying family members of the client’s situation, or 
could require notifying social services or other authorities 
who can step in and provide care.  As the percentage of the 
U.S. population over age 65 continues to increase, practitio-
ners can expect to face such situations regularly.  

Modern Families
Society’s views on marriage and family continue to evolve.  
Same-sex marriage is now legal, but opinions on the pro-
priety of same-sex relationships still vary.  During the early 
20th Century, people largely married in their early twenties 
(65% of the time), but currently only 26% of Americans 
marry before age 32.  In the U.S. today, 40% of children 
are born to unmarried parents.  These societal develop-
ments can complicate intergenerational estate planning for 
a variety of reasons.

Evolving views and laws regarding marriage and families 
present estate planning challenges quite different from those 
that our predecessors faced.  Same-sex spouses now enjoy 
tax and other protections previously restricted to opposite-sex 
spouses.  From a wealth transfer tax perspective, marriage 
equality generally means that same-sex married couples 
require tax planning that is identical to that of opposite-sex 
married couples.  However, planning that was done be-
fore the Supreme Court’s decisions in U.S. v. Windsor and 
Obergefell v. Hodges often did not foresee the legality of 
same-sex marriage, and practitioners can face practical chal-
lenges resulting from definitions of certain family members, 
e.g., “spouses” and “descendants,” in old documents.  

In spite of these Supreme Court decisions, courts and 
clients face challenges in construing these terms within 
the context of documents that became irrevocable before 
marriage equality was the law of the land.  Moreover, there 
is uncertainty regarding the effects of Obergefell’s retroac-
tive application to situations where same-sex spouses were 
denied marital rights (e.g., to make a statutory election or 
to an intestate share) to which they were entitled.  
According to Rubenstein, the result of all this change – 
and the ways in which the estate planning practice must 
adapt and evolve – is an abundance of work, competition 
for which is largely based on positive attributes such as 
client service, talent, efficiency, and stability.  Practitio-
ners who now focus primarily on estate planning may find 
fewer clients in need of sophisticated tax planning due to 
increased estate tax exemptions and thresholds, but there 
will be an abundance of administration work, much of 
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which will result in significant wealth transfers to future 
generations who, naturally, will become the next genera-
tion of estate planning clients.  

Part 2 – Spotlight on Trusts – Design, Rectification, and 
Income Taxation 
In the late 18th Century, renowned legal historian Frederic 
Maitland wrote the following:

If we were asked what is the greatest and most distinc-
tive achievement performed by Englishmen in the 
field of jurisprudence, I cannot think we should have 
any better answer to give than this, namely the devel-
opment from century to century of the trust idea. 

The development and evolution of the “trust idea” con-
tinues in the U.S. to this day.  Changes in the law – tax or 
otherwise –present opportunities for the innovative use of 
trusts, which are an essential implement in every estate 
planner’s toolkit.  

The Heckerling 2016 Focus Series of presentations 
covered a variety of trust-related issues, ranging from 
fiduciary income tax, trustee selection, marital deduction 
planning, special needs trusts, retirement benefits, and 
techniques for fixing problematic trusts.  As the estate 
planning practice continues to evolve and adapt to chang-
ing times, practitioners must maintain a comprehensive 
understanding of how to design and administer trusts, as 
well as how to fix trusts that have problems due to poor 
drafting or planning (done by other attorneys, of course) or 
unforeseen changes in the law or circumstances.  The bal-
ance of this article contains a survey of trust-related topics 
discussed during this year’s institute.  

Trust Design Philosophy and Considerations
Trusts continue to provide our clients with opportunities 
to preserve and manage wealth irrespective of tax conse-
quences.  High estate tax exemptions (and the increasing 
Maryland threshold) might mean less need for basic credit 
shelter and marital trust planning, but for a myriad of 
reasons trusts will continue to be a significant part of the 
estate planning practice.  What considerations should you 
keep in mind when drafting and implementing trusts for 
your clients in light of the changing times?

Numerous presenters emphasized the importance of cus-
tomization, flexibility, simplicity, and transparency in trust 
planning as the best approach for dealing with change.  
Although a customized, sophisticated estate plan almost al-
ways involves some complexity, practitioners should strive 

to keep plans flexible and as simple as possible in further-
ance of clients’ overall planning goals.  

While many trusts serve only a few basic purposes, e.g., 
holding assets for minors or young adults, practitioners 
should strive to customize trusts for clients and their 
families and circumstances.  Even with a particular client’s 
family, there might be a need for one child’s trust to be 
fundamentally different than that of another child.  Flex-
ibility is important for obvious reasons.  Laws – tax or 
otherwise – and circumstances always change, and the lon-
ger a trust is likely to be in existence, the greater the need 
for flexibility.  One underlying goal of any estate plan is 
to avoid controversy and litigation.  Inflexible plans invite 
controversy whenever unexpected circumstances arise, and 
without mechanisms for handling unforeseen problems, a 
trust can be vulnerable to waste.  

Moreover, transparency – rather than secrecy – throughout 
the trust design process can often prevent disputes that 
arise from unmet expectations regarding trusteeship, ben-
eficial interests, or both.  Whenever possible and practica-
ble, practitioners should encourage clients to discuss with 
their children and other intended beneficiaries the reasons 
why trusts are being used to hold and manage assets, and 
why certain individuals or institutions are being appointed 
or designated as trustees.  Open communication between 
settlors and beneficiaries during the trust design phase is 
not always possible or advisable, but a transparent process 
can help to avert controversies before they arise.  If open 
communication is impossible, consider having settlors 
express their intentions and considerations in non-binding 
writings that can be shared with trustees and beneficiaries 
after the settlor is unable to do so herself.

Curing Unintentionally Defective Trusts
Irrevocable trusts with inflexible provisions can be prob-
lematic in changing times.  Fortunately, practitioners have 
a variety of ways to cure defects, improve tax outcomes, 
address various unforeseen circumstances, replace trustees, 
and otherwise improve trusts that were once set in stone.  
In many cases, irrevocability is no longer an impediment 
to rectifying or even redoing a trust.  

Here is a synopsis of various methods discussed at this 
year’s Heckerling Institute for fixing problematic trusts:

Construction Action:  Clarifying the Settlor’s Intent•	
The main objective of a construction action is to effectuate 
the settlor’s intent when the trust’s terms are ambiguous or, 
when the terms – if strictly construed – would produce a 
result other than the settlor intended.  This approach seeks 

(continued on page 7)
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a judicial determination of the meaning of any term or pro-
vision in the trust as-written.  A construction action relates 
back to the trust’s effective date and often is better than 
reformation (discussed below) when tax consequences 
are at issue because the IRS must give due deference to a 
construction proceeding, provided that it is not a sham or 
fraudulent proceeding.

Trust Reformation:  Changing the Trust to Conform to •	
the Settlor’s Intent

When a trust’s terms do not reflect accurately the settlor’s 
intent because of a mistake in drafting, or because the set-
tlor’s intent is predicated on a mistake of law or fact, a trust 
can be reformed through a judicial proceeding.  Reforma-
tion is retroactive – it seeks to add to, or remove from, a 
trust any language that is inconsistent with the settlor’s 
intent.  In most cases, a reformation is retroactively binding 
on parties to the action, but not necessarily on the IRS.  If 
the reformation is done to achieve a tax objective of the set-
tlor through reformation, express leave should be sought to 
reform the trust for Internal Revenue Code purposes. 

Decanting:  Transplanting Trust Property from a Bad •	
Trust to a Better Trust 

When a trust has become irrelevant or problematic, the 
trustee can sometimes use her distribution power to dis-
tribute trust property to a new and improved trust – this 
is referred to as “decanting.”  The ability to decant might 
come from state statute, common law, or provisions within 
the initiating trust instrument that authorize the trustee to 
distribute or appoint trust property in further trust for the 
beneficiaries.  Decanting is used to address all manner of 
issues, including changes in the law, unforeseen circum-
stances, drafting errors, and administrative inefficiencies.  

Modification (and Virtual Representation):  Changing •	
a Trust Prospectively to Account for Changed 
Circumstances

In addition to the foregoing, an irrevocable trust can often 
be modified either judicially or even without judicial 
involvement.  If a trustee or a beneficiary – or both – 
seek(s) to modify a trust, applicable state law determines 
whether modification requires judicial involvement.  Many 
states (including Maryland, effective October 1, 2016) 
have enacted statutes setting forth circumstances when the 
trustee(s) and beneficiaries of a trust, acting in concert, can 
modify a trust outside of the judicial process.  

Because beneficiary consent is required for non-judicial 
trust modification, problems arise where consent cannot 
be obtained, e.g., minor or disabled beneficiaries, or where 
consent is largely unnecessary because a beneficiary’s in-

(continued from page 6)
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terest is contingent or remote.  Virtual representation stat-
utes permit certain beneficiaries to represent and legally 
bind other beneficiaries whose consent – for one reason or 
another – cannot be obtained or is practically unnecessary.  

Grantor Trust Status – Sword and Shield
In the days of highly-progressive income tax rates – which 
reached 94% in 1945 –  multiple trusts, each with its own 
bracket run-up, were used to divide a single taxpayer’s 
income to achieve overall lower tax liabilities.  The grantor 
trust rules were implemented to prohibit this income-
shifting strategy.  Now that non-grantor trusts are subject 
to income tax at the highest marginal rate, 39.6% plus 
the 3.8% tax on net investment income, at a low level of 
income ($12,400 in 2016) relative to individual taxpayers, 
income-shifting among trusts no longer works.  

These days, grantor trusts are used primarily to leverage 
gift tax exemption – the grantor can be the owner of trust 
property for income tax purposes but not for estate tax 
purposes.  The grantor’s payment of income tax on trust 
property preserves trust property for ultimate distribu-
tion to its beneficiaries.  Practitioners who understand the 
grantor trust rules under IRC §§671-679 can successfully 
design, re-design, and administer trusts in furtherance of 
clients’ tax minimization objectives.  

Here is a partial list of income tax questions every estate 
planner must ask when designing and drafting trusts and 
considering grantor trust status:

Who among the grantor, beneficiaries, or the trust it-•	
self should be responsible for payment of income tax?  
What sources are available for paying income tax?•	
How do variations in tax rates and income thresholds •	
for individuals and trusts affect the settlor’s inten-
tions?
Will the trust be subject to the 3.8% net investment •	
income tax?
Will the trust hold any interest in a closely held busi-•	
ness, and, if so, how do the material participation rules 
for trusts apply?
Should the responsibility for payment of income taxes •	
be changeable? 

Under IRC §671, if the grantor is treated as the owner of 
any portion of a trust, then items of income, deductions, and 
credits against tax of the trust attributable to that portion of 
the trust are taken into account on the grantor’s individual 
return and not on the trust’s return.  IRC §§673-677 provide 
the circumstances under which the grantor is treated as the 
owner; IRC §678 provides the circumstances under which a 
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person other than the grantor is treated as the owner.

Of the various powers that create “grantor trust” status, 
Robert A. Romanoff suggested that the power of substitu-
tion under IRC §675(4)(c) may be the most advantageous, 
because it also allows downstream income tax planning.  
At some point after a trust’s creation and funding, low-
basis assets can be transferred from the trust (which the 
grantor does not own for estate tax purposes) to the grantor 
to be included in his estate at death to achieve basis adjust-
ment.  With §7520 rates at historic lows, we need to re-
member that certain trusts that can be structured as grantor 
trusts, e.g., GRATs, IDGTs, and QPRTs, are effective for 
transferring significant wealth at a minimum tax cost.    

Another appealing feature of grantor trusts is that, if care-
fully drafted, grantor trust status can be “toggled off” or 
“toggled on.”  Generally, the grantor or another person can 
release a power that confers grantor trust status, thereby 
making the trust a non-grantor trust for income tax purpos-
es.  Conversely, grantor trust status can be “toggled on” if an 
independent third party has the power to grant (or re-grant) 
a power that the grantor released.  For clients who are con-
cerned about running out of money later in life, the ability to 
“toggle off” grantor trust status can be particularly appeal-
ing because the grantor can be relieved of the obligation to 
pay taxes on trust income after grantor trust status has been 
“toggled off.”  Practitioners should take care in drafting to 
ensure that the toggling provisions do not give the grantor 
the power to relinquish a power and subsequently reacquire 
it, which could be viewed as a power to amend the trust.  

Income Taxation of Domestic and Foreign Trusts
Estate planners must now contend frequently with cross-
border issues.  Many clients own assets internationally, 
work overseas, and/or have family members who are non-
U.S. citizens or live in other countries.  A multitude of U.S. 
income, gift, estate, and GST tax consequences arises under 
cross-national circumstances, particularly when trusts are 
involved.  Whether a practitioner is designing a trust that 
will have cross-border issues or otherwise is representing 
trustees or beneficiaries of such trusts, an understanding of 
the tax complexities is critical.  

Estate planners should be aware of the following basic 
cross-border tax principles:

U.S. citizens and residents, as well as U.S. trusts (and •	
estates), are subject to U.S. income tax on their world-
wide assets; whereas
Foreign persons, U.S. non-citizen non-residents, and •	
foreign trusts (and estates) are subject to U.S. income 
tax only on U.S. “source income.”

For income tax purposes, a trust has either a domestic or 
a foreign situs.  A domestic trust is subject to U.S. income 
tax on its worldwide assets, whereas a foreign trust is 
subject to U.S. income tax only on its U.S.-source, fixed, 
determinable, annual or periodic (“FDAP”) income.  With-
holding and tax reporting rules for foreign and domestic 
trusts differ, and some rules carry significant penalties for 
non-compliance.  Because some foreign countries do not 
recognize trusts as legal entities, understanding the appli-
cable income tax rules can be very difficult.  

There is a two-part test to determine whether a trust is 
domestic or foreign for U.S. income tax purposes.  A trust 
is domestic if a U.S. court can exercise primary supervi-
sion over administration (the “court test”) and if at least 
one U.S. person has authority to control all substantial 
decisions of the trust (the “control test”).  A trust satisfies 
the “control test” only if U.S. persons have the authority 
to control all substantial decisions.  The “court test” and 
“control test” requirements and criteria are set forth in 
Treas. Reg. §301-7701-7.  A foreign trust is any trust that 
fails to pass both tests.  

If a U.S. person creates a foreign trust that has a U.S. ben-
eficiary, the trust is treated as a grantor trust as to the set-
tlor under IRC §679, regardless of any powers the settlor 
has or lacks over the trust.  Such a trust is treated as having 
a U.S. beneficiary unless (1) no income or principal can 
be paid to or accumulated for the benefit of a U.S. person 
during the tax year and (2) no income or corpus would be 
distributed to a U.S. person if the trust were terminated 
during the tax year.  IRC §679 effectively prohibits a U.S. 
person from creating a separate, foreign-taxpayer trust that 
benefits another U.S. person.  

A foreign non-grantor trust is subject to U.S. income tax 
(and withholding rules) only on U.S. source income ac-
cumulated inside the trust.  Distributions from such trusts 
to U.S. beneficiaries are subject to special income distri-
bution rules.  One special rule applies to capital gains on 
assets; with a foreign non-grantor trust, distributable net 
income (“DNI”) includes capital gains, whereas with a 
U.S. non-grantor trust, capital gains are generally excluded 
from DNI.  Another special rule pertains to undistributed 
net income (“UNI”) which is DNI.  Under IRC §665(a), a 
foreign non-grantor trust is subject to the “throwback rule” 
that applied to U.S. trusts prior to 1996.  The “throwback 
rule” requires an accumulation distribution of UNI to be 
taxed to the beneficiary, upon distribution, as if the UNI 
had been distributed as DNI in the year earned.  In this 
way, the trustee cannot time a distribution to coincide with 

(continued from page 7)
Heckerling Highlights. . .
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a U.S. beneficiary’s tax year in which the beneficiary is 
taxed at a lower rate.  Moreover, an accumulation distri-
bution is taxed as ordinary income, even if the UNI had 
consisted of qualified dividends or capital gains, both of 
which are otherwise taxed at preferential rates.  

Trusts and the Net Investment Income Tax
The 3.8% net investment income tax under IRC §1411 
(the “NIIT”) took effect in 2013 and is the newest tax 
with which estate planners must contend.  “Investment 
income” for NIIT purposes includes interest, dividends, 
capital gains, passive-activity rental income, and non-
qualified annuities.  Retirement benefits are not “invest-
ment income” for NIIT purposes.  While the 3.8% rate is 
not terribly high, the NIIT – like any tax – should gener-
ally be avoided, minimized, or deferred whenever possible.  
The NIIT is particularly harmful to trusts because of the 
low threshold at which it is imposed.  In 2016, the NIIT is 
imposed on trusts that have undistributed “net investment 
income” in excess of $12,400.  

Practice Pointer – as discussed below, “pot trusts” are •	
simple – yet effective – trust arrangements for NIIT 
planning, so long as the distribution scheme is consis-
tent with the settlor’s non-tax objectives. 

For clients who plan to leave assets in trust for two or 
more beneficiaries, using a “pot trust” instead of a separate 
trust for each beneficiary can provide greater flexibility 
for overall income tax reduction.  Through use of the DNI 
deduction, the trustee of a “pot trust” can spread the trust’s 
income among multiple beneficiaries, each of whom has a 
separate NIIT threshold amount.
In addition to utilizing multiple beneficiaries’ individual 
NIIT threshold amounts, the trustee of a “pot trust” can 
generally make unequal distributions to carry out DNI to 
trust beneficiaries who pay income tax at lower marginal 
rates relative to the trust, itself, and to other beneficiaries.  
A separate trust, conversely, generally has a single benefi-
ciary to whom distributions carrying out DNI can be made, 
and if the beneficiary’s non-trust income is above the NIIT 
threshold, there is no opportunity to avoid the NIIT by 
making a current distribution to the beneficiary.

Using “pot trusts” as an alternative to separate trusts, how-
ever, requires careful consideration of distribution stan-
dards.  For example, it seems unlikely that a trustee limited 
to an ascertainable standard could make distributions for 
the sole purpose of obtaining a DNI deduction.  Alterna-
tively, a “best interests” distribution standard can provide 
the trustee with sufficient discretion to make distributions 
for tax-minimization purposes.  When contemplating the 
use of a “pot trust” to achieve NIIT and overall income tax 

savings, the practitioner must be cognizant of the rules 
governing allocation of DNI between different classes of 
beneficiaries under the two-tier system, i.e., those who are 
required to receive income distributions and those who are 
discretionary beneficiaries of income.  

Special Topic:  Trusts with Closely-Held Business •	
Interests and the NIIT

Income from a trade or business is included as “net invest-
ment income” for NIIT purposes if derived from passive 
business activity.  Under IRC 469(c)(1), a business activity 
is passive if it involves conduct of any trade or business 
in which the taxpayer does not materially participate, and 
the temporary Regulations under IRC §469 set forth seven 
tests to determine whether the taxpayer materially partici-
pates.  Note that a special rule applies for rental activity 
which, pursuant IRC 469(2), is per se passive activity.  If 
the taxpayer is considered a “real estate professional,” 
however, then rental activity income will be considered 
active business activity.  To qualify for the “real estate 
professional” exception, the taxpayer must pass a two-part 
test:  first, more than one-half of the “personal services” 
performed in trade or businesses by the taxpayer each year 
must be performed in real property trades or businesses; 
second, the taxpayer must perform more than 750 hours of 
services during the year in real property trades or busi-
nesses.  

Neither IRC §469 nor IRC §1411 provides any guidance 
on as to how a trust satisfies the “material participation” 
test or qualifies as a “real estate professional” for purposes 
of the NIIT.  Because the NIIT was enacted recently, 
there are no cases or IRS rulings providing guidance 
on this issue.  Recent cases, rulings, and IRS advice on 
fiduciary participation and activity in trade or business 
activity under IRC §669 – although without regard to the 
NIIT – reveal the presumed IRS position with respect to 
active versus passive activity in the NIIT context, which is 
that trustee must be directly and regularly involved in the 
business activity in order for the trust’s business derived in 
come to be deemed active.   

Conclusion
The estate planning practice continues to evolve as our 
society and laws change, and opportunities abound for 
intrepid and creative attorneys who are unafraid of learn-
ing new things and taking on challenges.  Death and taxes 
– for now at least – are still certainties, and while our 
focus has now shifted away from wealth transfer taxes for 
the majority of our clients, that does not mean there is less 

(continued on page 10)
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need for our services.  Rather, the need for services now is 
just different than it used to be.  

There is also a lot of new work on the horizon.  The figures 
in Part 1 of this article reveal that we are on the precipice of 
the largest intergenerational wealth transfer in history.  As 
I sat shivering in the cold, dark confines of the Heckerling 
Institute conference center, where teeth chattered and breath 
was visible, those figures appeared on the screen – and they 
filled the room with warmth and sunshine.  
Noted Presenters, Topics, and Materials:
The author relied extensively on the following presentations and/or mate-
rials to supplement his own conference notes:
Steve R. Akers (Bessemer Trust):  Heckerling Musings 2016 and Current 
Developments (available at www.bessemertrust.com)
Dennis I. Belcher (McGuireWoods, LLP), Carol A. Harrington (Mc-
Dermott Will & Emery LLP), and Jeffrey N. Pennell (Emory University 
School of Law):  Recent Developments – 2015 
Nancy G. Henderson (Henderson, Caverly, Pum & Charney LLP, Rancho 
Santa Fe, CA):  Diamonds in the Rough:  Rejuvenating Stale Irrevocable 

Trusts Through Trust-to-Trust Transfers
Nancy G. Henderson and Michael M. Gordon (Gordon, Founaris & 
Mammarella, P.A. Wilmington, DE):  Problem Irrevocable Trusts:  If It Is 
Broken, Then Do Fix It
Robert A. Romanoff (Levenfield Pearlstein, LLC, Chicago, IL):  Don’t Be 
Afraid of the Dark – Navigating Trusts Through the NIIT
Robert A. Romanoff and Suzanne L. Shier (The Northern Trust Com-
pany):  Make, Remake, and Remodel – Trust Design and Redesign to 
Minimize Taxes and Maximize Family Wealth
Joshua S. Rubenstein (Katten Muchin Rosenman LLP, New York, NY):  
Heads I Win, Tails You Lose:  Advising the Wealthy in Times of Pro-
tracted and Unprecedented Political, Economic, Cultural, and Scientific 
Change
Joshua S. Rubenstein and William P. LaPiana (New York Law School):  
Estate Planning for Same-Sex and Unmarried Couples after Obergefell:  
Detriment or Opportunity?
Martin M. Shenkman (Shenkman Law):  Compilation Meeting Notes 
from Heckerling 2016, LISI Estate Planning Newsletter #2381 (January 
17, 2016)
Diana S.C. Zeydel (Greenberg Traurig LLP):  Effective Estate Planning 
for Diminished Capacity – Can You Really Avoid a Guardianship?

REPORT OF THE NOMINATING COMMITTEE
OF THE ESTATE AND TRUST LAW SECTION COUNCIL

The following members constituted the Nominating Committee:  Charles S. Abell, Chair of the Section Council, 
David C. Dembert, Chair-Elect, Eileen D. Day O’Brien, Immediate Past Chair, Mary Beth Beattie, Past Chair and 
Deborah A. Cohn, Past Chair.  Deborah A. Cohn served as Chair of the Nominating Committee.

The following is the report of the Nominating Committee for positions to be filled for the 2016-2017 fiscal year.

Nominations for officer positions for a one-year term:
Chair                         David C. Dembert 
Chair-Elect                Mary Alice Smolarek 
Secretary                   Jonathan G. Lasley 

Nominations for council member positions for a one-year term:  2016-2017
Rachel D. Burke
Michaela C. Muffoletto

Nominations for council member positions for a two-year term:  2016-2018
Danielle M. Cruttenden
Jonathan D. Eisner 
Christine W. Hubbard
Jeffrey S. Glaser 

Nomination for Young Lawyer Section member position for a two year term:  2016-2018
Laura L. Thomas 

Other nominations for officers and members may be made by written nomination signed by no fewer than 15 mem-
bers of the Section.  Any such nomination(s) must be submitted to the current Secretary, Mary Alice Smolarek, no 
later than June 7, 2016, ten (10) days before the Section’s annual meeting, which will be in Ocean City, Maryland, 
on June 17, 2016, at 8am.

Charles B. Jones 
Christia A. Pritts 
Roland M. Schrebler
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The MSBA annual meeting in Ocean City 
will be held from 

Wednesday, June 15th - Saturday, June 18th.   

The Section Meeting will be held  
Friday June 17th at 8 a.m.   

The section will present an instructional 
program immediately following the brief 

Section Meeting.

For more information, visit  
www.msbaannual.meeting.org or 

call Wanda Claiborne of the MSBA 
at (410) 685-7878

2016 MSBA Annual Meeting
Ocean City, Maryland
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SEARCHING THE MSBA ESTATE & TRUST LAW EMAIL LIST ARCHIVES 

For those persons wishing to review past messages on the MSBA Estate and Trust Law Email List, they are 
archived and can be accessed as follows: 

1. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

2. Login using the email address used on the listserv and click OK. 

3. Click on reset password because this is not the same as the one you use on msba.org.

4. Click on “email password”

5. A temporary password will be sent to your email address.  This is only good for one hour.

6. Chose a password which must be at least 8 characters in length and include at least one uppercase 

character and one number and one special character (i.e. &^*%+= )

7. This is the Lyris Archives password. 

8. Enter the following address in your Internet browser: http://lists.msba.org/read/login/

9. Enter your email address and your new Lyris password.

10. You will then see listservs of those lists you are subscribed to. 

11. Choose the list you wish to view. 

12. You will then see a list of recent messages. 

13. To search past messages choose “search” from the navigation menu on the left. 

14. By using the advanced search options you can search the archives for particular words in the entire message, 

header, or body, and you can exclude words from the search.

Co-Chairs:

Megan a. schaeffer, Esq.
Ackerman Brown

2101 L Street, NW, Ste. 440
Washington, DC  20037-1526

202-350-3217
Megan.schaeffer@ackermanbrown.com

rob owings, J.D., CFP®
Wells Fargo, N.A.

7 Saint Paul Street, 2nd Floor
Baltimore, Maryland 21202
Telephone: 443-977-8640

Robert.B.Owings@wellsfargo.com

MEEting LoCations:

shulman rogers
12505 Park Potomac Avenue

6th Floor
Potomac, Maryland

 
ober Kaler

100 Light Street
19th Floor

Baltimore, Maryland

EstatE anD trUst stUDY groUP

Members of the MSBA Section of Estate & Trust Law are invited to 
attend monthly meetings of the Estate and Trust Study Group.  

The Study Group generally meets on the third Thursday of each 
month, October through June.
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By Christia A. Pritts 
Gordon Feinblatt LLC

2015 aDVaNCeD taX iNstitUte — 
DaY 2: estate PlaNNiNg issUes

The 2015 Advanced Tax Institute (“ATI”) was held from 
November 2, 2015 through November 5, 2015 at Martin’s 
West in Baltimore, Maryland.  The second day of the ATI 
was dedicated to estate planning issues, and the following 
four topics were covered:

1. Tax Dangers When Exercising Powers Over Trusts:  
GST-Tax-Regulation and Delaware-Tax-Trap Concerns for 
Maryland Practitioners.  

This topic was presented by Richard W. Nenno, Esquire, Senior 
Managing Director and Trust Counsel at Wilmington Trust 
Company in Wilmington, Delaware.  Mr. Nenno began by 
describing the three categories of trusts for GST tax purposes:  
grandfathered trusts; exempt trusts; and non-exempt trusts.  For 
each category of trust, he talked about the effects on GST tax 
status if a beneficiary exercises a nongeneral power of appoint-
ment or if certain modifications are made to the trust.  

With respect to the exercise of nongeneral powers of ap-
pointment over grandfathered trusts, Mr. Nenno said that the 
exempt status will be retained if the exercise of the power 
does not extend the term of the trust past the applicable rule 
against perpetuities period.  He then discussed four types of 
trust modifications that are considered safe harbors under 
Treasury Regulations §26.2601-1(b)(4) for purposes of 
preserving grandfathered GST-exempt status.  These include 
the trustee’s discretionary power to decant, court-approved 
settlements, judicial constructions, and other modifications, 
such as divisions of trusts, mergers of trusts, conversions 
of income interests into unitrust interests, and equitable 
adjustments.  Mr. Nenno noted that the IRS has refused to 
provide rulings on issues related to grandfathered status that 
are addressed in the Regulations.  
 
Mr. Nenno explained that the IRS has generally treated non-
grandfathered exempt trusts in a manner similar to its treat-
ment of grandfathered trusts.  However, there are no Treasury 
Regulations addressing modifications to non-grandfathered 
exempt trusts.  Non-exempt trusts are usually not impacted by 
exercises of nongeneral powers or by trust modifications.  

Next, Mr. Nenno turned to a discussion of the “Delaware tax 
trap,” which is codified in IRC §2041(a)(3) and §2514(d).  The 
trap can be used with a non-exempt trust to force assets into a 
beneficiary’s estate in situations in which the estate tax conse-
quences are more favorable than the GST tax consequences.  

Mr. Nenno explained that the Delaware tax trap stems from 
a Delaware statute which provides that the duration of a trust 
created by the exercise of a power of appointment will be 
measured from the date of the exercise of the power, rather 
than from the date of the creation of the power (i.e. the original 
date of the trust agreement).  As a result, through the creation 
and exercise of successive nongeneral powers of appointment, 
one could create a perpetual trust, the assets of which would 
never be subject to federal estate tax.  Congress understand-
ably did not like this, so it passed a statute (the predecessor 
to IRC §2041(a)(3)) which causes the inclusion of trust as-
sets in a beneficiary’s estate if he or she exercises a power 
of appointment and starts a new perpetuities period for the 
resulting trust.  The Delaware tax trap is therefore “sprung” by 
intentionally triggering IRC §2041(a)(3) through the exercise 
of a nongeneral power of appointment.

Maryland does not have a statute like the one in Delaware, so 
the trap cannot be used here with nongeneral powers of ap-
pointment, unless the trust agreement includes language that, 
upon the exercise of a power of appointment, the beginning 
measuring date for the resulting trust is the date of the exer-
cise of the power.  Mr. Nenno has been surveying state laws 
and has thus far found that Pennsylvania has a tax trap statute, 
but none of Alaska, Nevada, New Hampshire, South Dakota, 
Connecticut, Florida, New Jersey, or New York do.

Mr. Nenno recommended that practitioners consider what 
impact springing the trap may have on other related issues.  
For example, local law should be consulted to make sure that 
subjecting the assets to estate taxes would not somehow open 
them up to creditors’ claims.  The tax clauses of the relevant 
documents should be reviewed and considered in light of IRC 
§2207 (contribution by trust of proportionate share of estate 
taxes) and IRC §2603(b) (apportionment of GST tax upon 
a taxable termination).  In addition, Mr. Nenno suggested 
including a specific provision in the client’s financial power 
of attorney to give the client’s attorney-in-fact the authority 
to trigger the tax trap.

2. Recent Developments in Federal Case Law, Legislation, and 
Regulations and their Tax Implications for Estate Planners. 
Beth Shapiro Kaufman, Esquire and Megan E. Wernke, Es-
quire of Caplin & Drysdale in Washington, DC, provided the 
annual summary of federal law developments of importance 
to estate planning attorneys.  They began with a discus-
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sion of the new 
basis consistency 
rules for inherited 
assets, which re-
quire that such as-
sets use the estate 
tax value as the 
basis for income 
t ax  pu rposes .  
These rules apply 
with respect to 
estate tax returns 
filed after July 31, 
2015.  At the time 
of the presenta-

tion, the IRS had not yet released Form 8971.

Ms. Shapiro Kaufman and Ms. Wernke next summarized 
changes in due dates for filing certain tax returns which apply 
beginning with 2016 returns to be filed in 2017.  Specifically, 
calendar year partnership returns will now be due on March 
15, and C corporation returns will be due on April 15.  In 
addition, Form 3520, Annual Return to Report Transactions 
with Foreign Trusts and Receipt of Certain Foreign Gifts, 
and Report of Foreign Bank and Financial Accounts (FBAR) 
forms will be due on April 15.

Ms. Shapiro Kaufman and Ms. Wernke also covered the 
indexing changes to the estate, gift and GST exemption 
amounts, each of which increased by only $20,000 to $5.45 
million for 2016.  They further noted that the gift tax annual 
exclusion amount remained at $14,000 per donee.

Another important topic of discussion was the new procedure 
for requesting estate tax closing letters from the IRS, which is 
effective for estate tax returns filed on or after June 1, 2015.  
The IRS will no longer automatically issue closing letters, 
and estates must wait four months after filing the estate tax 
return to call the IRS to request them.  As an alternative, the 
IRS has encouraged taxpayers to request an IRS account 
transcript as a substitute for a closing letter.  The transcript 
would contain coding to reflect that the examination of the 
return is complete. 

Ms. Shapiro Kaufman and Ms. Wernke also provided a review 
of the final portability regulations.  The regulations clarified 
that (i) remarriage alone will not cause a surviving spouse to 
lose a deceased spousal unused exclusion (“DSUE”) amount 
from a prior spouse, (ii) the remarried surviving spouse may 
apply the DSUE amount from the prior spouse to lifetime 
gifts; (iii) the DSUE amount from the prior spouse will only 
disappear if the second spouse dies and a portability elec-

tion is made with respect to the second spouse’s remaining 
lifetime exemption; (iv) a personal representative may seek 
§9100 relief to make a late portability election (if the estate 
tax return is being filed solely to elect portability); and (v) 
if a qualified domestic trust (QDOT) was created upon the 
first spouse’s death and portability was elected, the surviving 
spouse may use the DSUE amount upon his or her death but 
not during his or her lifetime, unless the surviving spouse 
becomes a U.S. citizen.

After discussing portability, the speakers next turned to 
developments regarding same-sex married couples.  As a 
result of Obergefell v. Hodges, 576 U.S. ___ (2015), the IRS 
must recognize same-sex marriages and extend tax benefits 
such as gift splitting, the marital deduction and portability to 
same-sex married couples.  Also, under state law, same-sex 
married couples are now entitled to take an elective share of 
a deceased spouse’s estate, to receive a portion of an intestate 
deceased spouse’s estate under intestacy laws, and to hold 
property as tenants by the entirety.

Another topic that they briefly touched upon was the proce-
dural changes within the IRS for when Appeals will review 
an estate or gift tax case.  They will not consider estate tax 
cases with less than 270 days remaining, or gift tax cases with 
less than 365 days remaining, before the statute of limitations 
for assessments runs out.

Ms. Shapiro Kaufman and Ms. Wernke also made some ob-
servations regarding the use of family limited partnerships 
and limited liability companies.  It is important that clients 
do not retain any enjoyment of the property contributed to 
the entity and retain no control over it.  There should be 
nontax reasons for creating the entity, such as centralized 
asset management, protection of property from creditors/
spouses, avoiding fractionalization of assets or imprudent 
expenditures, and getting the next generation involved in 
the management of the assets.  They recommended that the 
entity’s assets not be used to pay estate taxes or for the cli-
ent’s living expenses and that someone other than the donor 
should act as the manager.

The speakers noted that defined value clauses are a technique 
that can still be used in planning, but they cautioned that the 
IRS is looking for a case with good facts to challenge the 
Tax Court’s ruling in Wandry v. Commissioner, T.C. Memo 
2012-88.  The IRS is also planning to issue guidance to cut 
back on the availability of this planning technique.

Ms. Shapiro Kaufman and Ms. Wernke mentioned that there 
have been no recent cases on the use of promissory notes 
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for intra-family loans, but that they come up frequently on 
examination.  If it is anticipated that a promissory note may 
be refinanced in the future at a lower interest rate, the note 
should include a provision for prepayment without penalty 
to help avoid gift treatment.  They said that the IRS is plan-
ning to address the use of discounts in valuing promissory 
notes on estate tax returns.

Grantor retained annuity trusts (GRATs) have been gen-
erating a lot of audit activity, especially with regard to the 
valuation of the assets contributed to the GRATs and the 
valuation of property other than cash used to make the annu-
ity payments.  The speakers recommended using a Wandry 
defined value clause in these circumstances if using hard to 
value assets.

Ms. Shapiro Kaufman and Ms. Wernke next discussed the 
case of Estate of Donald Woelbing v. Commissioner (Tax 
Court Docket No. 30261-13) in which the IRS challenged 
a sale of stock to an intentionally defective grantor trust in 
exchange for a promissory note.  The purchase agreement 
contained a defined value clause.  In addition, instead of 
providing the typical 10% seed money, the trust was funded 
with three life insurance policies on the life of the decedent 
and his wife, and the decedent’s sons executed personal 
guarantees for 10% of the purchase price.  The IRS doubled 
the value of the stock and applied Section 2702 to ignore 
the promissory note and treat the transfer as a gift.  The IRS 
also argued that the stock (rather than the note) should be 
included in the decedent’s estate under Sections 2036 and 
2038.  On March 24, 2016, the parties entered a stipulated 
decision with no additional estate or gift taxes due.

The speakers also spent some time talking about Delaware 
Incomplete Non-Grantor (DING) trusts.  These trusts are 
used to remove assets from a client’s income tax base with-
out making a gift at the time the assets are transferred to 
the trust.  The IRS has issued several private letter rulings 
approving DING trusts.  In order to qualify, the grantor must 
have current authority over the income and principal of the 
trust; a testamentary limited power of appointment would 
only result in an incomplete gift of the remainder interest.  In 
the rulings, this was accomplished by giving a distribution 
committee the right to make distributions of income and 
principal and requiring the grantor’s written consent.  Also, 
adverse parties must be involved so that the trust will not be 
treated as a grantor trust.  One way to do this is to include 
one or more beneficiaries on the distribution committee.  In 
determining whether to do a DING trust, it is important to 
consider whether the client is already paying income tax at 
the highest individual rates because the income tax rates for 
trusts are so high.  The speakers noted that DING trusts are 

treated as grantor trusts under New York law.  

Ms. Shapiro Kaufman and Ms. Wernke mentioned IRS LAFA 
20152201F, which was released in May 2015.  In this field advice 
memorandum, the IRS concluded that leaving even one digit off 
of a partnership’s EIN in a gift description on a gift tax return 
failed to constitute adequate disclosure for purposes of starting 
the running of the assessment statute of limitations.

IRC § 2801, which imposes a tax on gifts or bequests received 
from covered expatriates, was discussed in more detail in the 
international planning session (see summary below), but in this 
session, the speakers informed that the IRS has been deferring 
the collection of the tax since 2008 and that proposed regula-
tions were issued in 2015 to provide a mechanism for collec-
tion.  Their understanding was that the IRS intends to collect 
the tax for all deferred years once the rules are in place.

A few recent valuations cases were summarized during the 
presentation.  The first was Estate of Richmond v. Commis-
sioner, T.C. Memo 2014-26.  In this case, the Tax Court deter-
mined that the appropriate method for valuing the decedent’s 
interest in a family personal holding company that owned 
only marketable securities was the net asset value method.  
The Court applied this method because the focus should be 
on the actual market prices of the publicly traded securities, 
as opposed to estimates about future performance pursuant 
to the capitalization of dividends method.

The next case discussed was Giustina v. Commissioner, an 
unpublished Ninth Circuit opinion from 2014.  The case 
involved the valuation of timberlands owned by a fam-
ily limited partnership, and the Tax Court had held that a 
weighted valuation was appropriate, giving a 75% weight 
to an income capitalization approach and a 25% weight to a 
net asset value approach (based on a finding that there was a 
25% chance of a liquidation of the partnership).  The Ninth 
Circuit reversed the Tax Court after determining that there 
was no evidence in the record to support the possibility of a 
liquidation of the partnership.

The third valuation case noted was Elkins v. Commissioner, 
767 F.3d 443 (5th Cir. 2014).  In this case, the Fifth Circuit 
upheld the Tax Court’s conclusion that it was appropriate to 
take a fractional interest discount in valuing a 73.055% inter-
est in artwork owned subject to a cotenancy agreement.  The 
agreement contained a restriction that the artwork could not 
be sold without the unanimous consent of all cotenants and 
provided that each cotentant had waived his or her right to 
partition.  The Tax Court had originally applied a 10% discount, 
but the Fifth Circuit reversed on this point, concluding that the 
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only evidence in the record of any discount to be taken was the 
44.75% discount applied on the estate tax return.

The final case covered during the presentation was Steinberg 
v. Commissioner, 141 T.C. 7 (2015), which is a “net net gift” 
case.  The taxpayer made a gift to her daughters on condi-
tion that they pay any additional estate taxes due if she died 
within three years of the gift and if the gift taxes paid were 
brought back into her estate under §2035(b).  The taxpayer 
discounted the value of the gift to reflect the daughters’ as-
sumption of the potential estate tax liability.  Applying the 
hypothetical willing buyer/seller test, the Tax Court permitted 
the reduction in value of the gift.

Ms. Shapiro Kaufman and Ms. Wernke also commented on 
the exception from the 3.8% net investment income tax for 
trusts that materially participate in a trade or business (thereby 
converting otherwise passive income to nonpassive).  The 
IRS has taken the position that, in determining a fiduciary’s 
participation in a business, only the actions taken in his or 
her capacity as fiduciary count toward meeting the material 
participation test.  This position is based on language in the 
relevant legislative history.  In a recent case, Frank Aragona 
Trust v. Commissioner, 142 T.C. 165 (2014), the Tax Court 
disagreed with the IRS and concluded that, if the trustee 
is also an employee, any actions taken by the trustee as an 
employee are imputed to the trust.  The speakers said that the 
IRS is now planning to rewrite the Regulations.

In wrapping up their presentation, Ms. Shapiro Kaufman and 
Ms. Wernke provided a summary of some of the presidential 
candidates’ views on the estate tax.  They noted that all of 
the Republican candidates supported repeal of the estate tax; 
Hillary Clinton would reduce the exemption amount back 
down to $3.5 million with a 45% tax rate; and Bernie Sanders 
would also reduce the exemption to $3.5 million, but provide 
for graduated tax rates of 45% for taxable estates of up to $10 
million and 50% for taxable estates of $10 million and over.

3. Overview of International Estate Planning Issues Affecting 
U.S. Persons or Non-U.S. Persons with U.S. Situs Assets.

The presenter for this topic was Elizabeth L. Morgan, Esquire 
of Elizabeth Morgan & Associates, LLP in Austin, Texas.  In 
the beginning of her presentation, she talked about estate and 
gift tax treaties and the importance of determining clients’ 
citizenship and residence in order to confirm whether a treaty 
applies.  The United States is party to such treaties with Aus-
tralia, Austria, Canada, Denmark, Finland, France, Germany, 
Greece, Ireland, Italy, Japan, the Netherlands, Norway, South 
Africa, Switzerland and the United Kingdom.  She noted that 
most European countries have an inheritance tax, which is 

paid by the recipient of the decedent’s assets, rather than an 
estate tax and that the tax rates may vary depending on the 
degree of relationship to the decedent.

Next, Ms. Morgan discussed U.S. taxation of U.S. citizens, 
U.S. residents and nonresident aliens (“NRAs”).  U.S. citizens 
are taxed on their worldwide income and on their worldwide 
transfers during life and at death.  U.S. residents are also 
taxed in this manner, but their status must be determined on 
a year-by-year basis.  For income tax purposes, a person may 
qualify as a U.S. resident if the person is a green card holder, 
meets the substantial presence (183 days) test, or makes an 
election to be treated as a resident (which a person might do 
if it would result in lower income taxes than under his or her 
home country’s tax laws).  For estate and gift tax purposes, the 
residency test is different because it focuses on the person’s 
domicile at the time of his or her death.  Similarly, in the gift 
tax context, the test is whether the person was domiciled in 
the United States at the time of the gift.

NRAs are subject to U.S. income tax on income effectively 
connected with the conduct of a U.S. trade or business and on 
certain types of “fixed or determinable annual or periodical 
income,” such as dividends and rents.  An NRA will not be 
taxed on any bank deposit interest or portfolio interest.  

For estate tax purposes, any real property or tangible personal 
property in the United States owned by an NRA would be in-
cludable in his or her U.S. gross estate, as well as any stock in 
U.S. corporations.  The U.S. gift tax would apply to transfers 
of interests in U.S. real property and tangible personal property 
but not to transfers of stock in U.S. corporations.  Also, certain 
lifetime transfers of such assets may be brought back into the 
NRA’s U.S. gross estate under IRC §2104(b), which invokes IRC 
§§2035–2038.  The GST tax also applies to NRAs with respect 
to transfers of U.S. situs property as determined under the estate 
and gift tax rules, as applicable.

NRAs have an estate tax exemption of $60,000, which is not 
adjusted for inflation.  In addition, NRAs cannot split gifts 
with their spouses and have no lifetime exemption from estate 
and gift tax.  They are able to take advantage of the gift tax 
annual exclusion, the exclusions for payments of tuition and 
medical expenses, the charitable deduction, and the marital 
deduction if the spouse is a U.S. citizen.  There is an annual 
exclusion of $148,000 (2016 indexed amount) for gifts to an 
NRA’s spouse who is not a U.S. citizen. 

Ms. Morgan shared a couple of techniques to help alleviate es-
tate taxes on NRAs.  Because life insurance is not includable 
in an NRA’s U.S. gross estate, the NRA could purchase life 
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insurance so that the proceeds may be used to pay any U.S. 
estate taxes due at his or her death.  The cost of maintaining 
the policy may be cheaper than the legal fees that would be 
incurred doing ongoing planning around U.S. estate taxes.

The second technique involves using a BVI corporation as 
a middleman to remove the tilting of the U.S. situs property 
from the NRA’s individual name.  This plan works best with 
non-income producing assets, such as real estate that the 
client intends to hold on to, because the personal holding 
company tax (a tax in addition to the regular corporate income 
tax) may otherwise apply to such an entity. 

Ms. Morgan then talked about the tax treatment of “covered 
expatriates,” which are U.S. citizens who give up their citi-
zenship or long-term U.S. residents (for at least eight of the 
last fifteen years) who give up their permanent resident status 
and each of whom (i) has an average net income tax liability 
over the five years prior to expatriation that exceeds $161,000 
(2016 indexed amount), (ii) has a net worth greater than or 
equal to $2 million, or (iii) fails to certify under penalties of 
perjury that they have complied with all U.S. tax obligations 
for the last five years.  A mark-to-market tax is imposed on a 
covered expatriate’s assets upon leaving the country.  There 
is an exemption of $693,000 (2016 indexed amount) avail-
able, and an election may be made to defer any tax payment 
until the first to occur of a sale of the asset or the expatriate’s 
death, provided that a bond or other security is posted.  If 
the expatriate is receiving distributions from any deferred 
compensation or tax deferred retirement accounts, there will 
be U.S. income tax withholding at a 30% rate.

Another component of the covered expatriate rules is §2801 
which taxes gifts or bequests received by U.S. citizens or 
U.S. residents (including U.S. trusts) from covered expatri-
ates.  Ms. Morgan noted that this provision functions as an 
inheritance tax.  If the covered expatriate makes a gift to a 
foreign trust with U.S. citizen or U.S. resident beneficiaries, 
the tax will be imposed at the time when assets are distrib-
uted from the trust to such U.S. beneficiaries.  The tax under 
§2801 does not apply to gifts or bequests that are reported 
by the covered expatriate on a U.S. gift or estate tax return, 
gifts that qualify for the marital or charitable deductions, and 
gifts that qualify for the annual exclusion from gift tax.  If 
the gift or bequest is also taxed by another country, a foreign 
tax credit is allowed.

Ms. Morgan next reviewed the QDOT requirements and 
stressed the importance of asking clients about their citizen-
ship.  She noted that a post mortem remedy is available if the 
will or revocable trust failed to include QDOT provisions, 
provided that the manner in which the assets pass would 

otherwise qualify for the marital deduction.

Ms. Morgan also discussed certain issues that may arise 
when using trusts because other countries do not treat them 
in the same manner as the United States.  For example, in 
the United Kingdom, lifetime transfers to revocable trusts 
often result in an immediate inheritance tax at a 20% rate.  In 
civil law countries, the legal relationship between the trustees 
and the beneficiaries is not recognized so that the trustees 
are deemed to own the property.  Some jurisdictions have 
enacted special laws to provide for the existence of trusts, 
which are sometimes referred to as “foundations.”

There were several audience questions following Ms. 
Morgan’s presentation.  Some of the interesting bits of 
information contained in her responses were that St. Kitts 
and Nevis sells its country’s passports, which provide for 
visa-free travel to all European Union countries, and that 
other popular countries for expatriates include Switzerland 
and the Bahamas.  Ms. Morgan had mentioned earlier in the 
presentation that more than 3,000 people expatriated from 
the United States in 2015. 

4. Navigating the Portability Rules

The final topic of the day was presented by Jordon Rosen, 
CPA, AEP of Belfint Lyons & Shuman, P.A. in Wilmington, 
Delaware.  Mr. Rosen began with a review of traditional 
credit shelter trust planning prior to the enactment of porta-
bility, followed by a review of the DSUE provisions in IRC 
§2010(c)(4).  He then discussed how the election is actually 
not an affirmative one.  If a Form 706 is timely filed and 
there is a surviving spouse, as long as the box in Part 6 of the 
Form 706 to opt out of electing portability is not checked, the 
election is deemed to have been made.  If a required Form 
706 is filed late or not at all, then the election is considered 
to not have been made.  If a personal representative failed 
to file a Form 706 on time and was filing solely to elect 
portability, the personal representative may request §9100 
relief.  The portability election is effective as of the date of 
the decedent’s death, and it is irrevocable as of the final due 
date of the estate tax return (including extensions).  

Mr. Rosen also talked about the potential for disagreement 
between the surviving spouse and the personal representa-
tive as to whether the portability election should be made.  
The decision is ultimately up to the personal representative.  
He suggested that, in cases where the surviving spouse does 
not want the estate to spend the money to have a Form 706 
prepared just to make the election, it would be advisable to 
have the surviving spouse sign something to that effect in 

(continued from page 16)
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order to protect the personal representative (if someone other 
than the spouse) and the attorney.

If the only reason for filing the Form 706 is to elect porta-
bility, it is not necessary to provide values on the return for 
assets that are subject to the marital or charitable deductions, 
except in specific circumstances (see Treasury Regulations § 
20.2010-2(a)(7)(ii)).  However, Mr. Rosen said that he usu-
ally provides values either because he already has appraisals 
(for probate or state estate tax return filing requirements) or 
he gives an estimate of value.  Estimates may be rounded to 
the nearest $250,000.

Mr. Rosen noted that, even with the availability of portabil-
ity, clients may still want to include credit shelter trusts as 
part of their estate plans in order to take advantage of certain 
benefits such as asset protection, shielding future apprecia-
tion from estate tax, and the allocation of GST exemption.  
All of these considerations must be balanced with income 
tax planning considerations, such as a second basis step-up 

at the surviving spouse’s death and differences between the 
individual and trust income tax brackets and avoidance of 
the net investment income tax.  Mr. Rosen pointed out that 
a QTIP trust would help to combine some of these benefits 
by providing the second basis step-up, general asset protec-
tion, and allocation of GST exemption through a reverse 
QTIP election, while still allowing the first spouse to control 
the ultimate disposition of the assets.  Of course, in states 
in which portability has not yet been enacted or has not yet 
gone into effect, it will still be necessary to implement credit 
shelter planning to take full advantage of the first spouse’s 
state estate tax exemption.

Finally, Mr. Rosen touched on the relationship between porta-
bility and QDOTs.  The noncitizen surviving spouse may not 
apply the DSUE amount to lifetime gifts, unless the spouse 
becomes a U.S. citizen or a treaty provision permits it.  Oth-
erwise, the DSUE amount will not be finally determined until 
the QDOT is fully distributed or the surviving spouse dies.

JOIN THE ESTATE AND TRUST LAW E-MAIL LIST
The Estate and Trust Law Section offers an active e-mail list 
which is open to Section members.  The e-mail list provides 
Section members the opportunity to post questions or 
comments concerning issues relevant to the practice of 
estate and trust law.  Members may also use the e-mail list 
to communicate with other Section members on items of 
general interest to the membership.

To subscribe to the e-mail list, please call 
(410) 685-7878 and speak with the 

membership department.

Questions or comments about the e-mail list may be directed to the 
Estate and Trust Law Section care of Kimberly C. Aviles at kaviles@csalaw.com.
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The Wright Firm

teNaNts bY the eNtiretY trUst ProPertY  
UNDer the marYlaND trUst aCt

Tenants by the entirety is a familiar form of property 
ownership available to married couples in many states, a 
form rooted in the common law legal fiction that husband 
and wife are not separate individuals, but are instead a 
single unit.1  Because the form of ownership relies on the 
“unity” of husband and wife, the spouses are unable to 
act individually with respect to the property—neither can 
sell nor encumber it without the consent of the other.2  In 
Maryland, this means that property owned by a husband 
and wife as tenants by the entirety is unavailable to the 
creditors of either individual spouse for the satisfaction 
of his or her debts during the joint lifetime of the couple.3  
Because of this advantage, married couples often choose to 
own Maryland real estate as tenants by the entirety. 
 
In 2010, the Maryland Legislature extended the creditor 
protection of tenancy by the entirety ownership to married 
couples who transfer property to trusts for their benefit.4  
This protection was recodified and modified by the Mary-
land Trust Act (“MTA”), which went into effect in 2015.5  
This article aims to alleviate uncertainty among practitio-
ners regarding consequences of the first spouse’s death on 
“TbyE Trust Property”6 (formerly tenants by the entirety 
property owned in trust subject to the protections of MTA 
§ 14.5-511(b)) under current law.  This article first reviews 
the basics of tenancy by the entirety ownership and the 
pre-MTA law.  It then reviews the new focus of the MTA 
and assesses the positive implications of the changes from 
asset protection and tax standpoints.  

Asset Protection Benefits of Tenancy by the Entirety
While a couple owning property as tenants by the entirety 
remains alive and married, the property is unavailable to 
the creditors of either individual spouse for the satisfaction 
of his or her debts during the joint lifetime of the couple, 
but the couple’s joint creditors may reach the property.7  
Upon the death of the first of the two spouses owning 
property as tenants by the entirety, the consequences are 
relatively straightforward.  The property once owned as 
tenants by the entirety vests immediately in the surviving 
spouse alone, “not because of any new interest, but 
because of the original conveyance.”8  What was once 
merely an expectancy of sole ownership in the property 
ripens into unhampered ownership upon the death of 
the decedent spouse.9  The property thus does not pass 
through probate, and because it was never owned by the 
decedent spouse, it also entirely avoids the creditors of 

that decedent spouse, who are unable to reach the property 
to satisfy any individual debts of the decedent spouse.10  
Because the surviving spouse becomes fully vested with 
title immediately on the death of his or her spouse, at that 
point, his or her creditors can reach the formerly tenants 
by the entirety property immediately.11  Assuming the 
surviving spouse still owns the property when he or she 
passes away, the full value of it is includable in his or her 
estate for estate tax purposes.

The Predecessor of § 14.5-511: § 14-113
Prior to the enactment of the MTA, § 14-113 of the Estates 
and Trusts Article governed the immunity of TbyE Trust 
Property from creditors of spouses.  Section 14-113(c) 
provided that following the death of the first spouse, if 
the surviving spouse continued to be a beneficiary of any 
trust containing formerly TbyE Trust Property, at least part 
of that TbyE Trust Property, (and its proceeds) became 
subject to the claims of the surviving spouse’s creditors.12  
This meant that any formerly TbyE Trust Property that 
continued to be held in a trust for the benefit of the surviv-
ing spouse, whether in some variation of a credit shelter 
or marital trust (regardless of whether that trust contained 
spendthrift provisions), or in the surviving spouse’s revo-
cable living trust, was likely subject to the claims of the 
surviving spouse’s creditors.  This required estate planning 
attorneys to exercise extra caution when taking advantage 
of TbyE Trust Property to fund living trusts at the risk of 
losing creditor protection for the surviving spouse.13   
 
To the extent that a succeeding post mortem trust contain-
ing formerly TbyE Trust Property is or was accessible to a 
surviving spouse’s creditors, it, or a portion thereof, would 
likely be includable in the surviving spouse’s estate for 
estate tax purposes because the surviving spouse either had 
a general power of appointment over the assets subject to 
his or her creditors under both Maryland and Federal Law, 
or because the surviving spouse retained an interest14 in the 
property when he or she transferred it to the trust initially.  
Under Maryland law, a general power of appointment ex-
ists where the holder is able to direct trust property to his or 
her creditors.15  Similarly, under the Internal Revenue Code, 
a general power of appointment exists where a holder has 
the ability to exercise the power in favor of his or her credi-
tors, or the creditors of his or her estate.16  To the extent that 
§ 14-113 placed TbyE Trust Property held in a succeeding 
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trust within the reach of the creditors of a surviving spouse, 
the surviving spouse certainly would have had the power 
to direct the property to his or her creditors for power of 
appointment purposes.  This potential inclusion of credit 
shelter trust assets in particular in the estate of the surviving 
spouse would thwart otherwise carefully thought out estate 
tax avoidance plans where a credit shelter trust is or was 
set up to use the estate tax exemption of the first spouse to 
die and pass the assets tax-free to beneficiaries outside the 
estate of the surviving spouse.  

Section 14.5-511 Statutory Basics 
Section 14.5-511(b) now governs the immunity of TbyE 
Trust Property during the joint lifetime of a married 
couple.  It specifies that TbyE Trust Property “shall have 
the same immunity from the claims of the separate credi-
tors of the husband and wife as would exist if the husband 
and wife had continued to hold the property or the pro-
ceeds from the property as tenants by the entirety” as long 
as the following requirements are met: “(1) The husband 
and wife remain married; (2) The property or the proceeds 
from the property continue to be held in trust by the trustee 
or trustees or the successors in trust of the trustee or trust-
ees; (3) Both the husband and wife are beneficiaries of the 
trust or trusts; and (4) The trust instrument, deed, or other 
instrument of conveyance provides that this section shall 
apply to the property or the proceeds from the property.”  
Because of the first and third requirements, the protections 
of § 14.5-511(b) necessarily lapse upon the death of the 
first spouse.  
 
Section 14.5-511(c) now governs the immunity of TbyE 
Trust Property upon the death of a spouse.  It specifies that: 

After the death of the first of the husband or wife 
to die, all property held in trust that was immune 
from the claims of their separate creditors under 
subsection (b) of this section immediately prior 
to the death of the individual shall continue to 
have the same immunity from the claims of the 
separate creditors of the decedent as would have 
existed if the husband and wife had continued 
to hold the property conveyed in trust, or the 
proceeds from the property, as tenants by the 
entirety.

Just as under § 14-113, it is clear that a decedent’s credi-
tors cannot attach property that was titled as TbyE Trust 
Property upon his or her death.  
 
Unlike the old § 14-113, the MTA is silent as to the sur-
viving spouse’s creditors ability to reach formerly TbyE 
Trust Property that continues to be held in a spendthrift 
trust17 for the benefit of the surviving spouse (or for any 

other beneficiary).  Instead, the MTA appears to substitute 
an evaluation under § 14.5-508—the section of the MTA 
concerning general creditors’ claims. 
 
With respect to TbyE Trust Property remaining in a trust 
that is revocable by the surviving spouse, subsection 14.5-
508(a)(1) provides that:  “During the lifetime of the settlor, 
the property of a revocable trust is subject to claims of the 
creditors of the settlor.”18  Section 14.5-508(c) further pro-
vides that if an individual has a power of withdrawal over 
trust assets, he or she is treated as if he or she is “the settlor 
of a revocable trust to the extent of the property subject to 
that power.”  Thus, when the TbyE Trust Property protec-
tions vanish upon the death of the decedent spouse, trust 
assets in a trust revocable by the surviving spouse become 
subject to the claims of his or her creditors by virtue of 
the fact that the surviving spouse will necessarily have a 
power of withdrawal over those assets and be treated as 
settlor.19  
 
With respect to property in a trust that becomes irrevocable 
upon the death of the deceased spouse, subsection (a)(2) 
reads that:  “a creditor or an assignee of the settlor may 
reach only the lesser of:  (i) The claim of the creditor or as-
signee; and (ii) The maximum amount that can be distrib-
uted to or for the benefit of the settlor.”20  Subsection (a)(3) 
further asserts that “[i]f a trust has more than one settlor, 
the amount the creditor or assignee of a particular settlor 
may reach may not exceed the interest of the settlor in the 
portion of the trust attributable to the contribution of that 
settlor.”21  The ability of a creditor of the surviving spouse 
to access formerly TbyE Trust Property in a now irrevoca-
ble, succeeding, post mortem trust thus turns on whether or 
not, and the extent to which, the surviving spouse is a “set-
tlor” of the trust in question under Maryland Law.  If the 
surviving spouse is not a “settlor” with respect to formerly 
TbyE Trust Property, and if the trust has spendthrift provi-
sions, it is not subject to attachment by his or her creditors. 
 
Section 14.5-103(t) defines the term “Settlor” as “a person, 
including a testator, that creates or contributes property 
to a trust; including a [] person that, with other settlors, 
creates or contributes property to a trust in which case each 
such person is a settlor of the portion of the trust property 
attributable to the contribution of that person except to the 
extent another person has the power to revoke or withdraw 
that portion.”22  (This revocation/withdrawal power excep-
tion as to when a person is deemed a “settlor” is referred to 
below as the “Revocation/Withdrawal Exception.”)  Appli-
cation of this language to a trust containing formerly TbyE 
Trust Property begs two questions.  First, exactly who is it 

(continued on page 22)

(continued from page 20)
Tenants. . .



2222

that “contributes” formerly tenancy by the entirety property 
to a trust?  And second, to what extent does a person other 
than the contributor have the power to revoke or withdraw 
the TbyE Trust Property?  To the extent that the trust is irre-
vocable, the surviving spouse’s creditors could only access 
it if he or she contributed the property and the decedent 
spouse did not have a withdrawal or revocation power.   

Who Contributed the 
Formerly Tenants by the Entirety Property?

When a transfer is made to a trust by a married couple 
owning tenants by the entirety property there are two obvi-
ous possible contributors.  The contribution is either made 
by 1) the legally fictitious marital unit, or 2) the husband 
and wife acting individually.  Unfortunately, no Maryland 
Court has directly answered the question of whether a 
transfer of tenants by the entirety property involves one or 
two transferors, and the related precedent provides incon-
clusive guidance on the question.   
 
Logic suggests that if the husband and wife are considered 
to be one person in the eyes of the law with respect to ten-
ants by the entirety property, that one person/marital unit 
is the contributor of the tenants by the entirety property.  
Such a result would preclude the surviving spouse having 
an individual status as settlor with respect to the TbyE 
Trust Property.  Maryland law touching on the subject sup-
ports this theory.  In Beall, the Maryland Court of Appeals 
interpreted an offer of tenants by the entirety “as being 
made by a team rather than the two individuals who make 
up this team” to conclude that the married unit’s offer to 
sell land lapsed upon the death of the husband.23  In addi-
tion, Maryland law emphasizes “the unity of the husband 
and wife as one person, and the ownership of the estate by 
that person,”24 and the “unity of control and unity in con-
veying or encumbering it.”25  Maryland law also, however, 
recognizes that this common law based hypothetical unity 
may have for some purposes disappeared.26  In Annapolis 
Banking & Trust, the court recognized that “the unity, 
which at common law actually resulted from the merger 
of the wife’s identity in that of her husband . . . survives 
as a fiction for the purpose of continuing what has been 
the unbroken policy of this state.”27  Thus, the marital unit 
that exists as a single person in the eyes of the law is es-
sentially a legal relic that Maryland continues to recognize 
despite the advances in women’s property rights.  Whether 
a court would expand upon it as a basis for creditor avoid-
ance is questionable.  
 
Presumably, if the marital unit is not the contributor of 
tenants by the entirety property, each spouse would be the 
contributor with respect to some undivided interest in the 

formerly tenants by the entirety property to the trust or 
trusts, meaning each spouse could be deemed to contribute 
to the other’s revocable living trust, at least with respect 
to that property.28  This result should not be ignored as a 
possibility despite being less based in the logic of relevant 
Maryland law than the alternative.  
 
If a court were willing to recognize that the contributor 
of tenancy by the entirety property is the marital unit, the 
creditors of a surviving spouse cannot access any formerly 
TbyE Trust Property held in a spendthrift trust following 
the death of the decedent spouse, regardless of whether 
the decedent spouse had a power to revoke or withdraw 
with respect to that property.29  However, if the marital 
unit is not the contributor, and each spouse individually is 
deemed to contribute the formerly tenants by the entirety 
property, whether the decedent spouse possessed a power 
to revoke or withdrawal the property will govern the ac-
cess the creditors of the surviving spouse have with respect 
to that property.  

 
Revocation/Withdraw Power of the Decedent Spouse

In most estate plans, a decedent spouse will have had a 
revocation and/or withdrawal power over a trust contain-
ing TbyE property.  The existence of such a power depends 
entirely on the language of the specific trust in question.  
In a “his and hers” estate plan, where each spouse creates 
a revocable living trust and contributes formerly tenants 
by the entirety property to both trusts, each spouse would 
typically have the power to withdraw and revoke his or 
her individual trust, but would not have those powers with 
respect to the other spouse’s trust.  In a joint trust estate 
plan, it is not uncommon for the couple to jointly hold the 
power to revoke the trust, meaning neither can revoke with-
out the consent of the other, and in such a trust, a decedent 
spouse would not have had the power to revoke the portion 
of the trust contributed by the surviving spouse.  However, 
most joint trusts are (or at least should be) drafted such that 
each spouse does possess the power to withdraw either the 
property contributed by him or her individually, or one-half 
of any property contributed jointly by the spouses.30  As a 
result, under properly drafted trusts, the Revocation/With-
drawal Exception should preclude a surviving spouse from 
meeting the definition of settlor.
 
 Implications on Surviving Spouse’s Creditors 
Because in a properly drafted estate plan involving “his 
and hers” trusts, the surviving spouse is not a settlor of the 
decedent’s revocable living trust by virtue of the decedent 
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spouse’s revocation and withdrawal power, any formerly 
TbyE Trust Property contained in any succeeding post 
mortem trusts created thereunder will not be subject to the 
surviving spouse’s creditors.31  Similarly, as long as the 
decedent spouse had a withdrawal power over his or her 
share of a joint trust, any succeeding post mortem trusts 
created thereunder are also not subject to the surviving 
spouse’s creditors.  
 
If a joint trust does not allow revocation by individual 
action, however, and also fails to include a power of 
withdrawal as to each spouse (and if the marital unit is not 
settlor), a surviving spouse’s creditors can potentially 
access some of the assets in any irrevocable trust(s) 
resulting from the decedent spouse’s death by virtue of the 
surviving spouse qualifying as a “settlor.”32  Because of 
this, such assets could be subject to inclusion in the 
surviving spouse’s estate under the same logic that could 
have caused inclusion under § 14-113 where the surviving 
spouse continued to be a beneficiary of formerly TbyE 
Trust Property.  The moral: draft carefully! 
 
These conclusions cause a much simpler result for both 
creditor and estate tax purposes for the surviving spouse 
than those resulting under the old § 14-113.  Because of 
the Revocation/Withdrawal Exception to the meaning of 
settlor, any assets in succeeding trusts over which the 
decedent spouse had a power to revoke or withdraw is 
neither subject to the surviving spouse’s creditors, nor 
includable in his or her estate for estate tax purposes 
(unlike anything in a trust that remains revocable or 
subject to withdrawal by the surviving spouse).  Addition-
ally, the changed MTA provisions enable a couple to 
protect half of their tenants by the entirety property from 
the survivor’s creditors on the death of the first spouse, an 
advantage not present in tenants by the entirety.   
 
  Conclusion 
 
The change from § 14-113 to the MTA § 14.5-511 altered 
the basis on which a surviving spouse’s creditors could 
potentially access a succeeding trust containing TbyE 
Trust Property to satisfy his or her debts.  Where, under § 
14-113, a creditor’s access depended on whether or not the 
surviving spouse continued to benefit from the trust 
following the death of his or her spouse, the MTA now 
looks to whether or not the decedent spouse had the power 
to revoke or withdraw from the trust (and the potential 
argument that the marital unit is the Settlor for TbyE Trust 
Property contributions).  This produces a superior result 
for the surviving spouse in terms of his or her ability to 
retain use of the formerly TbyE property, with only 

one-half of it being subject to his or her creditors.  It also 
simplifies drafting and post mortem funding for estate 
planning attorneys who should not have to worry about 
potential creditor access to resulting post mortem trusts, or 
negative implications on the surviving spouse’s estate tax 
base.  However, because a couple can only protect half of 
the property on the death of the first spouse (without 
limiting the surviving spouse’s ability to revoke or 
withdraw), tenants by the entirety trusts are not the most 
effective method of creditor protection available under 
Maryland law.33  
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Maryland Fiduciary Access to Digital Assets Act 
(“MFADAA”)
In the Notes From the Chair column in this issue of the 
Newsletter, Section Chair Charles Abell reports on legislation 
passed by the Maryland General Assembly during its session 
just concluded.  I call your attention to MFADAA, which 
will finally provide clarity about control of a person’s digital 
assets if he or she is disabled or deceased.  More detailed 
information on MFADAA was provided in the Fall 2015 
Newsletter in an article by Anne Coventry entitled “Update 
on Fiduciary Access to Digital Assets.”  A future issue of the 
Newsletter will discuss the final legislation (unless vetoed by 
the Governor) in greater detail.  Please read the provisions 
of the bill (HB507/SB239) and consider how they should be 
incorporated in your estate planning documents.

Dance to the Music - Part II
As I explored in the Fall 2015 Newsletter, technological 
evolution in the way we listen to music has given us (as 
consumers) enormous choice and considerable flexibility 
in the way we listen to and enjoy a wide spectrum of music 
through a variety of devices.  (While this discussion is fo-
cused on music, consider how technology has done the same 
for other forms of intellectual property --- books, newspa-
pers, magazines, journals, photographs, encyclopedias, etc. 
--- work created by others that we can access much more 
easily than ever before.)

This article presents some thoughts about how this techno-
logical advancement for consumers has affected songwriters 
and musicians (the creators of the intellectual property).

When the music is free or nearly free and easy to access, it 
is easy to forget that those who created the music deserve to 
be compensated for that creativity and effort.  There are still 
costs for the consumers – for example, paying for individual 
songs or albums on iTunes.  As compact disc sales fall and 
streaming music revenues rise, however, many artists are 
not seeing equitable compensation.  New, emerging artists 
and artists who are wonderfully creative, but not commercial 
superstars, lack strong bargaining power to demand better 
compensation.  These artists often need the exposure that 
these streaming services provide, but see little return for the 
use of their music.

Let’s look at each end of this new paradigm.  On one side, 
listeners (subscribers, consumers, or customers) may be 

paying for pre-
mium services 
through Spotify 
and Pandora.  
For example, I 
pay a monthly fee to Spotify.  Pandora calls itself Internet 
Radio (with commercial spots).  While not strictly “free”, the 
low monthly fee or a few commercial ads make these services 
very attractive for the listener, with access to large libraries 
of music.  (Through Apple’s iTunes one can download for 
free and listen to a huge selection of podcasts from broadcast 
radio such as NPR All Songs Considered and Tiny Desk 
Concert, The New Yorker’s Fiction podcast, This American 
Life, The Writer’s Almanac, and On Being.)

On the other side of this equation, are the artists who create 
music getting fair compensation for their efforts when that 
music is now widely distributed digitally for “free” or for 
very low user fees?  Is streaming digital music the answer 
to the problem discussed in Part 1 of this piece, i.e. buying 
your favorite music over and over again in different formats 
as technology changes?

Perhaps not, or not yet. For a consumer, the answer may be 
closer to “yes”.  Digital music (or books, or movies, etc.) 
seems to offer great convenience, portability, and some prom-
ise of being around longer.  Digital technology may change, 
but if digital technology changes, the consumer listening to 
a digital stream online may just need to update the app, not 
replace the device through which they listen.  Streaming 
digital music is likely to be around for a while. 

Consumers may be concerned about the sound quality of 
digital music.  Since music was digitized on compact discs, 
complaints about quality persist.  Some artists have gone back 
to pressing high quality vinyl records for fans who want better 
sound quality.  Admittedly, sound quality of streaming music 
can be limited by the device that you use to play the music.  
The speakers on your iPhone are never going to provide sound 
quality equivalent to a good sound system.  A good pair of 
headphones might be a wise investment.

Artists such as The Beatles, The Rolling Stones, Led Zeppelin, 
etc. may be able to strike lucrative deals for their music and 
control how it is presented.  These artists can negotiate the deals 
they want because there is high demand for their music.  These 
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artists also can decide which providers will get their music.
When the artist Prince removed his music from Spotify 
and Rdio, but left it on other services like Google Play, 
Tidal and Deezer, it was noted online that:

“Besides his impressive string of hit songs, Prince 
has always expressed his strong advocacy for artist’s 
rights, whether through his music, words, or actions.”

The sad news of Prince’s death has brought attention back to 
this advocacy.  No doubt many, many around the world will 
remember Prince through his music.  A quick trip to Spotify, 
however, still finds the statement: “Prince’s publisher has 
asked all streaming services to remove his catalog.  We have 
cooperated with the request, and hope to bring his music 
back as soon as possible.”  To find Prince’s music you have 
to go to Tidal.  Except for a 30-day free trial, Tidal is a paid 
subscription-only service promising high quality sound.

Another report on the difficulty that fans were having finding 
Prince’s music online went further to explain that Prince’s 
interest in protecting his rights to his music led him a few 
years ago to the extraordinary step of buying back the rights 
to his own music from his publisher Warner Brothers.  After 
this purchase, he alone controlled its distribution.  This high-
lights another major problem for artists, namely, that as they 
become successful and get recording contracts, they actually 
bargain away rights to their own music. 

There are very, very good local artists (some of my favorites:  
Arty Hill and The Long Gone Daddys; Caleb Stine; Victoria 
Vox; Ellen Cherry) who have been recognized and actually 
play outside the area, but have a hard time making any money 
through online services.  Often, they only post selected 
material online to give newcomers a sampling of what they 
do.  Economically, they cannot afford to put all their music 
out there because they make next to nothing doing so.  They 
might not even be able to afford “pie for breakfast.”

Even established artists must go on tour to make significant 
money.  Bob Dylan’s “never-ending tour” has had him on the 
road almost continuously for years.  Acts like The Rolling 
Stones seem to return to the road every few years, as their 
output of new music slows and the new recordings draw less 
demand.  Fans want to hear the hits and are willing to pay.
Established artists also are re-packaging and selling their old 
music.  As I revised this article recently, Bruce Springsteen and 
the E Street Band were preparing to perform in the Baltimore 
Arena.  The current tour commemorates the 40th anniversary of 
the release of The River, a double album played in its entirety 
at each show.  One source told me of a conversation with the 
manager of the Arena, who said Bruce gets 95% of the gate 
(the list price of the tickets sold).  Springsteen shows still sell 

out (and make money for scalpers too!).
Concurrent with the tour, Bruce released an extended edition 
of The River, titled “The Tie That Binds:  The River Col-
lection,” containing 52 songs and 3 hours and 17 minutes of 
music.  (It takes Bruce and the E Street Band about two hours 
plus to play the original album live.)  The Tie That Binds 
spreads out over four compact disks and contains previously 
released alternate singles and previously unreleased outtakes 
from the original recording sessions.  Even though this re-
cording is available on streaming services like Spotify, this 
is another way Bruce makes money --- selling fans enhanced 
or augmented versions of his past.

Bruce is not alone or the first to do this.  You may be old 
enough to remember when artists had to battle with “bootleg” 
recordings of their work, unauthorized copies from recording 
sessions or concert performances.  The Grateful Dead actu-
ally encourage their fans to swap recordings of live concerts 
and maintained a deep archive of their own that the band has 
released from time to time.

For years, bootlegs of unreleased recordings of Bob Dylan 
and The Band, known as the “Basement Tapes,” circulated 
among fans, to the point where they became legendary – a 
“holy grail” of bootlegs.  Eventually, Dylan turned the con-
cept around and has been releasing his own “Bootleg” col-
lections of unreleased alternate versions his recorded catalog 
of songs as well as material never released before.

I listened recently to a compact disc of Dylan’s “The Cutting 
Edge 1965-1966:  Bootleg Series Vol. 12” on my commute 
to and from work.  A couple of years ago, Dylan released 
an elaborate box set of the entire “Basement Tapes,” com-
plete with a thick booklet detailing the recordings.  (Dylan 
has always maintained his own deep archive of written and 
recorded material.  It was announced recently that he is 
transferring this massive archive to the George Kaiser Family 
Foundation and the University of Tulsa for a reported $15 
to $20 million.  It will reside there in the company of “a rare 
copy of the Declaration of Independence, a cache of Native 
American art and the papers of Woody Guthrie.” 

Other established artists are starting to react as Prince did.  
Some, like Taylor Swift, have enough popularity to follow 
Prince’s example and hold their music off Spotify and fight 
for a better deal.  Some of these artists want not only a fair 
pay scale, but want to restore sound quality to digital music, 
a primary goal of Tidal, which was started by artists.

Finally, the question comes back to who owns the music?  If 
you use Spotify, Pandora, Tidal, etc., you are renting the music.  
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You are subscribed to an enormous musical candy store, you can 
search for all kinds of goodies, but if you stop paying, the door is 
shut and there is no more music.  Your subscription fee replaces 
the commercials on radio and digital streams that use them.
Steve Jobs is often mentioned as having ushered in the new 
era in the digital distribution via the Internet music when he 
launched iTunes.  Amazon followed as part of an even larger 
new era in the distribution of music and other intellectual 
property.  Jobs also is said to have held an “ownership” 
concept of the music:

Steve Jobs’ company launched iTunes as a product to be 
run on its computer.  Later, with the launch of the iPod, 
more features would be added, with a bigger catalogue and 
more products.  According to Martínez Sanmartí, “iTunes 
created a format that was new and old at the same time:  
new because it offered the possibility of buying individual 
songs at a dollar each and eliminated the traditional physi-
cal medium, the CD or vinyl record”.  But also old because 
“it kept a price similar to the CDs and also perpetuated 
the idea of buying and owning music files, in other words, 
music was still something to be possessed and stored, even 
if it was now on the computer”. 

What has happened since clearly has been an abandonment 
of the “ownership” model.  Streaming services with monthly 
subscriptions are the norm.  You still can buy music files, 
but that is not the mainstream market.  Even before iTunes 
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and Spotify and Pandora, music lovers with record and CD 
collections used their computers to copy the music into digi-
tal format and download it onto devices like iPods.  Having 
purchased that music once (or borrowed it from a friendly 
source), we may have felt entitled to duplicate it digitally.  
Legally, that is not correct. Distribution of those digital “boot-
leg” copies is another step in the wrong direction.  Until the 
iPod fails or is pried from a cold dead hand, however, that 
music will remain and will be heard again.   

In Part I, there was a list of devices used to play recorded 
music.  The physical form in which the music came dictated 
a corresponding need for a device to play the music.  If you 
still have records, you still need a phonograph.  If you still 
have cassette tapes, you still need a cassette player.

Digital music frees us from that paradigm.  We can play digi-
tal music through many different devices in many different 
settings, but that freedom may have costs, real and hidden.  
We may think of it as “our” music, but it really is intellectual 
property created by someone else – the artist.  We may think 
that we are paying for the music, but really we may only be 
paying for access to the music.  Think about all this the next 
time “your” play music.

1 iTunes, a key player in the paradigm shift in music consumption, 
14/01/2016 Germán Sierra;  http://www.uoc.edu/portal/en/uoc-news/
actualitat/2016/215-itunes-key-shift.html
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