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As chair of the MSBA Estate and 
Trust Section Council, I would like 
to share with you some of the many 
responsibilities of the Council.  This 
newsletter highlights some of our 
ongoing legislative and education efforts.  

We welcome the opportunity to work 
with Maryland legislators on laws 
impacting Maryland residents in 
the areas of estate planning, estate 
administration and trust administration.  
We hear from both individual lawyers, 
concerning the issues which arise in 
their daily practices and from Senators 
and Delegates, when constituents 

bring problems directly to them.  It 
is always a challenge for the Section 
Council to fully examine the issues, 
review alternative approaches, 
devise legislative strategies that 
work within Maryland’s existing 
statutes, and achieve consensus on 
the solution before bringing our 
suggestions to the General Assembly.

In addition to legislation, a member of 
the Section Council regularly attends 
and participates in meetings of the 
Maryland Court of Appeals Standing 
Committee on Rules of Practice and 
Procedure.  This allows the Section 

Council to be informed of judiciary 
concerns and to educate Section 
members on upcoming rule changes.

Members of the Section Council meet 
regularly with the Judges of the Orphans’ 
Courts and the Registers of Wills.  This 
joint meeting provides an opportunity to 
raise issues that Section members bring 
to our attention and to hear concerns 
from the Judges and Registers.  The 
meetings often include discussions of 
proposed legislation or rule changes.
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The Section Council coordinates with the MSBA on 
Continuing Legal Education Programs.  In a typical year, we 
prepare five or six programs for the Maryland Bar on matters 
relating to estate and trust laws.  Standard programs include 
the Estate Planning Day of the Advance Tax Institute in 
November, the Advance Estate Planning Institute, usually held 
in May, and a session at the MSBA Annual Meeting in June.  
In the spring, we also host a dinner for the entire Section with a 
speaker.  While we often present programs addressing current 
issues, we deliver programs on basic will drafting, basic estate 
planning, and drafting and planning with trust instruments.

The Section Council produces a newsletter twice a year to 
share items of interest.  Articles include state and federal 
legislative updates, case law developments, rule changes and 
developments in technology affecting our area of law.  We 
maintain a web page hosted on the MSBA’s website devoted to 
information of relevance to the practice of estate and trust law. 

I have been a member of the MSBA Estate and Trust Section 
Council for many years.  I am honored to serve with a 
group of highly-skilled, caring, and thoughtful lawyers who 
voluntarily devote many hours of time to improving the law 
for Maryland residents and the lawyers who serve them.

Editors’ Note

Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest to 
Section members.  The Newsletter can be better tailored to 

suit members’ needs with input from you.  If you would like 
to suggest a future topic or change of format, or if you would 

like to submit an article, please contact:

Anne W. Coventry
Pasternak & Fidis, P.C.

7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814

301-656-8850
301-656-3053 fax

acoventry@pasternakfidis.com 

Janet I. McCurdy
Janet I. McCurdy, P.A.
115 West Patrick Street
Frederick, MD 21701

301-698-1932
301-698-1877 fax

jmccurdy@jmccurdylaw.com

MEMBER NEWS
Please send your professional news 
or announcements to:

Anne W. Coventry
Pasternak & Fidis, P.C.
7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814
(301) 656-8850
(301) 656-3053 fax
acoventry@pasternakfidis.com 

Janet I. McCurdy
Janet I. McCurdy, P.A.
115 West Patrick Street
Frederick, MD 21701
301-698-1932
301-698-1877 fax
jmccurdy@jmccurdylaw.com
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This year’s Advanced Estate Planning Institute was held 
on May 23, 2017 in Columbia, Maryland.  The following 
are highlights from each of the presentations, which 
included drafting recommendations from a corporate 
trustee, an overview of recent developments in tax law both 
federally and at the state level, and a discussion of grantor 
retained annuity trusts (GRATs) and partnership freezes. 

Water Cooler Whispers: Disclosures of a Corporate 
Trustee’s Drafting Preferences and Operations

Presented by
Thomas Harrison, Chief Fiduciary Officer

Gregory Pearce, Senior Trust Relationship Manager
Sandy Spring Trust

Thomas Harrison and Gregory Pearce began by explaining 
the vetting process that occurs any time a new trust account 
is opened at Sandy Spring Trust.  The level of scrutiny 
differs depending upon whether Sandy Spring Trust is 
acting only as an agent managing trust assets or as a 
corporate trustee administering the trust.  In either case, 
relevant information is presented to a committee that votes 
on whether to accept the new account depending upon 
what Sandy Spring Trust is being asked to do, its perceived 
level of risk, and the likely profitability of the new account.  
Particularly when being asked to serve as a corporate trustee, 
the following is a list of relevant factors to be considered:
• Trustee’s name:  Does the trust name the corporate 

trustee by its proper legal name?
• Compensation provisions:  Does the trust permit a 

corporate trustee to charge fees based upon its published 
fee schedule?

• Resignation of trustee:  Does the trust have clear 
procedures permitting a trustee to resign?

• Situs and governing law:  Does the trust clearly indicate 
the situs of the trust and the law governing the trust?

• Investment powers:  Are they broad enough that a 
corporate trustee will not be limited?

• Ability to hire professionals:  Is a trustee permitted to 
hire outside professionals as needed?

• Dispositive drafting provisions:  Do they make sense?  
Is it clear what the trustee is being asked to do?

• Trust protector:  If the trust provides for a trust protector, 
is there a clear separation between the role of the trust 
protector and the role of the corporate trustee?

• Liability:  Does the trust protect a successor trustee from 

acts of a prior trustee?  
• Accountings:  Does the trust provide that accountings 

will be automatically approved after a certain period of 
time so that if beneficiaries never acknowledge receipt 
of the accountings, the corporate trustee will not have 
to continue to pursue them?

If the corporate trustee is satisfied and the account is 
accepted, new account paperwork is completed, and 
assets are transferred.  Then the real excitement begins – 
trust operations.  Based upon their personal experiences, 
Mr. Harrison and Mr. Pearce offered additional drafting 
considerations, often coupled with anecdotal stories of trust 
operations gone awry, to ensure that a corporate trustee 
manages a client’s trust in a way the reflects his or her wishes.  
• Incapacity:  Having an individual declared incapacitated 

by two doctors can be difficult.  Consider requiring one 
doctor to declare incapacity along with a family member 
or trusted advisor.

• Tangible personal property:  If tangible personal 
property is to be divided equally, clearly define “equal”.  
If beneficiaries are to divide tangible personal property 
as they agree, include a provision stating what happens 
if they cannot agree.  If the expense of packing and 
delivering tangible personal property may be paid from 
trust assets, consider putting a limit on such expense 
so one beneficiary cannot, for example, ship a car to 
Hawaii.

• Fiduciary powers:  Give a corporate trustee the 
flexibility to resolve unforeseen issues, such as the 
power to remove and replace trustees, the power to 
decant and the power to change trust situs.

• Discretionary distributions:  Consider having your 
client write a nonbinding letter of instruction to the 
trustee explaining expectations regarding discretionary 
distributions too specific to be included in the trust 
agreement itself.

• Guardian provisions:  Be sure to speak with clients 
about guardian provisions, in particular, to ensure they 
accurately reflect client’s wishes.  Does a client want 
the trustee to be able to expend trust assets to expand 
the guardian’s home, if necessary?  Does a client want 
the trustee to be able to expend assets for the benefit 
of the guardian’s children so that the client’s children 
and the guardian’s children can participate in activities 
together?  Does a client want the guardian to be able to 

(continued on page 4)

By Lindsey M. Avedisian, Esq.
Birchstone Moore LLC

highlights From the 2016 
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be reimbursed directly for expenses rather than having 
the trust pay for them directly? 

Mr. Harrison and Mr. Pearce’s recommendations are 
well worth considering when drafting your next trust.  

The Year in Review: An Estate Planner’s Perspective 
on Recent Tax Developments

Presented by
Howard M. Zaritsky, Esq.

Consulting Counsel

Howard Zaritsky highlighted a number of recent federal 
tax developments with characteristic proficiency.    

Borrowing Against an Insurance Policy. Mr. Zaritsky shared 
the recent case of Mallory v Comm’r, T.C. Memo. 2016-110 
(June 6, 2016) to illustrate the pitfalls of borrowing against the 
cash value of an insurance policy to pay the policy premiums.  
In this case, the policy lapsed when its cash value became 
so low that the taxpayer could no longer borrow enough to 
pay the premium.  At that time, the taxpayer had borrowed 
over $200,000 against the policy.  That year, the taxpayer 
received a 1099-R reflecting the discharge of indebtedness 
as income.  Mr. Zartisky reminds us that, for this reason, is 
it critical to ask clients whether they are borrowing against 
their life insurance policies to pay the premiums and warn that 
discharge of indebtedness will be treated as income to them. 

Conservation Easements. Mr. Zaritsky presented several 
instances in which taxpayers lost deductions for conservation 
easements, and he cautioned practitioners to be extremely 
meticulous if planning to use conservation easements.  Pull 
out the regulations, highlight each requirement, and identify 
in the agreement how you have satisfied each requirement.  
Keep in mind that the IRS and courts are not generous in 
their construction of the regulations, so any agreement you 
draft should be squarely within the regulations.  Also ensure 
that your clients are satisfying other basic requirements for 
receiving a charitable deduction.  In one recent case, for 
example, a taxpayer lost a $64.5 million deduction because 
he did not get a contemporaneous written receipt from the 
charity, which is required in order to receive a charitable 
deduction for any charitable contribution over $500.  15 West 
17th Street LLC v. Comm’r, 147 T.C. No. 19 (Dec. 22, 2016).  

Retirement Benefits.  Mr. Zaritsky presented the case of 
Trimmer v. Comm’r, 148 T.C. No. 14 (Apr. 20, 2017) to 
remind practitioners that retirement distributions are one 
of the few areas in which hardship waivers are permitted.  
In this case, the taxpayer closed a retirement account and 

failed to rollover the retirement distribution within the 
statutorily required 60-day period. The IRS imposed a tax 
on the entire distribution and the taxpayer applied for a 
hardship waiver.  The IRS took the position that the taxpayer 
needed to obtain a Private Letter Ruling in order to obtain 
a hardship waiver.  However, the Tax Court sided with the 
taxpayer, holding that the IRS should have made a waiver 
available to the taxpayer since he clearly qualified for it.

Gifts to Same Sex Spouses. Rev. Proc. 2017-15, 2017-3 
I.R.B. 437 (Dec. 30, 2016) allows certain taxpayers and 
the executors of certain estates to recalculate a taxpayer’s 
remaining applicable exclusion amount and GST exemption 
amount where one or both of the exclusion and exemption 
amounts were used on transfers made by the taxpayer to his 
or her same-sex partner.  Additionally, it permits taxpayers 
to file a refund for any gift tax paid on such transfers if 
the statute of limitations is still open.  However, since 
the Rev. Proc. only gives back a taxpayer’s applicable 
exclusion amount, but does not strike such transfers from 
lifetime gifts, issues will arise when filing estate tax returns 
and the estate tax calculation involves adding lifetime 
gifts back into the estate.  The IRS is supposed to issue a 
worksheet related to Rev. Proc. 2017-15, so stay tuned.  

Maryland Legislative Developments
Presented by

Mary Alice Smolarek, Esq.
Wright Constable & Skeen LLP

Mary Alice Smolarek provided a Maryland legislative update.  
The following is a summary of the most noteworthy bills passed.

Quiet Trust Provisions. Under the Maryland Trust Act, 
trustees are required to provide notice of the existence of 
a trust and certain other information to beneficiaries age 
twenty-five and older.  In 2017, the Maryland legislature 
passed a law that gives the grantor of a trust the power to 
name one or more persons (other than a trustee) to serve as 
representative(s) of a beneficiary or class of beneficiaries.  
A representative may be liable to a beneficiary he or she 
represents only if the representative acted or failed to act 
as a result of intentional wrongdoing or with reckless 
indifference.  Thus, grantors may avoid providing notice 
to beneficiaries who are twenty-five or older so long as the 
grantor appoints a representative of such beneficiaries to 
receive such notice.  This law took effect on October 1, 2017. 

Vehicle Transfers Upon Death. Certain vehicle transfers 
among family members and to heirs, legatees, or distributes 

(continued on page5)
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are exempt from transfer tax.  In 2017, the Maryland state 
legislature passed a law that exempts similar transfers from 
trusts so that such transfers are treated as if made directly by 
the grantor of the trust.  This law took effect July 1, 2017.

Share of Intestate Estate for Surviving Spouse. The 
intestate share for a surviving spouse if the decedent 
has no minor children was increased from $15,000 plus 
one-half of the remainder to $40,000 plus-one half of 
the remainder.  This law took effect October 1, 2017.

Exemption of Recordation and Transfer Tax for Property 
from Sole Proprietorship to LLC  The Maryland legislature 
passed a bill that exempts from recordation and transfer 
tax any real property transferred from a sole proprietorship 
to a limited liability company if the sole member of both 
entities is the same person.  This law took effect July 1, 2017.

Advance Directives. The Maryland legislature passed a bill 
disqualifying individuals from serving as attorney-in-fact 
under a Maryland Advance Directive for a principal with whom 
the individual has entered into a separation agreement or is 
separated from, or against whom the principal has a restraining 
order.  This law took effect October 1, 2017.  Additionally, 
Advance Directives may be electronically signed so long as 
the declarant’s identity is authenticated in accordance with 
National Institute of Standards and Technology Special 
Publications 800-63-2.  This law took effect July 1, 2017.

Right to Die Legislation. The Maryland legislature 
voted on legislation that would have permitted 
individuals meeting certain conditions to request aid 
in dying.  However, following an unfavorable report 
in the Senate Committee, this bill was withdrawn. 

Decanting. The Maryland legislature plans to review 
the parameters of trust decanting and to examine the 
provisions of other state statutes.  Ms. Smolarek reported 
that the legislature is hopeful that it will pass a decanting 
statute in 2018, but, if not, they expect to pass one in2019.

A Primer on Grantor Retained Interest Trusts (GRATs)
Presented by 

Brian Della Rocca, Esq.
Kuwamura Della Rocca Law Group, P.A.

The afternoon presenters explained specific estate 
planning techniques.  Brian Della Rocca began by 
discussing grantor retained annuity trusts (GRATs). 
A GRAT is structured as follows:  An individual transfers 
an asset into an irrevocable trust.  At the time of transfer, 

annuity payments are set that will be paid back to the grantor 
over the term of the trust.  These payments are based upon 
an interest rate determined each month by the IRS called 
the section 7520 rate.  The term of the trust may be short 
(for example, two to three years) or long (for example, ten 
years).  Upon termination of the trust term, the assets still 
held in trust (meaning, any assets not paid out as annuity 
payments) pass to the beneficiaries named under the GRAT. 
The benefit of the GRAT as an estate planning technique 
is that the grantor can leverage the gift tax by transferring 
an asset to the trust at a low value, and the appreciation of 
the assets is removed from the grantor’s estate and flows 
to the trust beneficiaries.  Zeroed out GRATs are GRATs 
for which the sum of the annuity payments received by the 
grantor and the value of the initial gift the grantor makes to 
the GRAT are equal.  Thus, the gift and the annuity payments 
zero each other out, and the grantor has made no gift at all. 
However, if the grantor does not survive of the term of the 
GRAT, all of the assets in the GRAT are included in his or her 
estate.  For this reason, practitioners often set the GRAT term 
for two years (which is generally considered the minimum 
term required for a GRAT).  Then, many practitioners advise 
their clients to rollover the annuity payments they receive 
from their GRAT into another two-year term GRAT.  This 
way, the appreciation of the asset held in a GRAT continues 
to pass to lower generations outside the grantor’s estate.

Partnership Freeze as an Alternative to a GRAT or 
SIDGT

Presented by
Lawrence Macklin, CPA, Esq., AEP® 

Wealth Strategist, U.S. Trust
Finally, Lawrence Macklin described partnership freezes 
as an alternative estate planning technique to GRATs and 
sales to intentionally defective grantor trusts (SIDGTs).  

Like GRATs, one of the major appeals of SIDGTs is that 
they remove appreciation of assets from a grantor’s estate.  
SIDGTs involve executing a promissory note to sell assets 
from a grantor to a grantor’s trust.  The promissory note 
bears an interest rate equal to the Applicable Federal 
Rate.  Upon the death of the grantor, only the promissory 
note is includable in the decedent’s gross estate.  Thus, 
any appreciation above the Applicable Federal Rate 
(which is low) is not included in the decedent’s estate 
and passes to the beneficiaries named in the grantor trust. 

Mr. Macklin suggested that partnership freezes are an 
attractive alternative to GRATs and SIDGTs as estate planning 
techniques.  Partnership freezes offer the benefits of traditional 
trust and estate planning techniques with better business 
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transaction structures that are more practical for many clients.  

A partnership freeze is structured as follows:  The client 
creates an LLC and checks the box for partnership treatment.  
Assets are transferred into the LLC in exchange for a 
preferred interest in the LLC.  The preferred interest will 
usually generate between 6 percent to 8 percent return per 
year in perpetuity.  Select a common interest owner – for 
example, the children of the client or trusts for such children.  
Select a managing member.  This may be the client,  be 
sure to avoid giving the managing member overly broad 
retained powers in order to prevent estate inclusion under 
IRC Section 2036.  Any investment returns in excess of the 
return on the preferred interest due to the client inures to 
the benefit of the common interest owners.  Thus, the value 
of any investment return in excess of the 6 percent to 8 
percent paid to the client is removed from the client’s estate.

Partnership freezes offer several benefits.  First, the client 
has more control over the assets held in the partnership 
because he or she may be the managing member.  In 
contrast, GRATs and SIDGTs require an independent 
third party to control the assets.  Second, the client has 

(continued from page 5)
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SEARCHING THE MSBA ESTATE & TRUST LAW EMAIL LIST ARCHIVES 

For those persons wishing to review past messages on the MSBA Estate and Trust Law Email List, they are 
archived and can be accessed as follows: 

1. Enter the following address in your Internet browser: http://lists.msba.org/read/login/.

2. Login using the email address used on the listserv and click OK. 

3. Click on reset password because this is not the same as the one you use on msba.org.

4. Click on “email password.”

5. A temporary password will be sent to your email address. This is only good for one hour.

6. Chose a password which must be at least 8 characters in length and include at least one uppercase. 

character and one number and one special character (i.e. &^*%+= ).

7. This is the Lyris Archives password. 

8. Enter the following address in your Internet browser: http://lists.msba.org/read/login/.

9. Enter your email address and your new Lyris password.

10. You will then see listservs of those lists you are subscribed to. 

11. Choose the list you wish to view. 

12. You will then see a list of recent messages. 

13. To search past messages choose “search” from the navigation menu on the left. 

14. By using the advanced search options you can search the archives for particular words in the entire message, 

header, or body, and you can exclude words from the search.

greater access to wealth.  In contrast, assets in GRATs and 
SIDGTs are tied up and no longer accessible to the grantor 
except on specific predetermined timeframes for annuity 
payments.  Third, the partnership structure offers greater 
flexibility in organization and governance.  Partnership 
agreements can be structured to accomplish the client’s 
business and management goals and can be amended.  

The biggest shortcoming of partnership freezes is the hurdle 
rate.  The hurdle rate is the rate above which the asset must 
be growing in order for the transaction to have estate tax 
benefits.  The hurdle rate for GRATs is the section 7520 
rate, which, for October 2017, is 2.2 percent.  The hurdle 
rate for SIDGTs is the Applicable Federal Rate, which, 
for a long-term loan in October 2017, is 2.5 percent.  The 
hurdle rate for partnership freezes is 6 percent to 8 percent 
because the preferred interest held by the client will 
generate between 6 percent to 8 percent return per year in 
perpetuity.  Nevertheless, there was an attempt to severely 
limit the benefits of GRATs and SIDGTs with the IRS’s 
Section 2704 proposed regulations.  If such legislation 
were to ever become law, partnership freezes would likely 
become an even more important estate planning technique.  



76

(continued on page 8)

By Rachel D. Burke
Furey, Doolan & Abell, LLP

marylaNd Caselaw develoPmeNts

A.  Conditional Intra-Family Loan; Co-Tenancy 
Contributions

In Burak v. Burak, 231 Md. App. 242 (2016), the Court of 
Special Appeals addressed several issues of co-tenancy law 
in the context of a divorce proceeding.  Note that this case was 
granted certiorari by the Maryland Court of Appeals in March.    

In this case, grandparents were granted custody of their 
grandchild and were allowed to intervene in the property 
distribution of the Husband and Wife.  The Court found 
that the grandparents were entitled to the first $131,000 of 
proceeds from the sale of the marital home because they 
made a conditional loan of that amount to Husband and 
Wife for the purpose of allowing their grandchild to grow 
up in a safe and clean environment.  Husband testified that 
grandparents provided the money with the oral stipulation 
that the money would be repaid if Husband and Wife moved 
out or split up within 10 years of moving into the house.  
The wife said that she believed the money was a gift from 
grandparents.  A “Gift Letter” provided to the mortgagor 
of the house was brought into evidence.  The letter said 
that no repayment of the gift was expected or implied. 

The wife appealed the Circuit Court’s decisions.  The 
majority of the opinion relates to the child custody 
dispute.  However, the wife also contended that the Circuit 
Court erred in allowing the grandparents “to intervene 
in the divorce property distribution hearing for ‘judicial 
convenience,’ [because of] the fact that [Wife] had a right 
to a jury trial on any such claim by the [Grandparents], it 
is not permitted in the family law statute or procedure….” 
231 Md. App. at 273.  The Court of Special Appeals found 
that this was not the appropriate setting for the grandparents 
to assert their claim for repayment of a conditional loan. 

The Court could not find any legal authority to support the 
Circuit Court’s decision to allow the grandparents to intervene 
in the property distribution.  Likewise, the Court could not find 
any other Maryland cases discussing a third party’s ability to 
intervene in a divorce in order to assert a money claim against 
either or both of the divorcing parties.  The Court found 
that the Circuit Court erred in considering and resolving 
the grandparents’ claim against the house sale proceeds.

The Court also upheld the Circuit Court’s order awarding 
compensation to the husband for one-half of the expenses 
paid by husband toward the maintenance of the family 

home after the couple’s separation.  The Court of Special 
Appeals noted that in Crawford v. Crawford, 293 Md. 
at 311, 443 A.2d 599, they held that “a co-tenant in a 
tenancy by the entireties is entitled, to the same extent 
as a co-tenant in a tenancy in common or joint tenancy 
is entitled, to contribution for that spouse’s payment 
of the carrying charges which preserve the property.”

The Court also cited the “Crawford Credit” policy 
as articulated in Baran v. Jaskulski, 114 Md.App. 
322, 328, 689 A.2d 1283 (1997).  That policy states:

“Crawford Credits—the general law of contribution 
between cotenants of jointly owned property applies 
when married parties, owning property jointly, separate. 
A married, but separated, cotenant is, in the absence of an 
ouster (or its equivalent) of the nonpaying spouse, entitled to 
contribution for those expenses the paying spouse has paid.” 
The Court of Special Appeals upheld the Circuit Court’s 
award of “Crawford Credits” to the spouse.  They found 
no abuse of discretion in the Circuit Court’s award to the 
husband, the sole party paying the mortgage on the house, 
of contribution against those payments from the wife. 

B.  Life Estates; Deed Construction; Gift not an 
“Encumbrance”

In Grimes v. Gouldmann, 232 Md. App. 230 (2017), the 
Court of Special Appeals considered a case involving 
two inconsistent deeds executed by Dianne Hudson 
(“Hudson” or the “Life Tenant”) for the same property.  

In the 1990 deed, she reserved a life estate and granted a 
remainder interest to the appellees (three relatives).  Under 
the terms of the 1990 deed, Hudson also reserved the 
power “to sell, mortgage, lease or otherwise encumber” 
her interest and the remainder beneficiaries’ interest.  

In the 2009 deed, Hudson reserved a life estate in the same 
property but granted a remainder interest to the appellants.  

Following Hudson’s death, the appellees filed suit to have 
the second deed set aside as invalid for two reasons:  (1) the 
2009 remainder beneficiaries had exerted undue influence 
on Hudson; and (2) the 1990 deed prohibited transfer of the 
property by gift making the 2009 deed void ab initio.  The 
Circuit Court for Baltimore County found that the 1990 deed 
did not give Hudson the power to dispose of the property 
by gift and concluded that the 2009 deed was invalid. 
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The appellants asked the Special Court of Appeals to rule 
whether the 1990 deed gave Hudson the power to dispose 
of the 1990 remainder beneficiaries’ interest by way of a gift 
to the 2009 remainder beneficiaries.  The Special Court of 
Appeals noted that basic principles of contract interpretation 
apply when construing language in a deed.  The Special 
Court of Appeals noted that the language in the 1990 deed 
was “uncommonly narrow” and did not contain the broader 
powers of disposition contained in the deeds (such as the 
power to “otherwise dispose of” etc.) previously considered 
by the Maryland Courts.  232 Md. App. at 335.  The Court 
also noted that the appellants seem to have noticed the 
narrow powers in the 1990 deed.  Interestingly, the 2009 deed 
broadly restricted Hudson’s retained powers with respect to 
the property.  In that later deed, Hudson had no power to 
“in any manner dispose” of the property.   Id. at 335, 336.  

The appellants cited language in the 1990 deed which 
expanded upon Hudson’s retained power to “sell, mortgage, 
lease or otherwise encumber” the property.  The additional 
language stated that Hudson “may, by her own act and deed, 
fully and effectually bar and extinguish her own interest and 
the interest of the remaindermen in such manner she may deem 
proper without any obligation on the part of any purchaser, 
lessee, or mortgage to see to the application of the money 
derived….”  Id. At 333.  The Court held that such language 
was meant to give Ms. Hudson as much power as possible 
to exercise her ability to “sell, mortgage, lease, or otherwise 
encumber” the Property, but did not expand those powers.  

The appellants also argued the power retained by Hudson 
in the 1990 deed to “otherwise encumber” the property 
encompassed the power to make a gift of the property.  The 
Court noted that Maryland Courts have “avoided giving an 
exact definition of encumbrance.”  232 Md. App. at 337.  
However, the Court of Appeals has held that an encumbrance 
is a “right or interest held by someone other than the grantee 
or grantor which diminishes the value of the estate but 
not so much that it leaves the grantee with no title at all.”  
232 Md. App at 337 citing Magraw v. Dillow, 341 Md. 
492, 501 (1996).  The Court of Special Appeals rejected 
any notion that a gift would qualify as an encumbrance.  

Note:  This ruling was consistent with the holdings in 
Burke v. Burke, 204 Md. 637 (1954), in which the Court 
examined “practically identical” powers contained in a deed 
transferring title to a life tenant.  In that case, the Court never 
addressed the power to make a gift and instead held that 
a transfer incident to divorce was a “sale” allowed under 
the terms of the controlling deed.  232 Md. App. at 337.

D.  Misappropriation of Estate Assets; Personal 
Representative’s Bond

In Hartford Fire Ins. Co. v. Estate of Sanders, 232 Md. App. 
24 (2017), the Court of Special Appeals addressed an estate 
case in its third level of court review.  This case involved the 
misappropriation of Estate assets by a personal representative.  
Hartford Fire Insurance Co. (“Hartford”) was the surety on 
a $20,000 personal representative’s bond obtained by the 
Estate’s former personal representative (the “Former PR”).  
It is important to note that the Estate was open for a lengthy 
amount of time in order to receive periodic payments from 
asbestos related litigation.  The Former PR did not obtain the 
bond until the Estate had been open for 10 years (Date 1).  

Approximately six months after obtaining the bond (Date 2), 
the Former PR was removed as PR and the Current PR was 
appointed.  The Court gave the Former PR five days to turn 
over “all known assets, property, and records pertaining to 
the [the] [E]state” to the Current PR. 232 Md. App. at 30.

Five months following the Former PR’s removal (Date 3), the 
Current PR filed a petition seeking the Former PR’s return 
of the Estate’s misappropriated assets.  The Orphan’s Court 
issued a show cause order to the Former PR to return estate 
assets.  Hartford was not notified on the petition for the show 
cause order.  The Orphan’s Court proceeded to find that the 
Former PR misappropriated $13,566.23 in Estate assets.  

The Current PR brought an action on the bond in the 
Orphan’s Court.  Hartford was served with an order to show 
cause in writing why the action on the bond should not be 
granted.  Following an evidentiary hearing, the Orphan’s 
Court condemned the bond in the amount of $13,566.23.

Hartford appealed the bond condemnation to the Circuit 
Court arguing that the Estate bond only could be condemned 
for the sums misappropriated between the date the bond was 
issued (Date 1) and the date of the Former PR’s removal 
(Date 2).  Hartford’s argument was that the bond was not in 
effect during all of the misappropriations by the Former PR.  

The Circuit Court tried the case de novo and issued an order 
condemning the bond for a lesser amount of $3,256.96.  
The Estate then sought a three-judge panel review in the 
Circuit Court that reinstated the condemnation of the bond 
in the amount of $13,566.23.  Hartford appealed to the 
Court of Special Appeals.  One of the issues on appeals 
was “Whether the in banc court erred in holding that 
personal representative’s bond is retroactive…”   Id. at 42.
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The Court of Special Appeals considered several procedural 
issues before addressing the retroactive nature of a bond.  It then 
found that the de novo trial court erred in ruling that the bond 
only could be condemned for money misappropriated between 
Date 1 (bond issuance) and Date 2 (Former PR removal).  

The Court stated that Hartford’s retroactive argument “rests on 
the fallacy that a personal representative who misappropriates 
estate assets only breaches her duty to the estate at the exact 
time of the misappropriation. Misappropriating estate funds 
is a wrongful act that can be the basis for removal of the 
personal representative; and when that happens, a breach of 
duty is committed when the removed personal representative 
fails to account for and deliver to the successor personal 
representative the property belonging to the Estate.”  Id. at 53.

The Court found that the application of the bond to funds 
misappropriated prior to the bond’s issuance was not an issue 
of retroactivity.  Instead, the Former PR’s failure to deliver 
estate property to the Current PR was a breach of her fiduciary 
duties at that time.  A personal representative’s failure to 
repay misappropriated Estate funds is a continuing breach 
of duty covered by a bond issued after the misappropriation.

E.  Wills; Location of Signatures on Instrument

In Castruccio v. Estate of Castruccio ,  2017 WL 
3667724 (2017), the Court of Appeals considered 
three questions regarding the execution formalities 
of the last will and testament of Peter A. Castruccio.  

The case reports that, in 2010, Peter asked his attorney 
John Greiber for a copy of his 2008 will so that he could 
revise it.  Peter marked up the 2008 will in the presence of 
his attorney and asked his “longtime employee” Darlene 
Barclay to transcribe the changes.  Peter’s changes made 
the residuary bequest to his wife Sadie contingent upon her 
execution of a valid will and filing of such will with the Anne 
Arundel Register of Wills (the “Register”) as of the date of 
his death.   Darlene was the contingent residuary beneficiary.  
Peter filed his 2010 will with the Register during his life.   

After Peter’s death, Peter’s lawyer petitioned to probate the 
2010 will on file with the Register.  Peter’s widow Sadie 
filed a Petition to Caveat the will and further petitioned the 
Orphan’s Court to transmit several issues to the circuit court 
including,“[w]as the Will actually attested and signed by 
credible witnesses in the presence of the Testator?”  Sadie 
introduced deposition testimony of Peter’s attorney and the 
attorney’s daughter Samantha (another witness to the will) 
stating that the will had been stapled at the time of signing.  
Sadie also introduced an affidavit of her own lawyer stating 

that the probated will was “six separate, unattached pages, 
without any staple holes or other evidence of having ever 
been physically connected together.”  It is important to note 
that Peter and the witnesses signed on different pages of the 
will.  In addition, the will on file with the Register was not 
initialed by Peter despite the attestation clause’s statement 
that the testator initialed the preceding pages of the will. 

The Circuit Court entered an order with several findings in the 
Estate’s favor, including the finding that “the Will was actually 
attested and signed by credible witnesses in the presence 
of the testator[.]”  Sadie appealed to the Court of Special 
Appeals, which affirmed the judgment of the Circuit Court.  

After filing a motion for reconsideration, Sadie eventually 
petitioned the Court of Appeals to review three questions, 
including:

“Can a Will satisfy the requirements of a valid execution 
in Maryland if (a) the testator and the witnesses do 
not sign on the same page, or on physically connected 
pages, (b) the Will contains no proper attestation clause, 
and (c) the Will was not otherwise regular on its face 
because it expressly states the pages were initialed, but 
they were not?”

The Court of Appeals found that the flaw in the attestation 
clause did not invalidate the will because “an attestation 
clause is not a requirement for a valid will” in Maryland.  They 
went on to consider the “primary issue” which is “whether 
attestation requires that the testator and witnesses sign on the 
same page of the will, or else on physically connected pages.”  

Sadie cited Shane v. Wooley, 138 Md. at 78, for the 
proposition that attestation requires that the witnesses sign 
on the same page as the testator or “on some sheet physically 
connected with it.”  In Shane, the Court of Appeals found 
that a one-page will signed by a testatrix and placed in an 
envelope bearing an attestation clause and the signature of 
three witnesses was invalid.  The Shane Court reasoned 
that “witnesses must sign, either upon the same sheet as 
the signature of the testator, or on some sheet physically 
connected with it, to constitute a valid will.”  Id. at 78.  The 
Court noted that the Shane Court relied on Schouler, Law 
of Wills, Executors, and Administrators §336 (5th ed. 1915) 
in delivering their opinion.  Schouler §336 goes on to state 
that “[n]o particular mode of connection is prescribed by law; 
and hence the fastening by tape, by eyelets, by mucilage, 
or even by a pin seems unobjectionable.  Where papers 
thus connected, the testator may sign on one paper and the 
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witness on another, provided their intent corresponded.”  

The Court noted that Shane did not go on to cite Schouler 
§337, which provides “[i]f the will be written on several 
sheets, whether fastened together or not, and the last 
sheet alone is attested in form, the whole will is well 
executed, provided all the sheets were in the room… and 
unquestionably, if the several pieces of paper are connected 
in their provisions and form a connected series, and are 
brought in this shape before the attesting witnesses at the 
time of their subscription, a single attestation will suffice 
for the whole.”  The Court found that the failure of the 

Shane Court to cite Schouler §337 shows that the Shane 
Court was only concerned with the validity of a will when 
the witnesses signed a separate document not the validity 
of a will in which the witnesses signed on a separate page.  

The Court concluded that the Shane rule does not apply to loose 
pages of a multi-page will but instead to papers that are not part 
of the will itself.   The Court also found this result consistent 
with (i) their prior decisions in Casson, 304 Md. at 654 and 
Slack, 368 Md. at 617 and (ii) the Court’s general reluctance 
to impose formalities beyond those required by statute.  
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By Jonathan G. Lasley, Esquire
on behalf of

The Legislative Work Group on Elective Share Reform1

eleCtive share reForm For marylaNd:
legislatioN to Be iNtroduCed iN the 

2018 legislative sessioN

EDITORS’ NOTE:  In order to accommodate space restraints, this is an abridged version of a complete Commentary 
on the proposed elective share legislation.  The full article can be found at go.msba.org/electiveshare17.

INTRODUCTION

Throughout its history, Maryland has protected widows and 
widowers from disinheritance when their spouse dies.  As 
the nature of wealth and property has evolved, the State's 
laws have adjusted to new circumstances.  Over time, 
"dower" and "curtesy," which protected surviving spouses 
in a real property based economic system, gave way to the 
spousal "elective share" recognizing that wealth now is 
concentrated more in personal than in real property.  When 
Maryland's elective share statute took what is essentially 
its current form in 1978, most wealth was held in the form 
of probate assets2.  In the intervening decades, non-probate 
structures for holding and transferring property have become 
increasingly prevalent.  Although Maryland's courts have 
endeavored to keep pace with this shift toward non-probate 
property, current law effectively limits protection - if any - 
from resulting disinheritance to those widows and widowers 
who can afford to litigate.  The below legislation is designed 
to ensure that Maryland's longstanding policy of protecting 
surviving spouses from disinheritance is available to all.  

Another enduring Maryland policy value is testamentary 
freedom: the ability to dispose of one's assets as one sees 
fit. Like its predecessors, the elective share is one of the few 
restraints the State places on that liberty3.  The evolution 

of new estate planning techniques has allowed spouses 
to avoid that restraint.  However, the current structure of 
Maryland's elective share statute also prevents them from 
using those approaches to benefit their widow or widower, 
while still meeting their longer-term testamentary goals.  
The proposed legislation recognizes that new methods can 
serve the dual goals of testamentary freedom and spousal 
protection by providing a formula that considers all assets 
at a decedent spouse's disposal, as well as differing ways 
in which those assets might benefit a surviving spouse.  

The bill also recognizes that marriages are as varied and 
diverse as the individuals in them, and that no formula 
can address every circumstance.  Accordingly, it offers 
guidance to courts that may be called upon to modify the 
elective share where that will achieve a more equitable result.  

This proposal represents the efforts of a Work Group 
composed of legislators, law professors, and practicing 
attorneys in the areas of estates and trusts and elder law.  
It builds on decades of efforts to achieve elective share 
reform for Maryland.  The persistence of the issue reflects 
agreement that current law does not serve Marylanders 
well.  That finding a consensus solution has taken so long 
illustrates the difficulty of balancing the differing theories 

1 Delegate Kathleen M. Dumais, Senator Delores G. Kelley, Delegate Samuel I. Rosenberg, Anne W. Coventry, Esquire, Morris Klein, Esquire, 
Jonathan G. Lasley, Esquire, Professor Paula A. Monopoli, Lynn B. Sassin, Esquire, Shale D. Stiller, Esquire, Professor Angela M. Vallario, Linda V. 
Forsyth, Kelly L. McCrea, Esquire.  Please see Appendix A for a more detailed roster.
The author is grateful to his colleagues on the Work Group and on the Estate and Trust Law Section Council for their engagement with this issue, their 
encouragement, and the ideas and debate that fostered the development of the proposed legislation and provide the basis for this Commentary.  Thanks 
also are due to other members of the bar – particularly the Elder Law and Disability Rights Section Council – who have worked assiduously to find 
solutions that advance the interests of all Marylanders.  This article is intended to reflect the consensus reached by the Work Group.  Any failures in 
that regard, as well as any other errors, are the author’s sole responsibility.  The author used an earlier version of this Commentary (that was compiled 
before the Work Group began its work) for presentations in May and June, 2017.

2 Probate assets are those passing pursuant to the decedent’s Will under the supervision of the relevant authorities: in Maryland, the Registers of Wills 
and Orphans’ Courts.

3 See e.g., Angela M. Vallario, The Elective Share has No Friends: Creditors Trump Spouse in the Battle over the Revocable Trust (October 24, 2016), 
Capital University Law Review, Forthcoming; University of Baltimore School of Law Legal Studies Research Paper No. 2017-08.  Available at SSRN: 
https://ssrn.com/abstract=2856659. 
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and interests involved.  In the end, the Work Group believes 
that the approach embodied in this legislation strikes a 
fair and equitable balance among spouses' interests, while 
making the elective share statute work for more Marylanders.

MARYLAND’S CURRENT ELECTIVE SHARE LAW

I.  Statutory Law.

Section 3-203 of the Estates and Trusts Article of the 
Annotated Code of Maryland entitles the surviving spouse 
to elect to take a one-third (if there are living descendants) 
or one-half (if there are no living descendants) share of 
the deceased spouse’s “net estate” in lieu of what might 
pass to the widow or widower under the decedent’s Will4.  
The “net estate” consists of all property passing under the 
decedent’s Will, reduced by funeral and administration 
expenses, statutory family allowances, and enforceable 
claims against the estate5.  The elective share is payable 
pro rata from all assets passing under the Will, unless the 
non-spousal beneficiaries substitute cash6.  The current 
statute neither makes provision for including non-probate 
assets in the elective share, nor allows satisfaction of 
the share either from assets not subject to the election or 
through the use of trusts benefitting the surviving spouse.  

II.  Case Law.

The current statutory formula works well enough when 
all (or substantially all) of the decedent’s assets pass 
via probate.  However, it became apparent early on 
that the formula was subject to evasion through the 
use of lifetime gifts and/or increasingly sophisticated 
non-probate estate planning techniques.  Maryland’s 

courts have endeavored to find equitable solutions to 
those problems, which also have evolved over time.

Two cases, in particular, have dominated the landscape of 
Maryland elective share law during the time various groups 
have been wrestling with statutory reform.  In Knell v. 
Price7, the Court of Appeals seemed to establish a “per se” 
test that would subject property over which the decedent 
retained lifetime dominion and control to the spousal 
election8.  The case of Karsenty v. Schoukroun9 clarified that 
the decedent’s retained control is only one of several factors 
to be considered in determining whether a non-probate 
asset should be included in the elective share calculation10.  
Under Karsenty, those factors – which essentially are those 
listed in Sections 3-412(b)(1) through (4) of the proposed 
legislation11 – will be applied on a case-by-case basis to 
determine the most equitable result in that particular situation.
 
III.  The Problems with Maryland’s Current Elective 
Share Law.

Experience has shown that Maryland’s current blend 
of statutory and case law does not work consistently to 
protect surviving spouses from disinheritance.  First, by 
omitting non-probate assets from its formula, the existing 
statute makes it exceedingly easy to disinherit a surviving 
spouse – on purpose or inadvertently.  As show in the 
example attached in Appendix B, a "Miserly Decedent 
Spouse” has merely to transfer his or her assets to a 
revocable trust in order to avoid the elective share.  In a 
similar - and probably more common - vein, one spouse 
might inadvertently deprive the other of access to non-
probate assets, and thus significant means of support.12

4 Md. Ann. Code. Estates & Trusts Article (“E&T Article”) §3-203(b) (2011 Replacement Volume; 2016 Supplement).

5 Id. §3-203(a).

6 Id. §3-208(b).

7 318 Md. 501, 569 A.2d 636 (1990).

8 See, Knell, supra 318 Md. at 512.  See also, Frederick R. Franke, Jr. Article 15.3 Knell v. Price, http://fredfranke.com/articles/15-3-knell-v-price/.

9 406 Md. 469, 959 A. 2d 1147 (2008).

10  Karsenty, 406 Md. at 501.

11 See, Karsenty, 406 Md. at 516-524.

12 For example, financial institutions increasingly press their customers to avoid probate by executing beneficiary designations, transfer on death 
(“TOD”) instruments, and similar devices directing the disposition of assets.  Often, people will name non-spousal beneficiaries for one or more ac-
counts without coordinating among them.  Similarly, someone might spend-down one account without considering how its absence will affect their 
overall estate plan.  This can lead to inadvertent disinheritances in frustration of the decedent’s intent.  When the surviving spouse is unintentionally 
disinherited via non-probate arrangements, the current statute affords him or her no remedy.  



1312

(continued from page 12)
Elective Share. . .

(continued on page 14)

On the other side of the coin, the present statute also permits 
a "Greedy Surviving Spouse" to obtain a disproportionately 
large share of the decedent's overall assets (as shown in the 
example of that name in Appendix B) where non-probate 
assets are deployed for the surviving spouse's benefit.  This 
could be particularly burdensome where the decedent's 
probate estate consists primarily of illiquid assets, such 
as a family business.  Suppose, for example, that a small 
business person wishes to leave the enterprise to his or 
her children by a prior marriage, while providing for the 
widow or widower using non-probate assets such as life 
insurance or retirement accounts.  Under the existing statute, 
the surviving spouse could receive those non-probate 
assets and take an elective one-third share of the business 
(unless the children could afford to substitute cash).

Either of these situations might be remedied by courts 
following Karsenty. That case’s facts-and-circumstances 
based approach, however, creates two practical problems for 
Marylanders:  decedent spouses cannot plan the disposition 
of their assets with certainty, and the costs of litigation 
may foreclose access to judicial relief.  The problem of 
a “Greedy Surviving Spouse” noted above means that a 
decedent has no guarantee that a carefully crafted plan 
involving non-probate assets – even if it provides generously 
for the surviving spouse – will be honored under current 
law.  More importantly, the cost of litigation could leave 
a surviving spouse with no avenue for vindicating his or 
her rights.13  Except in the most clear-cut cases, there is no 
certainty of success, and the financial burden could prevent 
a disinherited spouse (especially one with few or no assets 
of his or her own) from pursuing the judicial remedy.  

Thus, current Maryland law effectively provides a two-tier 
system for elective share law:  those with the means to litigate 
have a reasonable chance of achieving an equitable result, 
while those without the necessary resources – particularly 
widows and widowers without meaningful assets of their 
own – are at the mercy of a flawed statutory formula.

LEGISLATIVE HISTORY

The proposed legislation evolved from several years of 

experience with elective share reform legislation in Maryland.  
The extremes of recent efforts ranged from House Bill 218 
introduced in 2015 that would have added only revocable 
trusts to the existing statutory structure to 2014’s House 
Bill 570 and Senate Bill 621, which employed a formula 
based largely on the model used in the Uniform Probate 
Code ("UPC").  Objections raised to those bills help explain 
the approach ultimately endorsed by the Work Group.
 
I.  Adding Revocable Trusts to the Existing Statutory 
Formula.

Introduced during the 2015 General Assembly session, 
House Bill 281 attempted to add revocable trusts to 
the existing statutory structure.  It passed the House of 
Delegates, but was defeated in Senate committee because 
of concerns raised by attorneys in other practice areas.  
This failure illustrates a problem with any piecemeal 
approach to revising Maryland's elective share statute: the 
interrelated nature of probate and non-probate dispositions 
of assets.  While including non-probate revocable trusts 
in the existing formula appeared straightforward in many 
respects, doing so would have significantly impaired 
techniques used to assist elderly and disadvantaged clients.  
It also would have left significant room for non-probate 
arrangements (other than revocable trusts) designed to 
frustrate the elective share.  The fate of HB 281 showed 
that a more comprehensive approach was needed.

II.  The Uniform Probate Code (“UPC”).

The UPC approach was represented by House Bill 570 
and Senate Bill 621 introduced during the 2014 session14.  
The UPC formula, which has been adopted by several 
states, values all assets (probate and non-probate) held or 
controlled by the decedent as well as portions of jointly 
owned property, and certain lifetime transfers made by the 
decedent15.  To this total it adds the value of the surviving 
spouse’s assets (determined in the same manner as the 
decedent’s assets) to complete the “augmented estate.”16  
The augmented estate then is multiplied by a percentage 
based on the length of the marriage to produce the “marital-

13 This concern also applies somewhat to non-spousal beneficiaries.  However, the problem is not as dire for them as for an impoverished and disinher-
ited surviving spouse because, presumably, the estate plan favors the non-spousal beneficiaries, and therefore they will be able to access the decedent’s 
assets to oppose the spouse’s claim.

14 HB 570 was withdrawn, and SB 621 did not receive a vote in committee.

15 Uniform Probate Code (“UPC”) (1969; Last Amended or Revised 2010), §§ 2-203(a), 2-204, 2-205, 2-206.  

16 UPC §§ 2-203(a), 2-207.
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property portion.”17  The elective share is fifty percent 
of the marital-property portion.18 It can be satisfied from 
that part of the marital-property portion comprised of the 
spouse’s assets and assets he or she receives outright from 
the decedent’s part of the marital-property portion19.  If those 
assets are insufficient to fund the elective share, the UPC 
directs payment of the balance from the decedent’s other 
probate and non-probate assets on a proportional basis.20   

Much opposition to this approach centers around two major 
areas of concern:  the inclusion of spousal assets in the 
formula, and the use of a vesting schedule to determine 
the marital-property portion. Many practitioners believe 
that including the surviving spouse's assets in the formula 
effectively would double the amount of work necessary to 
calculate the elective share because those assets would need to 
be identified and valued.21  In addition, some see that inclusion 
as an invitation to litigation.  If the non-spousal beneficiaries 
wish to frustrate the elective share, they need only challenge 
the value of the survivor's assets to impose substantial costs 
on him or her (beyond the administrative costs noted above).  
This could be especially devastating to truly-impoverished 
widows and widowers.  These commentators believe that, 
as a result of these considerations, including the surviving 
spouse’s assets in the elective share calculation could have 
a chilling effect on widows and widowers, and may place 
the elective share’s benefits farther beyond their reach.

Some also believe that the UPC's use of a vesting schedule 
based on the length of the marriage is needlessly arbitrary.22 

It fails to take into account the variety and complexity of 
today's marital relationships.  For example, couples often 

have cohabitated for many years before marrying (or being 
able to marry).  Were one spouse in such a relationship to 
die shortly after the marriage, the UPC formula effectively 
could disinherit her or him.  Presumably, a court could 
rectify this injustice, but there is no certainty as to how 
Maryland courts would apply an entirely new approach 
to the elective share.  Even if the courts could be relied 
on in those instances, including a vesting schedule is yet 
another invitation to litigation that would exacerbate the 
two-tier nature of Maryland’s existing elective share law.

Other commentators contend that including surviving 
spouse’s assets in the formula and providing a vesting 
schedule helps “bring elective-share law into line with 
the contemporary view of marriage as an economic 
partnership.”23 The Uniform Law Commissioners argue 
that the division of assets upon death should not differ 
substantially from what might happen in the event of 
divorce, and that the UPC approach accomplishes that goal.24  
While the Work Group endorses the partnership theory of 
marriage, not all members believe that the UPC approach 
to the elective share effectively implements it.25  More to 
the point, the Work Group does not believe that adopting 
the full UPC approach is necessary to resolve the problems 
inherent in Maryland’s current elective share law.  Nothing 
in the proposed legislation precludes adding spousal assets or 
a vesting schedule to the formula at a later date if experience 
shows that their omission produces unjust results.  However, 
given the concerns discussed above and the Work Group’s 
conclusion that they are not necessary to solving the problems 
at hand, we believe that their inclusion in the revised statutory 

17 UPC § 2-203(b).

18 UPC § 2-202(a), 

19 UPC § 2-209.  

20 Id.  For the sake of brevity, this summary of the UPC formula has been highly simplified.  House Bill 570 and Senate Bill 621 proposed a slightly 
modified version of this formula. 

21 The decedent’s assets that would form part of the augmented estate already must be identified and valued in the ordinary course of administering the 
decedent’s estate and/or trust(s).

22 The UPC provides an alternative to the vesting schedule embodied in Section 2-203(b).  That “Alternative B” substitutes “marital property” as 
defined under relevant divorce law.  In Maryland, Alternative B would raise the difficulty of administering the elective share exponentially, and would 
exacerbate the problems already inherent in including spousal assets and a vesting schedule in the elective share formula.

23 UPC, Part 2, General Comment. 

24 Id.

25 These members are not convinced that applying the partnership theory in the elective share context is possible, if at all, without the full panoply of 
considerations that courts apply in divorce cases – something that, if attempted, would render the elective share nugatory in all but the most litigious 
circumstances.

(continued on page 15)
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formula would be premature at best, and damaging at worst. 

III.  Approach Selected.

As the above discussion shows, elective share reform 
is complex, and there are myriad opinions on how best 
to accomplish it.  Many of those opinions are well 
represented in the Work Group, and played significant 
parts in reaching consensus on a legislative approach 
after two-plus decades of abortive efforts.  The end 
result does not attempt a philosophical revision of 
Maryland’s longstanding commitment to preventing spousal 
disinheritance.  Rather, it addresses the problems identified 
above by updating the current statutory formula in light 
of contemporary estate planning techniques and vehicles.  

A conceptually similar approach was used in bills 
introduced in 2016 and 2017, respectively.26  However, 
significant differences with the proposed legislation – 
most notably the earlier bills’ reliance on federal estate 
tax definitions as the basis for the elective share formula 
– attracted opposition that resulted in the withdrawal of 
the 2017 bills, the formation of the Work Group, and the 
consensus approach embodied in the bill offered below.

That proposed legislation provides a formula designed to 
address the needs of the vast majority of Marylanders.  It 
expands the pool of the decedent's assets available for 
the elective share to virtually all probate and non-probate 
property owned or controlled by her or him.  The new 
formula also takes into account probate and non-probate 
beneifts provided by the decedent to his or her surviving 
spouse, thereby maximizing testamentary freedom to the 
extent that can be accomplished without jeopardizing 
the surviving spouse’s interest.27  This formula creates a 
"default setting" that restores the surviving spouse to a 
primary position, rather than the role of a supplicant, while 
also protecting the interests of non-spousal beneficiaries.  
Finally, the legislation recognizes that no formula can fit 
every marriage or every circumstance by including guidance 
for courts that may be called upon to adjust the statutory 
formula where doing so would effect a more equitable result.

PROPOSED LEGISLATION28

Subtitle 4.  Elective Share of Surviving Spouse

3–401.  

(a)  In this Subtitle the following words have the meanings 
indicated.

(b)  (1)  “Augmented estate” means the sum of the value of:

(i)  The probate estate of the decedent;

(ii)  All revocable trusts of the decedent; 

(iii)  All property with respect to which the decedent, 
immediately before death, held a qualifying power 
of disposition;

(iv)  All qualifying joint interests of the decedent; and

(v)  All qualifying lifetime transfers of the decedent.

(2)  If any property interest is included in the augmented 
estate under more than one subparagraph of § 3-401(b)
(1), only the subparagraph resulting in the largest 
augmented estate shall apply.

(c)  (1)  Except with respect to a proceeding under § 7-502 of 
the Courts and Judicial Proceedings Article, or as otherwise 
provided by rule or this subtitle, “court” means the orphans’ 
court (or the court exercising the jurisdiction of an orphans’ 
court) for the county in which the election under § 3-403 of 
this subtitle is filed.   

(2)  For purposes of enforcing payment of an elective 
share, or any portion thereof, under § 3-409 of this 
subtitle, “court” means the court having jurisdiction over 
the property from which such payment is to be made.

26 In 2016, HB 1229 passed the House of Delegates, but did not receive a committee vote in the Senate, nor did the cross-filed SB 913.  In 2017, House 
Bill 722 and Senate Bill 881 were withdrawn to facilitate the Work Group’s efforts. 

27 Briefly, the proposed formula can be stated as follows:  The “elective share” equals the “estate subject to election” divided by three if there are living 
descendants, or two if there are no descendants, with the result reduced (but not below zero) by the “spousal benefits.”  Please see the more detailed 
outline of the formula in Appendix C.

28 A note on formatting:  Unless noted otherwise, all regular text represents additions to the Estates and Trusts Article.  Existing test is italicized, and 
deletions of existing statutory text are shown in [brackets].  Unless stated otherwise, all statutory references are to the Estates and Trusts Article of the 
Annotated Code of Maryland.

(continued on page 16)
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(d) “Estate subject to election” means the value of the 
decedent’s augmented estate, reduced by:

(1) Funeral and administration expenses payable from 
the augmented estate;

(2) Family allowances payable from the augmented 
estate; 

(3) Enforceable claims and debts against any part of the 
augmented estate; 

(4) The value of any assets included in the augmented 
estate that, at the time of the decedent’s death, were 
held in a trust of which the decedent is not a settlor, if:

(i) Such assets were not previously owned by the 
decedent; or

(ii) Such assets were previously owned by the 
decedent, but were sold by the decedent pursuant 
to a bona fide sale for adequate consideration in 
money or money’s worth; 

(5) The value of any assets included in the augmented 
estate under § 3-401(b)(iii) that, at the time of the 
decedent’s death, were held:

(i) In a trust established under sections 1917(c)(2)
(B)(iii), (c)(2)(B) (iv), (d)(4)(A), or (d)(4)(C) of the 
Social Security Act;

(ii) in an account established under section 529A of 
the Internal Revenue Code; or 

(iii) in a special needs trust for the benefit of an 
individual who is disabled as defined in section 
1614c(a)(3) of the Social Security Act.

(6)  (i)  The value of any property included in the 
augmented estate under subparagraphs (b)(iii), (b)(iv) 
or (b)(v) of this section to the disposition of which the 
surviving spouse of the decedent consented in writing 
during the decedent’s lifetime;

(ii) For purposes of this subparagraph, spousal 
consent to split-gift treatment under the United 
States gift tax laws shall not be deemed to signify 
the spouse’s consent to a qualifying lifetime transfer 
or other arrangement;

(7) The value of any qualifying lifetime transfer of the 
decedent described in §3-401(i)(2) where:

(i) The initial transfer took place prior to the 
decedent’s marriage to the surviving spouse of the 
decedent; or

(ii) The decedent’s interest in the property transferred 
terminated more than two (2) years prior to the 
decedent’s death; 

(8) The value of any qualifying lifetime transfer of the 
decedent described in §3-401(i)(3) that occurred before 
the later of: 

(i) The decedent’s marriage to the surviving spouse 
of the decedent; or

(ii) Two (2) years prior to the decedent’s death;

(9) The value of any interest in real property included 
in the augmented estate by reason of the decedent’s 
retention of a life estate in the real property if:

(i) At the time of the decedent’s death, the decedent 
held no qualifying power of disposition over the 
real property; and

(ii) The decedent’s life estate in the property 
was created more than two (2) years prior to the 
decedent’s death; and

(10) The value of the proceeds of any insurance policy 
on the decedent’s life in excess of the net cash surrender 
value of such policy immediately before the decedent’s 
death or, in the case of term insurance, in excess of the 
total premiums paid, if:

(i) Such proceeds are included in the augmented 
estate;

(ii) Such proceeds are payable to or for the exclusive 
lifetime benefit of an ancestor, descendant, step-
descendant or sibling of the decedent; and

(iii)  1. The policy was purchased before the 
decedent’s marriage to the surviving spouse of the 
decedent; 

(continued from page 15)
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2. The policy was purchased more than five (5) 
years before the decedent’s death, or

3. The surviving spouse of the decedent 
consented in writing during the decedent’s 
lifetime to the disposition of the proceeds 
as described in subparagraph (ii) of this 
paragraph. 

(e) “Marital trust” means any trust created for the exclusive 
lifetime benefit of the spouse of a decedent or of the settlor 
of the trust if:

(1) The spouse is entitled to all income from the 
property held by the trust, payable annually or at more 
frequent intervals, or has a usufruct interest for life in 
the property; and

(2) The spouse has the power to compel the trustees 
of the trust to convert unproductive assets into income 
producing assets. 

(f) “Person responsible for filing the estate tax return” means a 
person who would be responsible for filing a Maryland estate 
tax return for a decedent under § 7-305 of the Tax-General 
Article, regardless of whether a State estate tax return actually 
is required to be filed for the decedent.

(g) “Probate estate” means all property passing by testate 
succession.

(h) “Qualifying joint interest” means an interest in property 
held as a joint tenant with right of survivorship or equivalent, 
or a tenancy-by-the-entireties equal to:

(1) In the case of a joint tenancy with right of 
survivorship or equivalent, the greater of the tenant’s 
fractional interest in the property, or the percentage of the 
property’s value (exclusive of income or appreciation) 
contributed by the tenant; or 

(2) In the case of a tenancy-by-the-entireties, one-half 
of the value of the property.

(i) “Qualifying lifetime transfer” means

(1) Any irrevocable transfer made during the lifetime of 
the transferor in which the transferor retained for a period 
actually terminating at or after the transferor’s death:

(i) Possession of the property;

(ii) The right to receive the income from the 
property; 

(iii) The use or enjoyment of the property; 

(iv) A qualifying joint interest;

(v) A qualifying power of disposition; or

(vi) The right to receive an annuity or other periodic 
payment from the property, including, without 
limitation, a periodic payment based on the value 
of the property.

(2) Any irrevocable transfer made during the lifetime of 
the transferor in which the transferor retained an interest 
described in §3-401(i)(1) that actually terminated before 
the transferor’s death, and the remaining value of the 
property transferred then passed to a recipient other than 
the transferor or the transferor’s spouse. 

(3) Any other irrevocable transfer made during the 
lifetime of the transferor, other than a transfer to the 
transferor’s spouse.

(4) This subsection shall not apply to any transfer made 
pursuant to a bona fide sale for adequate consideration 
in money or money’s worth.

(j) “Qualifying power of disposition” means any power 
(whether or not the holder has the capacity to exercise it) 
pursuant to which the holder, during life or upon the holder’s 
death, may:

(1) (i) Appoint the property subject to the power to the 
holder, the holder’s estate, the holder’s creditors or the 
creditors of the holder’s estate;

(ii) This paragraph shall not apply to any power not 
created, directly or indirectly, by the holder that is 
limited by an ascertainable standard relating to the 
holder’s health, education, support or maintenance;

(2) Designate the recipient or recipients of the property 
upon the holder’s death, such as, by way of example 
and not limitation, pursuant to a beneficiary designation 
(including a beneficiary designation for any retirement 
plan), a payable on death (POD) designation, or a transfer 
or death (TOD) designation; or

(continued from page 16)
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(3) Determine, alter or amend the possession or 
enjoyment of, or the right to income from, the property 
subject to the power if the power was created, directly 
or indirectly, by the holder.

 
(k) “Revocable” has the meaning stated in § 14.5-103 of 
this article.

(l) “Revocable trust of the decedent” means any trust of which 
a decedent was the settlor that was revocable by the decedent 
prior to the decedent’s death or incapacity.

(m) “Settlor” has the meaning stated in § 14.5-103 of this 
article.

(n) “Spousal Benefits” means the aggregate value of property 
passing to or in trust for the benefit of the surviving spouse 
by reason of a decedent’s death and property held for the 
benefit of the surviving spouse in any trust created during 
a decedent’s lifetime of which the decedent was a settlor, 
reduced by:

(1) With respect to property that the decedent owned 
jointly with the surviving spouse, that portion of the 
value of the property that is not included in the Estate 
subject to election;

(2) The value of assets passing by reason of the 
decedent’s death to any trust of which the surviving 
spouse is not the sole beneficiary during the surviving 
spouse’s lifetime;

(3) The value of assets held in any trust created during 
the decedent’s lifetime of which:

(i) The decedent was a settlor; and

(ii) The surviving spouse is not the sole beneficiary 
during the surviving spouse’s lifetime;

(4) One-quarter of the aggregate value of assets passing 
by reason of the decedent’s death to, or held at the time 
of the decedent’s death in, any marital trust; 

(5) One-third of the aggregate value of assets passing by 
reason of the decedent’s death to, or held at the time of 
the decedent’s death in, any trust, whether testamentary 
or created during the decedent’s lifetime:

(i) Other than a trust described under item (4) of 
this subsection; 

(ii) Of which the decedent was a settlor, if the trust 
was created during the decedent’s lifetime; 

(iii) Which is held for the exclusive lifetime benefit 
of the surviving spouse; and

(iv) from which the trustees may make distributions 
to or for the benefit of the surviving spouse in 
accordance with a standard not more restrictive 
than that under § 14-402(b)(3) of this Article; and

(6) The entire value of any trust for the exclusive lifetime 
benefit of the surviving spouse that is not a marital trust 
and is not described under item (5) of this subsection.

(o)  (1) “Value” means

(i) For any asset included in the gross estate of 
a decedent under § 7-301(b) of the Tax-General 
Article, the value of the asset under Title 7, Subtitle 
3 of the Tax-General Article, if a State estate tax 
return is required to be filed with respect to the 
decedent; and

(ii) For any other asset, the value of the asset under 
§ 7-202 of this Article, regardless of whether the 
asset is required to be reported on an inventory.

(2)  (i)  The value of any qualifying lifetime transfer described 
in §3-401(i)(1) shall be determined under this subsection as 
if the property still was owned by the transferor.

(ii) The value any qualifying lifetime transfer 
described in §3-401(i)(2) shall be determined under 
this subsection as of the date of the termination of 
the transferor’s interest in the property transferred.

(iii) The value any qualifying lifetime transfer 
described in §3-401(i)(3) shall be determined under 
this subsection as of the date of the transfer.

3-402.  

The purposes of this subtitle are:

(1) To ensure that a surviving spouse is reasonably 
provided for during the surviving spouse’s remaining 
lifetime; and

(2) Subject to item (1) of this section, to provide a testator 
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flexibility in ordering the testator’s affairs.

3-403.  

The surviving spouse may elect to take an elective share of 
an estate subject to election as follows:
 

(1) If there is surviving issue, the elective share shall 
equal one-third of the value of the estate subject to 
election, reduced by the value of all spousal benefits; or

(2) If there is no surviving issue, the elective share 
shall equal one-half of the value of the estate subject to 
election, reduced by the value of all spousal benefits.  

3-404.

(a) The right of election of a surviving spouse:

(1) is personal to the surviving spouse; 

(2) Is not transferable; and

(3) Cannot be exercised after the surviving spouse’s 
death. 

(b) Subject to subsection (c) of this section, if the surviving 
spouse is a minor or is incapacitated within the meaning of 
§ 17–101(c) of this article, the election may be exercised by:

(1) An order of the court having jurisdiction of the person 
or property of the minor or incapacitated person;

(2) A guardian of the property of the surviving spouse 
who has been specifically authorized to make the 
election by order of the court having supervision of the 
guardianship; or

(3) An agent designated by the surviving spouse under a 
power of attorney that specifically authorizes the agent 
to make the election.

 (c)  (1) Before a guardian of the property of the surviving 
spouse or an agent designated by the surviving spouse under 
a power of attorney may exercise a right of election under 
subsection (b) of this section, the guardian of the property 
or the agent shall deliver notice of the election to:

(i) All interested persons in the decedent’s estate; and

(ii) All persons who would inherit from the 
surviving spouse under Subtitle 1 of this title if the 
surviving spouse died intestate and unmarried at the 

time the election is made. 

(2) An exercise of a right of election under subsection 
(b) of this section is valid unless:

(i) Within 30 days following the delivery of notice 
of the election in accordance with paragraph (1) 
of this subsection, a person makes an objection to 
the election in the court in which the election was 
filed; and

(ii) Following a hearing on that objection, the court 
rules that the election is not in the best interests of 
the surviving spouse.

3-405. 

(a) The right of election of a surviving spouse may be waived 
before or after marriage by a written contract, agreement, 
or waiver signed by the party waiving the right of election. 

(b) Unless the waiver provides to the contrary, a waiver of 
“all rights”, or equivalent language, in the property or estate 
of a present or prospective spouse or a complete property 
settlement entered into after or in anticipation of separation 
or divorce is a waiver of all rights of family allowance and 
elective share by each spouse in the property of the other 
and the  right to letters under § 5–104 of this article, and is 
an irrevocable renunciation by each spouse of all benefits 
that would otherwise pass to the spouse from the other by 
intestate succession, by elective share, or by virtue of a will or 
revocable trust of the present or prospective spouse executed 
before the waiver or property settlement.

3-406.  

(a)  (1) The election by a surviving spouse to take an elective 
share shall be made within the later of:

(i) 9 months after the date of the decedent’s death; or

(ii) 6 months after the first appointment of a personal 
representative.

(2)  (i) Within the period for making an election, the 
surviving spouse may file with the court a petition for 
an extension of time, with a copy given to the personal 
representative.

(ii) For good cause shown, the court may extend 
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the time for election for a period not to exceed 3 
months at a time.

(b) The surviving spouse may withdraw the election at any 
time before the expiration of the time for making the election 
to take an elective share.

3-407.  

(a)  (1) An election to take an elective share under this subtitle:

(i) Shall be in writing and signed by the surviving 
spouse or other person entitled to make the election 
pursuant to § 3–404 of this subtitle; and

(ii)  1. Shall be filed in the court in which the 
personal representative of the decedent was 
appointed; or

2. If no personal representative of the decedent 
has been appointed, shall be filed in the court 
for the jurisdiction in which venue would be 
proper under § 5-103 of this article.

 
(2) Notice of the filing of an election to take an elective 
share under paragraph (1) of this subsection may be 
delivered:

(i) To the trustee of each revocable trust of the 
decedent; or

(ii) To the person responsible for filing the estate 
tax return, if different from the trustee.

(b) The election may be in the following form.

“I, A. B., surviving spouse of C. D., late of the County (City) 
of ..............., elect to take my elective share of the decedent’s 
estate subject to election under Section 3-403 of the Estates 
and Trusts Article of the Annotated Code of Maryland.

                                                                   .............................
                                              (Signature)”

3-408.  

(a) On receipt of a written request by the surviving spouse, 
all information necessary to calculate the elective share 
under this subtitle shall be delivered to the surviving spouse 
by, as applicable:

(1) The personal representative of the decedent;

(2) The trustee of any revocable trust of the decedent; or 

(3) the person responsible for filing the estate tax return.

(b)  (1) The filing of an election to take the elective share as 
provided in § 3-407 of this subtitle is deemed to give adequate 
notice of the election to, as applicable:

(i) The personal representative of the decedent;

(ii) The trustee of any revocable trust of the 
decedent; or 

(iii) the person responsible for filing the estate tax 
return.

(2) The person receiving notice of an election to take 
the elective share under paragraph (1) of this subsection 
shall promptly deliver notice of the election to each 
person from whom any portion of the elective share 
may be payable.

(c) Within 60 days after the date a trustee of a revocable trust 
of the decedent acquires knowledge of the decedent’s death, 
the trustee shall notify the surviving spouse of the existence 
of the trust, of the identity of the trustees, and of the surviving 
spouse’s right to request a copy of the trust instrument.

(d) On receipt of a written request by the personal 
representative of the decedent, the trustee of any revocable 
trust of the decedent, or the person responsible for filing the 
estate tax return, the surviving spouse shall deliver to the 
person making the request all information relevant to the 
calculation of the elective share under this subtitle that is 
in the possession of the surviving spouse and not otherwise 
available to the person making the request.

3-409.  

(a) This section does not apply if payment of the elective 
share of a surviving spouse is otherwise provided for:

(1)  (i) In the decedent’s will; or

(ii) In the instrument governing any trust of which 
the decedent was the settlor; or

(2) In a written agreement between the persons 
responsible for paying the elective share that is approved 
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by the court.  

(b)  (1) Subject to paragraph (2) of this subsection, the elective 
share of a surviving spouse shall be paid:

(i) From that portion of the decedent’s probate estate 
that is included in the estate subject to election and 
does not constitute any part of the spousal benefits;

(ii) To the extent the elective share is not fully paid 
as provided in item (i) of this paragraph:

1. From the portion of any revocable trust 
of the decedent that is included in the estate 
subject to election and does not constitute any 
part of the spousal benefits; and 

2. If there is more than one revocable 
trust of the decedent, the payment shall be 
apportioned among the trusts in proportion 
to the value of the assets of each revocable 
trust that are available to satisfy the elective 
share; and

(iii) To the extent the elective share is not fully paid 
as provided in items (i) and (ii) of this paragraph, 
by the recipients of any other portions of the estate 
subject to election that do not constitute any part of 
the spousal benefits, prorated among the recipients 
in proportion to the value of the assets received by 
each recipient.

(2) If any payment required by this subsection is 
preempted by federal law or is to be made from a trust 
described in § 3-401(d)(5) of this subtitle, the portion of 
the elective share payable under this subsection shall be 
apportioned among those recipients whose benefits are 
not preempted under federal law and who are not a trust 
described in § 3-401(d)(5) of this subtitle .

(c) Unless the surviving spouse and the payor agree otherwise 
in writing, each person required to pay a portion of the 
elective share under this section shall make payment:

(1) In a manner that is deemed to be in accordance with 
the terms and purposes of any instrument governing 
the disposition of the portion of the estate subject to 
election from which the portion of the elective share is 
to be paid; and

(i) In cash;

(ii) With a prorated share of each item of property 
from which that portion of the elective share can 
be paid; or

(iii) With other property acceptable to the surviving 
spouse, in an amount equal to the fair market value 
of that portion of the elective share to be paid by 
the payor.

(d) A payor or any other third party, other than the personal 
representative of the decedent, the trustee of any revocable 
trust of the decedent, or the person responsible for filing the 
estate tax return, is not liable for having made a payment or 
transferred an item of property, or any other benefit from 
which the elective share might be paid, to a beneficiary 
designated in a governing instrument or beneficiary 
designation if the payment or transfer is made:

(1) In good faith reliance on the validity of the governing 
instrument or beneficiary designation on request and 
satisfactory proof of the death of the decedent; and 

(2) Before the payor or other third party receives written 
notice of the election by the surviving spouse to receive 
the elective share under this subtitle.

3-410.  

(a) On the election of the surviving spouse to take an elective 
share under this subtitle, all property or other benefits that 
would have passed to the surviving spouse under the will, 
other than any portion of the spousal benefits, shall be treated 
as if the surviving spouse had died before the execution of 
the will.

(b) The surviving spouse and a person claiming through 
the surviving spouse may not receive property under the 
will, other than property forming any portion of the spousal 
benefits.

3-411.

(a) Upon the final payment of an elective share, the personal 
representative of the decedent, the trustee of any revocable 
trust of the decedent or the person responsible for filing the 
estate tax return, as appropriate, shall file with the Register 
of Wills for the county in which the election under § 3-403 
of this subtitle is filed a signed statement, which has been 
verified by the surviving spouse, stating the value of the 
elective share and that it has been paid in full.  
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(b)  (1) Upon the request of the surviving spouse, the 
personal representative of the decedent, the trustee of any 
revocable trust of the decedent, the person responsible 
for filing the estate tax return, any payor of any portion of 
the elective share, or any other person having an interest 
in the assets from which the elective share has been paid, 
the Register of Wills shall certify in writing the accuracy 
of the calculation and payment of the elective share.

(2) If a certification is requested under this subsection, 
the surviving spouse, the personal representative of 
the decedent, the trustee of any revocable trust of the 
decedent, the person responsible for filing the estate tax 
return, and any payor of any portion of the elective share 
shall deliver to the Register of Wills such information 
and documentation as the Register of Wills may deem 
necessary to verify the accurate calculation of the 
elective share and its payment in full.

(c)  (1) Upon the request of the surviving spouse, the personal 
representative of the decedent, the trustee of any 
revocable trust of the decedent, or the person responsible 
for filing the estate tax return, the Register of Wills shall 
redact from the statement described in subsection (a) of 
this section the value of the elective share.

(2) The Register of Wills shall not make public any 
information or documentation submitted to the Register 
of Wills pursuant to subsection (b) of this section.

3-412. 

In any action arising under this subtitle, a court may:  

(a) Upon clear and convincing evidence modify:

(1) The calculation of the value of an augmented estate; 

(2) The calculation of the value of an estate subject to 
election;

(3) The calculation of the value of spousal benefits; or

(4) The sources of payment of an elective share;

(b) Consider the circumstances of any transfer or arrangement, 
including:

(1) The extent of control retained by the decedent;

(2) The motivation for the transfer or arrangement;

(3) The familial relationship between the decedent and 
the beneficiary of the transfer or arrangement;

(4) The degree, if any, to which the transfer or 
arrangement deprives the surviving spouse of property 
that otherwise might form part of the value of the 
augmented estate, estate subject to election, or spousal 
benefits;

(5) The degree, if any, to which the transfer or 
arrangement provides a  benefit to the surviving spouse 
beyond what would be available to the surviving spouse 
as part of the elective share;

(6) the length and nature of the relationship between the 
decedent and the surviving spouse; and

(7) The nature and value of the surviving spouse’s 
assets; and

(c) Award reasonable attorney fees for any action arising 
under this subtitle.

7-603.  

(a) [When a] A personal representative or person nominated 
as personal representative who defends or prosecutes a 
proceeding in good faith and with just cause[, he] shall be 
entitled to receive [his] necessary expenses and disbursements 
from the estate regardless of the outcome of the proceeding.

(b)  (1) Subject to paragraph (2) of this subsection, in 
addition to the compensation provided for in this subtitle, 
a personal representative is entitled to reasonable 
commissions or attorney’s fees, as determined by the 
court, in connection with an election by a surviving 
spouse to take an elective share under section § 3-403 
of this Article.  

(2) The amount of compensation or attorney’s fees 
consented to by all interested persons is presumed to 
be reasonable.

§13–204.  

(a)  (1) If a basis exists as described in § 13-201 of this subtitle 
for assuming jurisdiction over the property of a minor 
or disabled person, the circuit court, without appointing 
a guardian, may authorize or direct a transaction with 
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respect to the property, service, or care arrangement of 
the minor or disabled person. 

(2) [These] The transactions described under paragraph 
(1) of this subsection include [but are not limited to]:

[(1)]  (i) Payment, delivery, deposit, or retention of 
funds or property;

[(2)]  (ii) Sale, mortgage, lease, or other transfer of 
property;

[(3)]  (iii) Purchase of contracts for an annuity, life care, 
training, or education; [or]

(iv) Making the election to take an elective share 
of an estate subject to election under Section 3-403 
of this article; or

[(4)]  (v) Any other transaction described in:

[(i)]  1. § 13-203(c)(2) of this subtitle;

[(ii)]  2. Title 9, Subtitle 2 of this article; or

[(iii)]  3. § 15-102 of this article.

14.5–605.  

(a) In this section, “estate subject to election” and “spousal 
benefits” have the meanings stated in § 3-401 of this article.

(b) After the filing of an election to take an elective share 
under § 3-403 of this article becomes final:

(1) All property or other benefits that would have passed 
to the surviving spouse under the trust instrument 
governing any trust that forms a part of the estate subject 
to election, other than any portion of the spousal benefits, 
shall be treated as if the surviving spouse had died on 
the day before the settlor; and

(2) The surviving spouse or a person claiming through 
the surviving spouse may not receive property, other than 
property forming any portion of the spousal benefits, 
under the trust instrument.

17-202.

“MARYLAND STATUTORY FORM

PERSONAL FINANCIAL POWER OF ATTORNEY

<NOTE: FORM LANGUAGE NOT RELEVANT TO 
THE ELECTIVE SHARE HAS BEEN OMITTED 
FROM THIS TEXT; THE BELOW TEXT WILL 

FOLLOW THE “NOMINATION OF GUARDIAN 
(OPTIONAL)” SECTION>

DESIGATION OF AGENT TO MAKE ELECTION TO 
TAKE ELECTIVE SHARE (OPTIONAL)

If I am incapacitated within the meaning of Section 17-101(c) 
of the Estates and Trusts Article, I designate the following 
person as my agent for purposes of making the election to 
take an elective share of an estate subject to election under 
Section 3-403 of the Estates and Trusts Article:

Name of designated agent:  __________________________
Designated agent’s address:  ___________________________
Designated agent’s telephone number:  ________________

SIGNATURE AND ACKNOWLEDGEMENT …

17–203.  
 

“MARYLAND STATUTORY FORM LIMITED  
POWER OF ATTORNEY

PLEASE READ CAREFULLY

<NOTE: FORM LANGUAGE NOT RELEVANT TO 
THE ELECTIVE SHARE HAS BEEN OMITTED 

FROM THIS TEXT>

SUBJECTS AND AUTHORITY

H. Estates, Trusts, and Other Beneficial Interests (including 
trusts, probate estates, guardianships, conservatorships, 
escrows, or custodianships or funds from which the principal 
is, may become, or claims to be entitled to a share or payment) 
– With respect to this subject, I authorize my agent to:

(___)   Accept, receive, receipt for, sell, assign, pledge, or 
exchange a share in or payment from the fund described 
above

(___)   Demand or obtain money or another thing of value to 
which the principal is, may become, or claims to be entitled by 
reason of the fund described above, by litigation or otherwise

(continued from page 22)
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(___)   Exercise for the benefit of the principal a presently 
exercisable general power of appointment held by the 
principal

(___)   Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to ascertain the meaning, validity, or 
effect of a deed, will, declaration of trust, or other instrument 
or transaction affecting the interest of the principal

(___)   Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to remove, substitute, or surcharge 
a fiduciary

(___)   Conserve, invest, disburse, or use anything received 
for an authorized purpose

(___)   Transfer an interest of the principal in real property, 
stocks and bonds, accounts with financial institutions or 
securities intermediaries, insurance, annuities, and other 
property to the trustee of a revocable trust created by the 
principal as settlor

(___)   Reject, renounce, disclaim, release, or consent to a 
reduction in or modification of a share in or payment from 
the fund described above

(___)   Elect to take an elective share of an estate subject to 
election under Section 3-403 of the Estates and Trusts Article 

(___)   All of the above

SECTION 2. AND BE IT FURTHER ENACTED, That 
this Act shall be construed to apply only prospectively and 
may not be applied or interpreted to have any effect on or 
application to any estate of a decedent who died before the 
effective date of this Act or any revocable trust of a decedent 
that became irrevocable by reason of the death or incapacity 
of the settlor before the effective date of this Act. 
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APPENDIX B
PROPOSED ELECTIVE SHARE LEGISLATION

Example I: Baseline - No Change in an All-Probate Estate 

Assumptions
* Surviving children of the decedent.
* No Pre-Nup

Decedent Spouse’s Estate Plan: 
Probate Estate (net of expenses, debts & taxes)
• Outright to Spouse  $0.00
• To Others (outright or in trust) $300.000.00
    $300.000.00

Nonprobate Assets (Revocable Trust, Retirement, Insurance, etc.)
• Outright to Spouse  $0.00
• To Others (outright or in trust) $0.00
    $0.00

If Election Made   Current Law  Proposed Formula
Estate Subject to Election   $300,000.00  $300,000.00
Base Elective Share   $100,000.00  $100,000.00

Spousal Benefits Reduce Base Elective Share
* Outright Distributions    $0.00   $0.00*
Elective Share   $100,000.00  $100,000.00

Total Benefits To Spouse   
* Elective Share   $100,000.00  $100,000.00
* Outright Distributions  $0.00   $0.00*
    $100,000.00     33.33% $100,000.00     33.33%

Benefits to Others  $200,000.00     66.67% $200,000.00     66.67%

Example 2: Miserly Decedent Spouse 

Assumptions
* Surviving children of the decedent.
* No Pre-Nup

Decedent Spouse’s Estate Plan: 
Probate Estate (net of expenses, debts & taxes)
• Outright to Spouse  $0.00
• To Others (outright or in trust) $90.000.00
    $90.000.00

Nonprobate Assets (Revocable Trust, Retirement, Insurance, etc.)
• Outright to Spouse  $0.00
• To Others (outright or in trust) $660.000.00
    $660.000.00

* Certain assets held in trust for the surviving spouse’s exclusive beneift also may reduce the elective share under this proposal, but they are not 
illustrated here.

(continued from page 24)
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If Election Made   Current Law  Proposed Formula
Estate Subject to Election   $90,000.00  $750,000.00 
Base Elective Share   $30,000.00  $250,000.00

Spousal Benefits Reduce Base Elective Share
* Outright Distributions   $0.00   $0.00*
Elective Share    $30,000.00  $250,000.00 

Total Benefits To Spouse
* Elective Share   $30,000.00  $250,000.00
* Outright Distributions  $0.00   $0.00
    $30,000.00     4.00%  $500,000.00     33.33%

Benefits to Others  $720,000.00     96.00% $500,000.00     66.67%

Example 3: Greedy Surviving Spouse

Assumptions
* Surviving children of the decedent.
* No Pre-Nup

Decedent Spouse’s Estate Plan: 
Probate Estate (net of expenses, debts & taxes)
• Outright to Spouse  $0.00
• To Others (outright or in trust) $300.000.00
    $300.000.00

Nonprobate Assets (Revocable Trust, Retirement, Insurance, etc.)
• Outright to Spouse  $150,000.00
• To Others (outright or in trust) $0.00
    $150,000.00

If Election Made   Current Law  Proposed Formula
Estate Subject to Election   $300,000.00  $450,000.00
Base Elective Share   $100,000.00  $150,000.00

Spousal Benefits Reduce Base Elective Share
* Outright Distributions   $0.00   $150,000.00 *
Elective Share   $100,000.00  $0.00

Total Benefits To Spouse
* Elective Share   $100,000.00  $0.00
* Outright Distributions  $150.000.00  $150,000.00 *
    $250,000.00     83.33% $150,000.00     33.33%

Benefits to Others  $20,000.00       16.67% $300,000.00     66.67%

* Certain assets held in trust for the surviving spouse’s exclusive beneift also may reduce the elective share under this proposal, but they are not 
illustrated here.

(continued from page 25)
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APPENDIX C
AN OUTLINE OF THE PROPOSED ELECTIVE 

SHARE FORMULA

THE ELECTIVE SHARE EQUALS:

I. The “Estate Subject to Election” (§ 3-401(d)), consisting of:

A. The “Augmented Estate” (§ 3-401(b)) made up of of:

i. The decedent’s probate estate (§ 3-401(g));

ii. The decedent’s revocable trusts (§ 3-401(l));

iii. Property in which the decedent held a “Qualifying 
Power of Disposition” (§ 3-401(j)), including:

a. General powers of appointment;

b. The ability to designate the beneficiaries 
(including via POD, TOD or similar 
arrangements); and

c. The ability to control the possession or 
enjoyment of the property if the decedent 
created the power.

iv. The decedent’s share of any joint accounts or 
interests (§ 3-401(h)); and

v. Certain lifetime transfers made by the decedent 
(§ 3-401(i)).

B. Reduced by:

i. Funeral and administration expenses;

ii. Family allowances;

iii. Enforceable claims;

iv. Certain trusts not created by the decedent 
(§ 3-401(d)(4)), or which benefit others with 
disabilities (§ 3-401(d)(5));

v. Lifetime transfers made more than two years 
before the decedent’s death (§§ 3-401(d)(7) and 
(8)), or to which the surviving spouse consented 
(§ 3-401(d)(6));

vi. Real property in which the decedent held a life 
estate without power of disposition (§ 3-401(d)
(9)); and

vii. Certain life insurance policies benefitting close 
family members (§ 3-401(d)(10)).

II. Divided (under § 3-403) by:

A. Three if the decedent leaves surviving issue; or
B. Two if no descendants of the descendant are living.

III. With the quotient of I and II being reduced by the “Spousal 
Benefits” (§ 3-401(n)); consisting of:
 

A. All property passing to or in trust for the benefit of 
the surviving spouse by reason of the decedent’s death.

B. Reduced by:

i. The spouse’s share of any joint property;

ii. Any assets passing to, or held in, a trust of which 
the surviving spouse is not the sole beneficiary or 
that does not meet at least the standard of a “special 
needs trust” under the Maryland Code;

iii. 25% of any trusts created by the decedent of 
which the surviving spouse is the sole beneficiary 
and which meet the definition of a “Marital Trust” 
(§ 3-401(e)) ; and

iv. 33% of any other trust for the exclusive benefit 
of the surviving spouse that meets or exceeds the 
distribution standard of a special needs trust.

(continued from page 26)
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First, consider who the actual owner is and who has autho-
rized access. A duly-appointed fiduciary may be the proper 
person to take possession of computing devices and data 
initially. On the other hand, an employee may be in pos-
session of a company-owned computer or smartphone, so 
the employer may be the proper owner of the devices, and 
the employment agreement may address who it the proper 
owner of the data.  Often the employer will, if requested, 
advise if there is any personal information on the comput-
ing device and share that information with the fiduciary.

For personal computers, some passwords are surpris-
ingly insecure and can be circumvented relatively easily 
by a computer security or forensics expert. They have the 
software (or hardware) to access the data on the device. 
There are Live USB operating systems which would al-
low a fiduciary to attempt the task itself.  Another option 
is to remove the hard drive or solid-state drive from the 
computer and plug it in (externally or internally) to another 
computer to which you do have access/control. If the data 
on the drive is not encrypted, you can access the data stored 
on that drive from that other computer’s operating system. 
However, it may be more prudent for the fiduciary to hire 
and experienced computer or security forensics expert. 

The computer forensics experts are best equipped to access 
smartphone data. It may be practically impossible to access 
the data if it’s the latest hardware/software and encrypted with 
a strong password. And, some smartphones can be configured 
to wipe all of the data on the device after a certain number of 
incorrect password guesses (e.g., 10), which means even a 
4-digit passcode may make the data practically impossible to 

(continued on page 29)

By Robert C. Young, Esq.
Stewart, Plant & Blumenthal, LLC

reality Bites

DATA AND DIGITAL ASSETS AND  
DEATH OR DISABILITY
As we administer estates in the digital age, we are going to 
encounter digital assets.  Hopefully, we are putting provisions 
in our estate planning documents to designate persons who 
are empowered to access and control digital information.  
Statutory authority to do so now exists in Maryland.   See An-
notated Code of Maryland, Estates & Trusts § 15-601 – Mary-
land Fiduciary Access to Digital Assets Act (“MFADAA”).

What happens if the client does not have digital asset pro-
visions in their estate planning documents? Or they have 
digital asset provisions, but become disabled or die without 
leaving information directing someone to the digital as-
sets?  Generally, the information necessary to locate and 
access digital assets is an internet address and a password.

There are some assets that fiduciaries may be able to reach 
without going online.  A primary example would be a bank 
account.  While you may do banking online, if your fiduciary 
knows that you had a bank account, they can go to the bank 
and work through the procedures to get access to the ac-
count.  Similar options likely are available for creditors - bills 
may still come in the mail and the fiduciary can contact the 
creditor and make alternate arrangements to pay the bills.

Increasingly, however, we are storing things online that cannot 
be accessed easily by some other method.  Even if the monetary 
value of these assets may be minimal, the information may 
be important to the family.  Examples include:  photographs 
(online or on a phone or computer that is password protected), 
notes and copies of digital information and family records.

Some of these digital accounts can be shared, some can-
not.  Or your client may not want to share them now.  
You may want to discuss with your client what infor-
mation he or she does not want discovered and why.

With the statutory authority under MFADAA, the problem now 
becomes sorting through and finding the digital assets left behind.

Despite our attempts to incorporate digital asset plan-
ning, many if not most decedents take their user names 
and passwords to the grave with them.  What steps should 
a Personal Representative or Trustee (herein referred to 
for convenience as “fiduciary”) take when it comes into 
possession of the decedent’s computer and cell phone? 
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access. The experts are able to tell you based on the device and 
operating system whether it’s possible to recover any data.

Some final thoughts:

1. We should understand the benefits of strong, secure 
passwords. Hackers are using computers to cut through 
combinations to determine passwords.  Stronger pass-
words are essential to staying ahead of the hackers.

2. Password lockers help you keep track of pass-
w o r d s  a n d  c h a n g e  t h e m  w h e n  n e c e s s a r y 
and automate steps in logging into websites.  

3. Use  passwords  tha t  con ta in  l e t t e r s ,  num-
bers and symbols.  The more variety, the bet-
ter, as it makes the password harder to crack.

4. Password lockers may only be as good as the pass-
word that you use to access the password locker.  
Use a strong password for your password locker.

5. TELL SOMEONE YOU TRUST HOW TO GET TO 

JOIN THE ESTATE AND TRUST LAW E-MAIL LIST

The Estate and Trust Law Section offers an active e-mail list which is 
open to Section members. The e-mail list provides Section members 
the opportunity to post questions or comments concerning issues 
relevant to the practice of estate  and trust law. Members may also 
use the e-mail list to communicate with other Section members on 

items of general interest to the membership.

To subscribe to the e-mail list, please call 
(410) 685-7878 and speak with the 

membership department.
Questions or comments about the e-mail list may be directed to  

the Estate and Trust Law Section care of Kimberly C. Aviles  
at kaviles@csalaw.com.

YOUR PASSWORDS.  This is particularly true in plan-
ning for disability and death.  If you use a password lock-
er, you may only need to keep track of one password.  If 
you do not want to give passwords to someone now, work 
out a secure way to give the information to your fiduciary 
if you are disabled or deceased.  Again, a password lock-
er would reduce the information that needs to be saved 
and held.  Keep in mind, however, having the password 
is not the same as having the legal right to use it.  Check 
the terms of service; you don’t want to set up your trusted 
someone to violate federal or state anti-hacking laws.

6. With respect to your law practice, decide now whether 
you want to be the guardian of client passwords.  If so, 
think about the security of your firm computer system 
and whether you want to store hard copies of client pass-
words.  Consider your liability for doing so and how you 
secure the passwords that clients give you.  Consider that 
clients are likely to change their passwords from time to 
time and what you are holding may become out of date.
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ESTATE AND TRUST STUDY GROUP

Members of the MSBA Section of Estate & Trust Law are invited to 
attend monthly meetings of the Estate and Trust Study Group.  

The Study Group generally meets on the third Thursday of each 
month, October through June.

December 21, 2017:  Kenneth DiBlasi, CRPC, of Morgan Stanley, Investing in Estates 
and Trusts
January 18, 2018:  TBD
February 15, 2018:  TBD
March 15, 2018:  Morriah Horani, Esq., of Pasternak & Fidis, and Guillermo Portillo, M.D., 
of Potomac Psychiatry, Testamentary Capacity
April 19, 2018:  Scott E. Swenson, Esq., of Connolly Gallagher LLP, Comparing Dela-
ware and Maryland Trust Law
May 17, 2018:  TBD
June 21, 2018:  TBD
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Continuing Legal Education Department
Raising the Bar for Education

Keep an eye on the MSBA CLE catalog www.msbacle.org for all 
upcoming live programs.  If you cannot attend the live program 

many are being webcast concurrent with the live program and 
you can find these programs available online, on-demand 
approximately 6-10 days after the live program.  All video 
replays and online programming carry CLE credit just like the 

live programs.  For more information and to register go to: 
msbacle.org

UPCOMING LIVE & LIVE WEBCAST CLE PROGRAM

Registration opening soon for:

“Recent Developments in Estate Administration” – December 15, 2017 | Columbia, 
MD | 9:00 am – 12:15 pm

Missed it Live?  Recent Programs Available On Demand:

“2017 Advanced Estate Planning Institute”

“Preparation of Gift Tax Returns (Form 709) and U.S. and Maryland Estate Tax Returns 
(Forms 706 and MET-1)”

“MSBA 2017 International Estate Planning Conference”

“Premarital Agreements – Drafting and Negotiating from the Estates/Trusts and 
Family Law Perspectives”

“Will Drafting in Maryland”

All are available for purchase from the MSBA’s CLE online catalog @ 
http://msba.inreachce.com/Search/?mediaType=469fc5db-088e-46d0-b1d5-68a4e192523b&category=a63fa2a8-8718-4429-
969d-17e19ccfd922&sortBy=.
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