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Greetings from your new Chair!  As 
has been expressed by many of my 
predecessors in this column, I, too, am 
extremely honored to serve as Chair 
of the Estate and Trust Law Section 
Council.  I do want to acknowledge 
the Past Chairs, all of whom are listed 
on the Section Council website (www.
msba.org/sections/estate-trust), each of 
whom, in his or her own way, continued 
to raise the bar for the Section Council 
and contributed to making it such an 
impressive collection of highly com-
mitted estates and trusts attorneys.  I 
will do my best to continue that pattern 
during my term as Chair.  Furthermore, 
I want to specifically acknowledge my 
immediate predecessor, Charles Abell, 

who successfully guided the Section 
Council last year and provided constant 
advice and support to me as I transi-
tioned to the Chair position. 

I am especially privileged to be work-
ing closely with my fellow officers, 
Mary Alice Smolarek (Chair-Elect) 
and Jon Lasley (Secretary).  They 
have been extremely instrumental in 
all aspects of the Section Council and, 
particularly dedicated to our legislative 
efforts.  Furthermore, we are  fortunate 
to collaborate with the current members 
of the Section Council, who represent 
a diverse group of extremely talented 
estates and trusts attorneys throughout 
Maryland, all of whom are  focused 

on enhancing the practice of law 
for each of us so that we may better 
serve  our clients and the citizens of 
Maryland.

Speaking of the website, I highly 
encourage you to access it periodi-
cally as I believe you will find it to be  
useful in your practice.  The MSBA 
has significantly modified its website 
and those of the various Sections in 
an effort to make them more benefi-
cial to the members.  Every effort is 
made by the Section Council to make 
our website an important resource 
by keeping you current on pertinent 
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developments, listing upcoming educational programs, pro-
viding links to other useful sites, and such other matters.  If 
anyone has any recommendations that would enhance the 
usefulness of the website, please feel free to contact either 
me or Kim Aviles, the current website coordinator for the 
Section Council.

Throughout the year, the Section Council focuses on many 
different programs and initiatives, including organizing 
highly beneficial educational programs for our members, 
collaborating with the Registers of Wills and Orphans’ Court 
Judges on matters of mutual interest, providing input on 
probate rules, overseeing the monthly estate and trust study 
group luncheons, and providing information to our members 
through a variety of publications, both in print and on the 
website.  However, in my experience, the legislative function 
of the Section Council has been, and continues to be, one 
of its most successful and important functions.  Throughout 
the years, various members of the Section Council have 
spent countless hours learning the legislative process in An-
napolis and educating other members of the Section Council 
on drafting legislation, seeking sponsors, working with 
legislators, and testifying in support of proposed legislation, 
which efforts are ongoing in various capacities throughout 
the year.  Not every piece of proposed legislation gets en-
acted.  However, significant examples of legislation that has 
become law in recent years include the Maryland Trust Act, 
the Maryland General and Limited Power of Attorney Act, 
and, more recently, the Maryland Fiduciary Access to Digital 
Assets Act (“FADAA”).  

As detailed in the Notes from the Chair from Charles Abell 
in the Spring 2016 Newsletter, the Section Council was suc-
cessful in having four of its five bills enacted following the 
2016 legislative session, one of which was FADAA.  The 
other three bills impacted certain parts of the Maryland Trust 
Act.  Two of them should enhance trust administration and 
result in time and cost savings for trusts and their benefi-
ciaries throughout Maryland, and the third one removes an 
inconsistency between wills and revocable trusts regarding 
the impact of divorce.  The fifth bill, which involves a sub-
stantial overhaul to the Maryland elective share statute, is 
one that we intend to reintroduce (with some modifications) 
in the 2017 legislative session.  As with some of the other 
bills noted above, we believe that this is a needed change in 
our law, and we will advocate for a successful enactment at 
the end of the 2017 session.  We are fortunate to have the 
cooperation of the Elder Law Section on this particular bill.  
We are also actively pursuing a number of other legisla-
tive possibilities for the upcoming session, some of which 
involve collaboration with other MSBA Sections, and we 
hope to meet, if not exceed, the success we realized in the 

2016 legislative session.  

The legislative efforts of our Section Council were formally 
recognized this past June by the MSBA Board of Governors, 
which presented the Estate and Trust Law Section Council 
with the Presidential Best Section Project to Benefit its 
Members award in recognition of our legislative program.  I 
was quite honored to serve as the Legislative Chair last year, 
and work with a group of superior attorneys, including not 
only Jon Lasley and Mary Alice Smolarek, but also Mike 
Davis and Anne Coventry (who was the main proponent of 
FADAA).  All of the members of the Section Council actively 
participated in drafting and reviewing proposed bills, making 
appropriate modifications to them, and supporting the activi-
ties of the Legislative Committee in every way possible.  I 
have no doubt that Mary Alice will continue that effort in her 
role as Legislative Chair for the 2017 Session.

The Section Council meets on a monthly basis and addresses 
matters that we believe are of interest to our Section members 
in our practices.  Many of these ideas come from either our 
own experiences or from discussions on the Estate and Trust 
Law Section listserv, but also can certainly originate from any 
one of you.  I highly encourage anyone who has a suggestion 
or a concern with respect to the practice of estates and trust 
law to contact me or any member of our Section Council; 
we are here to serve you and assist you with developing and 
maintaining a rewarding practice not only for your benefit 
but for the benefit of all of our clients.

I look forward to working with you this year!

  Editors’ NotE 
Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest to 
Section members.  The Newsletter can be better tailored to 
suit members’ needs with input from you.  If you would like 
to suggest a future topic or change of format, or if you would 
like to submit an article, please contact:

Anne W. Coventry
Pasternak & Fidis, P.C.
7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814
301-656-8850 | 301-656-3053 fax
acoventry@pasternakfidis.com 

Janet i. McCurdy
Janet I. McCurdy, P.A.
115 West Patrick Street
Frederick, MD 21701
301-698-1932 | 301-698-1877 fax
jmccurdy@jmccurdylaw.com
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You have two options for exiting a marriage:  divorce or 
death.  Those who exit a marriage vertically must contend 
with property division laws that protect economically disad-
vantaged spouses, while those who leave horizontally can – in 
many cases – effectively disinherit their spouses as the result 
of Maryland’s weak elective share law.  Said another way, if 
you divorce, Maryland law makes it very difficult for your 
spouse to leave you destitute; but if your spouse dies, she 
can leave you with next to nothing but limited legal recourse 
and large legal bills.  

This article discusses the current application of Maryland’s 
elective share statute, §3-203 of the Estates & Trusts Article1, 
identifies certain shortcomings that render the law largely 
ineffective, and recommends enactment of augmented estate 
legislation to effectuate the legislative intent upon which the 
elective share right is premised.  

The underlying purpose of Md. §3-203 is well-understood:  a 
surviving spouse must not be impoverished or disinherited as 
the result of the deceased spouse’s testamentary shenanigans.2  
This law had sharp teeth in olden days when property was 
primarily disposed of via will.  Due to the prevalence of re-
vocable living trusts, retirement plan accounts, life insurance, 
and joint ownership of real and personal property, practical 
application of Md. §3-203 can produce undesirable and un-
expected results that adversely affect decedents’ surviving 
spouses and intended beneficiaries.  

Md. §3-203 – Right to Elective Share
Md. §3-203 provides, in pertinent part, as follows:

A surviving spouse is entitled to claim a one-third or • 
one-half share of the deceased spouse’s “net estate”

The share is one-third if the decedent is sur-• 
vived by issue
The share is one-half if the decedent has no • 
surviving issue

“Net estate” is defined in paragraph (a) as • 
the property of the decedent passing by testate • 
succession, without a deduction for State or 
federal estate or inheritance taxes, and reduced 
by funeral and administration expenses, family 
allowances, and enforceable claims and debts 
against the estate.

Md. §1-101(r) - Property
Md. §1-101(r) provides the following definition of “property” 
for all purposes under the Estates & Trusts Article:

By Alex S. Tanouye, Esquire; Pasternak & Fidis, P.C.

a Call For augmeNted  
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“Property” includes both real and personal property, 
and any right or interest therein.  “Property” refers to 
(1) all real and personal property of a decedent and (2) 
any right or interest therein which does not pass, at the 
time of the decedent’s death, to another person by the 
terms of the instrument under which it is held, or by 
operation of law.

Modern Financial Arrangements,  
Estate Planning Trends, and Litigation

The most glaring defect of Md. §3-203 is its limited appli-
cation to “property passing by testate succession.”  By its 
clear language, Md. §3-203 applies to none of the following 
property interests held by a predeceasing spouse:

property held in a revocable living trust during the set-• 
tlor’s lifetime;
jointly owned property passing by right of survivorship;• 
life insurance proceeds, retirement plan benefits, and • 
annuities (unless the decedent spouse’s estate is the 
designated or default beneficiary); and
accounts with “pay on death” or “transfer on death” • 
designations.

Maryland practitioners know that these types of non-testamentary 
property now constitute a significant portion, and many times the 
entirety, of many decedents’ gross estates.  Wills, on the other 
hand, regularly dispose of little more than peanuts.  In a divorce, 
all of the above property is taken into consideration in determin-
ing how marital property will be distributed between the parties.  
Upon death, however, such non-testamentary property is ignored 
entirely by statute, and a surviving spouse seeking to claim a 
share of it must resort to extraordinary legal action, which can 
be prohibitively expensive.  

The only remedy currently available to a surviving spouse 
seeking to include non-testamentary property in the elective 
share is to establish that the decedent caused the property 
to pass (i) outside of his/her will (ii) to someone other than 
the surviving spouse and (iii) in frustration of the surviving 
spouse’s marital rights.  A claim of this type must be pursued 
in the Circuit Court, rather than the Orphans’ Court, because 
it involves a claim with respect to property that is omitted 
from the decedent-spouse’s probate estate.  

The Court of Appeals, in Karsenty v. Schoukroun, established 
a set of factors to be used in determining whether a dece-



44

(continued on page 5)

(continued from page 3)
Augmented. . .

dent’s lifetime transfer of property, e.g., to a revocable trust, 
frustrated the surviving spouse’s marital rights (to an elective 
share) by removing property from testation and, therefore, the 
ambit of Md. §3-203.3  Unfortunately, an aggrieved spouse 
must litigate to have non-testamentary property included as 
part of the elective share.  Filing an elective share claim is 
quite simple, requiring only a timely filed form.  Invalidat-
ing a decedent-spouse’s lifetime transfers involves litigation, 
which is often costly and unpredictable.  Insofar as the onus 
for claiming a share of non-testamentary property is on the 
surviving spouse who, as the result of being disinherited, may 
have no access to funds with which to initiate legal action, 
non-testamentary property can effectively be removed from 
a surviving spouse’s reach.  

Under certain circumstances, a surviving spouse stands to 
benefit disproportionately from non-testamentary property 
over other intended beneficiaries of the decedent-spouse.  For 
example, assume that a decedent-spouse owned substantial 
(in value) non-testamentary property, all of which passed 
to the surviving spouse, and a less valuable – but sentimen-
tally important – real property which the decedent-spouse 
intended to pass to her children from a prior marriage via 
will.  The surviving spouse in this example could disrupt the 
decedent-spouse’s estate plan by electing to take a one-third 
share of the real property intended for the decedent-spouse’s 
children.  The non-testamentary property, under Md. §3-203, 
is disregarded, even though its value might far-surpass that 
of the real property. 

Real Estate, Real Problems
Although the text of Md. §3-203 seems clear as to what prop-
erty is covered, the statute has a glaring flaw – it makes no 
mention of a Maryland decedent’s out-of-state real property.  
This oversight can produce confounding problems in the 
context of an elective share claim due to conflicts, or mere 
disconnects, between the law of Maryland and the law of any 
other jurisdiction where a Maryland-domiciled decedent’s 
real property is situated.  The lack of consistent state laws4 
governing spousal election rights over non-domiciliary real 
property exacerbates this flaw in Md. §3-203.  

As noted previously, Md. §3-203 applies to “real and per-
sonal property” of a Maryland decedent “passing by testate 
succession.”  In most instances, a valid will admitted to 
probate in Maryland will operate to dispose of real property 
elsewhere – typically in an ancillary administration.5  In such 
cases, the disposition of non-domicile real property will be 
governed under the will of the Maryland decedent.6  If, and 
to the extent, real property situs laws conflict with those of 
Maryland, however, the doctrine of lex loci rei sitae holds that 
the situs jurisdiction’s laws (rather than the domicile laws) 

govern the disposition of real property located there.7  With 
regard to a decedent-spouse’s non-Maryland real property, if 
Md. §3-203 conflicts with the laws of the situs jurisdiction, 
the spouse’s election may not apply to the non-Maryland 
real property.

The majority of states have laws which provide that, with 
respect to real property, the law of the decedent’s domicile 
governs the surviving spouse’s elective share rights.  The 
surviving spouse of a Maryland-domiciled decedent should 
be able, in such states, to claim a one-third or one-half share 
of real property situated there pursuant to Md. §3-203.  
Notably, this is the law in every neighboring state or com-
monwealth8 – i.e., Pennsylvania, Delaware, Virginia, and 
West Virginia.9  

Three common law states, namely North Carolina, Iowa, and 
New York,10 have laws that limit the elective share to surviv-
ing spouses of domiciliary decedents.  Real property owned 
in any of these states by a Maryland-domiciled decedent 
may, therefore, be omitted completely from the surviving 
spouse’s elective share under the laws of Maryland and the 
situs state.  The omission of any reference to non-Maryland 
real property in Md. §3-203, which applies to “all real and 
personal property of the decedent” “passing by testate suc-
cession” without regard to situs, creates an ambiguity that 
has yet to be resolved in Maryland case law.  

On one hand, a testate, Maryland-domiciled decedent’s 
real property in North Carolina, Iowa, or New York will be 
distributed in accordance with the decedent’s will, i.e., by 
testate succession.  On the other hand, Maryland law may 
not govern how title to property in any other state passes, 
under the doctrine of lex loci rei sitae.  If Md. §3-203 does 
not, due to a conflict of laws, account for this possibility, 
the statute cannot produce the intended purpose of the law, 
and the electing spouse can effectively be disinherited of a 
significant property interest.  

Some might argue that lex loci rei sitae means that non-
Maryland real property is not part of the “net estate” under 
Md. §3-203, even though the real property passes by testate 
succession.  This argument is based on the omission of non-
Maryland real property from the so-called “probate estate,” 
a colloquial term generally referring to property listed on 
the inventory and accounts, or final reports, filed during the 
course of administration in Maryland.11  
Omission of non-Maryland real property from the “net es-
tate” on the basis of lex loci rei sitae could lead to disastrous 
consequences in the case of real property located in any of 
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the majority of states that defer to the decedent’s domicile 
for elective share purposes.  The Maryland legislature cannot 
have intended the term “net estate,” as used in Md. §3-203, 
to have multiple meanings.  That is, “net estate” cannot at 
the same time exclude real property in Iowa, North Carolina, 
and New York, but include real property in other states whose 
elective share statutes defer to Maryland (or domicile) law.  
If “net estate” excludes absolutely all non-Maryland real 
property, then the surviving spouse cannot claim an elective 
share of non-Maryland real property, period.  In other words, 
Md. §3-203 would effectively deny the surviving spouse of 
a Maryland-domiciled decedent the right to claim a share of 
non-Maryland property even though the situs state would 
allow it.  This outcome is both illogical and inconsistent with 
the purpose of Md. §3-203, which is to prevent surviving 
spouses from being impoverished or disinherited.  

Another view, to which the author subscribes, is that Md. 
§3-203, does, in fact, account for and include non-Maryland 
real property passing under the will of a domiciliary decedent, 
by virtue of the way the statutory share is determined and 
paid, and provides a mechanism for satisfying the spouse’s 
statutory share.  

Again, Md. §3-203 clearly provides that any property of 
a decedent passing by testate succession is subject to the 
spouse’s right of election.  Real property located in any other 
state (including North Carolina, Iowa, and New York) which 
passes under the decedent’s will is covered under Md. §3-203 
and, therefore, should be subject to the spouse’s right of elec-
tion.  Under Md. §3-208(b), contribution to the payment of 
the spouse’s elective share “shall be prorated among all lega-
tees,” and the non-spouse legatee(s) can contribute an interest 
in specific property or “pay the surviving spouse in cash, or 
other property acceptable to the spouse, an amount equal to 
the fair market value” of the spouse’s interest resulting from 
the election.  Although lex loci rei sitae denies Maryland 
the right to direct how real property in another state is to be 
distributed, §3-208(b) puts the onus of satisfying the spousal 
elective share on the non-spouse legatee(s) and, therefore, 
does not interfere with the laws of other states where the 
decedent-spouse’s real property is located.  Under §3-208(b), 
each non-spouse legatee is required to contribute a pro rata 
share of the spouse’s elective share amount, and the legatee 
could agree to contribute an interest in non-Maryland real 
property in satisfaction of the legatee’s pro rata share.  

Consider the following scenario:

Maryland-domiciliary decedent (with issue surviving), at 
the time of her death, owns real property in North Caro-
lina worth $750,000 and a bank account with $90,000.  If 
the decedent disinherits her spouse under her will, mak-
ing her issue the sole residuary legatees, North Carolina 
law does not give the surviving spouse a right to elect to 
take a share of the North Carolina real property.  If Md. 
§3-203 does not apply to the North Carolina property, 
the surviving spouse’s share is one-third of the Maryland 
“net estate,” which would be the $90,000 bank account 
after reduction for debts and administration expenses.  
What if the North Carolina real property has associated 
expenses totaling $30,000?  Those expenses would be 
paid from the bank account and therefore reduce the “net 
estate” to $60,000, leaving the surviving spouse with a 
$20,000 elective share, and the decedent’s issue with 
$40,000 and the entire North Carolina property.  If, on 
the other hand, Md. §3-203 applies to the North Carolina 
property, the Orphans’ Court – which cannot interfere 
with North Carolina property law – may be unable to do 
anything other than direct distribution of the entire bank 
account (net of expenses) to the spouse.

Alternatively, assume the decedent’s real property is 
instead in Virginia.  In this case, the surviving spouse 
should be entitled to a one-third share of the Virginia real 
property pursuant to Virginia law, which defers to Mary-
land’s elective share rules; in this way, the intent of Md. 
§3-203 is effectuated.  Interestingly, Virginia is among 
the jurisdictions (including North Carolina) where title 
to real property “drops like a rock” to legatees or heirs 
at the moment of death, yet a surviving spouse’s right 
of election (regardless of the decedent’s domicile) over 
real property still applies.  

The above scenarios illustrate just one of the problems that 
Md. §3-203 – with its limited, testamentary application and 
imprecise language – fails to address when non-Maryland real 
property is involved.  If you are dubious about the appeal of 
an augmented estate regime, I encourage you to incorporate 
retirement benefits, life insurance, debt, and/or tenants-by-
the-entirety property into the above scenario and then play 
around with the numbers.  The math-induced headache will 
make you a believer.  

The Augmented Estate Regime
An augmented estate regime expands the pot of assets subject 
to an elective share claim to include non-probate property.  
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While augmented estate laws differ in their details, some of 
which are more important than others, the underlying concept 
reflects modern property ownership structures and estate 
planning techniques.  Generally speaking, an augmented 
estate includes all property that passes by reason of death and 
is not limited to testamentary dispositions.  In determining 
the amount of the surviving spouse’s elective share of the 
augmented estate, many statutes account for the surviving 
spouse’s own separate assets, the duration of the marriage, 
and spousal abandonment.  Md. §3-203, in its current form, 
does none of those things.  

The augmented estate structure protects the surviving spouse, 
in a manner consistent with laws governing distribution of 
property upon divorce, as well as non-spouse beneficiaries 
who are natural objects of the decedent’s bounty.  Fourteen 
states now have augmented estate laws, or near equivalents, in 
effect.12  Most common law property states that lack compre-
hensive augmented estate laws have some version of the aug-
mented estate concept on their books, expanding the elective 
share beyond testamentary property.  Georgia is the lone outlier 
– its laws provide no elective share rights whatsoever.  

When considering the merits of an augmented estate re-
gime, one might wonder what arguments, if any, support 
retaining the current, limited version of Md. §3-203.  Does 
Maryland’s current elective share law have any practical 
or jurisprudential advantage(s) over the augmented estate 
regime?  The only practical benefit appears to be simplicity 
of execution.  To this point, then-law professor S. Jay Plager, 
noted the following:

The probate court need only know the total value of the 
estate to which the forced share applies and the appli-
cable proportion of the estate (as set out in the statute) to 
which the surviving spouse is entitled.  There is usually 
no occasion for the taking of testimony about family 
relationships and history and no need for the application 
of judicial discretion.

This simplicity, however, harbors the method’s principal 
disadvantage – its total insensitivity to the surviving 
spouse’s actual need, the contribution the survivor may 
have made to the estate, and the reason why the testator, 
who presumably knew his family situation as well as 
anyone, preferred his particular dispository plan.13

Where a law is concerned, simplicity is appealing, but not 
when it results in outcomes that bear no relation to the law’s 
purpose.  The purpose of Md. §3-203 is to provide a percent-
age of the decedent-spouse’s property to the surviving spouse.  
The ease with which one can reduce her or his “net estate,” 
as defined in Md. §3-203, to zero undercuts completely the 

advantage of simplicity.  One-third, or one-half, of zero is 
always zero.  The unpredictable and costly judicial option for 
expanding the “net estate” pursuant to the principals outlined 
in Karsenty v. Schoukroun provides inadequate protection that 
is, in many cases, unavailable to a disinherited spouse who 
cannot independently afford to litigate.  Moreover, the results 
can harm a decedent’s non-spouse beneficiaries just as easily 
as they can harm the surviving spouse, which may have been 
the ultimate result of the Karsenty v. Schoukroun ruling.  

From the standpoint of jurisprudence, defenders of current 
Md. §3-203 may argue that augmented estate laws infringe 
on the right of free testation, and that any infringement is 
objectionable.  This argument may hold sway in the State of 
Georgia, but every other jurisdiction, including the District 
of Columbia the territories of Puerto Rico and Guam, already 
limits freedom of testation in some fashion.  The only real 
question, therefore, is to what extent the State of Maryland 
should limit the right of free testation in order to effectuate 
the intent behind Md. §3-203.  

Even estate planners who hold simplicity and/or the right of 
free testation in higher regard than the protection of surviv-
ing spouses from de facto disinheritance cannot ignore the 
benefits of predictability and comprehensiveness that a well-
crafted augmented estate structure would provide.  Whether 
you represent a planning client who wishes to disinherit her 
spouse, a widow(er) seeking to claim an elective share, or a 
non-spouse beneficiary whose legacy is subject to reduction 
due to an elective share claim, your client will be better off 
knowing with reasonable certainty and precision what prop-
erty is subject to the elective share and how the share will be 
satisfied.  Maryland’s current law is, at once, too vague and 
too limited to be useful.  

House Bill 1229 – A Precursor of Future Legislation?
Md. §3-203 can be rendered totally ineffective through in-
advertent or devious estate planning.  Consequently, in order 
to bring non-testamentary property and non-Maryland real 
property into the equation necessitates enactment of new leg-
islation capable of providing the protections that Md. §3-203 
fails to provide.  Efforts to overhaul Md. §3-203 have been 
made many times, yet have all failed for various reasons.  
During the prior legislative session, augmented estate legis-
lation in the form of House Bill 122914 was nearly enacted, 
but ultimately failed to become law for political reasons 
unrelated to the legislation itself.  The author understands 
that the MSBA Estate and Trust Law Section Council will 
again, during the upcoming legislative term, seek to secure 
passage of augmented estate legislation substantially similar 
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to House Bill 1229.  

Below are highlights of the augmented estate legislation as 
contained in House Bill 1229:

The “augmented estate” will consist of the decedent’s • 
gross estate, reduced by the following:15 

Funeral and administration expenses• 
Family allowances• 
Enforceable claims• 
Non-Maryland real property• 16

The surviving spouse will be entitled to a one-third (if • 
decedent has surviving issue) or one-half (if no surviving 
issue of the decedent) elective share of the “augmented 
estate.”
The elective share is reduced by the value of “spousal • 
benefits,” defined as the aggregate value of property 
passing to the surviving spouse outright and fractions of 
property held in certain types of trusts for the surviving 
spouse’s lifetime benefit.
The elective share will be satisfied from testamentary • 
property, revocable trust property, and non-testamentary 
property, in that order of priority (although the decedent 
can direct a different ordering rule).
A spouse or other person whose interest is affected by • 
the elective share may petition the court to modify the 
value of the “augmented estate,” the “spousal benefits,” 
and/or the source of payment of the elective share.
Upon filing an election, an electing spouse serving as (1) • 
personal representative of the decedent-spouse’s estate 
or (2) trustee or trust advisor of the decedent-spouse’s 
revocable trust will be removed from office.17

There was a time when trusts were used so infrequently that 
the Maryland Code had no need for comprehensive statutes 
governing their creation, administration, and termination.  
That time came to an end, and we now have the Maryland 
Trust Act, which guides us on a myriad of trust issues that 
had been uncertain.  Given the increasing prevalence of 
revocable living trusts and other non-testamentary property 
transfer regimes, Md. §3-203 – in its current form – func-
tions as legislative blinders that divert attention away from 
the real action.  

The law’s myopic focus on dispositions under a last will 
and testament can encourage estate planning shenanigans 
which thwart the rights of surviving spouses and force them 
to take costly, time-consuming legal action to undo.  It also 
can produce unfavorable results for non-spouse legatees 
forced to bear the burden of the spouse’s elective share.  In 
the context of non-Maryland real property, Md. §3-203 may 
eliminate a right of election that the legislature intended to 

confer.  Augmented estate legislation is vital to ensuring 
that we and our clients can plan for the orderly disposition 
of property at death in a manner that accounts for modern 
property ownership and common estate planning techniques 
and that also balances the interests of all affected parties.  

Endnotes
1 All references to “Md. §3-203” and other sections of the “Md. 
Code” are to provisions under the Estates & Trusts Article.
2 Karsenty v. Schoukroun, 406 Md. 469 (2008).
3 Id.  Also see Sykes, Melvin J., Inter Vivos Transfers in Violation of 
the Rights of Surviving Spouses, Md. Law Rev. Vol. X, No. 1 (Win-
ter 1949).  In Karsenty v. Schoukroun, the Court of Appeals relied 
heavily on the analysis set forth in Mr. Sykes’s seminal article.  
4  Community property regimes provide an alternative to the elective 
share construct and largely avoid the problems that arise in common 
law property states.  Broadly speaking, spouses in community prop-
erty states have equal rights to community property during life and 
after death, and so the elective share construct is unnecessary.  
5  See Bozeman, Robert M., The Conflict of Laws Relating to Wills, 
Probate Decrees and Estates, American Bar Journal Volume 49, 
No. 7 (July 1963).
6  Id.  
7  Id.  
8  In the District of Columbia, the right of a non-domiciliary dece-
dent’s surviving spouse is no different than that of a D.C. domicili-
ary’s surviving spouse (right of renunciation against the will).  This 
is similar to Maryland’s law governing a non-domiciliary decedent’s 
surviving spouse. 
9  The following common law property states also provide that the 
spousal election laws of the decedent’s domicile apply:  Colorado; 
Hawaii; Illinois; Maine; Michigan; Minnesota; Montana; Nebraska; 
New Jersey; North Dakota; Oregon; South Carolina; South Dakota; 
Utah; and Wyoming.  Incidentally, non-community real property 
in California is also subject to laws of the decedent’s domicile, 
notwithstanding the state’s community property laws.  
10  Under New York law, the surviving spouse of a non-domiciliary 
decedent can elect to take a share of New York real property, but 
only if the decedent’s will directs that disposition of any New York 
property is to be governed under New York law.  
11  Non-Maryland real property is required to be reported on the 
information report.
12  These include:  Alaska; Colorado; Delaware; Hawaii; Idaho; 
Maine; Minnesota; Montana; Nebraska; New Jersey; New York; 
South Dakota; Utah; and West Virginia.  In addition, nine states 
have community property (or quasi-community property) laws that 
obviate elective share statutes.
13  Plager, Sheldon J., The Spouse’s Nonbarrable Share:  A Solution 
in Search of a Problem, Univ. of Chicago Law Rev., Vol. 33, Issue 
4 (1966).  Judge Plager now sits on the U.S. Court of Appeals for 
the Federal Circuit.
14  House Bill 1229 can be viewed here: http://mgaleg.maryland.
gov/2016RS/bills/hb/hb1229t.pdf
15  The term “gross estate” is defined with reference to federal 
estate tax law.  
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16  Omission of non-Maryland real property from the augmented 
estate, as provided in House Bill 1229, is highly unusual.  If enacted, 
this feature would make Maryland the only augmented estate juris-
diction in which a decedent’s non-domicile real property is omitted 
from the augmented estate.  Curiously, non-Maryland real property 
that does pass to the spouse would be included in the “spousal ben-
efits” and, consequently, would reduce the amount of the elective 

share.  The modification provision described in the penultimate 
bullet, above, provides a possible mechanism for rectifying an 
inequitable result of omitted non-Maryland real property from the 
augmented estate.  
17  The trustee removal provision, as it appears in House Bill 1229, 
may be waivable pursuant to the judicial modification provision 
discussed in endnote xvi, above.
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By Cheryl Sellers Johnson; Principal, Press & Dozier, LLC

highlights oF the  
2016 advaNCed estate PlaNNiNg iNstitute

The Maryland State Bar Association held the 2016 Advanced 
Estate Planning Institute on Wednesday, May 5, 2016, in 
Columbia, Maryland.  This annual day-long conference 
provides participants with a comprehensive review of the 
latest advanced hot topics in estate planning.  This year’s 
event covered five important and timely topics.

aN uP d at e F r o m tr e a s u ry—se C t i o N 2801 
regulatioNs, Basis rePortiNg requiremeNts, aNd 
2016 greeNBook ProPosals
The first session was presented by Catherine Veihmeyer 
Hughes, Esq., of the US Department of the Treasury, who 
took a deep dive into the all-important Greenbook Proposals 
for 2017 as they relate to estate planning and covered other 
significant federal tax matters.  

Introduction
In February 2016, the Obama administration proposed its 
final budget and the Treasury Department in turn released 
the General Explanations of the Administration’s Fiscal Year 
2017 Revenue Proposals (the “Greenbook”).   The Green-
book is the President’s legislative wish list.  In last year’s 
Greenbook, there were nine proposals related to the transfer 
tax system.  Out of the nine proposals from last year, eight 
of them did not make it into law and they re-appeared in this 
year’s Greenbook unchanged.  The ninth proposal, to require 
consistency in the value for transfer tax purposes and income 
tax purposes, did make it into law.

2017 Greenbook Proposals
The eight proposals in the 2017 Greenbook related to estate 
and gift taxes are:

Restore the Estate, Gift, and Generation-Skipping Trans-1. 
fer (GST) Tax Parameters in Effect in 2009
Expand Requirement of Consistency in Value for Trans-2. 
fer and Income Tax Purposes
Modify Transfer Tax Rules for Grantor Retained Annuity 3. 
Trusts (GRATs) and Other Grantor Trusts
Limit Duration of the Generation-Skipping Transfer 4. 
(GST) Tax Exemption
Extend the Lien on Estate Tax Deferrals where Estate 5. 
Consists Largely of Interest in Closely Held Business
Modify Generation-Skipping Transfer (GST) Tax 6. 
Treatment of Health and Education Exclusion Trusts 
(HEETs)
Simplify Gift Tax Exclusion for Annual Gifts7. 
Expand Applicability of Definition of Executor8. 

One proposal of note is the proposal to expand the applicabil-
ity and the definition of “Executor”. Currently, the definition 
of Executor only works for estate tax purposes.  Consequent-
ly, there are more and more and more clients, particularly 
with all of the filings that have to be done to report interest 
in accounts overseas, the FBAR, etc.  When a person has 
died, the family is trying to resolve these unfinished issues, 
unfinished income tax issues, and unfinished FBAR issues.  
However, the Service cannot rely on the Executor’s signature.  
The definition of Executor needs to be expanded so that it 
applies to all tax issues that arise when a person has died.  

The Priority Guidance Plan
A priority for the Treasury Department is to provide guid-
ance on the basis of assets in a grantor trust at death.  If 
assets in that trust are not part of the gross estate when the 
decedent dies, the question arises whether the assets receive 
an adjustment in basis on death.  That is a question that has 
been debated in the press and articles for quite a while.  The 
Treasury Department has put this issue on the priority guid-
ance plan. 

Another item that was on the horizon as of the date of the 
Institute was what became Revenue Procedure 2016-49 
regarding the validity of a QTIP election on an estate tax 
return filed only to elect portability.  Back in 2001, the Service 
issued a Revenue Procedure saying that if a QTIP election 
is made but the QTIP election was not needed to reduce the 
tax, the QTIP election would be treated as void.  This became 
problematic if the form was filed in order to elect portability.  
Revenue Procedure 2016-49 provides that the IRS will not 
treat an unnecessary QTIP election as void if the executor 
made a portability election.

Final regulations will be out soon for section 2032 regard-
ing the alternate valuation election.  Recall that regulations 
were issued several years ago that were not well received.  
Based on many comments and complaints, the regulations 
were pulled back and a new set of proposed regulations was 
issued in 2011.  The Treasury Department is now finalizing 
those regulations, which address the question of changes 
that occur during the alternate valuation period and which 
of those changes trigger valuation as of the date of entry and 
which ones do not.
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Also on the horizon are proposed regulations under section 
2033 dealing with how deductions are calculated for estate tax 
purposes.  These proposed regulations deal with two issues: 
(1) the application of present value concepts in 2033 and (2) 
what to do about personal guarantees, e.g., whether debts that 
the decedent has guaranteed get a deduction under 2033.  

One item on the priority guidance list that is underway but 
will take a significant amount of time to complete is a pro-
posed set of regulations under 469 dealing with the concept 
of material participation by a trust or estate.  The Treasury 
Department is taking the approach that it is not wedded to 
any particular approach or viewpoint that has been espoused, 
rather is starting from scratch and everything is on the table.  
Treasury has been working through a number of different 
examples and fact patterns.

Treasury also is working on a set of proposed regulations 
under section 6166.  It has been an issue for a long time 
now as to whether when making a 6166 election one needs 
to provide security, such as a lien or bond,  and how the 
Service is going to decide when to demand security.  There 
actually are two sets of regulations currently under 6166.  
There’s a set of regulations under 6166a that initially were 
enacted under the original version of 6166, which has been 
repealed but those regulations are still in the set of regula-
tions because everybody relies on those rules to be extended 
that are still consistent with the current version of statute.  
Thus, Treasury not only is addressing the issues of security 
but it is going to get rid of those 6166a regulations, revise 
the current 6166 regulations so that there is a cohesive set 
of regulations under the current statutes 6166.  Treasury has 
been working on this project for five years and it appears to 
be nearing the end.

Section 2801 Regulations
Many attorneys believe that they will not encounter Covered 
Expatriate matters.  Any client, however, who comes in for 
estate planning who might receive anything from somebody 
who is a non-citizen, who at one time lived in the United 
States, may be subject to these rules.  Section 2801 was 
enacted in 2008 and imposes a new transfer tax on covered 
gifts and covered bequests for Covered Expatriates.  Covered 
Expatriate is defined in the statute as someone who expatri-
ated or gave up his or her US citizenship after the enactment 
of the statute and satisfies a number of tests.  The individual 
on the date of expatriation either had an average annual net 
income tax of $124,000 for more than five years, had net 
worth of $2M, or did not certify that he or she satisfied all US 
tax obligations for the preceding five years.  Once a Covered 
Expatriate, always an expatriate (unless the individual comes 
back to the United States and subjects himself or herself to 

US taxes).
So what is taxed?  When the expatriate gives anything to 
a US person after the date of enactment of the statute, it is 
taxed at the highest gift tax rate and the tax is imposed on the 
recipient.  Each recipient may deduct $14,000 or the current 
annual exclusion amount regardless the number of donors.  
The definition of covered gifts, essentially, is everything 
that would have been a gift if made by a US person.  It is 
different, however, from what is subject to gift tax because 
the definition of a covered gift does not depend on whether 
the property is a taxable gift for gift tax purposes.  Annual 
exclusion gifts are covered gifts.  Gifts under 2503, paid for 
medical and tuition, are covered gifts.  There is no exclusion 
under 2801 for those kinds of transfers.

What is excluded in a definition of a covered gift or covered 
exclusion is anything reported on a timely filed estate or gift 
tax return or anything that would have qualified for the mari-
tal or charitable deduction had the donor been a US person.  
One challenge is that the recipient may not know that he or 
she is subject to 2801.  It depends on whether the donor or 
expatriate reported the property on a timely filed estate or 
gift tax return.  The Service knows whether that is the case, 
but 6103 limits the information that the Service can share.  
If the donor is deceased, the recipient may ask the Service 
for information to allow the recipient to determine whether 
the donor was a Covered Expatriate and whether he or she 
timely reported the timely filed gift tax return reporting on 
this particular property.  If the donor still is alive, however, 
the Service cannot share any information with the recipient 
unless that donor signs a consent to release that information.  
There is a process in the proposed regulations that allows one 
to file a protective form 708 under Section 2801.  Filing a 
protective form 708 reporting everything and not paying the 
tax will start the tolling of the statute of limitations.

The general rule is that the person who has to report the 
transfer and pay the tax is the recipient.  If the Covered 
Expatriate makes a contribution to a domestic trust, it is the 
trustee who has to file the 708 and pay the tax.  If the Covered 
Expatriate makes a gift to a foreign trust, the foreign trust is 
not subject to 2801.  If that foreign trust, however, later makes 
a distribution into a US beneficiary, the US beneficiary has 
to file a 708 reporting the trust distribution.  The portion of 
the distribution attributable to the covered gift or bequest is 
subject to the tax.

Be aware that filings under 2801 do not replace 3520 FBAR 
that any US person has to make in regard to any interests in 
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foreign account or assets.

Basis Reporting Requirements
The Basis Reporting Requirements statute was enacted on 
July 31st of last year with an immediate effective date.  The 
first filings of the 8971 were due (after multiple extensions) 
on June 30th.

The statute has three parts.  It creates section 1014(f) which 
imposes a consistency requirement on certain properties that 
increase the estate tax liability.  The second thing the statute 
does is impose a reporting requirement under section 6035 
and that includes reporting both to the Internal Revenue Ser-
vice and to the recipient of that property and that applies to all 
property reported on a 706 that is required to be filed.  Those 
two parts of the statute operate on two different universes of 
property and the exceptions that apply to 1014F do not apply 
to the reporting requirements under 6035.

The third part of the statute is section 6662(b)(8), which im-
poses a penalty on each recipient who violates the consistency 
requirement.  Note that for purposes of these regulations the 
term Executor is defined in section 2203 but it also includes 
any person required to file an estate tax return under (a) or 
(b) of 6018.

The statute says that the basis of property acquired or passed 
from a decedent cannot exceed the property’s final value as 
determined for estate tax purposes or if not determined, the 
value reported under 6035.  The proposed regulations con-
strue that statute to mean that the initial basis of that property 
that cannot exceed the final value for estate tax purposes.  

The consistency requirement applies whenever the taxpayer 
reports a taxable event regarding the property.  The regula-
tions also make it clear that the consistency requirement stays 
with the property no matter who owns it.  Consequently, if 
property is transferred from the beneficiary to another person, 
the other person is subject to that consistency requirement as 
long as the basis of the property in the hands of the owner is 
based on the date of death value under 1014.  

Property subject to the consistency requirement is property 
in the estate that increases the estate tax liability determined 
after the applicable credit other than property that maybe 
excepted in regulations.  If there is no 706 tax liability, then 
no property in the estate is deemed to be subject to this con-
sistency requirement.  If there is a tax liability, all property in 
the gross estate that contributes to the tax liability is subject to 
the consistency requirement. The regulations provide certain 
exceptions.  Property qualifying for the charitable or marital 
deduction is exempt because the value does not increase 

the tax obligation.  The regulations exclude household and 
personal effects for which an appraisal does not have to be 
attached to the estate tax return.  

oPtimiziNg moderN estate PlaNs with graNtor 
retaiNed aNNuity trusts
Sarah Kahl, Esq.
Venable LLP

Ms. Kahl provided practical, comprehensive advice regard-
ing how to use GRATs in estate planning given the current 
environment.  Her discussion was covered five major topics.  
She compared and contrasted GRATs with other common 
advanced tax planning techniques.  Next, Ms. Kahl reviewed 
some of the Greenbook proposals to discuss the economics 
behind GRATs and other advanced tax planning techniques.  
Ms. Kahl also reviewed several technical aspects of the 
marital deduction and some of the GRAT provisions that may 
be included, depending on the clients’ situation.  Next, she 
provided unique insight and advanced strategies for utiliz-
ing GRAT structures in different client situations.  Finally, 
Ms. Kahl discussed important considerations in GRAT trust 
administration.

A GRAT is an estate planning strategy to effect an efficient 
transfer of wealth that saves estate taxes.  A GRAT is a short-
term trust into which the grantor transfers property and from 
which the grantor receives the property back over time in the 
form of annuity payments.  The remainder is transferred to 
the beneficiaries of the GRAT free of estate and gift tax.

GRATs work when the assets appreciate at a higher rate than 
the government interest rate.  When the interest rate arbitrage 
is favorable, the excess appreciation is passed on to benefi-
ciaries free of estate and gift tax.  Because GRATs are grantor 
trusts, the transactions transferring assets between the grantor 
and the GRAT have no income tax consequence.
 
GRATs work well in low interest rate environments.  Due to 
the adoption of the American Taxpayer Relief Act of 2012 
(“ATRA”), the new planning regime is focused on income 
taxes, basis, and capital gains tax planning.  Using GRATs, 
the grantor keeps the asset and its basis and transfers the ap-
preciation of the asset to beneficiaries.  Moreover, GRATs 
are a great way to make large transfers and use a little or no 
exemption and make large transfers.

When analyzing a technique for its effectiveness, it is useful 
to compare it with an outright gift.
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Basis Adjustment.  With a gift, the donee receives the donor’s 
original basis, subjecting the donee to capital gains taxes upon 
sale of the asset.  With a GRAT, the grantor keeps the asset and 
its basis and transfers only the appreciation to the beneficiaries.

Exemption Use.  An outright gift uses up estate tax/gift tax 
exemption, less the annual exclusion amount.  With a GRAT, 
the gift amount may be “zeroed-out” by setting up the annuity 
payment to equal the federal interest rate.  

Property Ownership.  With a gift, the donor parts with the 
property and releases dominion and control over the property.  
With a GRAT, however, the grantor controls the property 
while it is in the GRAT and the property is returned to the 
grantor over time in the form of annuity payments.  Only 
the appreciation is transferred to the beneficiaries, not the 
asset itself.

Downside Risk.  With a traditional gift, the gift exemption 
applied is based on the value of the asset when the gift was 
made.  If the asset value goes down, the exemption on the 
higher value already has been applied and cannot be reduced, 
thus, some exemption has been wasted.  With a GRAT, no 
exemption is lost if asset values decline.

There are several advantages of using a gift technique rather 
than a GRAT technique.  Gifting is a simpler strategy and 
requires no ongoing administration.  Moreover, valuation 
may be more cumbersome when using a GRAT.  If the annu-
ity payments are made using something other than cash, the 
assets in the GRAT must be appraised annually.  In addition, 
a GRAT is not the best way to deal with assets eligible for 
a valuation discount.  If the grantor puts such property into 
the GRAT with a valuation discount, the grantor will receive 
the assets back out with the valuation discount.

Two of the most prominent drawbacks of using GRATs as a 
planning technique are:  (i) if the grantor dies during term of 
the GRAT, some property would be pulled back into grantor’s 
estate; and (ii) GST exemption cannot be allocated during 
an Estate Tax Inclusion Period (“ETIP”).  The full GRAT 
term falls within the ETIP.  The grantor may allocate the 
GST exemption at the end of the GRAT term, but the grantor 
cannot leverage the GST exemption during the GRAT term.  
Consequently, GRATs are techniques routinely used for the 
benefit of children, but not usually for future generations.

Comparison of GRATs with Installment Sales to Intentionally 
Defective Grantor Trusts (“IDGT”)
GRATs and iInstallment sales to IDGTs are both appreciation 
transfer strategies.  There are many significant differences, 
however, between the strategies. 

Legislative Certainty.  GRATs are based on Section 2702 and 
regulations, thus, providing reliable guidance about how to 
structure them properly.  In contrast, sales to IDGTs are based 
on theory and a private letter ruling.  In recent cases, such as 
the Woelbing case, the Service has challenged such strategies.  
Although the Woelbing case settled, the Service appears to 
have conceded that neither Section 2702 nor Section 2036 
would have applied in those cases because the 10% equity 
test was satisfied.

Depreciation Risk.  GRATs may be “zeroed out,” thereby 
eliminating any taxable gift.  If assets depreciate, there is no 
wasted exemption.  In order to ensure an IDGT has adequate 
funding to provide security to support a promissory note of-
fered in exchange for the assets sold to the IDGT, the grantor 
typically will make a taxable gift equal to 10% to 20% of the 
value of the assets subject to the sale.  If the assets depreciate 
or do not outperform the note’s interest rate, that exemption 
will have been wasted.

Gift Tax Return.  A gift tax return is required for a GRAT 
because even if the gift is nominal, it is a gift of a future 
interest and thus, does not qualify for the annual exclusion.  
If an IDGT sale does not also involve a taxable gift to “seed” 
fund it, then a gift tax return reporting the sale transaction 
itself is optional.

A useful planning strategy would be to combine the two 
strategies and use a GRAT to seed-fund an IDGT.  First, the 
GRAT would be set up.  At the end of the GRAT term, the 
assets remaining in the GRAT may be used as “seed” money 
for the subsequent IDGT sale.

Greenbook Proposals and What They Tell Us About 
GRAT Planning
The President’s budget proposals in recent years have at-
tempted to limit the effectiveness of GRATs.  There are 
four components to the proposed changes to GRATs in the 
Greenbook.

1. Minimum term of 10 years
The Greenbook would require GRATs to have a term of at 
least 10 years.  The stated reason is to impose downside 
risk.  As GRATs exist now, the only true downside risk is 
the possibility that the settlement and administration costs 
will have been wasted.  There is no current guidance about 
how short a GRAT term may be and most practitioners 
believe that the term must be at least two years.  Because 
of mortality risk, the GRAT is more likely to fail and 
because of decreased volatility, the GRAT is less likely 
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to be a home run.

GRATs work best when there is significant appreciation.  
Assets that are volatile are more likely to appreciate 
significantly.  They also are more likely to depreciate 
significantly, but under current law, there is no downside 
risk solely due to significant depreciation.  The best results 
may be achieved with a volatile asset over a short term.  
GRATs can be repeated as annuities are returned to the 
grantor to create “rolling GRATs.”  This strategy tends 
to smooth out the returns.  Because of the economic ef-
fectiveness of two-year rolling GRATs, a minimum term 
of 10 years would limit wealth transfer even if mortality 
is not an issue.

2. Maximum term based on life expectancy
The Greenbook proposal would limit the term of the GRAT 
to the grantor’s life expectancy plus 10 years, thus elimi-
nating the use of so-called 99-year GRATs.  The 99-year 
GRAT works due to interest rate arbitrage.  The GRAT is 
established when interest rates are very low.  When the 
grantor dies, interest rates likely will be much higher and 
the amount that will be included in the grantor’s estate is 
based on the higher interest rates.  Thus, the entire amount 
of the GRAT will not be included in the grantor’s estate.

3. Minimum Gift
The Greenbook proposes to require a minimum gift of 
25% of the value of the assets contributed, or $500,000, 
whichever is greater.  It is not clear under current law how 
low a remainder interest can be in a GRAT and planners 
have interpreted the rules to permit a remainder to be 
valued at as little as $1, resulting in “zeroed-out” GRATs.  
The intention of setting a minimum remainder value is to 
provide downside risk, which would be significant under 
this proposal.  If taxpayers have to use at least $500,000 
of exemption, or pay gift tax, this severely would curtail 
and perhaps end the use of GRATs.

4. Swaps
Under the grantor trust proposals, if a grantor exchanges 
property with a grantor trust, then all of the appreciation 
in the grantor trust will be included in the grantor’s estate, 
or treated as a gift if distributed.  It is a common strategy 
during the term of the GRAT for the grantor to swap out 
low-basis assets and swap in high-basis assets of equal 
value at the end of the GRAT term.  This strategy also may 
be used to allow the grantor to re-GRAT all of the assets, 
allowing the grantor to take advantage of volatility even 
more than with two-year rolling GRATs, even if the assets 
have not appreciated.

Drafting Suggestions
To protect against the risk of the grantor dying during the 
GRAT term, a strategy may be implemented to qualify the 
amount included in the grantor’s estate for the marital deduc-
tion.  To implement this strategy, the GRAT should not provide 
a reversion to the grantor at the time of the grantor’s death if the 
GRAT is to be “zeroed-out” under Walton.  The GRAT should 
provide, if the grantor does not survive the term, that annuity 
payments will be made to the grantor’s estate.

To make these annuity payments qualify for the marital 
deduction, the GRAT itself should be made to qualify for 
the QTIP election:

The annuity should be the greater of all income or the an-• 
nuity amount.  Note that the GRAT could provide, even 
during the grantor’s lifetime, that the annual payment 
to be the greater of all income or the annuity amount, 
which would help the GRAT qualify as a grantor trust 
and would be unlikely to result in higher payments.  
This change would not have an impact on the calcula-
tion of the gift.
The other necessary QTIP provisions should be included, • 
such as the ability for the spouse to make property 
income-producing.
The estate should direct all payments of income to the • 
surviving spouse.
The GRAT trustee should not be permitted to delay pay-• 
ments for the 105-day grace period.

The portion of the remainder included in the grantor’s estate 
should pass to the surviving spouse or a QTIP trust.  Sec-
tion 2207A and 2207B reimbursements for taxes should be 
waived during the GRAT term so that no payments are made 
to anyone other than the grantor during the term.  The 2207A 
waiver should be in the spouse’s will.  The grantor’s estate 
therefore may provide that the amount of the income from 
the GRAT, whether from the annuity, the excess of income 
over the annuity, or the remainder, can be paid to the spouse, 
in a trust qualifying for a QTIP election.

Another drafting option involves considering the level of as-
sets remaining in the GRAT at the end of the GRAT term.  If 
there is a concern that the GRAT will transfer too much wealth 
to the next generation, the GRAT may be drafted to provide a 
cap to the children with the rest returning to the grantor.

Another consideration when setting up GRATs is the time 
table for funding.  The GRAT regulations do not permit ad-
ditional contributions of assets to the GRAT but it may take 
some time to get all of the property transferred.  In order to 
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avoid treating multiple funding dates as additional contribu-
tions, the trust may be made revocable until all of the property 
is transferred.  The document is drafted as a revocable trust 
that becomes irrevocable effective as of the date the asset 
transfers are complete.

An additional drafting option is to create a self-adjusting 
annuity.  In case of error in calculation of the annuity, or in 
case property is not transferred until the following month, 
consider drafting the annuity as a formula.  If defining the 
annuity by percentage, specify the number of decimal places 
and round down rather than up to avoid remainders with a 
zero value.  Specify that the funding amount will result in 
the smallest taxable gift.

Extra Credit GRATs
Remainder Interest Sale
One advanced planning technique using GRATs is the re-
mainder interest sale.  The theory is that if a remainder can 
be gifted, a grantor trust may purchase the remainder instead.  
The Service, relying primarily on Gradow v US, has taken 
the position that adequate and full consideration for a sale 
of a remainder (coupled with retention of an income inter-
est) requires, for purposes of avoiding estate tax inclusion 
under Section 2036(a), consideration equal to the value of 
the underlying property.  Gradow’s power has eroded signifi-
cantly because of contrary and more recent holdings in the 
Third Circuit, the Fifth Circuit, and the Ninth Circuit.  For 
jurisdictions where Gradow is not precedent nor persuasive, 
the remainder in the GRAT may be sold rather than gifted to 
achieve significant leverage.

This strategy is structured as a bona fide sale for adequate 
and full consideration, thus, Section 2036 does not apply.  
Because this strategy is out of Section 2036, mortality risk 
or ETIP (loss of GST) are not factors.  If the GST exemp-
tion is allocated to the trust purchasing the remainder, the 
remainder also should be exempt from generation skipping 
transfer tax.  The trust purchasing the remainder can be set 
up as a Dynasty Trust.

GRAT Planning in Divorce
Clients entering into a divorce may wish to make periodic 
payments to a spouse with the remainder passing to children.  
A device similar to a GRAT may be set up to accomplish 
this in a gift tax efficient manner.  Amounts payable to the 
spouse may be treated as retained if they discharge a personal 
obligation.  In other words, When Annuity payments are paid 
to the spouse, it may be considered a payment to the grantor 
because it discharges a debt of the grantor.

Alternatively, if the payee spouse must look to the trust for 
payment, amounts transferred to the payee spouse would 

not be treated as “retained” under Section 2702.  This will 
be the situation if the marital property settlement agreement 
requires the spouse to look to the GRAT, not the other spouse, 
for alimony payments.  This makes the spouse the holder of 
the annuity.

Leveraged GRATs
A leveraged GRAT is intended to eliminate the valuation 
discount problem of a GRAT when assets are difficult to 
value.  It allows potential payment of annuity in cash so that 
a valuation discount on the value of the transferred asset is 
useful.  The value of the asset is depressed so much that cash 
may be used to fund the annuity.  

Parallel GRATs/Reciprocal GRATs
With this technique, each spouse creates a GRAT that pays 
an annuity to the grantor for two years or until the death of 
the grantor.  If the grantor dies during the term, the annuity is 
paid to the grantor’s spouse.  The interest should be subject to 
revocation by the grantor and therefore is an incomplete gift.

After the two years, the annuity is paid to the spouse for the 
shorter of a long term, say 20 years, or until the death of the 
spouse if sooner.  This is a revocable spousal interest, i.e., 
the grantor may revoke it.  This technique was more com-
monly used before Walton allowed GRATs to be zeroed out 
by payment to the grantor’s estate.  If one spouse dies early 
the other spouse’s GRAT will be more successful because 
the remainder beneficiaries will receive their interests sooner.  
Parallel GRATs are a way of hedging mortality.

marylaNd legislative uPdate
David C. Dembert, Esq.
Jacobs &Dembert, P.A.

The 2016 legislative session was an active one.  In addition 
to the five bills that the Section Council actively supported 
in the legislature in the 2016 legislative session, there were 
a number of other bills of interest.  

The Maryland Fiduciary Access to Digital Assets 
Act(FADAA)
The most significant progress made during the 2016 Legis-
lative Session was the adoption of the Maryland Fiduciary 
Access to Digital Assets Act (“FADAA”).  This bill was 
signed into law on May 10, 2016, and took effect on Oc-
tober 1, 2016.

FADAA addresses (1) the types of fiduciaries who are per-
mitted access to digital assets, (2) the rights of fiduciaries to 
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digital assets, and (3) the procedures for fiduciaries to gain 
access to digital assets.

FADAA establishes rules for a user to modify an online terms 
of service (“TOS”) agreement to allow or restrict fiduciary 
access to digital assets and also specifies the types of digital 
assets that may be accessed by fiduciaries when a TOS agree-
ment does not address disclosure or when the user has not 
expressed any preference.

Estate planning practitioners now should include language 
that specifically authorizes the disclosure of digital property 
to fiduciaries.  Some clients may want to limit the breadth 
of that authorization.  To address this concern, some service 
providers are developing “on-line tools,” which function 
like beneficiary designations.  Completion of the on-line 
tool supersedes an express authorization in a client’s estate 
planning documents.  

What this will allow people to do is pick and choose which of 
their digital assets they want a fiduciary to have access to.  

The statute includes a modification to the Statutory Power of 
Attorney.  Maryland practitioners should have clients execute 
a new Statutory Power of Attorney. 

The other three bills that were passed in Annapolis were 
modifications to the Maryland Trust Act.

Maryland Trust Act Bill #1—Revocable Trust Partial 
Revocation by Divorce or Annulment
This legislation places revocable trusts on an equal footing 
with wills.  There is a long standing provision in Maryland 
law dealing with the effect of divorce on a will.  If a mar-
ried couple gets divorced and one of the spouses dies, under 
Maryland law every provision in that will benefitting the 
former spouse is revoked.  The assumption is that people 
would not want to benefit their spouse if they were no longer 
married.  Until now, there was no corresponding law provid-
ing a similar result for a revocable trust-based estate plan.  
The predominate purpose of this new law is to provide that 
a divorce or annulment will revoke all provisions in a revo-
cable trust relating to a spouse, comparable to the provisions 
of Section 4-105(4) of the Estates and Trusts Article of the 
Maryland Code, which establishes the same result with wills.  
This new law is effective for divorces or annulments on or 
after October 1st of 2016.

Maryland Trust Act Bill #2—Nonjudicial Settlement 
Agreements

This bill involves a modification to the Maryland Trust Act 

designed to enhance the administration of trusts in Maryland 
and save unnecessary costs and delays that otherwise may be 
incurred in various trust proceedings to authorize a trustee to 
engage in certain conduct or to resolve questions involving 
the trust.  It is designed to try to streamline the administration 
of trusts, especially if there is an issue that typically would 
have required the trustee or the interested person to submit 
the matter to Court.  Under prior law, Court intervention 
was required, for example, for a trust interpretation issue, 
a trustee succession issue, an issue with accounting, or an 
authorization for the trustee to engage in a particular act or 
not engage in a particular act.

With this new law, all interested persons in conjunction with a 
trust, including the Trustee and beneficiaries, are able to enter 
into a binding settlement agreement without invoking court 
jurisdiction but only if the subject matter to be resolved is 
something that the court could properly have approved.  This 
presents an opportunity for the trustee and all the interested to 
get together, reach a resolution as to the particular issue and 
enter into what is called a non-judicial settlement agreement, 
and the agreement does not need Court approval.

This bill was signed into law on April 26, 2016, and went 
into effect on October 1, 2016.

Maryland Trust Act Bill #3—Virtual Representation
Under prior law, virtual representation was limited to one 
generation above the individual being represented.  This 
legislation allows for representation of a minor, incapacitated, 
unborn or unknown individual or an individual whose loca-
tion is unknown, by a grandparent or more remote ancestor 
so long as there is not a conflict of interest.  Moreover, any-
one, even if not a lineal ancestor, now has the ability to step 
forward and represent the minor, incapacitated, etc., person 
so long as the representative has a substantially identical 
interest to the person being represented and there is no con-
flict of interest.

This is the concept of virtual representation.  The Maryland 
Trust Act that was enacted a few years ago had a provision 
dealing with virtual representation.  Under the existing law 
there was technically no capacity to represent the interest of 
descendants more remote than children.  This new law in-
cludes a provision that if there is no lineal ancestor available 
to represent the interests of the unborn issue that somebody 
else could be appointed under certain conditions.

This bill was signed into law on May 19, 2016, and went into 
effect on October 1, 2016.
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Maryland Achieving a Better Life Experience (“ABLE”) 
Bill
The ABLE Act is designed to promote financial savings to 
support individuals with disabilities by providing for the 
establishment of an ABLE program by the College Savings 
Plans of Maryland Board and allowing a Maryland income 
tax subtraction modification for contributions to such an 
ABLE account similar to the subtraction modification for 
contributions to existing 529 plans.  The College Savings 
Plans of Maryland Board will be renamed the Maryland 
529 Board.

The ABLE Program is a Federal program that helps people 
with disabilities save for the future without losing eligibil-
ity for government needs-based benefits.  This Bill allows 
persons to set up an ABLE account that will receive the same 
favorable tax treatment as a 529 account.

This bill was signed into law on April 12, 2016, and went 
into effect on July 1, 2016.

Registers of Wills—Retention of Files
This legislation is designed to save Registers of Wills the 
administrative cost and time resulting from the current re-
quirement that Registers return all original documents filed in 
the course of an estate administration (other than the original 
copy of the probated will) to the Personal Representative fol-
lowing closing of an estate.  Under prior law, after an estate 
administration has been completed, the register was under an 
obligation to return all documents filed other than the original 
will to the personal representative and that caused a labor 
issue and a cost issue to the Registers.  Instead, the Registers 
now may dispose of all estate file documents (other than the 
original copy of the probated will) on or after one hundred 
eighty (180) days following the closing of an estate so long as 
the Registers maintain a copy such as an electronic copy.

This bill was signed into law on May 10, 2016, and went 
into effect on October 1, 2016, and applies retroactively to 
all estates opened on or after October 1, 2014.

LEGISLATIoN THAT DID NoT PASS
Several bills of interest to estates and trusts practitioners 
were considered by the Maryland House or Senate in the 
2016 session but did not pass.

Elective Share of Surviving Spouse—Augmented Estate
Alex Tanouye’s article in this issue of the Newsletter dis-
cusses the proposed augmented estate legislation.
Single-Party and Multi-Party Accounts
This proposed bill would have allowed creators of joint 
accounts to eliminate survivorship rights and make various 

other elections on forms to be completed upon creation of 
such accounts at financial institutions.  The Section Council 
believed that this would have led to significant confusion 
and unfavorable results.  Theoretically, it would allow a 
joint-account holder to fill out a form indicating that the 
surviving joint account owner should not get the account.  
The proposed legislation received unfavorable reports both 
in the House and the Senate.

Maryland Inheritance Tax Exemption for Cousins
A bill was introduced to expand the exemptions from 
Maryland inheritance tax to cousins.  It would have left as 
non-exempt transfers to nieces, nephews, aunts, and uncles.  
The bill subsequently amended to include these groups in the 
exempt classes.  The significant financial impact to the Reg-
isters of Wills, which depends on the inheritance tax revenue 
to fund its operations, was noted in the hearing and the bill 
did not receive any vote in the Senate Committee.

the uNstoPPaBle BaNkruPtCy trustee vs the 
uNBreakaBle trust
Janet Nesse, Esq.
McNamee Hosea Attorneys & Advisors

In the fourth session of the day, Janet Nesse shared with us an 
interesting challenge in dealing with a potential risk to per-
sons who are beneficiaries of trusts and whether trust assets 
would be countable assets in a bankruptcy estate.  Ms. Nesse’s 
analysis focused on the interoperability of the Bankruptcy 
Code with respect to spendthrift trust assets.

Basic Bankruptcy Concepts
The basis for claims made by a Bankruptcy Trustee in col-
lecting, accounting for, and distributing a bankruptcy estate 
arises from Section 541 of the Bankruptcy Code.  It provides 
that the Bankruptcy Estate comprises “all property, wher-
ever located, and by whomever held, in which the debtor 
(“Debtor”) has a legal interest” at the time of the filing of 
the case.  There is an exception, however, for spendthrift 
trusts.  Under Section 541(c)(2) of the Bankruptcy Code, an 
interest of the Debtor in property becomes property of the 
Bankruptcy Estate except that a “restriction on the transfer of 
a beneficial interest of the Debtor in a trust that is enforceable 
under the applicable non-bankruptcy law is enforceable in 
a case under this title.”  In other words, a spendthrift provi-
sion that is enforceable under non-bankruptcy laws will be 
enforceable under bankruptcy laws to keep the spendthrift 
property out of the Bankruptcy Estate.  Little case law ex-
ists, however, that discusses the enforceability of spendthrift 
provisions.  State laws vary regarding the manner in which 
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spendthrift trusts work.

Another section of the Bankruptcy Code provides that a 
Bankruptcy Estate generally exists as of the date of filing.  
In other words, if a debtor did not own an asset as of the date 
of filing, the Bankruptcy Code will not reach forward to pull 
the asset back into the Bankruptcy Estate.  An exception to 
this rule is found in Section 541(a)(5)(A) of the Bankruptcy 
Code, which provides that property of the Bankruptcy Estate 
includes all property that the Debtor acquires or becomes 
entitled to acquire, “by bequest, devise, or inheritance,” 
within 180 days after the filing.  Consequently, if a Debtor 
receives an inheritance asset within six months after filing 
for bankruptcy, that asset may be included in the Debtor’s 
Bankruptcy Estate.

One of the most commonly-known rules regarding bankrupt-
cy is that of “fraudulent conveyance.”  According to Section 
548 of the Bankruptcy Code, a fraudulent conveyance is the 
transfer of an asset for less than adequate consideration and 
includes a two-year look-back period prior to the date of the 
bankruptcy filing in which transfers by the Debtor may be set 
aside.  A fraudulent conveyance includes transfers made in 
anticipation of a judgment, civil penalty, settlement, equitable 
order, criminal fine, or restitution.  Maryland law also has 
similar rules regarding conveyance remedies available to the 
bankruptcy trustee, such as “badges of fraud.”  In addition, in 
Maryland a three-year statute of limitations may apply.

Section 548(e) of the Bankruptcy Code provides a longer 
ten (10) year look back period for transfers made to a self-
settled trust.  Specifically, the Bankruptcy Code states that the 
Bankruptcy Trustee has ten (10) years in which to challenge 
and set aside a self-settled trust in which the transferor was 
the Debtor, the Debtor is the beneficiary, and the transfer was 
made to hinder, delay, or defraud creditors.

To summarize, the look back period is two years with no 
fraud, possibly three years under Maryland law, and ten years 
with a self-settled trust and fraud.

Is it a Spendthrift Trust?
Note that in order for the spendthrift provision to withstand 
invasion by a Bankruptcy Trustee, it must have prohibitions 
limiting the VOLUNTARY and INVOLUNTARY transfers 
of assets.  Thus, the following traditional spendthrift formu-
lation is effective.

No beneficial interest under this Trust Agreement may 
be voluntarily or involuntarily assigned, encumbered, 
pledged, sold or transferred.  No beneficial interest shall 
be capable of being taken or reached by an attachment, 

levy, writ or legal or equitable process to satisfy any 
claim or obligation of a beneficiary.  Any attempted 
violation of this provision shall be void ab initio and 
given no effect by the Trustee.

For practitioners who are concerned about provisions of 
the Maryland Trust Act and Maryland law’s interpretation 
of spendthrift provisions, consider establishing the trust in 
a jurisdiction that has more favorable Debtor laws, such as 
Delaware.  To do this, the practitioner may hire a Delaware 
Trustee to establish situs of the trust in Delaware.

If the trust is a testamentary trust and the Debtor’s entitlement 
arises within 180 days after the filing of the Bankruptcy Case, 
then the Bankruptcy Trustee is entitled to the distribution.

The Bankruptcy Treatment of Problem Trusts
While there is not a lot of case law related to Bankruptcy 
Estates as they overlap with Trusts and Estates, Ms. Nesse 
has been involved with some cases in this area and described 
a number of problem scenarios, each involving situations 
that could have been avoided through proper drafting and 
proper counseling of testators, Personal Representatives, 
and Trustees.  

Creative estate PlaNNiNg strategies For liFetime 
qtiPs
Richard Franklin, Esq.
McArthur Franklin, PLLC

Mr. Franklin discussed several planning strategies for suc-
cessfully using QTIP trusts during life to ensure that the 
exclusion amounts of both spouses are used notwithstanding 
the order of the spouses’ death.

For gift tax purposes, qualified terminable interest property 
(“QTIP”) is property in which the donee spouse has a quali-
fying income interest for life and to which a gift tax QTIP 
election has been made.  The gift tax QTIP election must 
be made by the time for filing a gift tax return including 
extensions.  A great deal of caution is warranted to ensure 
that a gift tax return timely is filed and the QTIP election is 
made because the IRS privately has ruled that it does not 
have discretion to grant a request for an extension of time to 
make the QTIP election beyond the six-month period allowed 
automatically by the regulations.  Gift tax QTIP elections are 
important because the failure to make the election means that 
there will be no marital deduction.

We all are used to implementing QTIP Trusts at the death of 
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the first spouse to die.  But there also are enormous planning 
opportunities in using these Trusts while both spouses still 
are alive.  Spouses want to make sure that the full estate tax 
exclusion amount is utilized after the first spouse dies.  Many 
planners set up estate plans that have the parties wait until 
one spouse dies, then have the exclusion amount for the first-
to-die transfer to the surviving spouse through portability.  
Portability is not available for the generation skipping transfer 
tax exemption. Mr. Franklin suggests that a better solution 
is to create and fund a Lifetime QTIP Trust for the spouse 
with the children as the remainder beneficiaries.  In addition 
to efficiently utilizing the spouses’ exemption amounts, this 
strategy provides protection of the assets in the Lifetime QTIP 
Trust from creditors of either or both spouses.

Lifetime QTIP Trust
Mr. Franklin started with the scenario of Husband (“H”) and 
Wife (“W”) where W sets up a Lifetime QTIP Trust for H.  
W funds the Trust in 2016 with $5M, makes the Gift Tax 
QTIP election but not the reverse QTIP election for GST 
Tax purposes.  During H’s lifetime, he would be entitled to 
receive the income from the Trust.  Recall that in testamentary 
QTIP, the surviving spouse must have the qualified income 
interest for life, thus, Surviving Spouse must receive the 
income at least annually.  No one, not even the Surviving 
Spouse, has the right to appoint the income to anyone other 
than the Surviving Spouse.  These QTIP principles also are 
applicable to Lifetime QTIPs.

If W wishes, she could design the Trust so that H receives 
principal distributions for health, education, maintenance and 
support and appoint an Independent Trustee who has broad 
discretion for making additional principal distributions to H.  
These are optional provisions. Upon H’s death, the assets in 
the QTIP Trust are included in his estate for estate tax pur-
poses under Section 2044.  The Executor will file an Estate 
Tax Return and allocate his GST exemption to the continuing 
Trusts for W’s descendants.

As long as when the Trust is created it is not a fraudulent 
transfer from W to the Trust, she has completely parted with 
the property, the assets should be protected from the claims 
of her creditors.  The principal of the Trust with the standard 
spendthrift provisions would be protected from the claims 
of H’s creditors.

Grantor Trust Treatment for Credit Shelter Trust
Now consider a scenario where the spouses are in a second 
marriage and that W has children from her previous marriage.  
Assume that when W marries H, she already has used her 
applicable exclusion amount and GST exemption funding 
long-term trusts for her descendants (Descendants’ GST 

Trusts) and she’d like to use H’s exclusion amounts as soon 
as possible.  Even if W trusts H, she doesn’t quite trust his 
experience to give him $5M of assets outright and then make 
the gifts to her children.  The ideal situation would be for W 
to use H’s applicable estate tax exemption amount, gift tax 
exemption amount, and GST exemption amount and do so in 
such a way that the assets end up in a Descendants’ GST Trust 
for her descendants and have it be a grantor trust as to her.

We know that a Bypass Trust is not a grantor trust.  Nev-
ertheless, there are many benefits to having the benefits of 
a Bypass Trust (GST exemption leverage, asset protection, 
etc.) and have the Trust be a grantor trust as to the Surviving 
Spouse.  This result may be achieved using a Lifetime QTIP 
Trust with a release of the Trust interest.  To illustrate:

W sets up a Descendants’ GST Trust.  She also sets up a 
Lifetime QTIP Trust funds it with $5M, makes the Gift Tax 
QTIP Election, but not the Reverse QTIP Election for GST 
purposes.  At some point later, H would release his interest 
in the Trust.  This would trigger a gift under Sec 2511 of his 
income interest and he has transferred the Remainder Interest 
under Sec 2519.

The assets would drop into the continuing Descendants’ GST 
Trust for W’s descendants.  H would file a Gift Tax return 
reflecting the use of his applicable exclusion amount and al-
locate his GST exemption to the Descendants’ GST Trust.  

H never has any control over the assets of the Lifetime QTIP 
Trust.  He only has control over when to affect the release 
of his interest in the Lifetime QTIP Trust.  When H releases 
his interest in the Lifetime QTIP Trust, he becomes the 
transferor for estate, gift, and GST tax purposes but not for 
income tax purposes.

W remains the grantor of any continuing trust for her descen-
dants under the grantor trust rules even though H’s release 
of his interests in the QTIP trust makes him the transferor 
for gift and GST tax purposes.  This result is reliant on the 
language of Reg. 1.671-2(e)(5), which provides:

If a trust makes a gratuitous transfer of property to another 
trust, the grantor of the transferor trust generally will be 
treated as the grantor of the transferee trust.  However, if a 
person with a general power of appointment over the transf-
eror trust exercises that power in favor of another trust, then 
such person will be treated as the grantor of the transferee 
trust, even if the grantor of the transferor trust is treated as the 
owner of the transferor trust under subpart E of the Internal 
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Revenue Code. (emphasis added)

In our example, H only holds a QTIP interest, which is not a 
general power of appointment interest.  Therefore, W remains 
the grantor of the descendants’ GST trust for income tax pur-
poses after H’s release of his interests in the Lifetime QTIP 
Trust.  Make sure there remains a grantor trust trigger, such 
as right to substitute assets. The benefits of the Descendants’ 
GST Trust being a grantor trust for W are:

W would pay the income tax on the assets that are in the • 
Descendants’ GST Trust without the income tax payment 
being a gift for gift tax purposes.
W can substitute assets without triggering an income tax • 
or capital gains tax liability.
W can sell assets to the Descendants’ GST Trust using • 
the installment sale to intentionally defective grantor 
trust rules.
W can loan money to the Descendants’ GST Trust and the • 
interest payments received back would not be considered 
income for income tax purposes.
The Trust automatically qualifies to own S Corp • 
shares.

Potential Areas of Concern
One potential area of concern is whether a spendthrift provi-
sion prohibits the beneficiary from releasing his interest in the 
Lifetime QTIP Trust.  A critical component of this strategy 
is that H must be able to release his interest in the Lifetime 
QTIP Trust.  Section 58 of the 3rd Restatement of Trusts, 
however, states that a release always is available as distinct 
from an assignment or a transfer.  Clearly a spendthrift clause 
would prohibit an assignment or transfer, but should allow a 
release. This problem may be avoided altogether by having a 
provision in the spendthrift clause that states a simple release 
is not prohibited.  The Lifetime QTIP Trust should specify 
that a release is distinct from an assignment, such as using 
sample language such as the following:

For purposes of this Section, a release of an interest in a 
trust hereunder, without any attempt to direct who is to 
receive the interest, shall not be considered a form of pro-
hibited alienation pursuant to paragraph xx, above.

In fact, all QTIP Trusts should permit a release as distinct 
from an assignment.  At this time, Maryland and the District 
of Columbia have estate taxes that are separate from the 
federal estate tax but there is no separate gift tax in these 
jurisdictions.  Thus, the interest in the Lifetime QTIP Trust 
might be the most valuable asset in H’s estate.  Being able 
to affect a release and trigger a gift may save state estate tax. 
Also, ensure that the durable financial powers of attorney are 
written in a manner to affect the release of an interest in a 

Lifetime QTIP Trust to trigger a gift to avoid paying extra 
estate gift tax.  

A second potential area of concern has to do with Sec 2207A 
(right of recovery in the case of certain marital deduction 
property).  That section says that if there is a Sec 2519 release 
and there is a gift tax paid, the gift tax can be recovered from 
the recipients of the property.  But here all we’re talking about 
is having H release his interest in the Lifetime QTIP Trust 
sufficient to use his gift tax exemption.  Consequently, that 
section is not implicated in this strategy.

A third potential area of concern is the Step Transaction 
Doctrine, which collapses a series of steps into a single 
transaction for tax purposes.  If the steps are proximate in 
time, effect should be given to the substance rather than the 
form of the transactions.  In our strategy, after W sets up the 
Lifetime QTIP, H should not immediately release his inter-
est because the IRS may argue that W really made a gift to 
her descendant’s, H’s exemptions cannot be used to shelter 
the assets from tax, and W rather than H is the transferor for 
GST purposes.  H should allow a reasonable period of time 
to occur before he releases his interest in the Lifetime QTIP 
Trust.  Perhaps wait until the period of assessment runs on 
the gift tax return that records the QTIP election.
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By Dana M. Foley1

Call iN the sommelier:  it is time For 
marylaNd to eNaCt a deCaNtiNg statute

(continued on page 21)

The proliferation of state decanting statutes is one of the 
most significant advances in modern-day trust law.  To date, 
twenty-five (25) states have enacted a decanting statute.2  
In addition, the Uniform Law Commission completed its 
Uniform Trust Decanting Act (“UTDA”) in July 2015, and 
has recommended enactment of the UTDA in all states.3  Yet 
while nearly half the country statutorily authorizes trustees to 
decant an irrevocable trust, the Maryland Trust Act is silent 
on the issue.  This article will explore the ability of a trustee 
to decant and other methods of modifying irrevocable trusts 
under Maryland law, and will discuss why it is imperative 
that Maryland now call in the sommelier and enact a state 
decanting statute.

What is Decanting?I. 

The word “decant” means to pour a liquid (in particular, wine) 
from one vessel to another, leaving behind the unwanted 
sediment.4  While not found in the Internal Revenue Code, 
Treasury Regulations, nor any state statute, the term “decant-
ing” provides an exceptional metaphor in the trust context 
to colloquially describe the ability of a trustee to modify an 
irrevocable trust by distributing the trust principal from the 
first vessel (i.e., an old trust) into a second vessel (i.e., a new 
trust), leaving behind the unwanted sediment (i.e., undesir-
able terms of the old trust).  

Decanting is now recognized as one of the most powerful 
tools available to achieve both tax and non-tax objectives in 
modifying an irrevocable trust.  More specifically, decanting 
can be used to add flexibility to an outdated or otherwise 
inflexible trust, fix errors or rectify ambiguities in a trust 
agreement, add provisions to maximize benefits to the ben-
eficiaries, change the situs of a trust to avail beneficiaries 
of more tax-efficient state laws, combine multiple trusts to 
improve trust administration and lower costs, expand the 
administrative powers of a trustee, and respond to unforeseen 
circumstances in connection with the needs of a beneficiary 
or changes in state law, just to name a few.5 

While the power afforded to the trustee in decanting is far-
reaching, the trustee’s power to distribute trust principal 
pursuant to a trust decanting is nevertheless subject to over-
arching fiduciary duties imposed by trust law.6  Therefore, 
a trustee’s exercise of a decanting power should always be 
consistent with the settlor’s intent, and the trustee must at all 
times abide by the duty of loyalty and duty of impartiality in 
exercising the power to decant.

The historical rationale for decanting is that a trustee’s dis-
cretionary power to distribute trust assets is akin to a special 
power of appointment.7  While a power of appointment gives 
the powerholder the authority to choose who will receive 
beneficial interests in property, a trustee’s discretionary power 
to invade trust income and principal to or for the benefit of 
a beneficiary likewise provides the trustee with authority 
to distribute trust assets to and among the beneficiaries of 
a trust.  Therefore, the Restatement (Second) of Property:  
Donative Transfers recognizes the power to decant as the 
logical extension of a special power of appointment and a 
trustee’s discretionary power to distribute trust principal.8  
The Restatement (Third):  Wills and Other Donative Trans-
fers explicitly provides that a special power of appointment 
includes the power to appoint property in trust for the benefit 
of another, and clarifies that a trustee’s exercise of such power 
is subject to fiduciary standards.9

Maryland Law Does Not Allow Decanting—or II. 
Does It?

While Maryland has not enacted a decanting statute, statu-
tory decanting is not the only method to decant.  Reliance on 
case law and the terms of the trust agreement may provide 
other avenues for a trustee to decant a trust governed by 
Maryland law.

Decanting originated at common law, well before the first 
decanting statute was codified in New York in 1992.  Phipps 
v. Palm Beach Trust Co.10 was one of the first cases to con-
sider whether a trustee is authorized to distribute trust assets 
to a new trust for the benefit of the same beneficiaries if the 
trustee is given absolute discretion in making distributions 
under the terms of the original trust agreement.  The Florida 
Supreme Court in that case found that a trustee’s ability to 
create a fee simple estate included the ability to create or 
appoint any lesser estate, and that the power to distribute 
property among a group of distributees in the trustee’s “sole 
and absolute discretion” was the equivalent of a special power 
of appointment.11  In so finding, the Florida Supreme Court 
held that the power to distribute to a trust for the beneficiaries’ 
benefit could be included in both of those powers, thereby 
recognizing modern-day decanting as we know it.12

Since the Florida Supreme Court’s decision in that case, many 
other jurisdictions have recognized through case law the 
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authority of a trustee to decant.13  Currently, there is no case 
law in any jurisdiction that has held a trustee cannot exercise 
a power to decant under common law principles.14  Moreover, 
seminal secondary sources even recognize that it is “assumed 
that the common law of every jurisdiction throughout the 
United States recognize[s] a power to decant.”15  Therefore, 
decanting may be achieved pursuant to common law, even 
if Maryland has not enacted a statute specifically providing 
for a trustee’s ability to decant.

Finally, decanting pursuant to the terms of the trust agree-
ment has become more prevalent.  Maryland Code, Estates 
and Trusts, § 14.5-105 recognizes the terms of a trust prevail, 
but for specifically enumerated requirements in the trust code 
that may not be circumvented by drafting.  There is, however, 
no specific prohibition on the exercise of a decanting power, 
and many practitioners in Maryland have updated their form 
trust agreements to include provisions expressly authorizing 
a trustee to decant.  

other Means to Modify an Irrevocable Trust III. 
Under Maryland Law; Practical Considerations

While decanting is not statutorily authorized under Maryland 
law, the Maryland Trust Act does prescribe other means by 
which to modify an irrevocable trust.  Specifically, there is 
statutory authority for a court to modify or reform an irrevo-
cable trust, and interested parties may agree to modify an ir-
revocable trust through a nonjudicial settlement agreement.

Under common law, it has long been recognized that a court 
has the inherent power to modify a trust and that a court, act-
ing in equity, may authorize a deviation from the terms and 
directions of a trust agreement to accomplish the objectives of 
the settlor.16  Effective January 1, 2015 as part of the Maryland 
Trust Act, a court’s power to modify, terminate and reform an 
irrevocable trust is now statutorily prescribed.  Specifically, 
pursuant to the Maryland Trust Act, a court may modify the 
administrative or dispositive terms of a trust or terminate 
the trust if “because of circumstances not anticipated by the 
settlor, modification or termination will further the purposes 
of the trust,”17 or “if continuation of the trust on its existing 
terms would be impracticable or wasteful or impair the ad-
ministration of the trust.”18  Additionally, a Maryland court 
is now statutorily authorized to modify an irrevocable trust 
“to achieve the tax objectives of the settlor,” so long as such 
modification is not contrary to the probable intention of the 
settlor.19  Finally, the Maryland Trust Act also authorizes 
a court to reform the terms of an irrevocable trust, even if 
unambiguous, “to conform the terms to the intention of the 
settlor if it is proved by clear and convincing evidence that 
both the intent of the settlor and the terms of the trust were 

affected by a mistake of fact or law, whether in expression 
or inducement.”20

Judicial modification or reformation of an irrevocable trust 
may prove to be the most effective means to change the ad-
ministrative or dispositive provisions of a trust, as there is a 
degree of certainty and protection that this method affords, 
which is not necessarily available through the use of a non-
judicial settlement agreement or a trust decanting.  Judicial 
modification or reformation assures that the revised terms and 
conditions of the trust have been approved by a court of law 
and are binding on all interested parties.  Further, a trustee 
petitioning the court on behalf of the beneficiaries may be 
relieved of certain liability associated with the modification 
or reformation of the trust, as a result of the changes being 
blessed by the court. 

The obvious drawbacks of petitioning a court to modify 
or reform an irrevocable trust are the administrative costs 
and time associated with any court proceeding.  In some 
instances, the size of the trust estate may not justify the ex-
pense associated with the attorneys’ fees and costs necessary 
to modify the trust judicially and, therefore, even though a 
modification may be advantageous to the beneficiaries, there 
may be reluctance to expend the time and money to achieve 
the desired changes.

A less costly alternative may be to seek a modification of an 
irrevocable trust through a nonjudicial settlement agreement.  
Until recently, a court proceeding was the only means by 
which an irrevocable trust could be modified or reformed 
under Maryland statute; however, as of October 1, 2016, 
the Maryland Trust Act now statutorily recognizes the use 
of nonjudicial settlement agreements.  

Pursuant to the newly enacted statute, “interested persons” 
may enter into a binding settlement agreement without court 
approval “with respect to a matter involving a trust,” provided 
the modification does not violate a material purpose of the 
trust and the terms and conditions could be properly approved 
by a court.21  The statute enumerates a non-exhaustive list 
of six matters that may be resolved through a nonjudicial 
settlement agreement, including: (1) the interpretation and 
construction of the terms of the trust, (2) the approval of a 
trust accounting, (3) the direction to a trustee to refrain from 
performing a particular act or the grant to a trustee of a neces-
sary or desirable power, (4) the resignation or appointment 
of a trustee and the determination of trustee compensation, 
(5) the transfer of the principal place of administration of a 
trust, and (6) the determination of liability of a trustee for an 
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action relating to the trust.22  

The statute authorizing nonjudicial settlement agreements 
requires all “interested persons” to execute the agreement, 
which could in some instances require that all current and re-
mainder beneficiaries participate.  As such, efficiency may be 
hampered if unresponsive or lackadaisical beneficiaries fail 
to execute the nonjudicial settlement agreement in a timely 
fashion (or at all).  Moreover, while more cost-effective, a 
nonjudicial settlement agreement may not provide the same 
finality and liability protection as a judicially sanctioned 
modification or reformation.

So, Why Enact a State Decanting Statute?IV. 

Despite the availability of other statutory methods to modify 
an irrevocable trust under Maryland law, a trustee’s ability 
to decant a trust is still arguably the most administratively 
efficient and cost-effective approach.  As with a nonjudicial 
settlement agreement, a trust decanting is cost-effective 
because no court proceeding is required.  However, a trust 
decanting  may be superior to a nonjudicial settlement agree-
ment from procedural and administrative perspectives, as a 
decanting usually requires only the trustee of the trust to act, 
without the need for involvement by the beneficiaries.

While a decanting may be accomplished in Maryland by 
relying on a decanting provision in the trust agreement or 
on common law authority, the enactment of a state decant-
ing statute would nevertheless prove beneficial.  The statute 
would prescribe uniform procedures and limitations for de-
canting and also ensure that the interests of trust beneficiaries 
are adequately protected.  Therefore, even though decanting 
can be accomplished under current Maryland law, the Mary-
land legislature should consider statutorily prescribing the 
procedures required to decant an irrevocable trust and the 
protections that should be afforded to trust beneficiaries.  
Below are some considerations that the Maryland legislature 
should bear in mind.23

First, most state decanting statutes detail procedural require-
ments for decanting, including the requirement that the 
decanting be accomplished by written instrument, signed 
by the acting trustee, and that the written instrument be kept 
with the records of the trust to be decanted (the “distribut-
ing trust”).  Some state decanting statutes, like Delaware’s, 
further provide that the trustee’s signature must be acknowl-
edged by a notary public. 

Second, a trustee may have the ability to decant only under 
specific circumstances, depending on the distribution provi-
sions of the distributing trust.  The New York and Alaska 

statutes, for instance, permit a trustee with authority to in-
vade principal to decant, whether the authority is absolute or 
limited by an ascertainable standard (i.e., health, education, 
maintenance and support).  The Florida statute, on the other 
hand, requires that the trustee have an absolute power to in-
vade principal of the distributing trust; otherwise, decanting 
is not permitted.  South Dakota’s decanting statute is perhaps 
one of the broadest in that it provides only that a trustee must 
have authority to invade principal or distribute income of the 
distributing trust, thereby authorizing a distribution of just 
income to the second trust (the “continuing trust”).24 

Third, state statutes often impose a limit on the trustee’s 
authority to decant by providing that a trustee may exercise 
the power only in favor of one or more beneficiaries of the 
distributing trust.  Under the broader approach of some state 
decanting statutes, such as Nevada, it may be possible to ef-
fectively add beneficiaries to the continuing trust by giving 
an existing beneficiary a power of appointment exercisable 
in favor of persons who are not beneficiaries of the distribut-
ing trust.25

Fourth, to protect the tax attributes of a trust, some state 
decanting statutes impose restrictions on the elimination of 
certain rights, such as fixed income interests, eligibility for 
the martial or charitable deductions, and annual exclusion 
gifts.  The Florida and Alaska statutes, for example, further 
limit the exercise of a trustee’s authority to decant with regard 
not only to a fixed income interest, but also to a mandatory 
annuity or unitrust interest.

Finally, some states require that the beneficiaries of the 
distributing trust be notified of the trustee’s intention to 
decant.  For example, under Florida’s decanting statute, 
the beneficiaries of the distributing trust must be notified in 
writing and there is a statutorily prescribed sixty-day wait-
ing period before the assets of the distributing trust may be 
transferred to the continuing trust, unless the beneficiaries of 
the distributing trust waive this period.  Delaware’s decant-
ing statute, by contrast, requires no notice or waiting period 
before the assets of the distributing trust are decanted.  The 
notice requirements and waiting period prescribed by some 
states, like Florida, are presumably included in order for the 
beneficiaries to be reasonably informed so as to protect their 
interests, and to allow a beneficiary to object.  

Maryland case law does not outline how a common law de-
canting should be accomplished and provides no procedural 
protections for beneficiaries.  Moreover, without a statutory 
model to follow, practitioners are given great latitude in 
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drafting decanting provisions in trust agreements.  As such, 
the Maryland legislature should view the enactment of a state 
decanting statute, not as an expansion of trustees’ power, but 
rather as an opportunity to implement a uniform procedure 
for exercising a power trustees already have and to spell out 
requirements and limitations to protect trust beneficiaries 
in the process.  Without explicit statutory requirements and 
limitations in place, disparate treatment of trust beneficiaries 
may occur, based on the whims of practitioners in interpret-
ing common law and in drafting decanting provisions in 
trust agreements.  

ConclusionV. 

While other methods of modifying an irrevocable trust are 
statutorily permitted under the Maryland Trust Act, none of 
these methods is quite as superior as a trust decanting.  Even 
though a trust decanting may be permitted already under 
Maryland law if done pursuant to a decanting provision in a 
trust agreement or under common law, the Maryland legisla-
ture should unify decanting practices in the state and protect 
trust beneficiaries by enacting a statute that specifically 
defines the requirements and limitations for trust decanting.  
Moreover, the Maryland legislature now has a template, in the 
UTDA, that could serve as the starting framework in draft-
ing a Maryland decanting statute.  Given the importance of 
procedural uniformity and universal protection of trust ben-
eficiaries, as well as the ease with which a decanting statute 
could now be enacted using the UTDA as a model, the time 
is ripe for Maryland to call in the sommelier and join nearly 
half of the states in the country by codifying a state decanting 
statute, not only to unify methods of decanting under state 
law, but to ensure adequate protections for beneficiaries.
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About a year ago, my grandmother died.  Her Will directed 
that she be cremated and that her ashes be preserved or scat-
tered in the discretion of my mother, her Personal Representa-
tive.  As it turned out, there were no assets to probate at her 
death.  Her Will, with no estate, was not probated.  There was 
no other document stating her wishes for cremation.

Although the end of her life passed peacefully, there had been 
discord between my mother and her sister, my grandmother’s 
only other living child, in the days leading up to her death.  
Thus, when the funeral director told my mother that my aunt 
would need to consent to my grandmother’s cremation, my 
mother was alarmed.  I sent a copy of my grandmother’s Will 
to the funeral director, but it didn’t matter.  The director would 
not change her mind.  The director explained that the consents 
of all heirs to the cremation was made a policy of the funeral 
home because of the 2010 case, Edery v. Edery, 93 Md. App. 
215, a case that involved a dispute among siblings as to the 
disposition of their mother’s body.  My phone calls to two 
other funeral homes revealed the same policy. 

Fortunately, my aunt provided her consent to the crema-
tion so there was no need to go to court.  As an estates and 
trusts attorney, however, the experience concerned me and I 
decided to look into this more.  How is it that carrying out a 
decedent’s wish to be cremated could depend on the consent 
of the heirs?  According to Chapter 5 of the Health General 
Article of the Maryland Code (HG), a person can provide 
for cremation as well as make other decisions concerning 
the disposition of her body, without the consent of any other 
person being required. 

The right to specify cremation in a Will or pre-need contract 
is specifically granted in HG Section 5-408.1.  Often, how-
ever, the Will is not read (and sometimes not even located) 
until after funeral arrangements are made.  The better way to 
ensure that the decedent’s cremation wishes are not blocked 
by others is found in HG Section 5-509, which provides:

Any individual who is 18 years of age or older may 
decide the disposition of the individual’s own body 
after that individual’s death without the pre-death or 
post-death consent of another person by executing a 
document that expresses the individual’s wishes re-
garding disposition of the body or by entering into a 
pre-need contract.

According to the statute, entering into a pre-need contract 
is a slam dunk.  However, if the client does not have a pre-

By Danielle M. Cruttenden; McNamee Hosea

ProvidiNg For the disPositioN oF the 
ClieNt’s Body FollowiNg death

need contract, he or she should execute a written document 
expressing the wish to be cremated.  The document must be 
signed by the client in the presence of a witness who also 
signs in the presence of the client.  (HG Section 5-509(b).)  
The “After My Death” form, which is part of the Maryland 
statutory advance directive and found in HG Section 5-603, 
will do the trick.  Parts I and II of the form allows the client 
to donate organs for specific purposes chosen by the client 
and even to donate his or her entire body for medical study 
purposes.  A client who does not want to be a donor should 
still complete Part III if he or she wants to designate a person 
with authority to make arrangements for the disposition of 
his or her body and to provide for specific details of those 
arrangements.  A client wanting to be cremated should specifi-
cally state his or her wishes in Part III of the form.

In the Edery case, the trial court’s application of HG Section 
5-509 to the facts and, more specifically, its order authorizing 
a majority of the children to make the final arrangements for 
their mother was at issue before the Court of Special Ap-
peals.  Four of the children claimed their mother wanted to 
be buried in Montgomery County.  Two of children claimed 
their mother wanted to be buried in Israel, next to her pre-
deceased husband and son.  The decedent had executed a 
Will, durable power of attorney, living will and advance 
directive, but none of those documents stated her intent 
regarding the location of burial.  A separate document, writ-
ten in Hebrew by the decedent’s friend, and which indicated 
that the decedent signed the document in his presence, was 
initially excluded as hearsay, but later admitted.  The Court 
excluded as hearsay the testimony of all individuals who 
claimed to have heard the decedent express her wishes about 
the burial of her body after her death.  Finding that the docu-
ment written by the decedent’s friend lacked credibility and 
that there was no other evidence of the decedent’s wishes, 
the trial court authorized the four children who wanted the 
decedent buried in Montgomery County to make the final ar-
rangements under HG Section 5-509(c).  On appeal, the case 
was remanded.  The Court of Special Appeals held that the 
authority to make arrangements by individuals listed in HG 
Section 5-509(c) applies only if there is no contrary direction 
of the decedent known by another person.  In other words, 
the trial court was wrong to authorize the four children to 
make arrangements when it had not considered the testimony 
of individuals claiming to know the decedent’s wishes to be 

(continued on page 25)
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buried in Israel.  The state-of-mind exception to the hearsay 
rule required the trial court to allow the testimony of the 
individuals who claimed to have spoken with the decedent 
about her wishes.

In light of the Edery case, should a funeral home, as a mat-
ter of policy, require the consents of the decedent’s heirs 
in order to perform the cremation?  “No,” says Ruth Ann 
Arty, the Executive Director of the Maryland Board of Fu-
neral Homes and Morticians.  Assuming that the client has 
properly executed Part III of the “After My Death” form 

(continued from page 24)
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stating her wishes to be cremated, the statutory language 
of Chapter 5 of the Health General Article makes clear that 
post-death consents of the heirs to cremation is not required.  
The Department has been working with its members to edu-
cate them as to the Maryland law on this issue.  Ms. Arty 
advises calling her Department if a funeral home takes the 
position that the consents of all heirs are required where the 
decedent has properly executed the “After My Death” part 
of the Maryland Advance Directive form.  The Department 
will call the funeral home to see if the issue can be resolved 
short of going to court.
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JoiNt teNaNCy; 
theFt From JoiNt or multiPle Party aCCouNt

In Wagner v. State, 445 Md. 404 (2015), the Court of Appeals 
addressed whether an individual can commit theft from a joint 
or multiple-party bank account to which the individual is a 
party.  The case involved an elderly man (“Father”) who added 
his daughter (“Wagner”) as a “joint owner” of his checking 
and savings account following the death of his wife.  Father 
also authorized Wagner to make telephonic withdrawals from 
his IRA.  Wagner proceeded to transfer funds from the IRA to 
the checking account and made numerous withdrawals and 
transfers from the checking account for her personal benefit 
without Father’s knowledge or authorization.

The Circuit Court found Wagner guilty of theft and embezzle-
ment under CR § 7-104.  CR § 7-104(a) provides that a person 
may not willfully or knowingly obtain or exert control over 
property, if the person uses the property knowing that the use 
will deprive the owner of the property.  

Wagner appealed and the Court of Special Appeals affirmed.  
Wagner filed a petition for writ of certiorari. 

In challenging the lower courts, Wagner argued that under FI 
Section 1-240(f), she had full authority to exert control over 
the funds in the account.  Wagner contended that there was no 
restriction on her withdrawal of funds from the account.  The 
State argued that theft conviction was supported by sufficient 
evidence because Father had not authorized Wagner’s with-
drawal of funds from the account to use for Wagner’s benefit.  

FI § 1-240(f) provides:

(f) Withdrawals. -- Unless the account agreement expressly 
provides otherwise, the funds in a multiple-party account 
may be withdrawn by any party or by a convenience person 
for any party or parties, whether or not any other party to the 
account is incapacitated or deceased.

FI § 1-240(b)(5) provides:
“Convenience person” means any person who is authorized 
to draw upon funds in an account:

(i) Under a power of attorney given by 1 or more parties 
to the account; or
(ii) By virtue of a designation in the account agreement 
appointing that person as agent of a party or the parties to 
the account for the convenience of the party or parties.

The Court of Appeals noted that it cannot set aside the judge-
ment of the trial court on the evidence unless clearly erroneous.  

With regard to statutory interpretation, however, the Court uses 
a de novo standard of review.  The cardinal rule in statutory 
interpretation is to look at the plain language of the statute and 
the intent of the legislature.   

By its plain language, the Court concluded that FI § 1-204(f) “au-
thorizes only the act of withdrawal from a multi-party account, 
nothing more or nothing less.”  The right to withdraw does not 
confer ownership on the party holding the withdrawal right.

The Court examined the legislative history behind FI § 1-204 
which was enacted to change the common law principles apply-
ing to the disposition of a multi-party account upon the death of 
a party.  The common law looked to the parties’ intent regarding 
survivorship rights.  The legislation was enacted to establish a 
basic rule that, in the absence of an express agreement regard-
ing a multi-party account, the funds in the multi-party account 
belong to the surviving parties.  

The Court noted that the statute does not create a basic rule 
regarding the ownership of a multi-party account prior to the 
death of a party.  Although joint title creates a presumption of 
an ownership interest in both parties, the presumption can be 
rebutted with evidence to the contrary.  The Court concluded 
that the law requires an examination of Father’s intent to deter-
mine whether he intended to make an irrevocable gift of joint 
ownership in the account.  

Here, the Court found sufficient evidence to rebut the presump-
tion of joint ownership of the account.  The Court of Appeals 
found that Wagner willfully and knowingly obtained or exerted 
control over the funds in Father’s IRA and the account with the 
intent to deprive him of the funds in violation of CR § 7-104(a).  
Her conviction for theft was upheld.

statute oF limitatioNs oN Caveat oF First-Filed will 
In Green v. Nelson, 2016 WL 1704666 (2016), the Court of 
Appeals addressed the statute of limitations for caveating an 
earlier filed will when a later filed will is found to be fraudu-
lently procured.  In this case, the decedent executed a 2003 will 
naming a friend as primary beneficiary.  In 2009, the decedent 
executed a new will which revoked the 2003 will and named 
his brother (“Green”) as sole beneficiary of his estate.  Green 
filed the 2009 will for safekeeping with the Register of Wills 
prior to decedent’s death.  

Following the decedent’s death, Nelson and Malamis (the 
“2003 PRs”) filed the 2003 will and the Orphan’s Court issued 
an administrative probate order appointing the 2003 PRs as 
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personal representatives.  As an heir, Green received notice of 
the probate proceeding and was advised of the date by which 
objections must be filed.

Two months later, Green petitioned the Orphan’s Court for judi-
cial probate asserting that the 2009 will was the decedent’s last 
will and testament.  The beneficiary of the 2003 will contested 
the 2009 will on the grounds of fraud and undue influence.  The 
Circuit Court found the 2009 will to have been fraudulently 
procured.  Green appealed the decision to the Court of Specials 
Appeals (which affirmed the Circuit Court) and filed a petition 
to caveat the 2003 will while the appeal was pending.  The 
petition to caveat the 2003 will was filed almost three and a 
half years after the appointment of the appellees.  The Orphan’s 
Court denied the petition to caveat on the grounds that it was 
untimely under ET § 5-207.  That decision was upheld by the 
Circuit Court.

ET § 5-207 provides:

Regardless of whether a petition for probate has been 
filed, a verified petition to caveat a will may be filed at 
any time prior to the expiration of six months following 
the first appointment of a personal representative under a 
will, even if there be a subsequent judicial probate or ap-
pointment of a personal representative.  If a different will 
is offered subsequently for probate, a petition to caveat 
the later offered will may be filed at a time within the 
later to occur of:

(1) Three months after the later probate; or
(2) Six months after the first appointment of a personal 
representative of a probate will.

Green appealed the Circuit Court’s decision and asked the Court 
of Special Appeals to consider “[w]hether the Circuit Court 
incorrectly determined, as a matter of law, that the Petition to 
Caveat was untimely filed”.  2016 WL 1704666 at 1.  Green 
argued that either his caveat was timely filed under ET § 5-207 
or public policy should allow the late filing of his petition to 
caveat.  Green advanced four major arguments to support his 
position that either (i) the Register of Wills made a mistake of 
fact in granting the administrative probate of the 2003 will; or 
(2) the judicial probate of the 2009 will voided the appointment 
of the personal representative under the 2009 will.  

The Court of Special Appeals noted that it reviews a court’s 
statutory interpretation de novo.  The court examines the 
plain language of the statute, the statutory purpose, and the 
consequences of the statutory interpretation.  The court noted 
that the purpose of Maryland probate law is “to simplify the 
administration of estates, to reduce the expenses of administra-
tion, to clarify the law governing estates of decedents, and to 

eliminate any provisions of prior law which are archaic, often 
meaningless under modern procedure and no longer useful.”  ET 
§ 1-105.  Further, the law promotes the prompt probate of wills 
and speedy administration and settlement of estates.  Carney v. 
Kosko, 229 Md, 122, 118, 182 A.2d 28 (1962).  

The Court rejected Green’s first argument that the 2003 will 
should not have been admitted to administrative probate.  The 
Court stated that putting a will on file with the register does 
not give the register constructive notice in all administrative 
proceedings and does not render another will materially in-
complete or incorrect.  

The Court also rejected Green’s second argument that the period 
to contest the 2003 will was voided when the Court revoked the 
appointment of the 2003 PRs.  The Court noted that ET § 5-207 
specifically addresses the possibility of a later judicial probate 
and a change of personal representatives.  The language of the 
statute shows that the legislature chose not to extend the time 
for caveat in such a situation.  

The Court rejected Green’s third argument that the 2003 will 
was a “later offered will” because it was not “effectively” 
probated until the 2009 will was ruled fraudulent.  Again, the 
Court found that the plain language of ET § 5-207 cannot be 
given such a reading.  

Finally, the Court rejected Green’s last argument that the “pur-
pose of the Estates and Trusts Article, public policy and sound 
logic demands an exception to the statutory deadline be made 
in this case.”  2016 WL 1704666 at 7.  Again, the Court cited 
that a purpose of Maryland testamentary law is to promote 
the prompt probate of wills and the speedy administration 
and settlement of estates.  The Court noted that six years had 
passed since the initial appointment of the 2003 PRs.  Green 
had notice of the filing requirements for caveating the 2003 will.  
A caveat within six months of that appointment would have 
resulted in a prompt resolution.  Allowing a caveat three years 
later would not be consistent with the purposes of Maryland 
testamentary law. 

BeNeFiCiaries’ Power to ameNd irrevoCaBle trust; 
BeNeFiCiary staNdiNg

In Grueff v. Vito, 229 Md. App. 353, the Court of Special Ap-
peals addressed several questions related to an irrevocable 
trust and a revocable trust created by James B. Vito (“Vito”).  
In 2013, Vito’s daughter Candace Grueff (“Grueff”) filed an 
eight-count complaint against the trustees of both trusts seeking 
their removal and trust accountings.  A discussion about the 
matters surrounding both trusts follows.
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The Irrevocable Trust
Vito created the irrevocable trust in 1983 for the “immediate 
benefit” of his four children: Grueff; Michael; Judith; and Tim.  
229 Md. App. at 357.  Each child had a 25% beneficial inter-
est in the trust and was entitled to annual distributions of his 
or her share of net income and capital gains.  The irrevocable 
trust agreement could not be “altered, amended, revoked or 
terminated, in whole or in part, by” Vito.  However, the agree-
ment provided that it could be “revoked, altered or amended 
by an instrument in writing, signed by the holders of not less 
than seventy-five (75%) interest herein…”  229 Md. App. at 
357.  The agreement was amended five times under that pro-
vision.  The first three amendments related to the trusteeship 
or the duration of the trust.  The fourth amendment provided 
that Judith and Michael (each 25% beneficiaries) would serve 
as trustees.  

The 2013 complaint filed by Grueff included counts (i) seeking 
to remove Judith and Michael as trustees, and (ii) asking for 
an accounting.  Two months later, her three siblings (Judith, 
Michael and Tim) executed a fifth amendment reducing Gru-
eff’s beneficial interest in the trust from 25% to zero.  Judith 
and Michael, as trustees, filed a motion to dismiss stating that 
Grueff was no longer an income beneficiary and therefore 
lacked standing to sue.  
  
The Circuit Court held that the Fifth Amendment removing 
Grueff as an income beneficiary was valid.  Therefore, the 
Circuit Court found that Grueff was not an interested person 
under Rule 10-103 and did not have standing to seek the 
trustee’s removal and could not seek an accounting for the time 
following the Fifth Amendment.

Grueff filed a notice of appeal asking whether the Circuit Court 
erred in dismissing her claims against the irrevocable trust on 
the grounds that she lacked standing.  In order to address the 
standing question, the Court of Appeals considered whether the 
Fifth Amendment (removing Grueff as an income beneficiary) 
was valid.  The Court addressed that question de novo.  The 
Court stated that “the power to amend may be granted by the 
settlor in the trust instrument” and that the Court must look to 
“the settlor’s intent and to this end will consider the settlor’s 
circumstances and all the provisions of the trust instrument” 
to determine the scope of the amendment power.  The Court 
noted that if the amendment power was read broadly, it would 
seem to give the holders of a 75% beneficial interest the power 
to remove a beneficiary.  However, the Court looked to the four 
corners of the instrument for evidence of Vito’s intent.  The 
Court noted:  (1) the trust was titled the “James B. Vito Family 
Trust”; (2) the trust stated that Vito was giving property to the 
trust “for the immediate benefit of his children”; (3) the trust 
identified all four children as “Beneficiaries” and “Beneficial 

Owners”; (4) the trust stated that Vito was giving property to 
the trustee to held in equal shares for his children; and (5) the 
trust provided that the trust principal would be paid over in 
equal shares to his children upon termination.  229 Md. App. 
at 371, 372, 373.  The Court could not find any evidence that 
Vito intended to benefit some but not all of his children.

In addition, the Court noted an absurd result if the amendment 
power was read to include removing or changing beneficial 
interests.  If a beneficiary was removed and only three ben-
eficiaries remained, the 75% beneficial interest requirement 
would, in practice, require a unanimous decision of the three 
remaining beneficiaries to remove any other beneficiary.  The 
Court also dismissed the argument that the power should be 
construed to allow the alteration of beneficial interests because 
that power is a less “significant power than” the specifically 
granted power to revoke the trust.  229 Md. App. at 374.  The 
Court dismissed this argument finding that a revocation of the 
trust would result in each child receiving an equal share of the 
trust property and would not run contrary to Vito’s intent to 
benefit his children equally.

The Court of Special Appeals concluded that the Fifth Amend-
ment was invalid and ineffective.  Therefore, Grueff remained 
a current income beneficiary of the irrevocable trust and was 
an “interested person” with standing to (1) seek removal of the 
trustees; and (2) seek an accounting.

The Revocable Trust
In 1999, Vito established a revocable trust with himself as 
trustee and he restated such trust in 2004.  The trust provided 
that should Vito revoke the trust, the trust property would re-
vert to him.  During Vito’s life, the trust income and principal 
were to be applied for Vito’s support.  Upon Vito’s death, the 
revocable trust would establish marital trusts for the benefit of 
Vito’s spouse and a Residuary Trust for the benefit of Vito’s 
spouse and descendants (including Grueff).  Vito amended the 
trust, in part, on two other occasions to address specific bequests 
and equalizations.  

The 2013 complaint filed by Grueff sought removal of the 
trustees and alleged breach of fiduciary duty, negligence, and 
breach of trust against the trustees of the revocable trust.  The 
Circuit Court found that Grueff did not have standing to seek 
the trustees’ removal under 10-712(b) because she was not an 
“interested person” under Rule 10-103 because she was not a 
current income beneficiary of the revocable trust.  In addition, 
the Circuit Court found that Grueff did not have standing to bring 
the other claims because she was a remainder beneficiary.  
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Grueff appealed the Circuit Court decision that she did not have 
standing to assert her claims.  The Court of Appeals examined 
Rule 10-103(f) and concluded that Grueff was not an “interested 
person” with standing to seek the removal of the trustees be-
cause she was neither a current income beneficiary of the trust 
nor the heir of a disabled person.  Although the Circuit Court 
had appointed a guardian of Vito’s property in 2011, the Circuit 
Court never adjudicated Vito disabled or incompetent.

The Court of Appeals went on to address standing under Mary-
land common law.  The Court noted that during Vito’s lifetime, 
the trustee’s duties were owed to Vito only and Grueff’s inter-
est was wholly contingent on Vito not taking action to amend 
or revoke the trust.   The Court found that “[u]nder common 
law standing principles, the absence of any duty to Grueff on 
the part of Trustees is fatal to her claims for breach of trust, 
negligence, and so forth.”  229 Md. App. at 382.  Therefore, 
the Court of Appeals upheld the Circuit Court’s ruling that 
Grueff did not have standing to assert her claims with regards 
to the revocable trust.

marital deduCtioN saviNgs Clause – 
estate tax aPPortioNmeNt

In Bandy v. Clancy, 449 Md. 577, the Court of Appeals consid-
ered whether the Orphan’s Court erred in finding that a marital 
deduction savings clause contained in a codicil to the testator’s 
will would result in a trust for the testator’s older children bear-
ing all of the federal and state estate taxes.  The case involved 
the will and codicils of the author Tom Clancy who died in 2013.  
At the time of his death, Clancy was married to his second wife 
with whom he had a minor child.  Clancy also had four adult 
children from a prior marriage. 
 
In 2007, Clancy executed a will that created three trusts out of 
the residuary estate:  a Marital Trust for the benefit of his spouse 
(structured to meet the requirements of a qualified terminable 
interest property (“QTIP”) trust under Section 2056(b) (7) of 
the Internal Revenue Code); a Family Trust for the benefit of 
his spouse and minor child; and the Older Children’s Trusts for 
the benefit of his adult children.  The will stated that estate taxes 
would be paid out of the residuary estate “subject, however, to 
the provisions contained in Item Sixth hereof with respect to 
the Marital Share therein created…”  Item Sixth contained an 
estate tax marital deduction savings clause directing that “the 
Marital Share shall not be charged with or reduced by any estate, 
inheritance, succession or other tax…”   449 Md. at 591.

In the second codicil to his will, Clancy amended the provisions 
of the Family Trust so that it also would meet the requirements 
of a QTIP trust under Section 2056(b)(7) and would qualify for 
the federal estate tax marital deduction.  Among other changes, 
the second codicil removed his minor child as a beneficiary of 

the Family Trust and mandated that the entire net income of 
the Family Trust would be paid to his spouse at least quarter-
annually during her lifetime.  The second codicil also included 
a marital deduction savings clause with respect to the Family 
Trust directing that the personal representative and trustee 
may not “exercise any authority, power or discretion over” 
the Marital Share or the Family Trust “nor shall any payment 
or distribution of my personal representative or my trustee be 
limited or restricted by any provision of this Will, such that, in 
any such event, my estate would be prevented from receiving 
the benefit of the marital deduction as hereinbefore set forth.” 
449 Md. at 595.

After Clancy’s death, Mrs. Clancy petitioned the Orphan’s 
Court for a Declaratory Judgement seeking a determination 
that the Family Trust was not obligated to pay any estate taxes.  
The Orphan’s Court concluded that the savings clause in the 
second codicil reflected Clancy’s intent that the Family Trust 
would be free of any federal estate tax liability.

The Court of Appeals reviewed the Orphan’s Court conclu-
sions de novo.  In construing the will and codicils, the Court 
of Appeals looked to evidence of Clancy’s intent.  The Court 
noted that the second codicil clearly intended to qualify the 
Family Trust for the marital deduction by way of the 2056(b)
(7) QTIP election but did not amend the provisions that directed 
payment of estate taxes out of the residuary estate.  The Court 
of Appeals determined that the savings clause in the second 
codicil overrode the broad direction to pay estate taxes out of 
the residuary estate.  The codicil’s savings clause prevented 
the personal representative and trustee from exercising any 
“authority, power, or discretion” to disqualify any portion of the 
Family Trust from the marital deduction, such as the payment 
of federal estate taxes.  The Court also noted that a different 
conclusion would result in the Family Trust bearing the burden 
of federal estate taxes both at Clancy’s death and at the death 
of Mrs. Clancy.  The Court rejected the adult children’s argu-
ment that they were unfairly burdened with estate taxes in order 
to benefit Mrs. Clancy.  The Court found that both the minor 
child and the adult children were burdened for the benefit of 
Mrs. Clancy.  In order for the Family Trust to qualify for the 
marital deduction, the second codicil reduced the minor child’s 
interest in the Family Trust to a remainder interest that could 
be diminished during Mrs. Clancy’s life if corpus was invaded 
to meet her needs.  



3030

reality Bytes: Technology and The  
end of life as We KnoW iT

As technology evolves, mortality is a tough subject to tackle.  
Recently, I saw a Facebook post about an Indonesian man 
who claims to be 145 years old and, apparently would be 
happy to stop there.  Whether he is, in fact, 145 years old may 
be debated, but he looks old, not unlike a growing number 
of us.  Aging is a natural process and one that many of us 
would like to reverse (or at least prolong).  Quality of life, of 
course, is important.  Simply being artificially kept “alive” is 
something many of us do not want.  As lawyers, we regularly 
draft Living Wills and Advance Medical Directives for our 
clients that attempt to define what should happen with “end-
of-life” medical treatment.

Recently, I received from a well-known estate planner a link 
to “futurist” Ray Kurzweil’s article “Ultrasound jump-starts 
brain of man in coma.”  The story is summarized by Kurzweil 
in one sentence:  “UCLA neurosurgeons used ultrasound to 
‘jump-start’ the brain of a 25-year-old man from a coma, and 
he has made remarkable progress following the treatment.”
Kurzweil goes on to discuss the implications of this treatment 
in other situations.  In Maryland, we may recall the In re Cole 

By Robert C. Young; Stewart, Plant & Blumenthal

case in 19861, in which the Circuit Court for Baltimore City 
denied the petition of a stroke victim’s husband, filed forty-
one days after her stroke, to terminate life support and the 
patient came out of her coma six days later.

Thus, medical certainty as to the end of life has its limits.  
Technology may have expanded those limits, just as it has 
with regard to the increased quality and success rate of 
health care.

The noted estate planner who brought the Kurzweil article 
to my attention wrote, “these kinds of developments may 
suggest that ‘pulling the plug’ for some might be reconsid-
ered.  My own living will says to do that when I’m ‘brain 
dead.’  But I may add something more to take into account 
advances in science.”

I consider that wise advice.

1  In re Cole, No. 8611053/CE 49265 (Cir. Ct. Balt. City May 19, 
1986) (Byrnes, J.).

JOIN THE ESTATES AND TRUST LAW E-MAIL LIST

The Estates and Trust Law Section offers an active e-mail list which is open to 
Section members.  The e-mail list provides Section members the opportunity 
to post questions or comments concerning issues relevant to the practice of 
estate and trust law.  Members may also use the e-mail list to communicate 
with other Section members on items 
of general interest to the membership.

To subscribe to the e-mail list, 
please call (410) 685-7878 and 
speak with the membership 
department.

Questions or comments about 
the e-mail list may be directed to 
the Estates and Trust Law Section 
care of Kimberly C. Aviles at 
kaviles@csalaw.com.
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2016 – 2017 
seCtioN CouNCil Committees

Listed below are some of the Section Council Committees for which Section members may wish to volunteer their time.  
Please contact the individuals listed below or the Section Chair if you have suggestions or are interested in helping out.

Committee Contact
Chair David C. Dembert

Legislation Mary Alice Smolarek
Jonathan G. Lasley

Website/Technology Kimberly C. Aviles

Publications Anne W. Coventry
Janet I. McCurdy

Probate Rules/Reform Allan Gibber
Michaela G. Muffoletto

Educational Programs Danielle M. Cruttenden

Liaison to Orphans’ Court and
Registers of Wills 

Michael Davis
Jay M. Eisenberg
Jonathan D. Eisner

Estate and Trust Study Group Liaison Rachel Burke

Membership Laura Thomas
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