
the spring.  First, our Legislation committee will be closely 
monitoring legislation proposed during the 2017 Maryland 
that affects Maryland taxpayers.  Second, our Pro Bono 
committee will be seeking to establish a first of its kind Pro 
Bono representation project before the Maryland Tax Court.  
Our Annual Irving Shulbank Memorial dinner is tentatively 
scheduled for Thursday, May 18th.  We will have another ener-
getic and exciting speaker again this year.   The taxation section 
will also be hosting an educational program later this winter.  
I  hope you are having a  wonderful  hol iday sea-
son and hope to see you out and about very soon!

With the holiday season upon us, it is 
a wonderful time to provide members 
with an update on our section.  I hope 
that you were able to the Annual Tax 
Professionals Networking Night be-
fore the Thanksgiving break.  We had 
our largest turnout ever and raffled 
off some great prizes to our attendees. 
You will find some of the pictures 
from the night later in this issue.
If you are reading this edition online, 

you may have noticed that the Taxa-
tion section’s website has been updated.  We recently posted 
new documents from 2016 on our main page.  I encourage 
you to take a look at the Tax Controversy Training for Pro 
Bono Lawyers Presentation Materials which contains some 
great information about representing not only low income 
taxpayers, but all taxpayers before the IRS and the Maryland 
Comptroller’s office.   As always, our Maryland Tax Practi-
tioner’s Handbook has been updated to provide you with key 
contacts in federal and Maryland tax administration.  Later 
this year, we will be looking into posting historical documents 
from prior Taxation Sections Council to the website as well.
With the section’s mission statement of “promoting the interests 
and welfare of Bar members and the public in the areas of taxa-
tion” in mind, the council will be focused this on two projects in 
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On March 23, The Uni-
vers i ty  of  Bal t imore 
Graduate Tax Program 
hosted the MSBA Tax 
Sect ion’s  symposium 
on the Discharge of Tax 
Debts in Bankruptcy. 
Over two dozen law-
yers representing the 
state’s tax bar and bank-
ruptcy bar were in at-

tendance, joined by a few students from both law schools.

The panelists were Kavitha Bondada of the Department of Jus-
tice (appearing in her personal capacity, not ex officio), and Russ 
Haynes, of the Law Office of Burton Haynes in Burke, Virginia.

The speakers divided up the lecture portion of the evening. Ms. 
Bondada spoke to the state of the law up to 2010.  Mr. Haynes dis-
cussed developments since 2010, when issues arising from Con-
gress’ 2005 bankruptcy reforms began to reach the appeals courts.

 Prior to the 2005 reforms, the settled law for the discharge of 
income and other non-trust taxes was the “Three Year, Two 
Year, 240 Day Rule.”1 The 2005 Bankruptcy reform added 
an unnumbered “hanging paragraph” to section 523 of the 
Bankruptcy code that a “return” for bankruptcy purposes 
had to meet the legal requirements of a return in tax law.

The I.R.S. has taken the position that, generally, a late filed 
return is still a return for bankruptcy purposes, so long as 
an S.F.R. has not been made.2 Even where an S.F.R. was 
filed before a return was filed, it may be possible in some 
circuits to still have the taxes discharged in bankruptcy.3

  
Despite the I.R.S.’ position (which many state taxing agen-
cies disagree with), the First4, Fifth5, and Tenth6 circuits 
have ruled that if a return is filed even a single day late, 
then the tax is not dischargeable in bankruptcy. Essen-
tially, the two year rule is abolished by the one-day rule.

This intersection of bankruptcy law and tax law is rapidly 
changing. While complicated, and increasingly uncertain, 
bankruptcy is a tax debt resolution tool that cannot be ignored.

Eric M. Bielitz is a solo-practitioner in Baltimore city, focused 
on tax planning and controversy. He was a member of the sym-
posium’s organizing committee. He would like to again thank 

Tax Section's Symposium on 
Discharging Taxes in Bankruptcy a Success

By Eric M. Bielitz, LLM

Ms. Bondada and especially Mr. Haynes, whose  prepared 
materials were essential to the composition of this article.

Endnotes
 1 Synthesize 11 U.S.C. §507(a)(8)(A) with 11 U.S.C. §523(a)(1)(B). 
Roughly, a non-trust tax debt may be discharged in bankruptcy if, from 
the date of filing the Bankruptcy petition, the tax return was due more than 
three years previously, the tax return was actually filed more than two years 
previously, and the assessment was made more than 240 days previously. 
Please note, there are myriad exceptions to this rule, even absent recent 
caselaw developments.
2 Chief Council’s Notice 2010-016
3 Briggs v. United States, 511 B.R. 707 (Bankr. N.D.Ga. 2014) appeal to the 
U.S. D.Ct. N.D.Ga stayed, pending outcome of Justice v. United States, 11th 
Circuit Case no. 15-10273 (oral argument heard 12/16/2015)
4 In re Fahey, 779 F.3d 1 (1st Cir., 2015)
5 McCoy v. Mississippi St. Tax Comm’n, 666 F.3d 924 (5th Circuit), cert 
denied, 133 S. Ct. 192 (2012)
6 In re Mallo, 774 F.3d 1313 (10th Cir, 2014)
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Earlier this year, the Department 
of Education and the Social Se-
curity Administration developed 
a cooperative and streamlined 
process for identifying disabled 
taxpayers who have student loan 
debt.2 Americans who are to-
tally and permanently disabled3 
are now eligible to have their 
federal student loan debt for-
given.4 Through the streamlined 

process, 387,000 totally and permanently disabled taxpayers 
have been identified as eligible to discharge their student loan 
debt outside of a court proceeding.5 All of the debtors identi-
fied should be notified of their right to relief by the end of 
2016.6 It is likely that many of them have already taken the 
simple steps necessary to accept the relief.7 However, they 
have yet to file their 2016 federal income tax returns. Like-
wise, the Department of Education has yet to issue 1099-C’s.

Background
Generally, the amount of debt which is forgiven is ordinary 
income for federal tax purposes.8 This is sometimes called 
cancellation of indebtedness income or “COD.” Generally, 
the creditor forgiving the debt must file a form 1099-C, which 
reports discharged debt as income to the Service. Thus, if 
a taxpayer is discharged from $50,000 of student loan debt 
during a tax year in which her taxable income is otherwise 
$50,000, she will have $100,000 of taxable income. The up-
front tax cost of discharging a debt is, therefore, often finan-
cially devastating because of the immediate tax consequences.

The Code lays out and prioritizes several exceptions to the 
general rule for COD.9 One such exception is that COD 
is excluded from income to the extent that a taxpayer is 
insolvent.10 A taxpayer is insolvent to the extent that her li-
abilities exceed the value of her assets immediately prior 
to the discharge of the debt.11 So, if a taxpayer’s liabilities 
exceed the value of her assets by $10,000 immediately be-
fore being discharged of a $50,000 debt, only $40,000 of 
the discharged debt is income.12 COD is also excluded if the 
taxpayer is formally declared to be bankrupt.13 Generally, 
however, student loans may not be discharged in bankruptcy.14  

Bankruptcy courts have historically applied an undue hardship 
test created by Brunner to determine whether a debt should be 
discharged, with which few student loan borrowers typically 
can comply.15 Since 1987, however, many courts have been 
reluctant to fully adhere to Brunner and have thus softened (continued on Page 10)

Over 300,000 Totally and Permanently Disabled 
Taxpayers Forgiven of Student Law Debt 

By Elizabeth A. Fitch, J.D.

its effect.16 While courts have made it marginally easier for 
student loans to be discharged, the situation is still problematic. 

Recent legislation circumvents courts and Brunner alto-
gether and allows for student loan debt to be discharged 
directly by the Department of Education, but that discharge 
is then income to the borrower unless it falls within an 
exception.17 To assert an exception, the borrower must file 
a special form along with her federal income tax return.18 

Issues for the Totally and Permanently Disabled
Sympathetic to the limitations of totally and permanently 
disabled citizens, some politicians feel that the streamlined 
process developed by the Department of Education and the 
Social Security Administration still leaves the totally and per-
manently disabled overly burdened.19  Specifically, many do not 
understand the associated filing requirements.20 Failing to file 
a federal income tax return where a 1099-C has been issued in 
the taxpayer’s name creates some technical issues, the resolu-
tion of which are complicated and foreign to most taxpayers.21

Relying heavily on statistical averages and a cost-benefit 
analysis, Senator Elizabeth Warren (D-Mass.) proposed 
legislation that would presume that totally and permanently 
disabled taxpayers with forgiven federal student loan debt are 
insolvent for tax purposes, regardless of their actual wealth, 
liabilities, or assets.22 Warren argues that it is too burden-
some on disabled taxpayers to file the tax form required to 
demonstrate insolvency.23 Moreover, she argues that it is 
inefficient for the Service to determine whether an individual 
taxpayer is insolvent when statistics already suggest that they 
typically are.24 Under the proposed legislation, presuming 
insolvency would halt the issuance of 1099-C’s by the De-
partment of Education, and thereby the need for the borrower 
to meet the current filing requirements with the Service.25

Warren also asserts that the Service should create class-
wide guidance in order to apply the insolvency exclusion 
permitted by § 108 to totally and permanently disabled 
Social Security beneficiaries.26 Specifically, she insists that 
the Service may use an Internal Revenue Bulletin (IRB) 
to direct the Department of Education to cease issuing 
1099-C’s to totally and permanently disabled taxpayers fol-
lowing the forgiveness of their federal student loan debt.27

The IRB is the authoritative instrument for announcing official 
rulings and procedures of the Internal Revenue Service and for 
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Recent Suspension of Maryland Tax Preparers: 
Good Press for the Comptroller or Violations of Confidentiality Laws?

By Brandon N. Mourges

(continued on Page 11)

During the height of the 
most recent tax filing sea-
son, the Comptroller of 
Maryland (“the Comptrol-
ler”) announced a major 
step to try to thwart the 
filing of allegedly false or 
fraudulent tax returns. Sig-
nificantly, the Comptroller 
summarily suspended the 
processing of tax returns 
filed by those engaging in 
perceived “questionable” preparation practices, such as Liberty 
Tax Service and other private preparers. According to a series 
of press releases from the Comptroller and other announce-
ments to the public, the action came as a result of a “high 
volume of questionable returns received” from these preparers.  

While tax malfeasance is a growing problem facing both the 
Internal Revenue Service (“IRS”) and the Comptroller and 
increased enforcement is justified, the Comptroller cannot run 
afoul of existing principles of law – such as due process rights 
of taxpayers and tax preparers. Moreover, the Comptroller 
has a mandate to protect taxpayer confidentiality. Aside from 
potential due process violations, with his swift statements to 
the press in these cases, the Comptroller may be side-stepping 
the confidentiality rights afforded taxpayers and tax preparers.2

Press Releases from the Comptroller
In early 2016, the Comptroller began issuing almost weekly 
press releases about “his ongoing effort to combat tax fraud and 
identity theft…[and] effective immediately, he has suspended 
processing electronic and paper tax returns from 22 private 
tax preparers at 25 locations throughout the region and three 
out-of-state locations due to a high volume of questionable 
returns received.” The press releases named individuals and 
businesses that were suspended; however, no specific acts trig-
gering these suspensions were alleged or appeared to have yet 
been investigated by the Comptroller.3 Instead, the Comptroller 
obscurely claimed that the returns prepared by these prepar-
ers may contain the following “suspicious characteristics4:"

•  Bus iness  income repor ted  when 
taxpayers  did not  own a business. 
•  Refund amounts  requested much 
higher than previous year tax returns. 
•  I n f l a t e d  a n d / o r  u n d o c u -
m e n t e d  b u s i n e s s  e x p e n s e s . 

• Dependents claimed when taxpay-
er did not provide required 50 per-
c e n t  s u p p o r t  o r  c a r e ,  a n d / o r 
•  I n f l a t e d  w a g e s  a n d  w i t h -
h o l d i n g  i n f o r m a t i o n . 
•  I n f l a t e d  i t e m i z e d  d e d u c t i o n s .  

While these suspensions may have the tangential ef-
fects of reducing tax mistakes and/or fraud in Mary-
land – which are appropriate goals of the Comptroller 
– the publication of individual’s names raises concerns 
regarding the potential violation of tax confidentiality laws.

Broad Coverage of Tax Confidentiality Laws
Both the Internal Revenue Code (“I.R.C.”) and the Tax-General 
Article of the Annotated Code of Maryland (“TG”) contain 
provisions that protect taxpayer confidentiality with respect 
to tax returns and ongoing tax matters. Pursuant to I.R.C. § 
6103(a), “returns and return information shall be confidential, 
and except as authorized by this title…no officer or employee 
of the United States…no officer or employee of any State…
and…no other person…who has or had access to returns or 
return information…shall disclose any return or return in-
formation obtained by him in any manner in connection with 
his service as such an officer or an employee or otherwise…” 
I.R.C. § 6103(b)(2) specifies that “return information” means 
“a taxpayer’s identity, the nature, source, or amount of his 
income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net worth, tax liability, tax withheld, deficien-
cies, overassessments, or tax payments, whether the taxpayer’s 
return was, is being, or will be examined or subject to other 
investigation or processing, or any other data, received by, 
recorded by, prepared by, furnished to, or collected by the 
Secretary with respect to a return or with respect to the de-
termination of the existence, or possible existence, of liability 
(or the amount thereof) of any person under this title for any 
tax, penalty, interest, fine, forfeiture, or other imposition, or 
offense…” and certain other items; however, it does not include 
data “in a form which cannot be associated with, or otherwise 
identify, directly or indirectly, a particular taxpayer.” Emphasis 
supplied. A number of specified exceptions allow the IRS to 
disclose this information to third parties for particular uses.  

As for Maryland, pursuant to TG § 13-202, “[e]xcept as other-
wise provided in this subtitle, an officer, employee, former offi-
cer, or former employee of the State or of a political subdivision 
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By David S. De Jong

Federal Tax Update

(continued on Page 13)

January - 
marCh 2016

INDIVIDUALS
In Blagaich v. 
Commissioner, 
TC Memo 2016-2, 
the Tax Court held 
that a $400,000 
payment to a par-
amour in consider-
ation for agreeing 
to be monoga-
mous was income 
to the recipient 
notwithstanding a court ordered repayment in a subsequent 
year when a court found that he was fraudulently induced to 
pay her the money.

In Co v. Commissioner, TC Memo 2016-19, the Tax Court 
denied a worker for the State Department a foreign earned 
income exclusion as he was a federal employee; the taxpayer 
attempted to argue that he was an independent contractor 
entitled to the exclusion.

In Anderson v. Commissioner, TC Memo 2016-47, the Tax 
Court permitted a deduction to the payor for interim spou-
sal support where the pretrial order required the parties to 
“maintain status quo” notwithstanding the failure to specify 
an exact amount.

In French v. Commissioner, TC Memo 2016-53, the Tax 
Court denied a deduction for a conservation easement 
because the deed failed to indicate that there was no other 
consideration besides preservation.

In Gemperlie v. Commissioner, TC Memo 2016-1, the Tax 
Court disallowed a deduction for a conservation easement 
for failure to include the appraisal in the return; in imposing 
a 40 percent gross valuation misstatement penalty, the Court 
accepted testimony of the IRS expert that the conservation 
easement was not worth the claimed $108,000 but was 
worth $0-$35,000.

In Brown v. Commissioner, TC Memo 2016-39, the Tax 
Court agreed with IRS that a pastor could only deduct 
$4,227 in charitable contributions made in cash rather than 
the $19,224 claimed; the allowable medical insurance premi-

ums were reduced from $12,944 to $3,844 as well, also for 
lack of substantiation.

In Garcia v. Commissioner, TC Memo 2016-21, the Tax 
Court threw out $77,000 of itemized deductions claimed by 
a couple including charitable contributions, medical ex-
penses and employee business expenses for lack of substan-
tiation; the deductions that were denied included clothing for 
driving a truck by the husband and teaching school by the 
wife as well as cigars given by the husband to workers who 
unloaded trucks.

In Jones v. Commissioner, 146 TC No. 3, the Tax Court 
denied an above the line deduction for an Arizona state judge 
who paid for office equipment and staff gifts out of his 
own pocket.

In Adkins v. United States, 117 AFTR2d 2016-449, the 
Court of Federal Claims determined that a couple had a theft 
loss from actions of a broker-dealer who had been indicted 
but disagreed with the timing of the deduction which was 
claimed as an abandonment in the year of the institution of 
criminal proceedings; the Court determined that the theft 
loss occurred either in the in the prior year when the couple 
stopped funding the arbitration claim or several years later 
upon the formal withdrawal of their claim.

In Riley v. Commissioner, TC Memo 2016-46, the Tax Court 
agreed with IRS that an individual who invested over $1 
million in a purported tech startup could not prove a theft 
loss under state law (a false representation made with intent 
to defraud that causes the owner of the property to part with 
it in reliance) under the facts and also indicated that the loss 
would be a nonbusiness bad debt, denying that loss as well 
in the year claimed inasmuch as the lack of future recovery 
remained speculative.

In Revenue Ruling 2016-8, IRS removed restrictions that 
had previously blocked a foreign tax credit for income taxes 
paid to Cuba.

In Chief Counsel Advice 201602009, IRS indicated con-
tinuing disagreement with the Tax Court and set forth 
the requirement of a completed and signed Form 8332 
in order to pass dependency allowances to the noncus-
todial parent; the Tax Court has allowed attachment of 
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Date Time Event Location
12/20/2016 8:30-9:30am State Tax Study Group: Recent and 

Pending Litigation, Maryland 
General Assembly Prognosis- Brian 
Oliner

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

12/21/2016 12:00-1:00pm Transactional Tax Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

1/10/2017 12:00pm Employee Benefits Study Group Venable LLP, Suite 900,  750 E. Pratt 
Street, Baltimore MD 

1/17/2017 8:30-9:30am State Tax Study Group: Update of 
Cases, Recent and Pending 
Legislation regarding SDAT- Vince 
Guida Jr., Bill Hammond, Jeff 
Comen

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

1/18/2017 12:00-1:00pm Transactional Tax Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

1/19/2017 9:00-10:15am Tax Controversy Study Group: 
Defending businesses in Federal 
criminal investigations and 
prosecutions- Jay Nanavati Esq., 
Baker Hostetler

Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

1/26/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD

2/2/2017 8:00-9:00am Montgomery County/Prince 
George's County Tax Study Group-
Federal Tax Update

Stein, Sperling, Bennett, De Jong, 25 
West Middle Lane, Rockville, MD

2/9/2017 8:30-9:30am Tax Exempt Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

2/15/2017 12:00-1:00pm Transactional Tax Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

2/16/2017 9:00-10:15am Tax Controversy Study Group: IRS 
Appeals Collection Update, Joseph 
Teti, Appeals 

Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

2/16/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD

MSBA Tax Section Calendar of Events 2016-2017
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MSBA Tax Section Calendar of Events 2016-2017
2/21/2017 8:30-9:30am State Tax Study Group: SDAT 

Reorganization, Personal Property 
Tax Developments- Michael Higgs

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

2/23/2017 8:00-9:00am Montgomery County/Prince 
George's County Tax Study Group-
Review of Heckerling

Shulman Rodgers, 12505 Park 
Potomac Ave., Rockville, MD

TBD TBD Spring Joint Section Meeting TBD
3/7/2017 12:00pm Employee Benefits Study Group Venable LLP, Suite 900,  750 E. Pratt 

Street, Baltimore MD 
3/15/2017 12:00-1:00pm Transactional Tax Study Group Rosenberg Martin Greenberg, LLP 25 

S. Charles Street, Baltimore MD

3/16/2017 9:00-10:15am Tax Controversy Study Group: 
Worker Classification Litigation in 
the United States Tax Court, Travis 
Greaves & Joshua Wu Esq., Caplan 
& Drysdale

Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

3/16/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD

3/21/2017 8:30-9:30am State Tax Study Group: Comptroller 
Business Collections and Unclaimed 
Property Issues- Jay Maschas

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

3/23/2017 8:00-9:00am Montgomery County/Prince 
George's County Tax Study Group-
TBD

103 N. Adams St., 1st Floor, Rockville, 
MD

4/19/2017 12:00-1:00pm Transactional Tax Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

4/20/2017 9:00-10:15am Tax Controversy Study Group: TBD Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

4/20/2017 8:30-9:30am Tax Exempt Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

4/20/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD
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MSBA Tax Section Calendar of Events 2016-2017
4/25/2017 8:30-9:30am State Tax Study Group: Analysis od 

Last Session od the Maryland 
General Assembly; Income Tax 
Developments- Wally Eddelman& 
Sarah Dufresne

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

4/27/2017 8:00-9:00am Montgomery County/Prince 
George's County Tax Study Group-
Spring Roundtable Discussion

Law Offices of Diana Gary
 Law Offices of Harold Pskowski, 50 
W. Montgomery Ave., #200, 
Rockville, MD

5/9/2017 12:00pm Employee Benefits Study Group Venable LLP, Suite 900,  750 E. Pratt 
Street, Baltimore MD 

5/16/2017 8:30-9:30am State Tax Study Group: Pending 
and Enacted Maryland Legislation; 
Developments in Maryland 
Comptroller's Office- Chris Riley

Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD

5/17/2017 6:00-9:00pm Annual Shulbank Dinner and 
Awards Ceremony

Center Club, 16th floor, 100 Light St., 
Baltimore, MD

5/18/2017 9:00-10:15am Tax Controversy Study Group:  TBD Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

5/18/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD

5/25/2017 8:00-9:00am Montgomery County/Prince 
George's County Tax Study Group-
Review of MD Legislative Session

Arthur C. Elgin, Esquire
Jackson & Campbell, P.C.
 77 S. Washington St., Suite 304 
Rockville, MD

6/8/2017 8:30-9:30am Tax Exempt Study Group Rosenberg Martin Greenberg, LLP 25 
S. Charles Street, Baltimore MD

6/15/2017 11:45AM-1:00pm Estate and Gift Tax Study Group Baker Donelson, 19th floor 100 Light 
St., Baltimore, MD and                                                                   
Shulman Rogers, 6th floor 12505 Park 
Potomac Ave., Potomac, MD

6/14/17-
6/17/17

various MSBA Annual Meeting-                
Tax Section session 6/17 8:00am

Clarion Resort Fontainebleau Hotel, 
Ocean City, MD
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Tax Networking Night
Stanford Grill, 11/17/2016 
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Debt... 
 (continued from Page 3)

publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general 
interest.28 IRB’s may be used to announce that the Service will 
no longer prosecute or defend certain claims where it has lost 
many cases involving a particular issue.29 The Service cannot, 
however, circumvent the Code created by Congress by publish-
ing an IRB.30 But, the Service may use an IRB to announce 
how it will integrate new laws into its operating procedures in 
order to provide guidance to taxpayers on how to comply with 
existing code and newly enacted law.31 IRB’s simply provide 
guidance and are not binding authority.32 Therefore, it does not 
seem that the Service has the authority to comply with Senator 
Warren’s IRB proposal. As such, the Department of Education 
will continue to issue 1099-C’s to all permanently and totally 
disabled taxpayers who are forgiven of student loan debt.

As Warren suggests, if the Department of Education is-
sues 1099-C’s, but the associated tax returns are not 
filed, a myriad of issues will ensue; specifically, taxpay-
ers may be subjected to the Service’s Automated Under-
reporter (AUR) examination process.33 Absent additional 
legislation to resolve the issues raised by Warren, the 
Service may be inundated with audits beginning in 2017.  

Conclusion
The proposed legislation would obviously be of great 
benefit to the permanently and totally disabled. In the 
interim, they will be faced with the challenges of the cur-
rent system. That said, relevant taxpayers have managed 
to navigate the process of being deemed totally and per-
manently disabled, securing disability pay, and discharg-
ing student loan debt. Perhaps Warren has underestimated 
their ability to file tax returns and forms with the Service.

Endnotes
1 Elizabeth Ann Fitch, J.D., University of Baltimore, expected 2018; Uni-
versity of Baltimore Tax Clinic Student Attorney, Fall 2016. Mrs. Fitch is 
also a staff editor for the University of Baltimore Law Review and a recipi-
ent of the Royal Graham Shannonhouse III award.
2 See Senator Seeks Guidance Excluding Discharge of Some Student Loans, 
2016 Tax NoTes Today 197–15 (Apr. 12, 2016).  
3 “You have a permanent and total disability if you can’t engage in any 
substantial gainful activity because of your physical or mental condition. 
A qualified physician must certify that the condition has lasted or can be 
expected to last continuously for 12 months or more, or that the condition 
can be expected to result in death.” I.R.S. Publ’n 524 at 4 (2016).  
4 See U.S. Dep’t of Educ., U.S. Dep’t of Educ. Acts to Protect Soc. Sec. Ben-
efits for Borrowers with Disabilities (April 12, 2016), http://www.ed.gov/
news/press-releases/us-department-education-acts-protect-social-security-
benefits-borrowers-disabilities; see also 34 C.F.R. § 685.213 (2016).  
5 See U.S. Dep’t of Educ., U.S. Dep’t of Educ. Acts to Protect Soc. Sec. Ben-
efits for Borrowers with Disabilities.  
6 Id.  
7 Id.
8 See I.R.C. § 61(a)(12).
9 See § 108(a)(1)(A)-(E).

10 See § 108(a)(1)(B).
11 See §108(d)(3); see also I.R.S. Publ’n 4681 at 5–6 (2015).
12 I.R.S. Publ’n 4681 at 5–6.
13 See § 108(a)(1)(A).
14 See § 523(a)(8); see also, e.g., Burton v. Educ. Credit Mgmt. Corp. (In re 
Burton), 339 B.R. 856 (Bankr. E.D. Va. 2006); (citations omitted).
15 Brunner v. N.Y. State Higher Educ. Servs. Corp., 831 F.2d 395 (2d Cir. 
1987).
16 See generally In re Roth, 490 B.R. 908 (B.A.P. 9th Cir. 2013) (express-
ing that the Brunner test is too narrow and no longer reflects reality); In re 
Brondson, 435 B.R. 791 (B.A.P. 1st Cir. 2010) (rejecting Brunner test in 
favor of totality-of-the-circumstances test); Educ. Credit Mgmt. Corp. v. 
Polleys, 356 F.3d 1302 (10th Cir. 2004) (following Brunner but noting that 
many courts employ an overly restrictive interpretation of its test); (citations 
omitted).
17 34 C.F.R. § 685.213 (2016).
18 See Senator Seeks Guidance Excluding Discharge of Some Student Loans, 
2016 Tax NoTes Today 197–15 (Apr. 12, 2016).
19 Id.
20 Id.
21 Id.
22 Id.
23 Id.
24 Id.
25 Id.
26 Id.
27 Id.
28 See INTerNal reveNue servIce, INTerNal reveNue BulleTINs, https://apps.
irs.gov/app/picklist/list/internalRevenueBulletins.html;jsessionid=jUb1ojIa
L4iaggHT+9XpHQ__?value=student+loan&criteria=bulletin&submitSear
ch=Find.  
29 Id.
30 Id.
31 See Id.; see also e.g., 2016–57 I.R.B. 588.
32 Susan Lindley & Ron S. Jong, Tax Research: A Hierarchy of Authori-
ties, amerIcaN Bar assocIaTIoN, http://www.americanbar.org/content/
newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_
index/99janlindley.html.
33 See 2016 Tax NoTes Today 197–15.
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may not disclose, in any manner, any tax information.” “Tax 
information” is defined as “the amount of income or any other 
particulars disclosed in a tax return required under this article, 
if the return contains return information, as defined in § 6103 
of the Internal Revenue Code” and “any return information, as 
defined in § 6103 of the Internal Revenue Code, required to be 
attached to or included in a tax return required under this ar-
ticle.”  TG § 13-201. The exceptions to this rule, found in TG § 
13-203, allow disclosures to other taxing officials under certain 
conditions, disclosures pursuant to judicial or legislative orders, 
disclosures to certain officials with a right to review such infor-
mation for a specific purpose, and disclosures for statistical pur-
poses. In essence, the Maryland statutes mirror I.R.C. § 6103.

The coverage of these confidentiality laws is extremely broad. 
And while there is a lack of precedent in Maryland interpreting 
these statutes, in reviewing a statute relating to tax disclosures 
by tax preparers, the Attorney General has stated that these 
statutes “advance[] the general intent of Maryland’s income 
tax law to conform to federal law.” 78 Md. Op. Atty. Gen. 3 
(1993) (citing to Katzenberg v. Comptroller, 263 Md. 189 
(1971) in finding that TG § 13-207 should be interpreted likes 
its counterpart, I.R.C. § 7216). Moreover, since I.R.C. § 6103 
specifically requires states to adopt confidentiality provisions 
in order to receive return information from the IRS, the federal 
and state laws support the same principles of confidentiality.

Ample federal precedent shows that “return information” is 
not just limited to income, deductions, or the taxes due shown 
on a return.  Interpretations of I.R.C. § 6103 find that the term 
“has ‘evolved to include virtually any information collected 
by the Internal Revenue Service regarding a person’s tax 
liability”5 and includes a PTIN (tax preparer identification 
number) on a return,6 information about whether a matter is 
pending before the IRS and the status of any matter pending 
before the IRS,7 a report containing information about tax 
shelter promoters prepared as part of an IRS investigation of 
tax shelter investors,8 information relating to alleged fraud of 
an IRS employee,9 information about an IRS investigation of  a 
Ponzi scheme,10 the existence of a pending tax preparer penalty 
investigation,11 or the results of a plea agreement concerning 
tax evasion.12 The identities of the suspended tax preparers 
released to the press, along with the revelation of their pending 
investigations by the Comptroller, clearly fits within the defini-
tion of “return information” as developed by federal courts.13

To avoid impermissible disclosures in federal investigations of 
tax preparers, the Department of Justice issues press releases 
only after a complaint is filed or a decision is ordered by the 
court. Since information in these press releases would otherwise 
contain return information, the strict reliance on the contents 
of the public filings is necessary to avoid violations of I.R.C. 

§ 6103.14 However, in the case of tax preparers suspended 
by the Comptroller, since no court proceeding has been initi-
ated, there appears to be no basis for divulging information 
related to an ongoing tax investigation. Moreover, recent 
press releases highlighting the status of these investigations 
also raises similar confidentiality and due process concerns.

Why Does It Matter?
Aside from significant due process concerns regarding pre-
investigation suspension of tax preparers,15 the Comptrol-
ler’s tactics may infringe on the rights of Marylanders. For 
other tax preparers, this could have a chilling impact. For 
example, if the Comptroller has any suspicion of wrongdo-
ing, might he publish these allegations too, even if they 
turn out to be unfounded? This could expose professionals 
to complications with other state agencies and could effec-
tively cause financial ruin for businesses. Moreover, if the 
Comptroller is not put to task here, might he be embold-
ened to publish confidential information in other contexts?  

Where investigations are fact-driven, the need to rely on 
publicly available information, such as court filings, helps to 
prevent a rush to judgment and prevents disclosures made for 
unjustified reasons, which could otherwise irreparably damage 
tax professionals and their clientele. Strict adherence to these 
rules also prevents would-be fraudsters from intimidating or 
conning Marylanders into providing confidential information 
such as Social Security numbers where they can easily iden-
tify those currently being scrutinized by the Comptroller. At 
least here, it is quite plausible that taxpayers whose returns 
were prepared by these suspended tax preparers will become 
a target for phishing or other fraud – as it would not be dif-
ficult to use these press releases to frighten unwary taxpayers.  

Tax confidentiality is sacrosanct. Impermissible disclosures, 
even those seemingly minor and under the auspices of pro-
tecting Marylanders, must be dealt with in a serious manner. 
The Comptroller, as well as any other parties affected here, 
should explore available remedies for confidentiality viola-
tions – along with breaches of due process – that may have 
occurred in these cases.16 The Comptroller should re-consider 
policies on press releases in order to preserve taxpayer con-
fidences. If confidentiality is not deemed necessary by the 
Comptroller – in light of or in the context of a competing 
need to address potential fraud – he should push for legislative 
changes to decouple Maryland law from its federal counterpart.

4847-0429-0351, v.  1
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alternative documents if signed by the custodial parent.

In Letter Ruling 201609003, IRS recognized that the con-
demnation rules, allowing tax free reinvestment, should be 
interpreted in a broader manner than the Fifth Amendment; IRS 
permitted reinvestment when a taxpayer was compensated for 
loss of “beneficial ownership interests” where a Government 
agency held and retained title to facilities built by the taxpayer 
on Government land where the taxpayer had continuing rights.

RETIREMENT PLANS
In McGaugh v. Commissioner, TC Memo 2016-28, the 
Tax Court determined that the 60-day rollover rule was not 
violated when a self-directed IRA purchased stock in a cor-
poration but the stock certificate was not timely delivered.

In Thiessen v. Commissioner, 146 TC No. 7, the Tax 
Court held that an individual’s personal guarantee of 
loans made to a corporation owned by his IRA was a pro-
hibited transaction resulting in a deemed distribution.

In Letter Ruling 201606032, IRS waived the 60-day rollover rule for 
a widow who asserted that her failure to timely complete a rollover 
was due to emotional distress following the death of her husband.

In Letter Ruling 201612017, IRS waived the 60-day rollover 
rule for a wife who relied on her husband’s alleged financial 
acumen; he was denied an exception in the same ruling.

ESTATES
Proposed Regulations under Code Section 6035 do not require 
basis reporting on Form 8971 for consistency if estates are 
filing in an estate tax return to claim portability rather than 
as a requirement; however, they require reporting by ben-
eficiaries on subsequent transfers to other family members.

In Estate of Holliday v. Commissioner, TC Memo 2016-51, 
the Tax Court determined that marketable securities trans-
ferred to a limited partnership by an individual prior to death 
were fully includable in her estate because she retained an 
unconditional right to receive distributions and there was 
no legitimate and significant nontax reason for the transfer.

In Singer v. Commissioner, TC Memo 2016-48, the Tax 
Court declined to hold a personal representative liable for 
unpaid taxes of a complicated estate where the heirs in-
cluded a wife, long-term mistress and a girlfriend, as IRS 
failed to include the estate’s right of contribution from 
beneficiaries inheriting outside of the estate as an asset.

In Notice 2016-27, IRS further delayed the earliest due 
date for providing basis statements to beneficiaries until 

June 30, 2016 (it had been previously postponed twice).

BUSINESS
In Elick v. Commissioner, 116 AFTR2d 2016-345, the 
Ninth Circuit Court of Appeals agreed with the Tax Court 
that a dental practice could not deduct alleged manage-
ment fees paid to a related entity when there was no in-
dication that the entity actually performed any services.

In Key Carpets, Inc. v. Commissioner, TC Memo 2016-30, the 
Tax Court determined that an intercompany payment purported 
to be for the services of an employee who worked for two related 
companies but was paid by one constituted a constructive divi-
dend to the owner when the repayment amount was excessive in 
relation to the value of the services performed for the payee entity.

In Green v. United States, 117 AFTR2d 2016-418, an Okla-
homa Federal District Court permitted a charitable deduction 
by the entity which intended to make the contribution upon 
its reimbursement of a related entity which actually made the 
contribution due to internal error; IRS had argued that the com-
panies were trying to “rewrite history and adjust their books.”

In Palmer Ranch Holdings, Ltd. v. Commissioner, 117 AFTR2d 
2016-395, the Eleventh Circuit Court of Appeals agreed with the 
Tax Court that a conservation easement of at least $21 million 
was appropriate where a developer had to abandon plans to build 
homes on a large parcel due to nesting by bald eagles; the taxpay-
er successfully argued the loss of 360 dwelling units while IRS 
contended that only 100 units could have been built on the land.

In Avery v. Commissioner, TC Memo 2016-50, the Tax 
Court denied an IT technician any deduction for automo-
bile expenses due to inadequate substantiation where he 
claimed 75,000 business miles and a deduction of just under 
$40,000; the taxpayer claimed that he lost his mileage log.

In Chief Counsel Advice 201605017, IRS indicated that an 
airplane which was used both for business and for personal pur-
poses but less than 50 percent for business could not be the sub-
ject of a like kind exchange, declining to split the airplane into 
a business portion and a personal portion; IRS footnoted that 
it may object to a swap unless the personal portion is minimal.

In Brinks Gilson & Lione, PC v. Commissioner, TC Memo 
2016-20, the Tax Court determined that a C corporation law 
firm’s yearend bonus pool which paralleled its stockhold-
ings was a constructive dividend where the law firm had 
significant equity on a cash basis and had not paid a dividend.  
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In Williams v. Commissioner, 117 AFTR2d 2016-393, the 
Fifth Circuit Court of Appeals agreed with the Tax Court 
that the recharacterization of losses on self-rentals as 
nonpassive applies to S corporations even though not spe-
cifically mentioned in the statute, holding regulations that 
included S corporations in the recharacterization to be valid.

In Estate of Stuller v. United States, 117 AFTR2d 2016-549, 
the Seventh Circuit Court of Appeals agreed with an Illinois 
Federal District Court that an individual receiving rent from his 
S corporation had to report the income notwithstanding that the 
corporation did not derive a tax benefit from a deduction because 
the activity was found to be a hobby rather than a business.

In Quintenilla v. Commissioner, TC Memo 2016-5, the Tax 
Court determined that a Hollywood set builder who worked 
for huge numbers of companies was an independent con-
tractor and not an employee despite being a union member 
charging set rates and capable of being kicked off a job.

In Rhyther v. Commissioner, TC Memo 2016-56, the Tax Court 
determined that the former owner of a steel fabrication company 
who subsequently sold scrap metal and made $317,000 over 
seven years with 1-2 sales per month did not have business like 
motives and was not subject to self-employment tax on the profit.

In Schiffmann v. United States, 117 AFTR2d 2016-386, the 
First Circuit Court of Appeals agreed with a Rhode Island 
Federal District Court and following the weight of authority 
determined that a CEO was responsible for unpaid payroll taxes 
prior to having knowledge because he used unencumbered 
funds to pay other bills after he learned of the unpaid liability.

In Technical Advice Memorandum 201610017, IRS indi-
cated that a company that sells gift cards is eligible to defer 
income for unredeemed cards for up to two years to the extent 
it can make an appropriate estimate of deferrable amounts.

PROCEDURE
Public Law 114-125, the Trade Facilitation and Trade En-
forcement Act of 2015, increased the minimum penalty for 
failure to file certain income tax returns within 60 days of the 
extended due date from the lesser of $135 or 100 percent of 
the amount of tax required to be shown on the return to $205 
or 100 percent of the amount of tax required to be shown 
effective for returns required to be filed after 2015; the pen-
alty continues not to apply when there is no net tax owed.

In United States v. Chen, 117 AFTR2d 2016-469, the First 
Circuit Court of Appeals agreed with a Massachusetts Federal 
District Court and seven other appellate courts that have ruled 
on the issue that IRS has the right to summons foreign bank 

account records where an investigation is pursuant to a legiti-
mate purpose and the inquiry may be relevant to that purpose.

In Navaid v. Commissioner, TC Memo 2016-37, the Tax 
Court determined that an individual who did not report the 
court-ordered liquidation of his IRA for restitution payments 
was liable for the accuracy penalty notwithstanding that he 
did not get a Form 1099; he was aware of a “Turnover Or-
der” and saw a statement showing a zero balance in the IRA.

In Allen v. Commissioner, TC Memo 2016-13, the Tax Court in-
dicated that it will make an independent determination of whether 
a taxpayer failed to receive a notice of deficiency and could chal-
lenge the underlying tax liability at a collection due process hearing.

In Senyszyn v. Commissioner, 146 TC No. 9, the Tax Court 
overturned a Notice of Deficiency against a former IRS Revenue 
Agent who had pled guilty to tax evasion and unsuccessfully 
sought to withdraw his plea, disagreeing with the IRS conten-
tion that he was collaterally estopped from challenging the De-
ficiency; the Court found that the taxpayer’s repayment of mis-
appropriated funds during the year exceeded the stolen funds.

In Romano-Murphy v. Commissioner, 117 AFTR2d 2016-
934, the Eleventh Circuit Court of Appeals agreed with 
the Tax Court that an individual assessed the Trust Fund 
Recovery Penalty can challenge the liability in a CDP ap-
peal if never previously granted an appeals conference.

In WRK Rarities, LLC v. United States, 117 AFTR2d 2016-
856, an Ohio Federal District Court sustained an IRS levy 
on a successor company at the same address and using the 
same assets of its predecessor where the prior company 
had filed for bankruptcy but the case had been dismissed.

In United States v. Davis, 117 AFTR2d 2016-959, the Sixth Cir-
cuit Court of Appeals agreed with a Michigan Federal District 
Court and the weight of authority that IRS may keep 50 percent 
of the proceeds on sale of a tenants by the entirety residence 
notwithstanding that the spouse not owing taxes had a greater 
life expectancy and therefore a greater interest in the property.

In United States v. Smith, 117 AFTR2d 2016-412, a Wash-
ington Federal District Court allowed IRS to foreclose on 
community property of a couple for the separate tax debts of 
one spouse, creating a result paralleling the rule in common 
law states resulting from the Supreme Court decision in Craft.

In Justice v. United States, 116 AFTR2d 2016-________, the 
Eleventh Circuit Court of Appeals agreed with a Florida Federal 
District Court and, in accord with the weight of authority, denied a 
discharge of income tax liabilities in bankruptcy where tax returns 



TAX TALK  •  15December 2016

were filed only after Substitutes for Returns (SFRs) were issued.

In In Re:  Stephens, 117 AFTR2d 2016-848, an Arkansas 
Bankruptcy Court denied the discharge of tax debts due to 
willful evasion where the debtor transferred 32 checks in the 
amount of $9,999 each to her daughter as well as purchasing 
a condominium in her daughter’s name; she stated at trial that 
“parents should support their children financially forever.”

In In Re Hunsaker, 117 AFTR2d 2016-485, an Oregon Bank-
ruptcy Court awarded actual damages to a couple who received 
collection notices during a bankruptcy stay where the wife testi-
fied that she suffered from migraine headaches within hours of 
receipt of each of the notices and the husband also testified as 
to stress; punitive damages were not permitted under the law.

In Grauer v. Commissioner, TC Memo 2016-52, the 
Tax Court determined that the statute of limitations on 
collection had expired both because there was no con-
sideration for an extension (IRS could not prove the 
extension was in connection with an installment agree-
ment) and because the extension was to “May 8, 20015.”

april - may 2016

INDIVIDUALS
Final Regulations under Code Section 108 require that 
the ultimate owners rather than the disregarded entities 
themselves – grantor trusts and single owner limited li-
ability companies – must be in bankruptcy or otherwise 
insolvent to fall within either of these exceptions to the 
general rule that relief from indebtedness is taxable.

In Alhadi v. Commissioner, TC Memo 2016-74, the Tax Court 
determined that the caretaker for an elderly man owed tax on 
more than $1 million that she took from him, rejecting her con-
tention that amounts she received were either a gift or a loan and 
disregarding her statement that “in the face of God, I am clean.”

In Belot v. Commissioner, TC Memo 2016-113, the Tax 
Court determined that a “sale, assignment and transfer” of 
shares of stock and membership interests between spouses 
per a second agreement 13 months after the original marital 
settlement which contemplated the parties owning and oper-
ating a business together was a tax free transfer incident to a 
divorce notwithstanding the existence of a prior agreement 
and the transactional-type language in the second agreement.

In Moon v. Commissioner, TC Summary Opinion 2016-23, 
the Tax Court determined that a part-time ski instructor work-
ing no more than 200 hours per year had contemporaneous 
records and provided credible testimony that she exceeded 
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750 hours in each of three years managing three rental proper-
ties and, accordingly, qualified as a real estate professional.

In Slavin v. Commissioner, TC Summary Opinion 2016-28, 
the Tax Court reiterated that converting delinquent back inter-
est into principal of a refinanced loan (at least with the same 
lender) does not give rise to an immediate interest deduction.

In RP Golf LLC v. Commissioner, TC Memo 2016-
80, the Tax Court rejected a deduction for a conser-
vation easement in the case of encumbered property.

In Carroll v. Commissioner, 146 TC No. 13, the Tax Court 
denied a deduction for a conservation easement where it 
provided an amount the donee would receive if the re-
quired perpetual conservation restriction were extinguished.

In French v. Commissioner, TC Memo 2016-53, the Tax 
Court denied a deduction for a conservation easement 
when the organization failed to provide the taxpayer with 
the required contemporaneous written acknowledgment.

In Barnes v. Commissioner, TC Memo 2016-79, the 
Tax Court denied an employee business deduction and 
imposed the accuracy penalty on a Ralph Lauren sales-
person required to wear company clothing at work, cit-
ing the suitability of the clothing for general street wear.

In Nacchio v. United States, 117 AFTR2d 2016-2070, the 
Federal Circuit Court of Appeals reversed in the US Court of 
Claims and denied a former telecommunications executive a 
deduction on disgorged profits from insider trading, holding 
that a forfeiture is not restitution even though repaid funds may 
be distributed among claimants in civil securities litigation.

In Vichich v. Commissioner, 146 TC No. 12, the Tax Court 
determined that a widow could not use an alternative minimum 
tax credit on a separate return in a year subsequent to her hus-
band’s death inasmuch as he had incurred the tax giving rise 
to the credit on a joint return with a previous wife; the Court 
looked to the net operating loss rules and found that the unused 
credit was permanently lost for years after the husband’s death 
and implied that the result would have been similar if the credit 
had been earned when he was married to the second wife.

In Action on Decision 2016-001, IRS announced its non-
acquiescence with the decision of the Tax Court in Cosentino 
at TC Memo 2014-186, in which a settlement with the tax-
payers’ accountants for causing them to invest in a tax shelter 
was found to be nontaxable; IRS reasoned that there is no lost 
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capital when a taxpayer pays the correct amount of tax based 
on the transaction they entered into while the Court reasoned 
that the taxpayers lost capital by not entering into a legitimate 
tax avoidance transaction (in this case a like-kind exchange).

In Letter Ruling 201622008, IRS confirmed that the dis-
position of a tenancy in common interest in real property 
permits the fractional owner to seek a like-kind exchange.  

In Chief Counsel Advice 201622031, IRS concluded that 
direct cash payments and payments of gym memberships 
for participating in an employer wellness program were 
not excludable from income, although tee shirts given to 
participants were excludable as a de minimis fringe benefit.

In Letter Ruling 201625001, IRS denied tax-free exchange treat-
ment to an heir who inherited an annuity and negotiated a pay-
out check prior to purchasing another annuity several days later.

January - marCh 2016

INDIVIDUALS
In Cappel v. Commissioner, TC Memo 2016-150, the Tax 
Court refused to allow a father of three children by two wives 
to claim the dependency deductions for any of the children; 
he did not receive a Form 8332 from the custodial parents 
including his first wife who was required to release the 
dependency allowances if he was current in child support.

In Estate of Barnhorst v. Commissioner, TC Memo 2016-177, 
the Tax Court determined that amounts received by an indi-
vidual with cancer were not pursuant to a health plan as the 
payment structure was not tied to actual medical expenses but 
rather to the loss of body function, effectively creating taxable 
disability or a deferred compensation arrangement inasmuch 
as premiums were paid by the employer in pretax dollars.

In White v. Commissioner, TC Memo 2016-167, the Tax Court 
found that a founding pastor who took a vow of poverty but 
retained amounts he received from his church in excess of 
his basic needs was taxable on all funds that he received.

In Simpson v. Commissioner, 118 AFTR2d 2016-5108, the 
Ninth Circuit Court of Appeals agreed with the Tax Court 
that only 10 percent of proceeds from a claim brought un-
der Workers’ Compensation and other statutes was exclud-
ible where the settlement did not specifically allocate to 
workers compensation claims and it was not approved, as 
required, by the California Workers Compensation Board.

In Leslie v. Commissioner, TC Memo 2016-171, the Tax 
Court determined that $5.5 million received by a woman 

from a former spouse constituted taxable alimony income; 
although the document did not indicate that payments 
stopped upon her death, California state law provides that 
marital support terminates on the death of either party un-
less otherwise agreed in writing (as a consolation victory, 
the Court permitted her to deduct $400,000 as a theft loss for 
payments made to an illegitimate African diamond scheme).

In Jasperson v. Commissioner, 118 AFTR2d 2016-5173, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court 
that an individual who claimed losses in prior years now 
closed to adjustment still needs to be able to prove those losses 
in order to use a net operating loss in a subsequent year; In 
Power v. Commissioner, TC Memo 2016-157, the Tax Court 
disallowed a real estate broker’s alleged operating losses from 
5-8 years back as he could neither prove the losses nor show 
that they were not properly absorbed in the four prior years.

In Boree v. Commissioner, 118 AFTR2d 2016-________, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court that 
an individual who sold 1,000 acres of Florida woodland had ordi-
nary income based on continuing efforts to develop the property.

In Gragg v. United States, 118 AFTR2d 2016-5364, the 
Ninth Circuit Court of Appeals agreed with a Califor-
nia Federal District Court that a qualifying real estate 
professional must still show material participation in a 
rental activity in order to avoid the passive loss limitations.

In Szanto v. Commissioner, TC Memo 2016-145, the Tax 
Court found testimony from a couple to be lacking in cred-
ibility and denied deductions, among others, related to 
two purported rental properties, one of which the couple 
occupied and the other which the couple did not own.

In Jackson v. Commissioner, TC Summary Opinion 2016-33, 
an individual living in a residence owned and also occupied 
by his girlfriend was unable to claim a mortgage interest 
deduction for payments he made as he was unable to show 
that he had any benefits or burdens of ownership in the 
property which may have constituted “equitable ownership.”

In Payne v. Commissioner, TC Summary Opinion 2016-
30, the Tax Court disallowed noncash charitable deduc-
tions of $169,000 by married taxpayers over a two-year 
period which included over $110,000 for used cloth-
ing; the couple claimed that their deduction was tied to 
50 percent of original cost but had little substantiation.

In Alphonso v. Commissioner, TC Memo 2016-130, the 
Tax Court determined that damage from a collapsed re-
taining wall does not qualify as a casualty in that it in-
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volved progressive deterioration notwithstanding unusu-
ally heavy rains in the three months prior to the collapse.

In Tanzi v. Commissioner, TC Memo 2016-148, the Tax Court 
determined that internet access, cellular phone, computer and 
satellite television expenses were not “ordinary and necessary” 
employee business expenses for a college professor and his wife, 
a campus librarian; they had argued that they must constantly 
expand their general knowledge to be effective at their jobs.

In Kopaigora v. Commissioner, TC Summary Opinion 2016-35, 
the Tax Court allowed a financial executive to deduct the cost of 
an MBA as it did not qualify him for a new business, allowing 
even amounts paid during a short period of unemployment.

In Action on Decision 2016-02, IRS announced that it acquiesces 
in the decision of the Ninth Circuit Court of Appeals in Voss which 
held that the $1 million acquisition indebtedness and $100,000 
home equity indebtedness maximums for deducting interest are 
on a per individual basis and not also on a per residence basis.

In Program Manager Technical Advice 2016-010, IRS 
analogized Coverdell Education Savings Accounts to 
IRAs and indicated that only one rollover of such an ac-
count is permitted by an individual in any one-year pe-
riod; this limitation does not apply to direct transfers.

By Letter from Commissioner John Koskinen to Congress-
man Patrick Murphy, IRS indicated that payments received 
by individuals from charitable organizations as the result 
of disaster or emergency hardship are excludable from in-
come as gifts (referencing the Orlando nightclub shooting).

In Letter Ruling 201628002, IRS determined that a mar-
ried couple qualified for a pro rata second exclusion 
on disposition of a principal residence within a two-
year period on account of unforeseen circumstances 
where she became pregnant with a second child imme-
diately after purchasing a two bedroom condominium.

In Chief Counsel Advice 201633034, IRS set forth its 
position that a babysitter is a household employee if the 
parents have the right to “direct and control” the sitter.

In Technical Advice Memorandum 201634022, IRS indicated 
that it could not force the combining of a surgical center in which 
a physician had a small passive ownership percentage with his 
two medical practices to constitute a single nonpassive activity.

RETIREMENT PLANS
Final Regulations under Code Section 417 permit defined ben-
efit plans to allow participants to divide their accrued benefit be-

tween a lump sum and an annuity subject to spousal consent on 
any portion not taking the form of a joint and survivor annuity.

In Revenue Procedure 2016-47, IRS announced a new self-certifi-
cation procedure for rollovers missing the 60-day period for good 
cause; the trustee can rely upon the self-certification absent actual 
knowledge to the contrary but must report the late rollover to IRS.

ESTATES

Propsed Regulations under Code Section 2704, if finalized, would 
appear to limit discounts in the case of family limited liability en-
tities and similar by valuing transfers at a percentage of the whole.

In Estate of Morrissett v. Commissioner, 146 TC No. 11, the 
Tax Court disagreed with IRS and found that a $29.9 million 
payment under a split dollar life insurance arrangement with 
three trusts for children was not a gift to the underlying indi-
viduals beyond the value of current life insurance protection.

In Estate of Heller v. Commissioner, 147 TC No. 11, the 
Tax Court permitted an estate to deduct a Madoff-related 
theft loss on an estate tax return notwithstanding that 
the account was in a limited liability company owned 99 
percent by the decedent, concluding that the estate tax 
is imposed on the value of property transferred to ben-
eficiaries and any loss during administration affecting the 
value of property passing to the living must be credited.

In Specht v. United States, 118 AFTR2d 2016-5243, the 
Sixth Circuit Court of Appeals agreed with an Ohio Fed-
eral District Court that IRS properly imposed late filing 
and late payment penalties on an estate notwithstanding 
that the Personal Representative was an elderly homemaker 
and that the attorney she engaged was battling brain can-
cer; the Personal Representative was aware of the deadline 
and that the attorney had missed prior probate deadlines.

In Revenue Procedure 2016-49, IRS dealt with the interaction be-
tween the QTIP election and the new portability law, stating that 
the usual rule voiding a QTIP election when unnecessary to save 
estate taxes is inapplicable in the event of a portability election.

In Letter Rulings 201628004, 201628005 and 201628006, IRS 
declined to recognize for federal tax purposes a state court’s 
ruling which changed the beneficiary of several IRAs from a de-
cedent’s estate back to several trusts which would have qualified 
as “designated beneficiaries” before the ill-advised change; IRS 
noted that the retroactive reformation of an instrument is not ef-
fective to change the tax consequences of a completed transaction.
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BUSINESS
Proposed Regulations under Internal Revenue Code Sec-
tion 355 set forth tough requirements to prove that a split 
off is not a device used to distribute earnings and profits to 
shareholders without paying taxes with among the many 
rules a requisite that each company in a division have at 
least five percent of their value be in active business assets.

In Shea Homes v. Commissioner, 118 AFTR2d 2016-5593, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that a 
developer of a community using the completed contract method 
did not need to report income until the entire project is substantial-
ly complete; IRS wanted to apply the method on a lot by lot basis.

In CRI-Leslie, LLC v. Commissioner, 147 TC No. 8, the Tax Court 
determined that a seller has ordinary income rather than capital 
gain on a retained deposit from a cancelled sale of real property 
used in a business (Section 1231 property), stating that the result 
would be different if the real estate had been a capital asset.

In Barnhart Ranch Co. v. Commissioner, TC Memo 2016-
170, the Tax Court ruled that a C corporation was the owner 
and operator of a cattle ranch rather than the underlying 
individuals who claimed that the corporation was only 
their agent; the losses denied on the individual returns 
were in excess of $2.5 million over a three-year period.

In Weintraut v. Commissioner, TC Memo 2016-142, the 
Tax Court found that selling shareholders were subject to 
transferee liability when they sold their stock in a leveraged 
transaction depleting the corporation’s ability to pay taxes.

In Scott Singer Installations v. Commissioner, TC Memo 
2016-161, the Tax Court determined that over $646,443 
of purported loans from its sole shareholder constituted 
debt despite the lack of promissory notes; however, it 
found that subsequent amounts put into the company were 
capital contributions as they occurred after the point when 
no reasonable creditor would lend to the corporation.

In Walker v. Commissioner, TC Memo 2016-159, the Tax 
Court denied more than $900,000 in deductions claimed 
by an ambulance service over a 3-year period and al-
lowed minimal expenses where the records in storage 
were destroyed by the landlord for failure to pay rent.

In Kilpatrick v. Commissioner, TC Memo 2016-166, 
the Tax Court threw out most business and many per-
sonal deductions of a CPA for inadequate recordkeep-
ing,  ci t ing in part  the re-creation of a calendar.

In Galbreath v. Commissioner, TC Memo 2016-168, the Tax 
Court sided with the IRS and disallowed an individual’s vehicle 
mileage deduction where his produced records showed lower 
odometer readings at yearend than those shown in prior years.

In Cave Buttes, LLC v. Commissioner, 147 TC No. 10, the Tax 
Court allowed a charitable deduction for property sold to a Gov-
ernment instrumentality at less than fair value, rejecting claims of 
technical deficiencies in the valuation including the signature of 
only one of two appraisers on Form 8283 and a two week differ-
ence between the date of valuation and the date of contribution.

In Main v. Commissioner, TC Memo 2016-127, the Tax 
Court determined that a patent attorney who was experienc-
ing a downturn in his practice and was traveling through-
out the western United States to restore old Plymouths for 
sale was engaged in an activity for profit, the Court noting 
that he had abandoned unprofitable aspects of the activity.

In Embroidery Express, LLC v. Commissioner, TC Memo 
2016-136, the Tax Court found that an entrepreneur with 
a successful embroidery business who then acquired 176 
acres did not operate the property for profit when he first 
attempted to raise cattle and then created a deer hunting 
preserve but established no bank account for the activities, 
obtained no permits and never established a business plan.

In Tizard v. Commissioner, TC Summary Opinion 2016-42, the 
Tax Court disallowed $13,295 deducted on a Schedule C by a 
commercial pilot who claimed a side piloting activity, finding 
that it was in a start-up phase and not yet “actually functioning.”

In Arriondo v. United States, 118 AFTR2d 2016-5054, a 
Texas Federal District Court determined that the Presi-
dent and Treasurer of a company who upon learning of 
the liability used portions of available cash for purposes 
other than paying payroll taxes was liable for unpaid 
trust fund portion despite having no ownership interest.  

In Gann v. United States, 118 AFTR2d 2016-5224, the Court 
of Federal Claims determined that a majority shareholder of 
a staffing company was liable for payroll taxes for all but 
two early quarters as he had final control and knew or should 
have known of the unpaid tax liability; he forced the CEO 
and President to sign a statement admitting responsibility.

In Pitts v. United States, 118 AFTR2d 2016-5181, the Ninth 
Circuit Court of Appeals agreed with a California Federal 
District Court that IRS did not need to assess a general part-
ner for unpaid partnership employment taxes during the 
customary three-year period inasmuch as a general part-
ner is automatically liable for the debts of the partnership.
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In Revenue Procedure 2016-45, IRS announced that it will 
once again provide letter rulings regarding whether a cor-
porate division has a business purpose and/or whether it is 
principally a device for the distribution of earnings and profits.

In Field Attorney Advice 20163701F, IRS ruled that the payor of 
a deal termination fee receives a capital rather than an ordinary 
loss, contradicting a 2015 decision of the Fifth Circuit Court 
of Appeals in Pilgrim’s Pride Corporation v. Commissioner 
and a prior letter ruling which indicated that a termination fee 
received by a party to a broken transaction is ordinary income.

In Letter Ruling 201633017, IRS determined that dispropor-
tionate distributions to S corporation stockholders caused by 
an error in the ownership percentages and disproportionate 
distributions to pay state taxes allocable to stockholders did not 
terminate S status when both were corrected upon discovery. 

PROCEDURE
In AICPA v. Internal Revenue Service, 118 AFTR2d 2016-5089, 
a District of Columbia Federal District Court determined that the 
AICPA does not have legal standing to challenge the voluntary ed-
ucation program and certification for unenrolled return preparers.  

In Rogers v. Commissioner, TC Memo 2016-152, the Tax Court 
found an individual not liable for failure to file and pay penal-
ties for a single year where she had two fires in her apartment 
four months apart and then fractured her skull when she fell 
off a subway platform and spent five days in intensive care.

In In Re:  Refco Public Commodity Pool, LP, a Delaware 
Bankruptcy Court determined that a partnership that did 
not file three years of returns and whose income came 
almost entirely from another partnership which failed to 
provide it with K-1s was not liable for the late filing pen-
alty; the partnership was able to show that any financial 
information in its possession was of questionable accuracy.

In In re Bush, 118 AFTR2d 2016-5127, an Indiana Federal Dis-
trict Court determined that it had no authority to determine the ap-
plicability of tax penalties as they are subordinate to other credi-
tor claims and there were insufficient assets to pay the penalties.

In King v. Commissioner, 118 AFTR2d 2016-5171, the 
Seventh Circuit Court of Appeals reversed the Tax Court 
and denied partial abatement of interest accruing after IRS 
told the taxpayer that it would give him an installment 
agreement and then reversed its course; the statue permit-
ting abatement of interest attributable to unreasonable 
errors and delays by IRS does not apply to payroll taxes.  

In Maze v. Internal Revenue Service, 118 AFTR2d 2016-
5226, a District of Columbia Federal District Court ruled that 
taxpayers who elected to participate in a prior IRS voluntary 
disclosure program under which they had to file eight years of 
back returns could not sue to come under a newer streamlined 
program which would have required only three years of returns, 
concluding that the lawsuit was barred by the Anti-Injunction 
Act which prohibits any action to restrain collection of taxes.

In Batsch v. Commissioner, TC Memo 2016-140, two 
unmarried but cohabiting individuals was each found li-
able for deficiencies on the same income where they failed 
to cooperate and IRS assessed the liability against both. 

In United States v. Tolin, 118 AFTR2d 2016-5043, the Eighth 
Circuit Court of Appeals agreed with a Missouri Federal District 
Court that IRS had priority over a bank which refinanced a loan 
where the original deed of trust was recorded before the IRS lien 
but the bank’s agent did not record the new deed of trust for sev-
eral months following closing and after IRS had recorded its lien.
In Tannenbaum v. United States, 117 AFTR2d 2016-5120, a 
New York Federal District Court balanced the equities and al-
lowed IRS to force sale of a primary residence owned by a tax 
delinquent owing almost $2 million as tenants by the entirety 
with his wife; the Court dismissed arguments that the house was 
wheelchair accessible for the wife’s mother who lived with them.

In Weiss v. Commissioner, 147 TC No. 6, the Tax Court de-
termined that an individual failed in his attempt to late file a 
request for a Collection Due Process (CDP) hearing (so as 
not to stop the running of the 10-year period on collections); 
the Court measured the 30-day appeal period from the date 
of mailing and not the date on the letter when IRS attempted 
hand delivery on the latter date but was deterred by a dog.

In Hauptman v. Commissioner, 117 AFTR2d 2016-5306, the 
Eighth Circuit Court of Appeals agreed with the Tax Court 
that IRS did not abuse its discretion in rejecting an Offer in 
Compromise for an individual who had an “egregious history 
of past non-compliance” and a “lavish lifestyle”; he had of-
fered $500,000 against a tax liability of more than $15 million.

In Armour v. Commissioner, TC Memo 2016-129, the Tax Court 
denied innocent spouse status in the case of a bookkeeper / office 
manager of her husband’s renovation business notwithstanding 
their divorce inasmuch as she necessarily had knowledge of the 
facts causing disallowed deductions and an ensuing deficiency.

In Hardin v. Commissioner, TC Memo 2016-141, a financial 
planner who alleged domestic abuse by her then husband was 
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denied innocent spouse treatment as the Court did not ac-
cept her testimony that she relied solely on the tax preparer.  

In Canty v. Commissioner, TC Memo 2016-169, the Tax 
Court denied innocent spouse status to a financial man-
agement analyst married to a lawyer who claimed that 
she did not know or have reason to know of her hus-
band’s understatement of net income on his Schedule C.

In Smith v. Internal Revenue Service, 118 AFTR2d 2016-
5127, the Ninth Circuit Court of Appeals agreed with a 
California Federal District Court and, in accord with seven 
other appellate courts other than the Eighth Circuit which 
disagrees, denied discharge of tax liabilities in bankruptcy 
after IRS had prepared a Substitute for Return (SFR).

In News Release 2016-125, IRS announced that tax de-
linquents will receive two notices concerning transfer 
of their accounts to one of four collection agencies be-
fore any telephone contact is initiated by the agency.

The IRS website set forth a new trial program at least through 
September 30, 2017 permitting individuals who owe up to 
$100,000 to get an installment agreement with ACS or cam-
pus locations through direct debit without providing detailed 
financial information; the minimum payment  is the liability 
divided by 84 or the payment needed to satisfy the liability 
by the expiration of the limitations period (the most recent 
maximum without a financial statement has been $50,000 
divided by 72 months if it stays within the limitations).

In Chief Counsel Advice 201637012, IRS declined to 
find reasonable cause for a late filed tax return where 
the taxpayer had given a power of attorney but had not 
yet been diagnosed with incapacity from dementia. 
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