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And, follow us on Facebook!
www.facebook.com/groups/107715645931059

Time sure does fly.  It 
was nearly six years 
ago when I started my 
tenure on the Tax Sec-
tion Council.  I am 
looking forward to a 
wonderful year for the 
Tax Section.  But first, 
I want to thank Jennifer 
Pratt our immediate 
Past Chair.  Jennifer 
did an amazing job last 
year, and she has truly 
helped the Section over 

the years.  The Tax Section’s members’ practice areas 
cover several different subject matters ranging from 
estate planning to corporate planning and tax planning 
to tax controversy.

The Tax Section Council is already hard at work plan-
ning several upcoming events with the first major event 
-- the Tax Professionals’ Networking Night – occurring 
on Thursday, November 19, 2015.  The event will be held 

at the Stanford Grill, 8900 Stanford Blvd., Columbia, MD 
21045 from 6:00-9:00 PM.  This event is an excellent 
opportunity for practitioners to meet and socialize with 
individuals from the Comptroller’s Office and the Internal 
Revenue Service.  This year we have worked extra hard 
to ensure that individuals from the Comptroller’s Office 
will be able to attend.  The Tax Professionals’ Networking 
Night has always had an excellent turnout and is a great 
opportunity to meet other practitioners.  Be sure to keep 
an eye out for details about this event because it is one 
event you do not want to miss.

Later in this year, we are already planning to have a 
symposium in the spring.  We hope to bring in speakers 
who will be able to address hot topics that are currently 
affecting our practice area.  In addition, we are planning 
to also have an educational seminar and our year-end 
event at the MSBA Annual Convention in June.  

Also, for the upcoming year, I would like to propose to 
the Comptroller’s Office a new plan for the handling 
of Offers in Compromise and Installment Agreements.  

(continued on Page 2)
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Hopefully, we can develop a plan to make it easier to assess Offers in Compromise and Installment Agreements for 
our clients.  If any of our members are interested in participating in the Special Committee that I am putting together, 
please contact me in the next few weeks.  Further, if there is anything you would like to see during the year from the 
Tax Section, please contact myself or any other member of the Tax Section Council.

       - Robb Longman

From the Chair...
(continued from Page 1)

The 2015 AdvAnced TAx InsTITuTe 
wAs A greAT success! 

don’T mIss The 2016 InsTITuTe nexT fAll.
 

2015 AdvAnced TAx InsTITuTe 

~ complex TAx lAws chAnge All The TIme:
The TAx sTrATegy you gIve your clIenTs musT

chAnge wITh IT ~

sponsored by The msbA secTIon of TAxATIon lAw, The 
AdvAnced TAx InsTITuTe (ATI) Is The AnnuAl “musT ATTend” 
educATIonAl evenT for hIgh-performIng lAwyers And 
cpAs who wAnT To brIng The besT AdvIce To TheIr clIenTs 
And TheIr fIrms. 

On november 2nd – 5th, 2015 in Baltimore, MD attendees received updates 
on new tax laws and regulations in each of these specific focus areas from na-
tionally recognized practitioners:
•     monday: Current Tax Issues and Business Tax
•     Tuesday: Estate Planning Tax Issues
•     wednesday: State and Local Tax Issues
•     Thursday: Tax Issues in Real Estate and Partnerships

Visit MSBA.org to learn more about  
the 2015 program and our offering for 2016.
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Maryland Tax Amnesty Program Leaves Many 
Low Income Taxpayers Behind

(continued on Page 14)

The Low Income Taxpayer Clinics from the University of 
Maryland Francis King Carey School of Law (“UMD LITC”) 
and the University of Baltimore School of Law (“UB LITC”), 
as well as the Maryland Volunteer Lawyers Service (“MVLS”) 
and Baltimore CASH Campaign, joined together on October 

2 and 3, 2015 to help taxpayers take advantage of the 2015 
Maryland Tax Amnesty Program (“Program”). 
Enacted by the Maryland General Assembly during its 2015 
session, the Program ran from September 1 to October 30, 2015 
(“Program Period”), and enabled Maryland residents to pay off 
any tax liabilities that were due on or before December 31, 2014. 
Under the Program, the Maryland Comptroller is required to waive 
all penalties and one half of the interest that has accrued on a tax-
payer’s delinquent tax bill, so long as the taxpayer can: (1) pay at 
least 10% of the balance owed as a down payment; and (2) pay off 
the remaining balance of their tax liability by December 31, 2016. 
As with any agreement, if a taxpayer defaults under the Program, 
the penalties and interest will be reinstated. 

While waiving penalties and half of the interest seems like 
an “olive branch” do not forget that the main goal of the Pro-
gram is to generate revenue. Unfortunately, many low income 
taxpayers, those who need the most assistance with their tax 
issues, will not be able to take advantage of the Program for 
at least three reasons: 

(1) Many are unable to make the required 10% down-
payment. 
(2) Many are unable to pay off their remaining liabilities 
by December 31, 2016, as required by the program.
(3) In general, many low income taxpayers cannot afford 
to have their bank accounts directly debited each month because 
they lack a dependable income stream.
 
Therefore, while the core Program requirements seem relatively 
innocuous, they inhibited the majority of low income taxpay-
ers from participating in the Program. Moreover, even if a 
taxpayer can afford to make the 10% down-payment and have 
his or her bank account debited, many low income taxpayers 
risk defaulting in the Program because of their unpredictable 
income streams. 

Even though a full statistical analysis of the Program will have 
to wait until the Comptroller’s report, which is due on March 
15, 2016, the UMD LITC experienced first-hand the shortcom-
ings of the Program. The UMD LITC explored the possibility 
of Program participation with 56 low income taxpayers. Of 
those, only 9 taxpayers – or 16% – believed the Program was a 
viable option to pay off their outstanding tax liability. Naturally, 
most of the low income taxpayers cite an inability to make the 
10% down-payment or monthly payments. Admittedly, this is 
a small sample size, but a full study should not be expected to 
alter what is already being shown. 

Based on the above data, the percentage of low income 
taxpayers that were able to take advantage of this program 
was likely  minimal.  However, the Program if crafted 
slightly different, may have allowed for more low income 
taxpayer participation. One way more low income tax-
payers could participate is to inject progressivity into 
the Program by matching the participation requirements 
with the taxpayer’s ability to pay. For example, the 10%  
down-payment could be reduced or entirely waived for low 
income taxpayers. Or, low income taxpayers could pay off 
their liability over an additional 12 months, thereby reducing 
the monthly payments.

Such an approach to collecting past due liabilities will not be 
revolutionary since it will simply mirror our current income 
tax system. Of course, one drawback of those changes is that it 
could increase the administrative costs of the Program. But, a 

 

University of Maryland law students Alex Stern and Kaylee Gioioso  
assist a taxpayer  with  her MD Tax Amnesty application.

 

By Jacob T. Byrne, J.D. Candidate – May 2016, University of Maryland, Carey School of Law 
Beverly Winstead, Director LITC, University of Maryland, Carey School of Law
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(continued on Page 6)

INDIVIDUALS
P.L. 114-7, the Slain Officer Family Support Act of 2015, allows 
taxpayers who made cash contributions before April 16, 2015 to 
charities assisting the families of the two slain New York City 
police officers to deduct the contributions on their 2014 returns.

Public Law 114-14, the Don’t Tax Our Fallen Public Safety 
Heroes Act, exempts from taxation amounts received by 
beneficiaries of a public safety officer who died as the result 
of injuries sustained in the line of duty provided that these 
amounts would not otherwise had been payable.

In Ibrahim v. Commissioner, 115 AFTR2d 2015-2126, the 
Eighth Circuit Court of Appeals reversed the Tax Court and 
permitted a married taxpayer to change his filing status after 
filing a Tax Court Petition based on a return in which he er-
roneously used head of household status.

In Sewards v. Commissioner, 115 AFTR2d 2015-733, the 
Ninth Circuit Court of Appeals agreed with the Tax Court 
that a retired member of the sheriff’s department could not 
exclude from income the full amount of his disability retire-
ment as he was also eligible for regular retirement which 
would yield a monthly check; the Court determined that the 
excludable portion was the amount that he would have got-
ten for disability irrespective of the length of the service.

In Speer v. Commissioner, 114 TC No. 14, the Tax Court deter-
mined that payments received by a police detective on his retire-
ment for sick and vacation time accruing while he was drawing 
worker’s compensation were not excludable from income.

In Wyatt v. Commissioner, TC Summary Opinion 2015-31, 
the Tax Court determined that a promissory note is not needed 
to establish debt and the lack of a note does not avoid income 
on relief from indebtedness where no exception applies.

In Rogers v. Commissioner, 115 AFTR2d 2015-644, the DC 
Circuit Court of Appeals agreed with the DC Federal Dis-
trict Court that an international flight attendant could only 
exclude income earned abroad in areas under the sovereignty 
of another nation, permitting the exclusion for income ap-
portioned to duty time while in a foreign country or over its 
territory but not including time over international waters.

In Redisch v. Commissioner, TC Memo 2015-95, the Tax 
Court found that a couple did not convert a Florida ocean-
front condominium to rental property, permitting ongoing 

Federal Tax Update 
April - June 2015

By David S. De Jong

losses and an ad-
ditional loss upon 
disposition of the 
unit, when it was 
used personally 
for three years, left 
vacant for the next 
two years and mar-
keted for rental for 
the next year and a 
half with only two 
inquiries despite 
being listed for rent 
with a broker and 
changing a bedroom 
in order to appeal to families with children.

In Williams v. Commissioner, TC Memo 2015-76, the Tax Court 
determined that the “self-rental rule” recharacterizing otherwise 
passive income as nonpassive income, applies to S corporations 
notwithstanding the lack of a specific reference in the statute; the 
Court reasoned that flowthrough entities are not mentioned as it 
is the individual owners to whom the law applies.

In King v. Burwell, 115 AFTR2d 215-2203, the US Supreme 
Court interpreted the Affordable Care Act as allowing a tax 
credit to lower income individuals who purchase their insur-
ance on the federal healthcare exchange where they reside in 
states that did not create a state-run exchange.

In Iglicki v. Commissioner, TC Memo 2015-80, the Tax 
Court denied an alimony deduction to a payor for an obliga-
tion that had been reduced to judgment; under Colorado law, 
an alimony obligation reduced to judgment does not termi-
nate on the death of the recipient which would not have been 
the case without the judgment.

In Isaacs v. Commissioner, TC Memo 2015-121, the Tax 
Court denied a charitable deduction for a donation of 12 fos-
sils for failure to obtain qualified appraisals.

In Costello v. Commissioner, TC Memo 2015-87, the Tax 
Court determined that a Maryland couple who gave a land 
preservation easement on farmland to their county could not 
claim a charitable contribution deduction in excess of $5.5 
million for failure to obtain a qualified appraisal with all of the 
required component parts as well as for the lack of donative 
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The Importance of 
Proper Withholdings

By H.C. Jones III

Most people understand to some degree that withholdings over 
the year dictate whether tax season brings a bill or a refund: 
claim additional allowances on your W-4 for a larger paycheck, 
or fewer to be safe. This balancing act culminates at the end 
of each year with either a refund or a liability. Reasonable 
minds can differ on which is better. On one hand, a refund at 
tax time is merely the repayment of your interest-free loan to 
the government—money you should have had all year—but 
some people prefer to hide some money from themselves until 
the end of April. Sometimes, low income taxpayers (though 
withholding problems can affect taxpayers in all income cat-
egories) incur a tax liability regardless of their intentions. A 
few scenarios tend to result in perennial tax debts. For these 
taxpayers, carefully approaching their W-4’s may be as impor-
tant as resolving their outstanding tax liabilities.

Employers are responsible to withhold a portion of their em-
ployees’ income for federal income tax purposes.1 The proper 
withholding amounts are determined by consulting each em-
ployee’s Form W-4 in concert with the instructions and tables 
found in Circular E, Employer’s Tax Guide. Taxpayers are to 
prepare Form W-4 based primarily on its instructions, though 
the form advises the taxpayer to “[s]ee [I.R.S.] Pub. 505 for 
details”—a 62 page document explaining withholding and 
estimated tax.2 Basically, an employer locates the total amount 
of an employee’s paycheck in one of the tax withholding tables 
in Circular E (calculated to account for total year-end tax li-
ability), and withholds the corresponding amount, offset by 
any allowances. Perhaps the most common complication in this 
process is the W-4’s “Two Earners/Multiple Jobs Worksheet.” 
Improperly completing this section can result in a taxpayer’s 
withholdings tracking drastically short of the expected total 
tax liability.3

Similarly, wage earners whose total income is comprised sub-
stantially of overtime hours may find themselves in a precarious 
situation. Overtime pay is considered a “supplemental wage,” 
which “includes, but [is] not limited to, bonuses, commissions, 
overtime pay, payments for accumulated sick leave, severance 
pay, awards, prizes, back pay, retroactive pay increases, and 
payments for nondeductible moving expenses.”4 Employers 
may treat these as “regular wages,” applying the method above 
to the combined sum of supplemental and regular wages, or 
separately, withholding from the supplemental wages at a flat 
rate of 25%.5

An employee’s income may be over- or under-withheld based 
on this selection. If a taxpayer’s marginal rate is 15%, any 

income earned as supplemental wages will be withheld at a 
higher rate than required if the employer has chosen flat rate 
withholding. For instance, ignoring allowances and deductions, 
the withholdings of a worker who earns $12/hr for 40 hrs/week 
and $18/hr (overtime) for 10 hrs/week could have a difference 
of nearly 3% withheld over the course of the year depending 
on the chosen method. It is worth noting that the employer’s 
decision affects less than 1% of the income of a worker who 
earns $34/hr and $51/hr for overtime; the impact is dispropor-
tionately severe for a low-income taxpayer.

Considerably worse is the result if the employer overlooks 
the special instructions for withholding supplemental wages 
altogether. An employer might withhold from the employee’s 
wages based on the tables found in Circular E without aggregat-
ing the checks. That is, many employers issue separate checks 
for overtime wages, and if this process is poorly automated 
or the employer simply is unaware of the prescribed method, 
withholdings might be calculated for each check individually, 
without regard to the other. Sometimes this will have no effect. 
But a substantial liability can result if the two wages combine 
to reach a higher tax bracket.

Individuals with these types of complicated income situa-
tions should pay particular attention to their withholdings. 
The IRS provides a withholding calculator at www.irs.gov/
Individuals, and I.R.S. Publication 505 explains withholdings 
in detail. If you are dealing with a taxpayer with collection 
problems, you may want to check these sources to avoid the 
problem’s recurrence.

H.C. Jones III is a third-year law student at the University of Bal-
timore School of Law, where he is a Student Attorney in the Uni-
versity of Baltimore Tax Clinic and a member of the Law Review.  
For more information on the Tax Clinic, call 410-837-5706.

Endnotes
1 Treas. Reg. § 31.3402(a)-1(b); see also I.R.S. PUBL’N 15, (CIRCULAR E), 
EMPLOYER’S TAX GUIDE (2015).
2 I.R.S. FORM W-4 (2015); I.R.S. PUBL’N 505, TAX WITHHOLDING AND 
ESTIMATED TAX (2015).
3 Expected year-end tax liability can be found in the tax tables associated with 
I.R.S. FORM 1040, available at https://www.irs.gov/pub/irs-pdf/i1040tt.pdf.
4 CIRCULAR E, at p.18.
5 Id. at p.19.
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intent inasmuch as the easement was a quid pro quo tied to the 
County permitting development of other portions of land.

In Kunkel v. Commissioner, the Tax Court denied a charitable 
deduction of over $37,000 for property allegedly donated by a 
couple on 97 distinct occasions in a single year, each batch pur-
portedly worth less than $250 such that no records were kept.

In Greenberger v. United States, 115 AFTR2d 2015-844, an 
Ohio Federal District Court held that an individual could 
not claim a theft loss for publicly traded stock that became 
worthless due to lies of corporate management; the Court 
backed up the IRS position that misconduct by executives of 
public companies will not give rise to a theft loss as there is 
no specific intent to take the individual’s property through 
fraud and cause transfer of the property to the wrongdoers.

In Letter Ruling 201521009, IRS determined that a worker’s 
compensation award paid directly to a former spouse in part 
pursuant to a domestic relations order loses its tax free char-
acter to the extent of the transfer; the ruling is in accord with 
an earlier Tax Court decision.

In Chief Counsel Advice 201522004, IRS indicated that it 
considers State-required “late payment penalties” of wages 
to an employee as not constituting compenation for purpose 
of withholding, social security, medicare and unemployment 
as they are not compensating employees for services but are 
intended as punitive to the employer.

RETIREMENT PLANS
Public Law 114-26, the Defending Public Safety Employees 
Retirement Act, allows public safety workers to make with-
drawals from their retirement accounts at age 50 instead of 55.

In Yale-New Haven Hospital v. Nicholls, 115 AFTR2d 
2015-________, the Second Circuit Court of Appeals agreed 
with a Connecticut Federal District Court that a domestic 
relations order could be entered by a court after the death of 
a payor and be a ODRO when the property settlement agree-
ment was signed prior to death.

In Ellis v. Commissioner, 115 AFTR2d 2015-2072, the 
Eighth Circuit Court of Appeals agreed with the Tax Court 
that an IRA lost its protected status causing immediate taxa-
tion upon use of funds to pay for a membership interest in 
a limited liability company for which the individual was to 
perform services.

In Morris v. Commissioner, TC Memo 2015-82, the Tax 
Court found that a decedent’s son was liable for the full tax 
on distribution of an Individual Retirement Account to him 

although he voluntarily shared the gross distribution with 
two siblings who refused to contribute to the tax liability.

ESTATES
In Mikel v. Commissioner, TC Memo 2015-64, the Tax 
Court determined that a trust provision requiring that any 
dispute regarding interpretation be submitted to a “beth din” 
(a Jewish arbitration panel) does not limit the beneficiary’s 
right of withdrawal in a manner compromising the present 
interest requirement of a “Crummey Trust.”  

In Heers v. Parsons, 2015 BL 107621, a divided Ninth Cir-
cuit Court of Appeals Bankruptcy Panel agreed with a Bank-
ruptcy Judge that an estate administrator/attorney could not 
bankrupt personal liability for interest and penalties arising 
from a late filing of an estate tax return as she was grossly 
negligent in handling the matter.

In a Website Announcement, IRS announced that estate tax 
closing letters will only be issued upon request for returns 
filed after May 31, 2015.

BUSINESS
In Stough v. Commissioner, 144 TC No. 16, the Tax Court 
determined that an elective $1 million payment by a lessee 
to a lessor to reduce future payments under the lease was 
includable by the lessor in income when received.

In Bell v. Commissioner, TC Memo 2015-111, the Tax Court 
agreed with IRS recharacterizing a sale of assets to a newly 
formed corporation as a capital contribution, weighing 11 fac-
tors to determine the lack of an installment sale and requiring 
distributions from the corporation to be treated as dividends.

In AFargo and King v. Commissioner, TC Memo 2015-96, 
the Tax Court balanced the factors in determining whether 
property was held for development which was the intent at 
acquisition or whether it was held for investment, finding fac-
tors going in both directions but ultimately deciding, while the 
partnership was making best use of the property as office and 
rental space, it never abandoned its initial intent to develop.

In Pelaluma FX Partners LLC v. Commissioner, 115 AF-
TR2d 2015-863, the DC Circuit Court of Appeals agreed 
with the Tax Court that the applicability of the accuracy 
penalty to individual partners in a TEFRA audit is to be 
determined at the entity level.

In Cutler v. Commissioner, TC Memo 2015-73, the Tax 
Court determined that state nonresident income taxes paid 
by an attorney on his law firm’s out of state income are not 
deductible on Schedule E as an adjustment to the partnership 
flowthrough but can only be deducted as an itemized deduc-

Federal tax Update april-JUne 2015
(continued from Page 4)

(continued on Page 7)
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tion; the lawyer 
attempted to argue 
that the nonresident 
taxes were really on 
the entity as he per-
formed no personal 
services out of state 
and because the 
entity was required 

to withhold on nonresidents.

In McMillan v. Commissioner, TC Memo 2015-109, the Tax 
Court allowed a 50 percent deduction for legal fees by an in-
dividual running two Schedule Cs out of her home for costs 
incurred in dealing with mold and barking dogs in an action 
brought against the homeowners association; however, the 
Court found that a third activity – that of a dressage trainer 
and rider was a hobby where all factors either indicated the 
lack of a profit objective or were neutral and the taxpayer 
had $588 in revenues and over $155,000 in expenses over a 
six-year period.

In Chief Counsel Advice 201513003, IRS indicated that 
forfeiture payments to avoid criminal or civil proceedings 
are not deductible even if intended for restitution.

In Letter Ruling 201518012, IRS opined that a termination 
fee paid to sever a management service agreement upon an 
acquisition did not need to be capitalized as no new intan-
gible asset was created and termination was not a condition 
of the acquisition.

PROCEDURE
In Levi v. Commissioner, TC Memo 2015-118, the Tax 
Court  found a tax return signed by a couple’s attorney to be 
invalid as the IRS Power of Attorney does not include the 
power to sign tax returns.

In Heckman v. Commissioner, 115 AFTR2d 2015-2135, the 
Eighth Circuit Court of Appeals agreed with the Tax Court 
that the six-year statute of limitations upon an understate-
ment of 25 percent of gross income is absolute and applies 
even if the taxpayer made an honest mistake or even if IRS 
had prior actual knowledge of the omission.

In Leodis C. Matthews, APC v. Commissioner, TC Memo 
2015-78, the Tax Court once again held that a petition cannot 
be filed by a business entity (in this case a law firm) which is 
not in good standing at the time of the filing.

In Shah v. Commissioner, 115 AFTR2d 2015-856, the Sev-
enth Circuit Court of Appeals reversed the Tax Court where 

a couple appeared to have settled a case on the substantive 
issues but disagreed with the computation and IRS moved 
successfully to ask the Tax Court to enter a decision using 
the IRS numbers.

In Wagner v. Commissioner, TC Memo 2105-120, the Tax 
Court accepted in full the proposed findings of fact of the IRS 
when the pro se taxpayer filed a post-trial brief which ignored 
the Court directives and consisted of 130 unnumbered pages 
consisting mostly of exhibits not admitted into evidence.

In Quality Software Systems, Inc. v. Commissioner, TC 
Memo 2015-207, the Tax Court found that IRS did not abuse 
its discretion in refusing to reinstate a cancelled offer in 
compromise agreement after multiple small dollar breaches 
of subsequent timely filing and payment requirements.  

In Yuska v. Commissioner, TC Memo 2015-77, the Tax 
Court indicated that a taxpayer’s bankruptcy stays an ongo-
ing collection due process action challenging a tax lien.

In Butts v. Commissioner, TC Memo 2015-74, the Tax Court 
decided that individuals are not entitled to a refund of an 
overpayment from withholding made more than two years 
before the IRS issued a notice of deficiency where a return is 
not filed until after the notice.

In Butts v. Commissioner, TC Memo 2015-74, the Tax Court 
agreed with IRS that the look-back period for getting a refund 
of withheld taxes is solely measured based on two years from 
the date of payment and that the alternative three years from 
the date of filing the return cannot be used where a notice of 
deficiency is issued prior to the date of filing.

In Memorandum SBSE-04-0615-0045, IRS indicated that 
taxpayers who make reasonable efforts to obtain a bank ac-
count and are unsuccessful will not be penalized for failure 
to deposit taxes.

IRS Appeals Memo 25-0615-0005 implements a “quick 
look” policy in processing innocent spouse claims to acceler-
ate those which figure to be easily resolved.

In Legal Advice issued by Field Attorneys 20152301F, IRS 
indicated that a technically defective extension of the statute 
of limitations will be treated as extending the limitations 
period when it was signed by the same individual who would 
have signed a correct extension.

In Chief Counsel Advice 201515019, IRS determined that 
the suspension of the statute of limitations on refunds due to 
financial disability does not apply to loss carrybacks pursu-
ant to a reading of the statute.

Federal tax Update april-JUne 2015
(continued from Page 6)
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(continued on Page 15)

Federal Tax Update 
July - September 2015

By David S. De Jong

INDIVIDUALS
PL 114-41, the Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015 changes the foreign 
bank account reporting (FBAR) deadline to April 15 with a 
6-month extension available, effective 2016 tax years.

In Porter v. Commissioner, TC Memo 2015-141, the Tax 
Court determined that a non-custodial parent entitled by a 
divorce decree to claim one of three children as a dependent 
could not claim the exemption in the absence of a signed 
Form 8332 as the former spouse did not sign the decree.

In Friedman v. Commissioner, TC Memo 2015-177, the Tax 
Court required an individual who had lent almost $5 million 
to his daughter’s finance company to report monthly pay-
ments of scheduled interest as taxable notwithstanding the 
unlikelihood of repayment of principal.

In Dunnigan v. Commissioner, TC Memo 2015-190, the 
Tax Court concluded that hardship is not an exception to 
the general rule that relief from indebtedness is taxable; as a 
result, a 76 year old man fighting serious cancer who did not 
come under any of the exceptions was forced to pay tax on 
the cancellation income.

In Patrick v. Commissioner, 116 AFTR2d 2015-5823, the 
Seventh Circuit Court of Appeals agreed with the Tax Court 
and an earlier decision of the Ninth Circuit that whistleblow-
er (qui tam) awards are ordinary income rather than capital 
gain as there is no capital asset.

In Cooper v. Commissioner, TC Memo 2015-191, a couple 
who made 12 loans to private individuals and businesses 
over a six year period was denied a business bad debt for 
$925,000 as their lending practices lacked business formali-
ties and they did not hold themselves out as being in the 
lending business.

In Muniz v. Commissioner, TC Memo 2015-125, the Tax 
Court denied an attorney and former CPA a deduction for a 
$45,000 lump sum payment to his former spouse inasmuch 
as the payment obligation did not necessarily terminate on 
the recipient’s death under either the terms of the docu-
ment or Florida state law; in Crabtree v. Commissioner, TC 
Memo 2015-163, the Tax Court found that support pay-
ments from a doctor to his ex-wife were not taxable to her 
as they neither stopped upon her death per the agreement or 
under Delaware law.

In Voss v. Commissioner, 116 AFTR2d 2015-5128, a divided 
Ninth Circuit Court of Appeals reversed the Tax Court and 
allowed two unmarried individuals purchasing a residence 
together to each deduct interest on $1 million of acquisition 
indebtedness and $100,000 of home equity debt; the Court 
determined that the test is on a per individual basis solely 
and not on a per property basis.

In Zavadil v. Commissioner, 116 AFTR2d 2015-5056, the 
Eighth Circuit Court of Appeals agreed with the Tax Court 
that the sole owner of a corporation could not deduct chari-
table contributions made by the corporation on his personal 
return; he attempted to argue that they were posted to his 
loan account, but the Court took note of circuitous loans and 
also reasoned that there was no obligation to repay the funds 
and a portion had not been repaid by yearend.

In Bosque Canyon Ranch v. Commissioner, TC Memo 
2015-130, the Tax Court determined that a deduction for 
a conservation easement failed because it was not granted 
in perpetuity as the result of a retained right to modify the 
boundary lines of the donated property.

In Minnick v. Commissioner, 116 AFTR2d 2015-5137, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 
IRS properly denied a deduction for a conservation easement 
as it was subject to a mortgage without a subordination agree-
ment in place at the time the easement was granted.

In Boneparte v. Commissioner, TC Memo 2015-128, the Tax 
Court determined that an individual with a fulltime job who 
had no permanent residence but stayed often at casinos was 
still not a professional gambler after it looked at the eight 
factors for determining a profit objective and found none 
of them to be present; the taxpayer had claimed $90,000 of 
indirect business expenses after $25,000 in losses.

RETIREMENT PLANS
PL 114-41, the Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015 changes the extended 
due date for 5500 series filings to a 3½ month extension (No-
vember 15 for calendar year plans) effective 2016 tax years.

In Kott v. Commissioner, TC Summary Opinion 2015-42, 
the Tax Court indicated that the hardship exemption per-
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By Eric M. Bielitz, Esq.

Circuit Split Over Section 162

(continued on Page 12)

I.R.C. Section 162(a) per-
mits taxpayers to deduct 
wages paid to employ-
ees in the course of the 
taxpayer’s business.   For 
the amounts paid to be 
deductible, the payment 
must be made with the 
intent to compensate for 
services, and the amount 
must be reasonable for the 
services provided.1

Absent other evidence, 
courts will typically infer intent to compensate for services if 
the amount of compensation is reasonable.2

The circuits are split on how to test for the reasonability of 
compensation.  Roughly, there are four different tests used 
by the various circuits: Pre-Mayson, Mayson-Elliotts, Dexsil, 
and Exacto Spring.3

The Pre-Mayson test is the simplest and least forgiving.  
These cases simply turn on the fact the taxpayers did not 
produce sufficient evidence to rebut the IRS’ determination 
whether or not the compensation paid by the taxpayer as 
wages was reasonable or not.   This is (arguably) the law in 
the Fourth4 and Eleventh Circuits.5  

The Mayson-Elliotts6 line of cases set up a multi-factor test 
to look at the totality of circumstances as to whether or not 
the compensation is reasonable.  Factors considered have 
included, but are not limited to: 1. The employee’s qualifi-
cations; 2. The nature, extent, and scope of the employee’s 
work; 3. The employer’s salary scale; 4. Prevailing rates 
of compensation in the industry; 5. Size and complexity 
of the business; 6. Ratio of compensation to income; 7. 
Contingent nature of salary agreement; 8. General economic 
conditions; 9. Compensation paid in prior years; 10. Date of 
determination of compensation; 11. Existence of an action 
by the Board of Directors; 12. Comparison of compensation 
with distribution to shareholders; 13. Compensation paid 
in proportion to stock interest of employees of closely held 
corporations; 14.Time contributed to business; 15. The em-
ployee’s role in the company; 16. An external comparison of 
the employee’s salary with those paid by similar companies 
for similar services; 17. The character and condition of the 
company; 18. Any conflict of interest in the relationship of 

the employee to the corporation; 19. The internal consistency 
in the company’s treatment of payments to employees.7

 
Critically, Mayson held that salaries approved by the board 
are presumptively reasonable, and that it was the IRS' burden 
to prove otherwise vis-à-vis the multi-factor test.8

Some form of Mayson-Elliotts is applied in the Third9, Sixth10, 
Eighth11, Ninth12, and Tenth13 Circuits.  The Fourth Circuit 
also applied a version of Mayson-Elliotts in an unpublished 
1991 opinion.14  The IRS generally uses this rule as well.15

The Dexsil test adds a twist to Mayson-Elliotts:  the court 
applies the multi-factor test, but does so from the perspec-
tive (or through the “lens”) of an independent investor who 
expects a return on investment.16  The First17 and Second 
Circuits have adopted Dexsil.

In Exacto Spring, the Seventh Circuit took the independent 
investor test even further. The test was not a lens through 
which to view the Mayson-Elliotts test, but a replacement 
test which abolishes Mayson-Elliotts.18  Any salary that 
passes this test is presumptively reasonable.19 Since Exacto 
Spring was decided in 1999, no other circuit has adopted it.

The D.C. Circuit and the Federal Circuit have not ruled on a 
reasonable compensation case.

The issue has not yet made it to the Supreme Court.  Given that 
the IRS did not seek certiorari in Exacto Spring, and the low 
rate of appeal from petitioners who lose at the trial level, it may 
be some time before the issue comes before the Justices.  

Eric M. Bielitz is a member of the Tax Section Council, 
and an LL.M. in Taxation candidate at the University of 
Baltimore. He may be reached at eric@embtaxlaw.com
 
Endnotes
1 Treas. Reg. §1.162-7(a) (GPO, 2014). 
2 O.S.C. & Assoc., Inc. v. C.I.R., 187 F.3d 1116 at 1120. 
3 “Pre-Mayson” and “Mayson-Elliott” are the author’s terms. 
4 Miles-Conley Corp. v. C.I.R., 173 F.2d 958 (4th Cir, 1949); Miller Mfg. Co. 
v. CIR, 149 F.2d 421 (4th Cir, 1945); A. Davis Co. v. Grissom, 64 F.2d 279 
(1933) but see Martens v. CIR, 934 F.2d 319 (4th Cir, unpublished, 1991). 
5 C.A. White Trucking Co. v. C.I.R., 601 F.2d. 867 (5th Cir., 1979)(this rule 
is no longer favored by the 5th Circuit, however that decision came after the 
11th circuit was spun off the fifth). 
6 Mayson Mfg. Co.v. C.I.R., 178 F.2d 115 (6th Cir., 1949); Elliotts Inc. v. 
C.I.R., 716 F.2d 1241 (9th Cir, 1983). 
7 Mertens Law of Federal Income Taxation §25E:14 (2015) 
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Section of Taxation
October 2015- January 2016 Calendar of Events

OCTOBER

Oct. 14, 2015 Tax Controversy Study Group (Rosenberg Martin Greenberg, LLP, Balti-
more) - 9 AM

Oct. 21, 2015 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Balti-
more) - 12 PM

Oct. 20, 2015 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: Maryland Tax Court; Speaker: Jack Hearn – 8:30-9:30 AM

Oct. 22, 2015 Montgomery/PG County Tax Study Group (Location TBD) – 8 AM 
Oct. 22, 2015 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman 

Rogers in Potomac) – 11:45-1:15 PM
NOVEMBER

Nov. 2-5, 2015 2015 Advanced Tax Institute, Baltimore
Nov. 10, 2015 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Nov. 12, 2015 Tax Exempt Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) – 
8:30 AM

Nov. 17, 2015 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: Hearing and Appeals in Comptroller’s office and current cases; 
Speaker: Charles Zephir, Samuel Buo and Jay Maschas – 8:30-9:30 AM

Nov. 18, 2015 Tax Controversy Study Group (Rosenberg Martin Greenberg, LLP in Balti-
more) - 9 AM

Nov. 18, 2015 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Balti-
more) - 12 PM

Nov. 19, 2015 Montgomery/PG County Tax Study Group (Law Offices of Diana Gary, 
Rockville) – 8 AM

Nov. 19, 2015 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman 
Rogers in Potomac) - 11:45 AM

Nov. 19, 2015 Tax Networking Night (The Stanford Grill, Columbia) – 6-9 PM
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DECEMBER

Dec. 15, 2015 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rock-
ville) 
Topic: Recent and pending litigation; post –Wynne post-Gore; pre-Maryland 
General Assembly prognosis; Speaker: Brian Oliner – 8:30-9:30 AM

Dec. 16, 2015 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP Baltimore) - 
12 PM

Dec. 16, 2015 Tax Controversy Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 9 
AM

Dec. 17, 2015 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) - 11:45 AM

JANUARY

Jan. 12, 2016 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Jan. 14, 2016 Tax-Exempt Study Group (Whiteford Taylor, Baltimore) – 8:30 AM

Jan. 19, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rock-
ville) 
Topic: SDAT Updates and recent developments; Speaker: William Hammond and 
Jeffrey Comen– 8:30-9:30 AM

Jan. 20, 2016 Tax Controversy Study Group (Rosenberg Martin Greenberg, LLP Baltimore)  
- 9 AM

Jan. 20, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP Baltimore) - 
12 PM

Jan. 21, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) - 11:45 AM

Jan. 28, 2016 Montgomery/PG County Tax Study Group (Location TBD)  – 8 AM

Section of Taxation
October 2015- January 2016 Calendar of Events (cont.)

The Maryland State Bar Association’s Taxation Section Council is always seeking 
articles for Tax Talk, the quarterly newsletter for the Taxation Section.  Tax Talk 
features articles on recent events, activities, topics of interest and member 
news that are relevant to Taxation Section members.  

If you would like to contribute an article for publication in the newsletter, 
please contact Elizabeth Shaner, Newsletter Editor,  
at eshaner@rosenbergmartin.com.  The editors reserve the right to edit, accept 
or reject prospective materials in accordance with their editorial judgment.

Writers Wanted!
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8 Mayson Mfg at 9 Supra n. vi. 
9 B.B. Rider Corp. v. C.I.R., 725 F.2d 945 (1984). 
10 Alpha Medical v. C.I.R., 172 F.3d  942 (6th Cir, 1999). 
11 Schneider v. C.I.R., 500 F.2d 148 (8th Cir, 1974). 
12 Metro Leasing and Development Corp. v. Commissioner of Internal 
Revenue, 376 F.3d 1015 (9th Cir. 2004); LabelGraphics, Inc. v. C.I.R., 221 
F.3d 1091, (9th Cir. 2000). 
13 Eberl’s Claim Service, Inc, v. C.I.R. 249 F.3d 994 (10th Cir, 2001). 
14 Martens v. C.I.R., 934 F.2d 319 (4th Cir, unpublished, 1991). 
15 IRS Publication 535 p 7 (2014); Reasonable Compensation Job Aid for 
IRS Valuation Professionals p.7. (10/29/2014)  
16 Dexsil Corp. v. C.I.R., 147 F.3d 96 at 100 (2d Cir., 1998). 
17 Haffner’s Service Stations, Inc. v. C.I.R., 326 F.3d 1 (1st Cir, 2003). 
18 Exacto Spring Crop. v. C.I.R. 196 F.3d 855  at 838-9 (7th Cir, 1999.) 
19 Id.1  Treas. Reg. §1.162-7(a) (GPO, 2014). r., 1998). 

CirCUit Split...
(continued from Page 9)

U.S. Tax CoUrT Pro Se 
PeTiTioner Pro Bono Day 

helPS TaxPayerS PrePare for 
Trial or CaSe SeTTlemenT 

On September 2, 2015, Maryland Volunteer 
Lawyers Service, the University of Maryland 

School of Law Tax Clinic, the University 
of Baltimore School of Law Tax Clinic, the 

Maryland State Bar Association U.S. Tax Court 
(USTC) Pro Bono Program, and the IRS 

Office of Chief Counsel, jointly held a clinic 
through which pro se petitioners scheduled 
for the September and October 2015 USTC 
trial sessions could obtain brief advice from 

a panel of volunteer attorneys. This is an 
extension of the USTC Pro Bono Program 

through which pro se petitioners obtain brief 
advice the morning of the USTC “Calendar 

Call” (1st day of the USTC trial session). The 
Pro Bono Day benefits the IRS, the U.S. Tax 
Court and pro se petitioners alike in that it 

helps pro se petitioners (i) to understand the 
procedural and legal issues in their case, (ii) to 
understand whether their case can be settled 
before trial, and, if the case does not settle, 

(iii) to be better prepared for trial. Volunteer 
attorneys do not enter their appearance in the 
case and do not enter into an attorney-client 

relationship; they just provide brief advice. 

The next USTC Pro Se Petitioner  
Pro Bono Day will be held on  

November 17, 2015, from 2 to 7 p.m., 
at the University of Baltimore 

School of Law Tax Clinic. 

If you would like to volunteer, please contact 
Eric Bielitz (410) 703-5125 or  

eric@embtaxlaw.com or Cheri Wendt-Taczak 
(443) 451-4061 or cheri@mvlslaw.org

Extra copies of  

Maryland Tax  
Practitioner’s  

Handbook  
Summer 2015  

edition 
are available.

Email Elizabeth Shaner at 
eshaner@rosenbergmartin.com

to request a copy.



TAX TALK  •  13Fall 2015

THE TAXATION SECTION OF THE MARYLAND STATE BAR ASSOCIATION
PRESENTS THE 15TH ANNUAL

TAX PROFESSIONALS’ NETWORKING NIGHT
Thursday, November 19, 2015

6:00 p.m. - 9:00 p.m.
The Stanford Grill
8900 Stanford Blvd,

Columbia, MD 21045
www.thestanfordgrill.com

The Section thanks the following firms for their generous donations to help underwrite this evening: 

Kelly | Dorsey P.C. Levy, Mann, Caplan, Hermann & Polashuk, LLP
Longman & Van Grack, LLC Whiteford, Taylor, & Preston L.L.P.
Stein, Sperling, Bennett, De Jong, Driscoll & Greenfeig, P.C. Frost & Associates, LLC
Paley, Rothman, Goldstein, Rosenberg, Eig, & Cooper, LLC Miles & Stockbridge P.C.
Rosenberg Martin Greenberg, LLP Levin and Gavin, P.A.

Space is limited – Order your tickets now!!
There will be an OPEN BAR, BOUNTIFUL FOOD & DOOR PRIZES!!!

TAX SECTION MEMBERS: $20 | NON-MEMBERS/GUESTS: $25 | STUDENTS: $10

TAXATION SECTION- TAX PROFESSIONALS’ NETWORKING NIGHT

Name: ________________________________________ Phone:_________________________ Fax: ______________________

Firm:___________________________________________________ Email: ____________________________________

Address:_____________________________________________________________________

Please reserve:

____member tickets Name of members attending______________________________________________________
@ $20

______non-member Name of non-members attending___________________________________________________
tickets @ $25 

_____________________________________________________________________________

_____student tickets Name of students attending_______________________________________________________
@ $10

_____________________________________________________________________________

_____total tickets Total Amount: $_____________

(credit cards only) No. of Kosher Meals__________

INCLUDE: check payable to MSBA or credit card information:

RETURN BY NOVEMBER 13TH TO:
Maryland State Bar Association Name on card:_______________________________________
520 W. Fayette Street Card number:________________________________________
Baltimore, MD 21201 VISA______MC_____DIS______EXP Date_____/_____Sec. Code______

Billing Address:__________________________________________________
FAX TO: 410-685-1016 Cardholder Phone Number:_______________________________________
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maryland tax amneSty ...
(continued from Page 3)

progressive Program, one that includes more taxpayers 
by removing participation barriers, may collect more 
than enough revenue to cover the costs.
 
In sum, by enacting a Program that does not fully 
consider certain challenges that low income taxpayers 
face, the program created an unintended barrier for 
those who need help the most.  It also created barriers 
to collecting additional revenue. This is not the first 
time the General Assembly has enacted a Tax Amnesty 
period, and maybe it is not the last. Hopefully, in the 
future, this program can be more welcoming to low-
income taxpayers.

University of Maryland law students Yiming Li and Stan Tinter assist  taxpayers  with  
their MD Tax Amnesty application.

University of Baltimore LITC Director Jack Snyder, along with his student H.C. Jones,  
assists  taxpayers  with  their MD Tax Amnesty application.
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Federal tax Update JUly-Sept...
(continued from Page 8)

(continued on Page 16)

mitting distributions to in-service employees for financial 
hardship does not exempt them from the early withdrawal 
penalty otherwise applicable.

In Fish v. Commissioner, TC Memo 2015-176, a patent 
attorney attempted unsuccessfully to argue that he should 
be allowed to offset a required IRA distribution with losses 
realized within the IRA during the year.

In Notice 2015-49, IRS announced that it will issue regula-
tions prohibiting retirement plan participants receiving an-
nuities to switch to a lump sum payment or other accelerated 
form of distribution.

In Announcement 2015-19, IRS indicated that, effective 
January 1, 2017, plan determination letters will only be is-
sued on adoption or termination of an individually designed 
plan or upon certain special circumstances to be announced.

ESTATES
PL 114-41, the Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015:

● Requires that heirs utilize the same basis in proper-
ty as used in valuation on a federal estate tax return 
and, effective for returns filed after July 31, 2015, 
the Personal Representative in such cases must 
provide basis information to beneficiaries within 30 
days after the earlier of the extended due date of the 
return or the date of filing; a supplemental state-
ment is required within 30 days of any adjustments.

● Changes the extended due date for trust returns 
to 5½ months from the original due date effective 
2016 tax years.

In United States v. Marshall, 116 AFTR2d 2015-5156, the 
Fifth Circuit Court of Appeals reversed a Texas Federal Dis-
trict Court and determined that donee liability for unpaid gift 
tax including additions is limited to the value of the gift.

In Estate of Pulling v. Commissioner, TC Memo 2015-
134, the Tax Court rejected an IRS challenge to the estate’s 
real property valuation as IRS was basing its value on the 
assumption that contiguous landowners would agree to rede-
velopment where the “highest and best use” of the property 
could not be accomplished without participation by adjoin-
ing landowners.

In Estate of DiMarco v. Commissioner, TC Memo 2015-184, 
the Tax Court denied a charitable deduction on an estate 
return for bequests to two churches where the bequests were 

being challenged by individual heirs inasmuch as the statute 
denies a deduction unless the likelihood of the deducted 
amounts passing to noncharitable beneficiaries is “so remote 
as to be negligible.”

In Billhartz v. Commissioner, 116 AFTR2d 2015-5342, the 
Seventh Circuit Court of Appeals held that the Tax Court 
properly refused to reopen a litigated and settled case on 
an issue related to a deduction for a claim against an estate; 
following resolution of the claim for a higher amount than 
the deduction, the estate sought the reopening but the Court 
noted that the purpose of the prior settlement was to end 
uncertainty.

In Notice 2015-57, IRS announced that due dates for filing 
information returns with IRS and providing statements to 
beneficiaries pursuant to the Surface Transportation and 
Veterans Healthcare Choice Improvement Act of 2015 which 
would otherwise be due before February 29, 2016 will in-
stead be due on that later date.

In Legal Advice issued by Field Attorneys 20152201F, IRS 
determined that a transfer was inadequately disclosed to 
IRS, keeping open the statute of limitations on gifts, where 
the valuation was explained in a one-paragraph supplement 
describing two partnerships (one where an incorrect identifi-
cation number was provided).

BUSINESS
PL 114-41, the Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015:

● Changes the due date on partnership returns to the 
15th day of the third month following yearend and 
the due date on C corporation returns to the 15th 
day of the fourth month following yearend effective 
2016 tax years (2026 for June 30 year ends).

● Continues the extended due date for C corporation 
returns as six months from the original due date 
(but September 15 for calendar yearends and April 
15 for June 30 yearends for tax years 2016-2025).

● Changes the extended due date for nonprofit filers 
to six months after the original due date (November 
15 for calendar yearends) effective 2016 tax years.

Proposed Regulations under Code Section 83 end the re-
quirement of including a copy of the Section 83(b) election 
on restricted property with the tax return effective for 2015 
transfers; transferred after 2014; the election must still be 
filed within 30 days of the receipt of restricted stock or other 
restricted property.
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(continued on Page 17)

Federal tax Update JUly-Sept...
(continued from Page 15)

Final Regulations under Code Section 368 set forth rules 
for F reorganizations allowing de minimis departures from 
the six requirements for a qualifying nontaxable reorga-
nization for purposes unrelated to taxation and also allow 
a recapitalization, redemption or distribution at the same 
time as the reorganization.

Final Regulations under Code Section 706 permit alternative 
handling of partner midyear departures – cutoff of books or 
pro ration – on each departure.

Proposed Regulations under Code Section 707 look primar-
ily to whether receipt of a partnership interest is in consid-
eration for past, present or future services by focusing on 
whether the receipt of an interest was subject to “significant 
entrepreneurial risk.”

In Rochlani v. Commissioner, TC Memo 2015-174, the Tax 
Court denied losses on an individual’s personal return where 
he set up a C corporation but used a personal bank account 
and personal credit cards to pay for the expenses, the Court 
noting that a corporation need not keep books and records 
or maintain separate accounts or credit cards in order to be 
recognized as a separate taxable entity.  

In Lau v. Commissioner, TC Memo 2015-037, a graphic 
arts designer was denied a deduction for numerous business 
expenses which were unsubstantiated because of an alleged 
computer crash and disintegration of receipts; the taxpayer 
produced only checking account statements which highlight-
ed purported business expenses including purchases at Saks 
Fifth Avenue and Shoes.com.

In O’Connor v. Commissioner, TC Memo 2015-155, the 
Tax Court denied an American licensed to practice law in 
Germany a deduction for law school expenses in the United 
States as he had not yet commenced the practice of law in 
any location.

In Olive v. Commissioner, 116 AFTR2d 2015-5150, the Ninth 
Circuit Court of Appeals agreed with the Tax Court that the 
owner of a California medical marijuana dispensary could not 
deduct expenses beyond cost of goods sold as federal law pro-
hibits deductions of business expenses connected with trading 
in controlled substances (the business offered free food, bever-
ages and yoga but the Court indicated that the profit-making 
activity of the business was limited to marijuana).

In Beck v. Commissioner, 149 TC Memo 2015-149, the Tax 
Court denied a deduction for medical marijuana seized by 
the Drug Enforcement Administration either as cost of goods 

sold or as a loss.

In Kline v. Commissioner, TC Memo 2015-144, a pilot for 
Southwest Airlines nearing mandatory retirement age was 
permitted to deduct over $200,000 of losses over a two-year 
period for a sailboat charter business, the Court determining 
that he and his wife spent more than 100 hours in the activity 
and no management company employee spent as much as 
100 hours per year.

In Frontier Custom Builders, Inc. v. Commissioner, 116 
AFTR2d 2015-5251, the Fifth Circuit Court of Appeals 
agreed with the Tax Court that a custom home builder must 
capitalize most costs of production including employee 
salaries and yearend bonuses in the same way as a specula-
tive home builder.

In QinetiQ US Holdings, Inc. v. Commissioner, TC Memo 
2015-123, the Tax Court denied a compensation deduction to 
a corporation when purported restrictions on 49.75 percent 
of its stock lapsed many years after a de minimis payment 
for that stock; the Court found that the minority owner had 
full rights from inception and that termination of employ-
ment was unlikely (notwithstanding a Stockholder Agree-
ment requiring that he sell stock back to the corporation at a 
decreasing discount within the first 20 years of ownership).

In Greiner v. United States, 116 AFTR2d 2015-5324, the US 
Court of Federal Claims denied a refund claim by an individ-
ual seeking capital gain on earnout payments following sale 
of a business where the new employer categorized them as 
compensatory in nature and reflected them on a Form W-2.

In Waterhouse v. United States, 116 AFTR2d 2015-5080, 
the Court of Federal Claims found that a 40 percent owner 
corporate Vice President was still a responsible person and 
liable for unpaid trust fund taxes notwithstanding that he had 
agreed not to act independently.

In Revenue Procedure 2015-39, IRS indicated that an ac-
crual basis taxpayer may treat economic performance as 
having occurred with payment if the taxpayer can reasonably 
expect the person to provide services within three and a half 
months after payment.

In Revenue Procedure 2015-43, IRS announced that it will 
not issue advanced rulings, except for unique and compel-
ling circumstances, on corporate divisions when the active 
trade or business is less than 5 percent of the gross assets 
or when investment securities are two-thirds or more of the 
gross assets.

In Letter Ruling 201528026, IRS determined that a principal 



TAX TALK  •  17Fall 2015

(continued on Page 18)

Federal tax Update JUly-Sept...
(continued from Page 16)

in a business who was ordered to pay restitution to the fed-
eral government as part of a plea deal for a crime committed 
during his employment could deduct the amount paid as 
restitution as the payments were not a fine or a penalty (there 
was a separate punitive fine as well as imprisonment) but 
was compensatory in nature.

In Chief Counsel Advice 201531016, IRS concluded that a 
state excise tax on production or retail sale of marijuana goes 
to cost of goods sold and is a deductible expense.

In Letter Ruling 201531009, IRS agreed that an exchange of 
rights to manufacture and/or distribute products can qualify 
as a like-kind exchange, stating that swaps of intangible 
personal property may be like-kind depending on the nature 
or character of both the rights involved and the underlying 
property to which the intangible assets related.

In Chief Counsel Advice 201533011, IRS indicated that a 
deduction was not allowable for payments to a captive in-
surer under facts indicating that no risk was shifted from the 
insured entities to the insurer.

In Letter Ruling 201536006, IRS indicated that amounts 
paid to protect against patent infringement are deductible 
whereas those incurred in defending or perfecting title to 
the patent must be capitalized with a reasonable allocation 
necessary if costs are incurred for both purposes.

PROCEDURE
PL 114-41, the Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015:

● Requires mortgage lenders to report the origination 
date of the debt, the address of the secured property 
and the outstanding principal as of the start of the 
year effective with 2016 information returns.

● Overrides prior case law by defining an understate-
ment of gross income for purpose of the 6-year 
statute of limitations on assessment as including an 
overstatement of basis.

Temporary Regulations under Code Section 6081 end the 
availability of automatic extensions for filing Forms W-2 
(except Form W-2G) effective for returns due after 2016; 
IRS is hoping to cut down on fraud by seeking quicker sub-
mission of information returns.

In Florida Bankers Association v. Department of Treasury, 
116 AFTR2d 2015-5143, a divided DC Circuit Court of Ap-
peals reached the same result as a DC Federal District Court 

but threw out an action to set aside regulations requiring US 
banks to report to IRS the amount of interest paid to non-
residents who live in countries which share information with 
IRS on grounds that the Anti-Injunction Act was violated.

In Chabot v. United States, 116 AFTR2d 2015-5060, the 
Third Circuit Court of Appeals agreed with a New Jersey 
Federal District Court that the legal requirement that a 
taxpayer keep records allows IRS to summons foreign bank 
account documents; the Court reached the same decision as 
the six other appellate courts which have ruled on the issue.

In Moore v. United States, 116 AFTR2d 2015-5094, a 
Virginia Federal District Court criticized IRS for imposing 
a harsh FBAR penalty without disclosing the basis for its 
decision but ultimately after supplemental briefs sustained 
the penalty but threw out a late fee and interest from the date 
of assessment.

In Summit Vineyard Holdings, LLC v. Commissioner, TC 
Memo 2015-140, the Tax Court determined that an extension 
agreement signed not by the current tax matters partner but 
by another who was the designee in other years was a valid 
extension due to apparent authority causing reasonable reli-
ance on the part of IRS.

In Tilden v. Commissioner, TC Memo 2015-188, the Tax 
Court determined that a Petition was filed late when received 
by the Tax Court on the 98th day where it bore not only a 
postmark by Stamps.com on the 90th day but also a certified 
mail sticker with a tracking number showed delivery to the 
post office on the 92nd day.

In Canaday v. Commissioner, TC Summary Opinion 2015-
57, the Tax Court allowed an individual to bring up substan-
tive issues at a Collection Due Process (CDP) hearing even 
if there was a prior opportunity to contest the liability where 
the taxpayer had no prior Appeals conference.

In Ryskamp v. Commissioner, 116 AFTR2d 2015-5142, a di-
vided District of Columbia Circuit Court of Appeals agreed 
with the Tax Court that it has authority to determine whether 
a taxpayer’s collection due process (CDP) hearing request 
was frivolous.  

In Schumacher v. Commissioner, TC Memo 2015-166, the 
Tax Court sustained the filing of a lien against an individual 
who argued with insufficient substantiation that it was hurt-
ing his job search prospects.

In Del-Co Western v. Commissioner, TC Memo 2015-153, 
the Tax Court found that IRS Appeals summarily handled a 
personal injury lawyer’s collection due process (CDP) ap-
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Federal tax Update JUly-Sept...
(continued from Page 17)

peal without considering fluxuation in the attorney’s income.

In Sapp v. Commissioner, TC Memo 2015-143, the Tax 
Court granted equitable innocent spouse relief for tax in ex-
cess of $350,000 over three years to a woman who handled 
the financial aspects of the couple’s business but was the 
subject of physical and emotional abuse.

In Scott v. Commissioner, TC Memo 2015-180, a Mary Kay 
sales team manager with an accounting degree was denied 
innocent spouse status when her husband made a $250,000 
error in her net income in a single year as she was charged 
with having knowledge of her net income notwithstanding 
that she did not actually review the return.

Tenth Circuit Court of Appeals at 114 AFTR2d 2014-7022 
where that Court agreed with the weight of authority that tax 
liability otherwise dischargeable in bankruptcy cannot be dis-
charged after IRS has prepared a Substitute for Return (SFR) 
notwithstanding a subsequent filing of the applicable returns.

In Rothkamm v. United States, 116 AFTR2d 2015-5263, the 
Fifth Circuit Court of Appeals reversed a Louisiana Federal 
District Court and indicated that a third party whose assets 
are seized for the tax debt of another, in this case the spouse, 
has only a nine month period in which to sue rather than the 
longer period available to taxpayers themselves.

In Revenue Procedure 2015-44, IRS announced an end to its 
arbitration program available after an unsuccessful Appeals 
process, noting that only two cases were settled using arbi-
tration during a 14-year period; mediation is still available.

In News Release 2015-90, IRS indicated that uncredentialed 
tax preparers who fail to achieve 18 hours of continuing 
professional education annually and pass a test will lose 
the ability to represent their clients before revenue agents, 
taxpayer services and the Taxpayer Advocate in 2016.

Treasury Inspector General for Tax Administration Report 
Number 2015-10-059 cites an improper abatement of penal-
ties in 42 percent of cases in 2013 by IRS Appeals.


