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The cold weather is 
upon us and many of 
us are still digging out 
from the 2016 “Bliz-
zard”.  Those of us 
who attended the Tax 
Professionals’ Net-
working Night were 
able to stay warm 
by the fireplace at 
the Stanford Grill.   I 
want to thank every-
one who attended and 
especially Beverly 

Winstead for planning this awesome event.  
 
This spring we are planning a symposium.  It should 
take place in March, so keep your eyes open for this 
event.  We are planning to have presenters that will be 
able to provide practitioners with updated information 
on current events in bankruptcy law that affect tax 
practitioners.  

As Maryland legislators meet in Annapolis we are keep-
ing our eyes open to ensure we have the opportunity to 
review and comment, when necessary, on legislation af-
fecting tax matters.  If any members wish to participate 
in this process or have any concerns that they wish the 
council to review, feel free to contact me or any other 
member on the council.  

As we fill out our current IOLTA and Pro Bono reports, 
please remember that the Tax Section always has several 
opportunities throughout the year to volunteer.  We 
have our calendar call events, co-sponsored events with 
MVLS and assisting in the CASH campaign.  I would 
like to thank those members who have participated 
in these events in the past and would encourage our 
members to participate in the future.  It is an excellent 
opportunity to help those in need or to learn something 
new with the assistance of a more experienced prac-
titioner.

Thank you and I look forward to seeing at future 
events.       

 - Robb Longman
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On behalf of the  
Taxation Section,
please join us for 
a symposium on:

 
Discharge of tax debts in 

bankruptcy

Date:  Wednesday, 
March 23, 2016. 

Time:  6:00 p.m. 
(principal address beginning  

at 6:30 p.m.)

Location:  University of  
Baltimore, Law Center, 12th floor reading 

room 

- Light refreshments and drinks -
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Tax Considerations for Canna-Businesses in 
Maryland
By Jeremy M. Vaida

(continued on Page 10)

Within the next couple 
of months, the Mary-
land Medical Cannabis 
Commission will award 
licenses permitting the 
growth, production, and 
retail sale of medical 
cannabis in this state.  As 
a result, hundreds of new 
canna-businesses will be-
gin operations within the 

year.  While medical cannabis may be legal under Maryland 
law, marijuana remains prohibited federally by the Con-
trolled Substances Act.i  As a result, persons engaged in the 
“trafficking”ii of medical marijuana must reckon with unique 
tax considerations inapplicable to other businesses.  The fol-
lowing highlights some of the most urgent tax problems that 
will face Maryland canna-business in 2016 and beyond. 

Business Expenses 
All income, from whatever source derived, is presumptively 
taxable by the federal governmentiii,  even if such income is 
generated from an activity the United States deems ille-
galiv.   Thus, the income canna-businesses earn is subject to 
federal income taxation.  In spite of this, such businesses are 
prohibited from deducting ordinary and necessary businesses 
expenses when determining their gross income under Sec-
tion 280E the Internal Revenue Codev.   Nevertheless, canna-
businesses may be able to blunt the worst effects of 280E if 
they engage in proper tax planning and keep adequate books 
and records.  

Presumption of Non-deductibility 
Generally, a businesses is permitted to deduct “all the 
ordinary and necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business.” vi Such 
expenses include the costs of employees’ salaries, traveling 
expenses, rent, etc.vii    
 
With regard to canna-businesses, however, [n]o deduction or 
credit shall be allowed for any amount paid or incurred during 
the taxable year in carrying on any trade or business if such 
trade or business (or the activities which comprise such trade 
or business) consists of trafficking in controlled substances 
(within the meaning of schedule I and II of the Controlled 
Substances Act) which is prohibited by Federal law or the law 
of any State in which such trade or business is conducted.viii

Marijuana has been explicitly designated a “Schedule I” 

controlled substance by Congressix.  Thus “traffickers” of 
cannabis may not deduct many of the ordinary and neces-
sary costs that would ordinarily be available to other busi-
nesses.  As a result, it has been estimated that if ordinary and 
necessary-type expenses exceed 16.5% of a canna-business’s 
gross receipts, 280E will push such businesses into the redx. 
280E impacts Maryland canna-businesses in spite of the fact 
that the sale of medical marijuana has been legalized under 
state law.xi   

Costs of Goods Sold Exception 
Even though canna-businesses are prohibited from taking 
many ordinary and necessary business deductions, such 
businesses are permitted to exclude “costs of goods sold” 
(“COGS”) when calculating taxable income.xii This “cost 
of goods sold” exception was applied to a medical canna-
business in the case of Olive v. C.I.R.xiii In that case, the 
taxpayer’s sole source of revenue was from the sale of medi-
cal marijuana. While the Tax Court denied the taxpayer’s 
ordinary and necessary business deductions,xv  the court 
permitted the taxpayer to deduct “costs of goods sold” when 
determining the businesses’ taxable income.xvi    
 
In calculating the “costs of goods sold,” the Tax Court 
included the (1) the price the taxpayer paid for the marijuana 
itself, (2) the cost of labor related to growing the marijuana, 
and (3) the cost of any incident materials and supplies.xvii The 
IRS Office of Chief Counsel has likewise accepted taxpay-
ers’ ability to deduct COGS.xviii In fact, Chief Counsel per-
mits even more items to be included in “cost of goods sold” 
than was discussed by the Tax Court in Olive.xix However, in 
order to fall into Chief Counsel’s more expansive definition, 
taxpayers must employ a specific method of inventory ac-
counting and apply the relevant Treasury Regulations as they 
existed when Section 280E was enacted in 1982.xx    
 
COGS in Olive accounted for approximately 75% of the cost 
of the cannabis sold at retail.xxi As a result, this exception 
may ameliorate the worst effects of 280E, so long as ex-
penses can be properly attributed to COGS and not ordinary 
and necessary business expenses.  Additionally, while costs 
of goods sold typically account for between seventy and 
eighty-five percent of the expenses related to the operation 
of a medical marijuana retail facility,xxii  such costs may 
make up an even greater percentage of cannabis growing and 
cannabis production ventures and thus may be even more 
beneficial to those sectors.

It should also be noted that taxpayers are only able to ex-



4  •  TAX TALK Winter 2016

(continued on Page 11)

Not long ago, I was told that 
“there is no currently not col-
lectible status in Maryland.”  
This came as something of 
a surprise to me, as someone 
who has supervised student 
attorneys handling matters 
before the Comptroller’s of-
fice for some years now.  In 
fact, Maryland does have a 
form of Currently Not Col-

lectible (“CNC”) status.  However, knowledge of this status 
is limited to those willing to advocate before the Comp-
troller’s office.  Such knowledge is particularly critical 
for representatives given the Comptroller’s ability to put 
holds on renewals of licenses as a form of collection action. 
 
In the tax world, CNC status constitutes one of the basic 
forms of collection relief.  CNC is exactly what it sounds 
like, a more elaborate version of the temporary collection 
holds with which some readers are probably familiar.  When 
a taxpayer’s account is placed in CNC, the liability continues 
to exist, interest continues to accrue, and the collection statute 
of limitations continues to run.  However, the taxing authority 
no longer takes action to collect the liability, aside from an 
annual check to determine whether the taxpayer continues to 
qualify for CNC.  (Internal Revenue Service employees usu-
ally state this as, “If the taxpayer wins the lottery, we will start 
collecting again.”)  To qualify for CNC in the federal system, 
a taxpayer must generally demonstrate that he lacks “reason-
able collection potential.”  That is, speaking broadly, he must 
show that he has few or no assets relative to his liabilities 
and that he is unlikely to have significant assets in the future. 
 
Unlike installment agreements and offers to compromise 
tax liabilities, federal CNC has no statutory basis, aside 
from a few passing references.2  It is primarily a matter of 
administrative grace on the Service’s part.  Treasury Regula-
tions and subregulatory guidance, such as provisions of the 
Internal Revenue Manual, specify the situations in which 
the Service may grant CNC status.  The Service’s willing-
ness to grant CNC status waxes and wanes as its approach 
to collection changes.  For example, at one time, CNC 
was relatively easy to obtain and offer in compromises or 
installment agreements were relatively rarely approved, 
whereas now, that situation is almost completely reversed. 
 
Maryland’s procedures are even less formal, but they do 

Bringing Maryland's Shadow "Currently Not  
Collectible" Status Into The Light

By John B. Synder, III

exist.  Indeed, “less formal” is a gross understatement.  Mary-
land has no administrative or regulatory guidelines discuss-
ing CNC status.  However, in individual cases, a taxpayer or 
taxpayer’s representative can talk to a collection employee of 
the Comptroller’s office and request that the employee place 
the taxpayer in CNC, either temporarily or until the collection 
statute of limitations expires.  Thus, even more than in the fed-
eral system, state CNC is a matter of administrative discretion. 
 
Moreover, unlike federal CNC status, obtaining Maryland CNC 
status very much depends on a representative’s negotiating 
skills and creativity.  Advocates must know of the existence of 
this informal status and explicitly request that collection be sus-
pended.  They must also contact the Comptroller’s office with 
a well-crafted argument for why a taxpayer should be placed in 
CNC.  In most cases, this will be some combination of a state-
ment that the client cannot afford enforced collection based on 
his current living expenses and a statement that there is little or 
no future collection potential on the outstanding tax debt.  For 
example, if a client’s monthly expenses exceed his income by 
a few thousand dollars and the client is permanently disabled 
and unable to work, the representative has a good argument for 
CNC status.  It is also important to note that, as in the federal 
system, CNC can be used as part of a “global” strategy for deal-
ing with a tax debt, such as having the client temporarily placed 
in CNC while an offer to compromise the debt is being drafted.
 
Ironically, for some taxpayers, obtaining Maryland CNC 
status can be even more important than obtaining its federal 
counterpart.  If a Maryland tax debt goes unpaid, in addition 
to pursuring levies and liens, the Comptroller may place a hold 
on renewal of a taxpayer’s professional license.3 The statutes 
authorizing such action appear designed to prevent renewal of 
licenses for relatively high-income tax debtors, such as doc-
tors, dentists, and attorneys.  However, the Comptroller can 
and does place holds on licenses held by commercial drivers 
and other low-income taxpayers.  The Court of Appeals has 
upheld the nonrenewal statute against constitutional challenge.4  
 
Frustratingly for all concerned, revocation of a low-income 
taxpayer’s professional license often eliminates the taxpayer’s 
earning potential, preventing the state from collecting any-
thing toward a liability while making the taxpayer unable 
to earn a living.  Recently, a push to prevent the Comptrol-
ler’s office from barring license renewals for low-income 
taxpayers has slowly begun gaining traction.  Certainly, 
some kind of limit on this authority would benefit taxpayers. 
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The Repeal of TEFRA and Upcoming  
Procedural Changes to Partnership Audits

By Brandon N. Mourges

On November 2, 2015, 
as part of the Bipartisan 
Budget Act of 2015 (P.L. 
114-74) (“the BBA”), 
Congress repealed and 
replaced significant pro-
visions of the Internal 
Revenue Code (“I.R.C.”) 
regarding partnership 
audit procedures.  The 
amended versions of 
I.R.C. §§ 6221 through 
6241, the prior versions of which were passed with the Tax 
Equity and Fiscal Responsibility Act of 1982 (“TEFRA”), 
will significantly alter tax examinations for many partnerships 
after December 31, 2017.  If elected by the partnership, the 
amended provisions can be applied even earlier, to tax years 
beginning after November 2, 2015.

While TEFRA was intended to streamline partnership audits, 
mitigate the potential for disparate results between partners, 
and fight abusive tax shelters, many of its provisions became 
unworkable or unnecessary over time.  Although intended to 
centralize most examinations at the partnership level, TEFRA 
did not apply to many partnerships, which consisted of 10 
or fewer partners.  Further, it was often too difficult for the 
Internal Revenue Service (“IRS”) to administer the audit 
procedures where complex multi-tiered partnerships were 
selected for audit.  Complicating matters further, the IRS was 
in some cases forced to deal with varying statutes of limitation 
between partners, engage in battles with different partners 
over the same or similar items flowing from the partnership, 
and navigate the classification of items as partnership items, 
affected items, and partner-level items.  At least anecdotally, 
the TEFRA provisions failed to streamline partnership audits 
and instead led to a reduction in the number of large partner-
ship audits as their resolution was cumbersome.  Significant 
legislative efforts in the last five years has finally resulted in 
a solution to these issues.  

How the BBA Addressed These Issues 
Unlike TEFRA, which excepted small partnerships and 
certain electing partnerships from its provisions, the BBA 
presumptively applies to every entity taxed as a partner-
ship.  Partnerships may still elect out of the BBA if there 
are less than 100 partners, but must choose so affirma-
tively.  Assuming the partnership cannot or does not elect 
out of the coverage of the BBA, all of its partners will be 

bound by the actions of the partnership, which is controlled 
by a single representative with respect to its tax matters.  
No longer will the IRS be required to provide notice of the 
beginning and completion of administrative proceedings to 
each and every partner – only the tax representative will re-
ceive such notifications.  These changes will make it simpler 
for the IRS to conduct its audit process.  

The BBA also borrows principles from corporate audits in order 
to assess tax.  The IRS will be able to impose an entity-level 
tax in order to collect adjustments resulting from partnership 
audits.  Currently, pursuant to TEFRA, additions to tax could 
only be assessed against a partner if either the partnership’s 
or the partner’s statute of limitations for assessment had not 
expired.  The application of the BBA does not require such an 
inquiry; instead, the BBA only requires a determination of the 
partnership’s statute of limitations.  Further still, the BBA does 
not require the IRS to look through to the partners in order to 
make assessments flowing from the audit proceedings.  

Previously, under TEFRA, the IRS would often be required to 
determine how a given partnership item either passed through 
or affected a partner’s tax return (e.g., whether an item affected 
basis, amounts at-risk, or affected other tax attributes of the 
partner); however, BBA procedures permit the IRS to assess 
an entity-level tax on the partnership at the highest individual 
rate for understatements of income by the partnership.  If the 
partnership so chooses, it may avoid the entity level tax by 
issuing adjusted Schedules K-1 to each of its partners.  To 
avoid potential issues involving the statute of limitations, any 
adjustments flowing from the Schedules K-1 will be treated as 
tax due in the year that the adjusted Schedules K-1 are issued.  
The partnership may also avoid an entity-level tax to the extent 
it can prove that its partners, in the year where the adjustment 
arose, were subject to a lesser tax rate or were tax-exempt.  
These changes will make it simpler for the IRS to assess and 
collect tax stemming from partnership audits.

Preparing Partnerships for Application of the BBA 
Entities taxed as partnerships must review their current gov-
erning documents in light of the BBA.  The typical verbiage 
regarding the “tax matters partner” and its responsibilities 
under TEFRA will no longer suffice.  Partnership agree-
ments should be revised to address notice provisions under 
the BBA and should address the decision-making authority 
of the partnership’s tax representative.  Many partnerships 
with 100 or fewer partners will need to consider whether 
it is appropriate to opt out of the coverage of the BBA; 

(continued on Page 12)
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By David S. De Jong
Federal Tax Update

INDIVIDUALS
Public Law 114-
113, the Protecting 
Americans from 
Tax Hikes Act 
of 2015 (part of 
the Consolidated 
Appropriations Act 
of 2016):

●Makes 
“permanent” 
the child tax 
credit, the 
American 
opportunity 
education tax credit, earned income credit, mass transit 
and parking benefit exclusion and optional state and local 
sales tax deduction in present form.

 ● Makes “permanent” the above-the-line deduction for 
educator expenses, indexing it and expanding it to include 
“professional development expenses” effective 2016.

 ● Extends through 2016 the exclusion of forgiven 
principal residence acquisition indebtedness, the deduction 
as interest of private mortgage insurance premiums, 
the above-the-line deduction for qualified tuition and 
related expenses and the nonbusiness energy credit.

 ● Bars the claiming of the child tax credit, earned 
income credit and American opportunity education tax 
credit on an original or amended return if the individual 
had no issued taxpayer identification number by the 
due date for filing the applicable return, effective on 
enactment but not applicable to timely filed 2015 returns.

 ● Bars the claiming of the child tax credit and 
American opportunity tax credit, as is the case with 
the earned income credit, for two years in the event 
of reckless or intentional disregard of the rules or 
ten years in the event of fraud, effective for 2016.

  ● Creates an exclusion for all damages, restitution and 
monetary awards paid to wrongfully incarcerated individuals 
and allows one year from enactment to file claims for refund 
even if the statute of limitations has otherwise expired.

In Striker v. Commissioner, TC Memo 2015-248, the Tax 

Court denied the income earned abroad exclusion to a civilian 
social scientist employed by the US Army who was under 
the direction of NATO as the exclusion does not apply to an 
individual paid by the United States.

In United States v. Hughes, 116 AFTR2d 2015-6370, a 
Massachusetts Federal District Court found that a nonfiler 
provided sufficient proof of basis of inherited securities where 
IRS failed to give credit for any basis.

In Poppe v. Commissioner, TC Memo 2015-205, the Tax 
Court found that a high school mathematics teacher who 
bought and sold short-term virtually every day with about 60 
transactions per month was a “trader” and eligible to make 
the “mark to market” election based on substantial activity 
seeking to catch the swings in daily market movements.

In Espaillat v. Commissioner, TC Memo 2015-202, the Tax 
Court denied an ordinary loss where an individual owning a 
single member LLC, a landscaping business, lent $359,000 
to his brother’s scrap metal business, the Court agreeing with 
IRS that there was no business purpose for the loan and that 
the lender was not in the business of loaning money.

In Stanley v. United States, 116 AFTR2d 2015-5419, an Alaska 
Federal District Court allowed a real estate management 
executive who also owned interests in properties he helped 
manage to count his work for the entity in totaling hours 
managing his own real estate interests.

In Wesley v. Commissioner, TC Memo 2015-200, a pastor 
was denied a deduction for charitable contributions when 
he admitted in his testimony that he “manufactured” the 
substantiation about three years after the alleged donations.

In Legg v. Commissioner, 145 TC No. 13, the Tax Court 
rejected the value of $1,418,500 put on a conservation 
easement and determined the value to be $80,000, imposing 
a 40 percent penalty.

In Atkinson v. Commissioner, TC Memo 2015-236, the Tax 
Court found that a purported conservation easement did not 
contribute to any conservation area nearby and disallowed 
a deduction flowing through from a partnership (but did not 
impose a proposed penalty due to good faith reliance on 
professional advice).

In Balestra v. United States, 116 AFTR2d 2015-5328, the 
(continued on Page 7)
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Federal Circuit Court of Appeals agreed with the Court of 
Claims that social security taxes paid on the full value of 
deferred compensation when earned cannot be recovered if 
the deferred compensation is ultimately not paid.

In Revenue Procedure 2015-57, IRS announced that 
individuals who took out student loans to finance higher 
education and whose loans were discharged under the Defense 
to Repayment or Closed School discharge process will not 
have to pick up relief from indebtedness income.

In Notice 2015-77, IRS indicated that recipients of payments 
under state programs for distressed homeowners may deduct 
as mortgage interest the lesser of amounts shown on IRS 
Form 1098 for mortgage interest, real property taxes and (if 
applicable) mortgage insurance premiums or the sum of all 
payments on the home mortgage actually made during the 
year to the mortgage lender or to the state.

In Chief Counsel Advice 201547006, IRS indicated that 
employer payments for the cost of health insurance provided 
under a plan of a spouse, dependent or child under 27 are 
excludable from the employee’s income.

RETIREMENT PLANS
Public Law 114-94, Fixing America’s Surface Transportation 
Act, reverses prior 2015 legislation and restores without 
interruption the two and a half month extension for 5500 
series forms otherwise due on the last day of the seventh 
month following yearend; the additional month’s extension 
will not take effect.

Public Law 114-113, the Protecting Americans from Tax 
Hikes Act of 2015:

 ● Makes “permanent” the ability of individuals age 70½ 
and older to direct annually up to $100,000 from an IRA 
to a charity.

 ● Permits rollovers into SIMPLE IRAs from employer 
sponsored retirement plans and traditional IRAs following two 
years from the date of initial participation of the employee in 
the IRA, effective for transfers after enactment.

In Letter Ruling 201547010, IRS refused to waive the 60-day 
rollover period for an individual who sought to use the funds 
to buy an interest in a partnership; IRS held that the failure to 
complete a timely rollover was the result of his choice to fund 
a business venture rather than a direct effect of bad advice 
from his financial advisor.

ESTATES
Public Law 114-113, the Protecting Americans from Tax 

Hikes Act of 2015 clarifies prospectively that the transfer 
of money or other property to a Section 501(c)(4), (5) or (6) 
organization (civic league, labor organization or business 
league) is not subject to gift tax.

In Estate of Redstone v. Commissioner, 145 TC No. 11, the 
Tax Court disagreed with IRS, finding that the decedent’s 
transfer of a portion of his stock into trust for his children was 
in settlement of a bona fide dispute which resolution included 
a redemption of the remaining shares in issue; the Court 
found that there was no donative intent but instead there were 
adversarial negotiations for a lengthy period following the 
commencement of a lawsuit.

In West v. Koskinen, 116 AFTR2d 2015-________, a Virginia 
Federal District Court agreed with IRS that an estate had 
to pay more than $335,000 in late filing and late payment 
penalties; while there is conflicting case law as to whether 
a taxpayer can rely on professional advice as to the due date 
of a return, the Court did not need to reach this issue as the 
attorney was contacted by email in the month following death 
as to what actions would be necessary and he replied that an 
estate tax return would possibly be required but the personal 
representative made no further contact for ten months.

In Estate of Newberger v. Commissioner, TC Memo 2015-
246, the Tax Court rejected a $5 million appraisal of a Picasso 
oil when the painting sold for a net $11.5 million six months 
following death, determining a $10 million value to reflect 
short-term market changes; the estate argued unsuccessfully 
that the sales price was a “fluke.”

In Estate of Purdue v. Commissioner, TC Memo 2015-
249, the Tax Court decided for the estate on three issues 
in contention:  that transfers into a family limited liability 
company had a business purpose; that the transfers were of a 
present interest despite restrictions on transferability due to a 
readily ascertainable income stream from real estate; and that 
the estate could deduct interest as “necessary” on loans from 
LLC members to the estate to pay estate taxes.

In Green v. United States, 116 AFTR2d 2015-5394, an Oregon 
Federal District Court determined that a trust gets a charitable 
deduction for the fair market value of property donated to 
a charity, disagreeing with a 2010 Chief Counsel Advice 
limiting the deduction to the basis of property.

In Godley v. United States, 116 AFTR2d 2015-6302, a North 
Carolina Federal District Court held that the suspension of 
the ten-year statute of limitations on collections during a 
deferred payment of estate tax ceases when the estate fails to 
make a timely payment and IRS sends a notice and demand 

(continued on Page 12)

Federal tax Update 
(continued from Page 6)
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Section of taxation

January – June 2016 Calendar of Events
JANUARY

Jan. 12, 2016 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Jan. 14, 2016 Tax-Exempt Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) – 8:30 AM

Jan. 19, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rockville) 
Topic: SDAT Updates and recent developments; Speaker: William Hammond and Jeffrey 
Comen– 8:30-9:30 AM

Jan. 20, 2016 Tax Controversy Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) 
Topic: Criminal Prosecutions and Investigations; Speakers: Sean Delaney and 
Matt Kutz - 9 AM

Jan. 20, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 12 
PM

Jan. 21, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in 
Potomac) - 11:45 AM

Jan. 28, 2016 Montgomery/PG County Tax Study Group (TBD) Topic: Report from Heckerling 
Institute  – 8 AM

FEBRUARY

Feb. 16, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rockville) 
Topic: Administrative developments at SDAT; recent cases and legislation regarding 
personal property tax; Speaker: Sean Powell – 8:30-9:30 AM

Feb. 17, 2016 Tax Controversy Study Group (Rosenberg, Martin, Greenberg, LLP, Baltimore) 
Topic: DC Office of Tax and Revenue procedures; Speaker: Jessica Brown- 9AM

Feb. 17, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 12 PM

Feb. 18, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in Poto-
mac) - 11:45 AM

Feb. 25, 2016 Montgomery/PG County Tax Study Group (Stein Sperling, Rockville) Topic: 1040 Tax 
Updates; Speaker: David De Jong  – 8 AM

MARCH

Mar. 8, 2016 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Mar. 10, 2016 Tax-Exempt Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) – 8:30 AM

Mar. 10, 2016 MVLS Tax Controversy Volunteer Training- 9AM-1PM at Maryland Volunteer Lawyers 
Service- 201 N. Charles Street, Ste # 1400, Baltimore, MD 21201

Mar. 15, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rockville) 
Topic: Administrative developments at SDAT; personal property tax developments; re-
cent cases and legislation; Speaker: Sharonne Bonardi – 8:30-9:30 AM

Mar. 16, 2016 Tax Controversy Study Group (Rosenberg, Martin, Greenberg, LLP, Baltimore) 
Topic: Report from Maryland Office of the Attorney General Chief, Economic Crimes 
Unit; Speaker: Megan Limarzi - 9 AM

Mar. 16, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 12 PM
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Mar. 17, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in Poto-
mac) - 11:45 AM

Mar. 23, 2016 Tax Symposium: Discharge of Tax Debts in Bankruptcy (University of Baltimore 
Law Center, 12th Floor reading room) Speaker TBD- 6PM

Mar. 24, 2016 Montgomery/PG County Tax Study Group (TBD)  – 8 AM

APRIL

Apr. 20, 2016 Tax Controversy Study Group (Rosenberg, Martin, Greenberg, LLP, Baltimore) 
Topic and Speaker: TBD - 9 AM

Apr. 21, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in Poto-
mac) - 11:45 AM

Apr. 26, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rockville) 
Topic: An analysis of the last session of the Maryland General Assembly; Income Tax 
Developments; Speaker: Wallace A. Eddleman and Sarah Dufresne – 8:30-9:30 AM

Apr. 28, 2016 Montgomery/PG County Tax Study Group (TBD)  – 8 AM

MAY

May 10, 2016 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

May 10, 2016 Annual Irving Shulbank Memorial Dinner and Program (location and speaker 
TBD)

May 12, 2016 Tax-Exempt Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) – 8:30 AM

May 17, 2016 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, Rockville) 
Topic: Pending and enacted Maryland legislation; Speaker: Daniel C. Riley, Jr.  – 8:30-
9:30 AM

May 18, 2016 Tax Controversy Study Group (Rosenberg, Martin, Greenberg, LLP, Baltimore) Topic: 
United States Department of Justice, Tax Enforcement; Speaker: Caryn Finley - 9 AM

May 18, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 12 PM

May 19, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in Poto-
mac) - 11:45 AM

May 26, 2016 Montgomery/PG County Tax Study Group (Arthur C. Elgin, Esquire
Jackson & Campbell, P.C., 77 S. Washington St., Suite 304 Rockville, MD 20850) Topic: 
Review of MD Tax Legislation; Speakers: Mary Beth Beattie, Esq. and Harold Pskows-
ki, Esq. – 8 AM

JUNE

Jun. 15-18, 
2016

MSBA Annual Meeting, Ocean City

Jun. 15, 2016 Transactional Tax Study Group (Rosenberg Martin Greenberg, LLP, Baltimore) - 12 PM

Jun. 16, 2016 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers in Poto-
mac) - 11:45 AM
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tax Considerations... 
 
clude COGS for cannabis that is actually sold.xxiii COGS 
related to marijuana that is consumed, given away, or con-
fiscated by authorities may not be considered in determin-
ing what can be excluded from gross income.xxiv 

Separate and Distinct Business Activities

In addition to the COGS exception, the impact of 280E can 
be lessened if canna-businesses are able to separate their 
marijuana-selling activities from other portions of their 
business.  In the case of CHAMP v. C.I.R., a California 
company that provided both medical marijuana retail ser-
vices and non-marijuana-related counseling and caregiving 
services challenged the IRS’s disallowance of all of the 
taxpayer’s ordinary and necessary business expenses under 
Section 280E.xxv 

The Tax Court agreed with the taxpayer and held that the 
portion of the business that was unrelated to the trafficking 
of marijuana was permitted to deduct ordinary and neces-
sary business expenses without concern for Section 280E.   

In order to gain the benefit of having a separate business, 
however, the partition may not be artificial or unreasonable.   
xxvii Consequently, so long as a canna-business is genuinely 
engaged in the sale of goods or services apart from, and in 
addition to, the selling of medical marijuana, the business 
should be able to gain at least a partial benefit of ordinary 
and necessary business deductions.

Accounting Services 
Communications between accountants and their cli-
ents enjoy some protections in Maryland, however, the 
accountant-client privilege does not extend to bankruptcy 
or criminal proceedings.xxviii Consequently, businesspeople 
looking to operate in the medical marijuana field must tread 
carefully when disclosing information to their accountant, 
as such communications could be discoverable by law 
enforcement authorities.

One way to protect accountant-client communications is 
through the use of a Kovel agreement.  In the case of Unit-
ed States v. Kovel, an accountant was subpoenaed to appear 
before a grand jury to testify about certain communications 
he had with the taxpayer in question.xxix The accountant 
refused to testify, which the Second Circuit ultimately 
condoned by holding that communications between an ac-
countant and taxpayer in the context of the taxpayer’s legal 
representation are covered by the attorney-client privilege 
and may not be disclosed.xxx   

Kovel agreements, however, do not protect communications 
related to tax preparation services.  Consequently, before 
engaging with an accountant, canna-businesses should 

Endnotes
i 21 U.S.C.A. § 812 (West, Westlaw through P.L. 113-296 (excluding P.L. 
113-235, 113-287, and 113-291) approved 12-19-2014).
ii The term “trafficking” includes dispensing marijuana, even if doing so is 
permissible under state law.  See Olive v. C.I.R. 139 T.C. 19, 38 (2012). 
iii I.R.C. 61(a).
iv  James v. United States, 366 U.S. 213 (1961).
v  I.R.C. § 280E.
vi  I.R.C. § 162(a).
vii Ibid.
viii I.R.C. § 280E.
ix Pub. L. 91-513, tit. II, § 202, 84 Stat. 1247 (current version at 21 U.S.CA. 
§ 812 (West, Westlaw through P.L. 113-296 (excluding P.L. 113-235, 113-
287, and 113-291) approved 12-19-2014).
x Wei-Chih Chiang, et al., Judicial Guidance on Medical Marijuana Tax Is-
sues, 92 Practical Tax Strategies 266, 270 (2014_.
xi  Letter from Andrew J. Keyso (http://www.irs.gov/pub/irs-wd/11-0005.
pdf), deputy associate chief counsel, Internal Revenue Service (Dec. 16, 
2010).
xii Treas. Reg. § 1.61-3; Franklin v. Commissioner, 65 T.C.M. (CCH) 2497, 
n. 3; see also Joint Committee on Taxation, General Explanation of the Rev-
enue Provisions of the Tax Equity and Fiscal Responsibility Act of 1982, 
p. 264 (Dec. 31, 1982)(“To preclude possible challenges on constitutional 
grounds, the adjustment to gross receipts with respect to costs of goods sold 
is not affected by this provision of the Act).
xiii Olive v. C.I.R. 139 T.C. 19 (2012).
xiv Id. at 22-23.
xv The ordinary and necessary business deductions included: advertising, 
bank fees, meals and entertainment, depreciation, internet, legal and profes-
sional services, office supplies, payroll fees, postage and delivery, printing 

(continued from Page 3)

retain an attorney to determine the proper scope of the 
taxpayer’s relationship with an accountant in order to gain 
maximum attorney-client coverage.  Taxpayers would also 
benefit from having an attorney review any information pro-
vided to an accountant in order to ensure that the accountant 
does not review information that may inadvertently cause 
privilege to be broken.

Conclusion 
While the Justice Department has conveyed its intent to 
forgo enforcement of federal anti-drug laws against canna-
businesses in states where marijuana has been legalized,xxxi  

this policy does not extend to other federal agencies, like the 
Drug Enforcement Agency or the Internal Revenue Service.  
In fact, the IRS has greatly increased its scrutiny of marijua-
na-related businesses and the enforcement of 280E.xxxii As 
a result, prospective canna-business owners must be wary 
carefully when setting up their affairs and should seek the 
assistance of counsel so that they can minimize the punitive 
effect of the Code and help shield themselves from potential 
criminal liability. 
Jeremy Vaida is an associate at Stein Sperling, focusing on tax controversy 
and planning.  Mr. Vaida has been published multiple times in the area 
of controlled substance taxation and has presented on the same.  Prior to 
entering private practice, Mr. Vaida worked for the Attorney General of 
New Jersey in the Tax, Bankruptcy, and Debt Recovery section.  There, he 
litigated state tax issues before the Tax Court of New Jersey and counseled 
the New Jersey Division of Taxation.
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Bringing maryland's shadow...
(continued from Page 4)

Proposals I have heard generally suggest a legislative fix 
to the license revocation problem with a statute creating a 
Maryland CNC status.  Presumably, such a statute would 
state that CNC status shall be granted whenever a taxpayer 
meets certain requirements, most likely having to do with 
income and expenses.  Imposing some predictability on 
grants of state CNC status would undoubtedly be extremely 
valuable for both taxpayers and the tax system.  However, 
speaking as a low-income taxpayer’s representative, a stat-
ute specifying that “a taxpayer with these qualities shall be 
placed in CNC” strikes me as both the wrong medicine for 
the problem and a cure potentially worse than the disease.  If 
the goal is to prevent the suspension of low-income taxpay-
ers’ professional licenses, the best course would be to amend 
the existing statutes to limit the Comptroller’s authority to 
do so for taxpayers in particular economic circumstances.   
 
While a statute that specifies that CNC should be granted 
whenever particular circumstances appear would indeed 
solve the problem of revoked licenses, such a statute poten-
tially creates a different set of problems.  Anyone familiar 
with the history of statutory collection remedies, such as 
the IRS Restructuring and Reform Act of 1998, knows that 
they often end up limiting taxpayers’ options as much as 
they offer new ones.  If a statute that specifies when CNC 
status is granted is passed, then the Comptroller’s office is 

unlikely to grant CNC in any circumstances outside the statu-
tory “limits.”  This deprives taxpayers’ representatives of the 
flexibility to negotiate over when CNC will be granted.  A grant 
of CNC becomes a binary determination: yes if the taxpayer 
fulfills the statutory checklist and no if the taxpayer does not. 
 
Ultimately, this carries tremendous potential to harm low-
income taxpayers in state collections.  As anyone who has 
ever represented a low-income client knows, a taxpayer may 
be in desperate need of relief from collection without meeting 
formal guidelines for obtaining that relief.  Indeed, much of a 
low-income tax collection practice consists of demonstrating 
how taxpayers who don’t qualify under basic, formalistic stan-
dards contained in regulations and other guidance nevertheless 
should receive discretionary relief.  In federal cases, the IRS 
can be (relatively) accommodating in these circumstances be-
cause its collection procedures, including CNC, are primarily 
matters of administrative policy, not statutory requirements.  
Where statutes tie the Service’s hands, relief is much harder 
to obtain.  How much more difficult would it be for Maryland 
taxpayers, then, if they had to meet an inflexible set of statutory 
requirements in order to qualify for CNC status?  The current 
“shadow” existence of Maryland CNC, troublingly vague as it 
is, also puts power in representatives’ hands by allowing them 
nearly unfettered discretion to advocate on their clients’ behalf.

Of course, the present lack of any guidance for members 
of the Comptroller’s office makes CNC status distressingly 
uncertain for taxpayers.  Rather than cabining all parties’ 
options with inflexible statutory requirements, any statute 
providing for a state CNC status should be kept as open as 
possible.  With the input of taxpayers’ representatives and 
other interested parties, the State should then draft and adopt 
regulatory guidelines on when and how to apply CNC.  Ideally, 
such a scheme will provide some degree of consistency while 
allowing flexibility by individual Comptroller’s office em-
ployees and effective advocacy by taxpayers’ representatives.

Endnotes 

1 Director of the University of Baltimore Tax Clinic and Adjunct Professor 
of Law.  B.A. 1997, summa cum laude, University of New Mexico; J.D., 
2000, with honors, Duke University School of Law. I would like to thank 
University of Baltimore Tax Clinic students H.C. Jones, III and Christopher 
Stock for their assistance in preparation of this article. 
2 See, e.g., I.R.C. § 6343(e).
3 See  Md. Code Ann. Tax-Gen. § 13-707.
4 Knoche v. State, 171 Md. App. 209 (2006).  See  Md. Code Ann. Tax-Gen. 
§ 13-707.
  Knoche v. State, 171 Md. App. 209 (2006).

costs, rent, repair and maintenance, security services, supplies, taxes and 
licenses, telephone, travel, utilities, and general employee wages.  Olive, 
139 T.C. supra at 24.
xvi Id. at 36.
xvii Id. at 25.
xviii Chief Counsel Advice (CCA), 201504011.
xix Ibid.
xx Ibid.
xxi Olive, 139 T.C. supra at 34-35.
xxii Id. at 35.
xxiii Id. at 35-36; Beck v. C.I.R., 149 T.C. Memo 2015-149, p. 18 (2-15).
xxix Ibid.
xxv  Californians helping to Alleviate Medical Problems, Inc. v. C.I.R., 128 
T.C. 173 (2007).
xxvi  Id. at 183.
xxvii  Treas. Reg. § 1.183-1(d)(1),
xxviii  MD Code, Courts and Judicial Proceedings, § 9-110(d)(2).
xxix  United States v. Kovel, 296 F.2d 918 (2d Cir. 1961).
xxx  Ibid.
xxxi  “Guidance Regarding Marijuana Enforcement,” Memorandum for All 
United States Attorneys, available at www.justice.gov/iso/opa/resources/305
2013829132756857467.pdf.
xxxii  Becky Olson, “Chart of the Week: IRS Audit Rate for Existing Mari-
juana Businesses,” Marijuana Business Daily, June 15, 2015, available at 
http://mjbizdaily.com/chart-of-the-week-irs-audit-rate-for-existing-marijua-
na-businesses.
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the repeal oF teFra...
(continued from Page 5)

Federal tax Update...
(continued from Page 7)

however, they should also plan for the possibility that they 
may become subject to the BBA in the future, perhaps due 
to the addition of new partners.  If the partnership opts out 
of the BBA, all partners need to be aware that they will be 
responsible for addressing future tax matters before the IRS 
on their own.  Partnerships should also consider whether it is 
appropriate to fast-track application of the BBA by making 
an early election.  

Perhaps most significantly, partnerships should address the 
procedural changes regarding how adjustments are made.  In 
many (but not all) cases, a partnership will want to avoid the 
entity-level tax that can arise under the BBA by issuing adjusted 
Schedules K-1 to its partners.  This may help to avoid potential 
liquidity issues if large adjustments arise from a partnership au-
dit.  In some cases though, where an adjustment is insignificant, 
it may be less costly to pay the entity-level tax.  Such a decision 
may be further complicated by potential issues related to tim-
ing mismatches between current and historical partners.  For 
example, for partners no longer involved with the partnership, 
there will be an incentive to have the current partners bear the 
tax burden through an entity-level tax.  Finally, partners should 
be made aware that adjustments to prior years’ Schedules K-1 
will affect their tax liability in the years that they are issued, 
even though the underlying tax will be computed based upon 
the year of the adjusted partnership return.

While the new procedures may bolster efficiency for partner-
ship audits, their exact application remains unclear and the 
changes will have a significant effect.  Partnerships should 
closely monitor this changing environment as implement-
ing regulations, interpretations, and administrative guidance 
continue to develop.

Brandon N. Mourges is an associate in the tax controversy 
practice of Rosenberg, Martin, Greenberg, LLP.  He holds B.S. 
in Economics from The Wharton School of the University of 
Pennsylvania, a J.D. and LL.M. in Taxation from the Univer-
sity of Baltimore, and is licensed in Maryland as a Certified 
Public Accountant.  His practice focuses on the representation 
of individuals and businesses throughout all stages of federal 
and state controversy.  He may be reached at bmourges@
rosenbergmartin.com or 410.951.1149.

for payment; as a result, an IRS suit to collect estate tax filed 
11 years after the notice and demand was necessarily brought 
too late.

The IRS website was revised to indicate that confirmation that 
an estate tax return has been accepted as filed is available by 
requesting a transcript online; IRS ceased issuing estate tax closing 
letters except on request for all returns filed after May 31, 2015.

BUSINESS
Public Law 114-74, the Bipartisan Budget Act of 2015, abolishes 
the TEFRA partnership audit rules effective 2018 tax years and 
makes them optional for years commencing after enactment and 
creates new rules under which partnerships with 100 or fewer 
partners can opt out; adjustments to covered partnerships will be 
made at the entity level in the year of completion of the audit or 
judicial review or, alternatively, at the individual level through a 
simplified amended return process.

Public Law 114-113, the Protecting Americans from Tax 
Hikes Act of 2015:

 ● Makes “permanent” the five-year lookback on C to S 
conversions, the 100 percent exclusion on “small business 
stock” with no creation of a preference item, and the 15 year 
recovery period for qualifying leasehold improvements, 
restaurant property and retail improvement property.

  ●  Makes “permanent” the current first year expensing 
limits and rules but adds indexing, removes the separate 
qualified real property limitation and adds expensing of 
air conditioning and heating units effective 2016.

 ● Makes “permanent” the research tax credit including 
the ability by eligible small businesses to offset alternative 
minimum tax and allows a business with gross receipts 
of less than $5 million and in its first five years to elect 
annually to claim any or all of the credit against payroll 
tax liability up to a $250,000 maximum effective 2016.

  ● Makes “permanent” the 20 percent differential wage 
credit for employers who pay workers called to active 
duty but makes it available to employers of any size 
effective 2016.

 ● Extends bonus depreciation through 2019 but reduces 
the percentage for 2018 to 40 percent and for 2019 to 30 
percent.

 ● Extends the added first year depreciation for business 
vehicles through 2019 but reduces the amount for 2018 
to $6,400 and for 2019 to $4,800.

(continued on Page 13)
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 ● Extends the work opportunity tax credit through 2019 
and expands the credit in 2016 to include the hiring of 
those unemployed for 27 weeks or more and who have 
received unemployment compensation.

 ● Suspends the medical device excise tax for 2016 and 2017.

Public Law 114-113, the Consolidated Appropriations Act of 
2016, delays the excise tax on high-cost health plans from 2018 
to 2020 and makes the tax deductible for income tax purposes.

In Brinkley v. Commissioner, 116 AFTR2d 2015-7050, the 
Fifth Circuit Court of Appeals agreed with the Tax Court that 
an added payment labeled as “compensation” to a company 
founder upon acquisition because his ownership percentage 
had fallen below an agreed number was ordinary income and 
not capital gain.

In Howard Hughes Co. v. Commissioner, 116 AFTR2d 2015-
6597, the Fifth Circuit Court of Appeals agreed with the Tax Court 
that a developer who divides a large plot into villages and does 
the infrastructure but has commercial builders or other buyers put 
up the residential homes is not engaged in “home construction 
contracts” and must use the percentage of completion method 
rather than the completed contract method.

In Besaw v. Commissioner, TC Memo 2015-233, the Tax 
Court agreed with disallowance by IRS of payments made by 
a business owner to his daughter for independent contractor 
services as a webmaster; she had not reported the income on 
her tax returns until amended returns were filed during the 
examination of the taxpayer.

In Charley v. Commissioner, TC Memo 2015-232, the Tax 
Court allowed a deduction for approximately one-third of 
the 41,250 business miles claimed by the owner of an oil 
purification business who had numerous clients within a five 
hour drive of his home office.

In Cartwright v. Commissioner, TC Memo 2015-212, the 
Tax Court disallowed an 85 percent and 100 percent business 
deduction in successive years for a motorhome used as an 
office and for rest by an orthopedic surgeon, finding that it 
was only used for 27 days one year and 36 days the next 
year; the Court found the actual business use to be 20 and 22 
percent respectively.

In WSK & Sons, Inc. v. Commissioner, TC Memo 2015-204, 
the Tax Court disallowed a week long rental of a beachfront 
house for $22,950 as an “advertising expense”, determining 

Federal tax Update...
(continued from Page 12)

(continued on Page 14)

Tax Controversy 
Training For  

Attorneys
Friday, March 11, 2016 

9 a.m. to 1 p.m

Maryland Volunteer Lawyers Service 
201 N. Charles Street, Suite 1400 

Baltimore, MD 21201

Maryland Volunteer Lawyers Service invites 
interested attorneys to attend a free training ses-
sion on handling IRS and Maryland tax contro-
versy cases for low-income taxpayers on Friday, 
March 11, 2016, from 9 a.m. to 1 p.m. While 
the training will cover handling tax  controversy 
cases generally, the focus of this session will be 
on the mechanics of advocating for the taxpayer 
who is battling with tax collection issues. There 
is no fee to attend but each participant is required 
to accept and handle one tax controversy case 
over the next year. 

Presenters: Gerald Kelly, Kelly |Dorsey Law, 
P.C.; James Leith, Maryland’s IRS Local 
Taxpayer Advocate; Jay Maschas, Assistant 
Manager-Hearings and Appeals, Comptrol-
ler of Maryland; and Cheri Wendt-Taczak, 
MVLS LITC Program Attorney.

See http://mvlslaw.org/category/training-for-lawyers/ 
or contact Cheri Wendt-Taczak at 443-451-4061 or 
cheri@mvlslaw.org for more information.
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that the owner’s family stayed in the house in the week leading 
up to the wedding of the owner’s son.

In Shaw v. Commissioner, 116 AFTR2d 2015-5471, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 
an individual who made multiple loans to a family-owned 
business in which he had an interest could not claim a bad debt 
deduction for them as she could not show that she had a real 
expectation of repayment and an intent to enforce collection, 
creating a capital contribution in lieu of a loan, and also could 
not show any worthlessness when the real estate project was 
still operational.

In Leland v. Commissioner, TC Memo 2015-240, the Tax 
Court found that a practicing attorney materially participated 
in his 1,274-acre farm in Texas as he was able to prove through 
logs, receipts, invoices and testimony that he spent over 100 
hours in farm-related activities which was more than that of 
any other individual in those years.

In Schank v. Commissioner, TC Memo 2015-235, the Tax 
Court ruled that personal expenses paid by a C corporation 
should be treated as a constructive dividend rather than as 
compensatory where they were posted to cost of goods sold 
prior to examination.

In Kardash v. Commissioner, TC Memo 2015-197, the Tax 
Court found that former shareholders were liable for corporate 
tax liability after the business became insolvent to the extent 
that they received dividends in the prior year as the transfers 
were found to be fraudulent as part of a series of transactions 
leading up to the insolvency.

In Alterman Trust v. Commissioner, TC Memo 2015-231, the 
Tax Court determined that three brothers who had been owners 
of a liquidated corporation were not liable for transferee 
liability after they sold their interests in the company where 
IRS failed to show that they had actual or constructive 
knowledge that the taxes would not be paid.

In Revenue Procedure 2015-56, IRS created a “safe harbor” 
for most retail establishments and restaurants, allowing 75 
percent of “remodel-refresh” costs to buildings to be expensed 
while the balance is capitalized and depreciated.

In Notice 2015-82, IRS raised the “safe harbor” for deductible 
repair expenses to $2,500 from $500 in the case of companies 
which do not prepare audited financial statements or file with 
the Securities and Exchange commission (those companies 
have a $5,000 limit).

In Legal Advice issued by Field Attorneys 20154501F, 

Federal tax Update...
(continued from Page 13)

(continued on Page 15)

IRS set forth nine factors that bear on the determination of 
“reasonableness” in looking at total compensation including 
salary, bonuses, deferred compensation, fringe benefits and 
other benefits; the factors are employee qualifications, the 
nature, extent and scope of the employee’s work, the size and 
complexities of the business, a comparison of the salary to 
gross and net income, the prevailing economic conditions, 
the comparison of salary to shareholder distributions, 
the prevailing rates of compensation in other companies, 
the salary policy as to all other employees and prior year 
compensation to the particular employee if there has been a 
previous underpayment.

In Legal Advice issued by Field Attorneys 20154702F, IRS 
stated that payments to settle foreign criminal and civil charges 
are akin to a fine or penalty paid for violation of a law and are 
nondeductible despite a motive to preserve business reputation 
and to ensure continued operations in the foreign country.

In Letter Ruling 201548006, IRS stated that a taxpayer should 
compute a carryforward of the general business credit based on 
the proper credit that was earned in the original tax year even 
if closed prior to any correction; the ruling is consistent with 
prior guidance in favor of IRS requiring that a taxpayer use the 
proper lower tax benefit on a carry forward when the year in 
which a higher than proper amount was claimed is closed.

In Chief Counsel Advice 201543013, IRS concluded that 
payments to tax-exempt organizations, whether or not 
to a charitable group, are fully deductible if made with a 
“reasonable expectation of financial return commensurate 
with the amount transferred”, thus in the case of charitable 
organizations they would not be limited to 10 percent of 
taxable income.

In Chief Counsel Advice 201543014, IRS stated that the cost of 
a domain name, whether acquired in a larger transaction or stand 
alone, is generally capitalized and amortized over 15 years.

In Letter Ruling 201548011, IRS indicated that an individual 
can take an employee business expense deduction for the 
damages and legal costs paid resulting from his conduct as 
the managing shareholder.

In Chief Counsel Advice 201552028, IRS indicated that 
a settlement payment to resolve a claim of fraudulent 
conveyance must be capitalized rather than deducted as it 
relates to defense of title to property.
PROCEDURE
Public Law 114-94, Fixing America’s Surface Transportation 
Act:



TAX TALK  •  15Winter 2016

  ● Permits the denial of a passport or a revocation of an 
existing one in the case of a “seriously delinquent tax 
debt”, defined as one in excess of $50,000 indexed for 
inflation and for which a notice of lien has been filed and 
appeal rights have been exhausted or in the case of levy 
(except if the debt is being paid pursuant to an installment 
agreement or offer in compromise or if innocent 
spouse relief is pending); exceptions would apply for 
humanitarian or emergency purposes and appeals could 
be made to the Tax Court or Federal District Court.

  ● Creates similar passport denial or revocation rules in the 
case of an individual who willfully, intentionally, recklessly 
or negligently fails to provide a social security number or 
provides an incorrect or invalid number to IRS.

  ●  Restores the ability of IRS to use private debt collectors 
for “inactive tax receivables”, defined as any liability 
removed from active inventory for lack of resources or 
inability to locate the taxpayer, or which is not collected 
after one-third of the limitations period has lapsed with 
no IRS employee currently assigned to collection, or for 
which a receivable has been assigned for collection but 
more than one year has passed without interaction with the 
taxpayer or representative; cases with pending or active 
offers in compromise, installment agreements, innocent 
spouse cases, and liabilities of deceased taxpayers and 
minors would not be assigned to outside collectors.

Public Law 114-113, the Protecting Americans from Tax 
Hikes Act of 2015:

 ● Creates an administrative appeal procedure on unfavorable 
tax-exempt determinations after May 19, 2014.

  ● Requires the filing of Forms W-3 and 1096 (along with 
the underlying W-2s and 1099s) by January 31, effective 
with 2017 filings for 2016.

 ● Prohibits refunds or credits to an individual before 
February 15 if the earned income credit or a refundable 
child tax credit is claimed, effective with 2016 returns.

 ● Requires ITINs issued before 2013 to be renewed on 
a staggered basis between 2017 and 2020; ITINs will 
expire if no return is filed for three consecutive years.
 
 ● Increases the preparer penalty for willful or reckless 
conduct to the greater of $5,000 or 75 percent of income 
derived by the preparer with respect to the return, effective 
for 2016 filings for 2015.

Proposed Regulations under Code Section 6015 would allow 
innocent spouse claimants to be considered automatically 
under all three subsections and permit claims even where 
there has been a prior court proceeding if the claimant was 
not a “material participant”; return of funds in a successful 
innocent spouse claim would be limited to separate payments 
including a share of joint overpayments from another year.

In American Institute of Certified Public Accountants v. IRS, 
116 AFTR2d 2015-5377, the District of Columbia Court 
of Appeals reversed the D.C. District Court’s holding and 
determined that the AICPA has standing to challenge the 
proposed IRS program for unenrolled return preparers.

In Youssefzadeh v. Commissioner, Docket No. 14868-14L, 
the Tax Court stated that a taxpayer’s return invoking the Fifth 
Amendment is not in and of itself a frivolous tax submission 
and denied summary judgment in favor of the Government 
(unpublished order).

In Reifler v. Commissioner, TC Memo 2015-199, the Tax 
Court upheld a failure to file penalty where IRS returned 
what would have been a timely filed return due to the lack of 
signature by the wife on a joint return.

In Poppe v. Commissioner, TC Memo 2015-205, the Tax 
Court refused to abate failure to file and failure to pay 
penalties where the taxpayer alleged a mental impairment 
from Asperger’s Syndrome losing at least in part because his 
witness was a psychologist and not a medical doctor.

In Vaughn v. United States, 116 AFTR2d 2015-416, the Sixth 
Circuit Court of Appeals agreed with an Ohio Federal District 
Court that the former Red Sox baseball star, Mo Vaughn, was 
liable for the late filing penalty as non-delegable and the late 
payment penalty which resulted from his lack of control in turning 
over financial affairs to agents who embezzled from him.

In Streeter v. United States, 116 AFTR2d 2015-6972, a 
Massachusetts Federal District Court determined that IRS 
could not levy on property titled in the name of the former 
husband for his tax debt where the property was supposed 
to have been transferred to the wife but the husband left the 
country without signing the deed but the wife recorded the 
divorce decree.  

In Matthews v. Commissioner, TC Memo 2015-225, the Tax 
Court determined that nontaxable benefits such as a veteran’s 
disability check exempt from federal income tax and from 
levy can still be considered by IRS in determining a taxpayer’s 
ability to pay.

Federal tax Update...
(continued from Page 14)

(continued on Page 17)
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AnnuAl IrvIng ShulbAnk MeMorIAl 
DInner AnD ProgrAM

May 10th, 2016 - Save the Date!
Downtown Baltimore Location: TBA

Keynote Speaker: TBA

Attorneys will have an opportunity to network with colleagues during our cocktail hour.  
Additionally, we will announce the recipient of the The J. Ronald Shiff Memorial Pro Bono Award 

and the 2016 Tax Excellence Award.

Contact Andrew Jay Maschas, amaschas@comp.state.md.us for the award nominations
 

This is our premiere tax event for the year, so don’t miss out!!!!

Calling For Nominations For The Tax Excellence Award
The Maryland State Bar Association’s Section of Taxation is seeking nominations for the 2016 Tax Excel-
lence Award. The Tax Excellence Award is presented annually to an attorney, law school professor, public 
official or member of the judiciary who exemplifies professional, academic or public service excellence, in-
tegrity, compassion and commitment in the areas of practicing, teaching or developing tax law or tax policy.  
The Award will be presented to the recipient at the Section of Taxation’s Annual Irving Shulbank  

Memorial Dinner and Program. 

If you know an individual who should be considered, please send your nomination 
by email to Andrew Jay Maschas, amaschas@comp.state.md.us. To submit a nomination, please send a brief 

statement as to why you feel the nominee is worthy of consideration. Please include the nominees name, professional 
address, telephone number, and professional biographical background. 

Nominations must be submitted by March 31, 2016.

caLLinG foR noMinationS foR tHe
 J. RonaLD SHiff MeMoRiaL PRo Bono aWaRD

The Maryland State Bar Association's Section of Taxation is seeking nominations for the 2016 
J. Ronald Shiff Memorial Pro Bono Award. The Award is presented annually to an attorney (whether 
in private practice, government, academia, public service or other area) who has demonstrated a 
commitment to providing legal services to low-income taxpayers. The Award will be presented to the 

recipient at the Section of Taxation’s Annual Irving Shulbank Memorial Dinner and Program. 

If you know an individual who should be considered, please send your nomination by email to Andrew 
Jay Maschas, amaschas@comp.state.md.us. To submit a nomination, please send a brief statement as 
to why you feel the nominee is worthy of consideration. Please include the nominee's name, profes-

sional address, telephone number, and professional biographical background. 
Nominations must be submitted by March 31, 2016. 
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In Williams v. Commissioner, TC Memo 2015-198, a husband 
was denied innocent spouse relief for income that his wife 
received as a legal secretary for participating with the attorney 
in concealing client income from IRS; the Court found that he 
showed “willful blindness” to his wife’s tax fraud.

In Hall v. Commissioner, TC Memo 2015-221, the Tax Court 
balanced the factors and denied innocent spouse treatment to a 
school teacher married to a chicken farmer; the Court observed 
that she had access to the finances of the couple, reason to 
know that the liability would not be paid and would not suffer 
hardship if innocent spouse status were not granted.

In Chander v. Commissioner, TC Memo 2015-215, the Tax 
Court found that IRS did not abuse its discretion in rejecting 
an offer in compromise where Appeals treated $400,000 taken 
from retirement accounts as “dissipated assets” included in 
determining “reasonable collection potential”; the taxpayer 
testified that he spent this money on “anything and everything” 
and “had a good time.”

In Notice 2015-72, IRS set forth procedures for handling 
docketed Tax Court cases under which Counsel will initially 
refer the case to Appeals for settlement consideration with 
exceptions where the Notice of Deficiency was issued by 
Appeals (except due to imminent running of the statute of 
limitations), where settlement consideration is rejected by the 
taxpayer or where there are other like cases where a consistent 
position nationwide must be maintained.

In News Release 2015-136, IRS announced that it has created 
an “Early Interaction Initiative”, seeking quick identification 
of employers through monitoring deposit patterns to determine 
those falling behind on payroll tax payments.

In SB/SE Memorandum 05-1015-0067, IRS directed that revenue 
officers no longer levy on social security disability payments.

In Program Manager Technical Advice 2015-019, IRS 
determined that it could disclose return information on false 
documents to the identity theft victim without violating 
confidentiality laws.

In Chief Counsel Advice 201544024, IRS stated that one 
Taxpayer Representative may not sign the Form 2848 Power 
of Attorney for another Representative, invalidating the 
document with respect to the second Representative.

Federal tax Update...
(continued from Page 15)

Writers 
Wanted!

The Maryland State Bar Association’s 
Taxation Section Council is always 

seeking articles for Tax Talk, the 
quarterly newsletter for the Taxation 
Section.  Tax Talk features articles 

on recent events, activities, topics of 
interest and member news that are  

relevant to Taxation Section members.  

If you would like to contribute an  
article for publication 

in the newsletter,  
please contact Elizabeth Shaner,  

Newsletter Editor,  
at eshaner@rosenbergmartin.com.   

The editors reserve the right to edit, accept or reject 
prospective materials in accordance  

with their editorial judgment.


