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FROM THE CHAIR by Keith Zimmerman

For the first time, the Labor and Employment 
Section’s Newsletter should be coming to you 
electronically.  Due the rising costs of printing 
and mailing, as well as the ease of access to infor-
mation via the internet, we have decided to make 
the Section’s Newsletter available in electronic 
format only.  You may print out a hard copy on 
yellow paper if you miss it, but we urge you to 
take the environmentally sound approach, and 
read the Newsletter online. 

In the past few issues of the Newsletter, I have 
been writing about upcoming programs offered 
by the Section and how we are trying to address 
impending changes in our field of law due to the 
election of President Trump.  With regard to the 
National Labor Relations Act, the newly-appoint-
ed General Counsel of the National Labor Rela-
tions Board, Peter Robb, issued a Memorandum 
on December 1, 2017 concerning Mandatory 
Submissions to Advice that requires NLRB Re-
gions to submit to the Division of Advice cases 
that involve significant legal issues for the Board 
to consider, or reconsider.   The Memo requires 
submission to advice cases concerning concerted 
activity for mutual aid and protection, common 
employer handbook rules that have been found to 
be unlawful, the use of employer’s email systems 
to engage in Section 7 activities, work stoppag-
es, off-duty access to property, Weingarten rights, 
disparate treatment of represented employees in 

EDITOR’S CORNER by Al Palewicz

Welcome to the Winter 2018 issue of the La-
bor and Employment Law Section Newsletter.  
Since you are reading this, you already know that 
the Section Newsletter came to you this time in 
electronic format, sent to the membership of the 
Section.  Over the past five or six issues of the 
newsletter, the cost of sending printed copies to 
all Section members had risen from about $1,400 
per issue to nearly $5,000 per issue.  There were 
a number of factors that caused this problem, but 
we don’t need to deal with them here.  The bot-
tom line (no pun intended) is that MSBA cannot 
afford to put enough money into the Section’s an-
nual budget to cover the printed newsletter cost.  
Thus, you are reading the first electronic copy of 
the newsletter.

We plan to keep the format as close to the one we 
are used to as possible.  More importantly, we will 
be continuing the sponsorship of issues by firms 
or groups who are willing to undertake the task.  
Thus, this issue has been prepared by attorneys at 
Venable LLP in Baltimore, with Ron Taylor as co-
ordinator of the project.  The articles in this news-
letter were prepared by the following attorneys 
at Venable LLP:  Bob Ames, Janice Gregerson, 
Todd Horn, Chana Ickowitz, Danielle Lawrence, 
Karel Mazanec, Greg Ossi, Lily Reynolds, Sandy 
Schlesinger, Ben Stockman, Tom Strong, Chris 
Williams, and Doug Mishkin, with editorial assis-
tance from Mike Volpe and Ron Taylor. 

Continued on p. 3 Continued on p. 3
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contract negotiations, joint employer status, suc-
cessorship, unilateral changes consistent with 
past practice, duty to provide witness statements 
to unions, dues check-off,  and remedies.  The 
Memo also rescinded no less than six prior Gen-
eral Counsel Memoranda.  During the week of 
December 11, 2017, the National Labor Relations 
Board issued five 3-2 decisions overruling prior 
Obama board decisions concerning settlements, 
workplace policies, the joint-employer standard, 
the duty to bargain over past practices, and the 
community of interest standard in union organiz-
ing efforts.  It also informed the public that it will 
publish a Request for Information in the Feder-
al Register asking for input on the Board’s 2014 
Election Rule.  Further changes are sure to come, 
including the use of “blocking charges” that halt 
or pause union elections pending the resolution of 
unfair labor practices that allege interference with 
the fairness of NLRB-administered elections as 
well as the legality of employers requiring confi-
dentiality in settlement agreements.  In addition, 
the NLRB General Counsel recently informed re-
gional directors that he is considering reorganiz-
ing the agency’s 26 regional offices into a smaller 
number of regions or districts supervised by of-
ficials who would report directly to the General 
Counsel.

At the same time, a sea change is occurring 
in the workplace over sexual harassment and as-
sault that started with revelations made by scores 
of women against Harvey Weinstein.  Lawsuits 
have followed, and we have seen the resignation 
or firing of actors, business leaders, newscasters, 
and politicians over similar allegations.  This is 
sure to bring changes and further developments 
in the field of employment law.

 Congress is looking to confirm as many 
Trump labor and employment nominees as possi-
ble before the 2018 mid-term elections.  For ex-
ample, the EEOC will soon have a Republican 
majority for the first time in nine years.  Congress 

The sponsors of future editions will continue 
to be from the list of that who have done it in the 
past, running now in a five-year cycle of spon-
sors.   The rule remains that any new sponsor that 
appears is given the next open issue to sponsor.  
The Section encourages any firm or other group 
that wishes to sponsor an issue of the newsletter 
to let the Editor know of their interest at alpale-
wicz@verizon.net. 

Thanks to everyone who has taken part in the 
sponsorship of issues over the first 22 years of 
the Section Newsletter.  The next 22 years will 
be sent out electronically, or perhaps in another 
10 or 15 years by direct mind link; but however 
they arrive, the Section will strive to continue its 
newsletter at the current high standard of quality.  

is also looking to pass legislation to reverse Obama 
NLRB decisions,  and  is proposing bills on appren-
ticeships, infrastructure, and laws to adapt to the 
changes in work caused by the ever-expanding gig 
economy.

 Finally, the Supreme Court is poised to hear 
argument in Janus v. AFSCME February 26, 2018, 
with a decision expected to be issued later this 
spring.  A decision in favor of the plaintiff in Janus 
will have dire economic effects on most public em-
ployee unions and could be a harbinger of what is in 
store for private sector unions. 

As the new year begins, we plan to bring you pro-
grams that address some of the upcoming changes 
including our biennial Employment Law Institute 
and an Annual Meeting program on sexual harass-
ment in the workplace.

 We welcome your input, comments, and 
suggestions.  Please contact me at zimmerman@
kahnsmith.com and Happy New Year! 

FROM THE CHAIR continued EDITOR’S CORNER continued
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ARTICLES

It requires little effort to observe that cases arising 
under the Fair Labor Standards Act are proliferating.  
Often, such cases involve claims that employees were 
misclassified for purposes of determining eligibility 
for overtime.  In Wang v. The Hearst Corporation, 
No. 16-3302 (2d Cir., Dec. 8, 2017), the U.S. Court 
of Appeals for the Second Circuit considered a more 
basic question - whether unpaid interns of the Hearst 
Corporation were employees for purposes of the 
FLSA.  While highlighting the fact intensive nature 
of such inquiries, the Second Circuit nevertheless af-
firmed the District Court summary judgment ruling 
that the interns were not employees.  

The interns worked as interns in one of the doz-
ens of internship programs maintained by Hearst with 
its various print magazines.  The internships were 
unpaid, carried no expectation of eventual full-time 
employment, and required the interns to receive prior 
approval for college credit to participate.  There was 
no allegation that Hearst promised any intern com-
pensation or future employment.  Although each of 
the plaintiff interns had an academic or aspiring pro-
fessional connection to their internship, the interns 
questioned the educational value of the internships, 
complaining that many of the tasks were menial and 
repetitive and did not require close supervision or 
guidance.  Indeed, one common complaint was that 
the tasks were typically mastered within a couple of 
weeks, but the same work continued throughout the 
duration of the internship.  

Wang, one of the interns, filed suit on behalf of 
herself and a putative class of interns.  Class certifica-
tion was granted but only a handful of interns opted 
in.  Thereafter, the District Court granted summary 
judgment against the interns’ claims, finding that the 
plaintiffs were interns and not employees as a matter 
of law.  

The Second Circuit analyzed the claims in light of 
its 2016 decision in Glatt v. Fox Searchlight Pictures, 

Summary Judgment Finding 
that Interns were not Employees 

Affirmed by Second Circuit

Inc., 811 F.3d 528 (2d Cir. 2016).  Under that case, 
employee status depends upon the economic realities 
of the relationship between the putative employer and 
the employee.  811 F.3d at 534, 5361.  The Second 
Circuit in Glatt set forth seven non-exhaustive consid-
erations specific to the context of unpaid internships:

1. The extent to which the intern and the employ-
er clearly understands that there is no expec-
tation of compensation.  Any promise of com-
pensation, express or implied, suggests that the 
intern is an employee - and vice versa;

2. The extent to which the internship provides 
training that would be similar to that which 
would be given in an educational environment, 
including clinical and other hands-on training 
provided by educational institutions;  

3. The extent to which the internship is tied to 
the intern’s formal education program by inte-
grated course work or the receipt of academic 
credit;

4. The extent to which the internship accommo-
dates the intern’s academic commitments by 
corresponding to the academic calendar;

5. The extent to which the internship’s duration 
is limited to the period in which the internship 
provides the intern with beneficial learning;

6. The extent to which the intern’s work comple-
ments, rather than displaces, the work of paid 
employees while providing educational bene-
fits to the intern; and

7. The extent to which the intern and the employ-
er understand that the internship is conducted 
without entitlement to a paid job at the conclu-
sion of the internship.  

Below, the District Court had analyzed each of 
these factors and determined that all of them with the 
exception of the sixth (displacement of paid employ-
ees) either favored Hearst to some degree or were 
neutral.

The interns disagreed.  Initially, they tried to un-
dermine factors 1 and 7 (expectation of payment and 
entitlement to a job) by arguing these factors should 
be entitled to little or no weight.  They argued that be-

1 In Glatt, the Second Circuit acknowledged that an employer may di-
rectly benefit from interns so long as the intern receives identifiable educational 
or vocational benefits in return.  Slip. Op. at 6.
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cause FLSA rights cannot be waived, an individual’s 
agreement was not pertinent.  The Court disagreed, 
noting that such promises - and their absence - are im-
portant to understanding the economic reality of the 
internship.  The Court noted that where the programs 
are specifically described as unpaid internships, the 
relationship is far less likely to take on an abusive 
quality.  In this connection, the Court found that the 
third and fourth factors generally were arranged to 
fit the academic calendar and required academic as a 
prerequisite.  The Court also agreed with the district 
court that factor 6 (displacement of regular employ-
ees) tended to support the interns, but that it was not 
dispositive.  It noted that under Glatt, an intern may 
be “useful or productive” without rendering them em-
ployees.  Considering the economic realities of the 
relationship, the Court found that it did not preclude 
summary judgment.  

The heart of the appeal was the interns’ attack on 
the second (training) factor.  The interns argued that 
the district court improperly considered “practical 
skills” training, such as taking minutes or learning to 
use a camera, in assessing the beneficial educational 
instruction of factors 2 and 5.  The interns essentially 
argued that this factor should be limited to education 
that resembles university training and should exclude 
tasks that apply specific skills to the professional en-
vironment.  The Court rejected this attack, and noted 
that even if the internships were a poor substitute for 
classroom learning, the record reflected that the in-
terns did receive beneficial training.  In this regard, 
the Court concluded, practical skills may include 
practice, which provides familiarity with an industry 
by day-to-day experience.  Thus, the Court reasoned, 
performance of repetitive or similar tasks did not 
establish that the interns were not getting beneficial 
learning.  

Ultimately, the Court concluded that the District 
Court properly entered summary judgment.  The court 
noted that some factors favored Hearst and some fa-
vored the interns.  But the Court ruled this did not 
preclude summary judgment.  The mere existence of 
some alleged factual disputes between the parties will 
not defeat an otherwise properly supported motion 
for summary judgment; the requirement is that there 
be no genuine issue of material fact.  The Court con-
tinued:  The crucial point is that a district Court can 

properly rule on summary judgment if it can weigh 
the Glatt factors - i.e., assess the economic realities 
- on the basis of facts that are not in dispute.  Thus, 
the criticisms that the internships “involved varying 
amounts of rote work and could have been more ide-
ally structured to maximize their educational poten-
tial,” did not preclude analysis of the economic reality 
and did give rise to a material factual dispute.  

The decision in Wang is not likely to stem the tide 
of FLSA claims, but it provides new emphasis of the 
fact-specific and case-by-case nature of claims arising 
under the FLSA and focuses the summary judgment 
analysis.

When is a whistleblower a 
“Whistleblower”?  

Digital Realty Trust v. Somers

Digital Realty Trust v. Somers, currently pending 
before the Supreme Court of the United States, the 
Court is poised to resolve a circuit split over whether 
the anti-retaliation provision of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (“Dodd-
Frank”) protects individuals who have not reported a 
violation of securities laws to the Securities and Ex-
change Commission (“SEC”).  
Background 

Digital Realty Trust is a real estate investment trust 
that owns, acquires and develops data centers.  In 
2010, Digital Realty Trust hired Paul Somers to serve 
as the Vice President of Portfolio Management.  Mr. 
Somers alleges that during the course of his employ-
ment, he raised concerns to senior management that 
his supervisor eliminated some internal controls over 
certain corporate actions, which Mr. Somers believed 
to be in violation of the Sarbanes-Oxley Act of 2002 
(“SOX”).  Mr. Somers does not assert that he ever 
reported these concerns to the SEC.  Digital Realty 
Trust terminated Mr. Somers’ employment in April 
2014.  

In November 2014, Mr. Somers filed a complaint 
in the U. S. District Court for the Northern District 
of California alleging defamation, sexual orientation 
discrimination and, as pertinent here, that his termi-
nation was in violation of the anti-retaliation provi-
sions of Dodd-Frank.  Digital Realty Trust moved to 
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dismiss the Dodd-Frank claim, arguing that because 
Mr. Somers had not reported his concerns to the SEC, 
he was not a “whistleblower” for purposes of Dodd-
Frank.  The District Court denied Digital Realty 
Trust’s motion, a decision which was affirmed by the 
Ninth Circuit, with Judge Owens dissenting.  Digital 
Realty Trust petitioned the Supreme Court for review.  
A whistleblower is an “Whistleblower”: Digital 
Realty Trust’s Position 

In support of its argument that an individual must 
have reported a violation of securities law to the SEC 
in order to state a viable retaliation claim under Dodd-
Frank, Digital Realty Trust advances three key argu-
ments:

The Statute is Not Ambiguous
In support of its position, Digital Realty Trust 

argues that the term “whistleblower” is defined in 
Dodd-Frank as “an individual who provides. . . . in-
formation relating to a violation of the securities laws 
to the [SEC] in a manner established, by rule or reg-
ulation, by the [SEC].”  15 U.S.C. 78u-6(a)(6).  Fur-
ther, Dodd-Frank’s anti-retaliation provision provides 
that “[n]o employer may discharge, demote suspend, 
threaten, harass, directly or indirectly, or in any oth-
er manner discriminate against, a whistleblower in 
the terms or conditions of employment because of” 
protected activities.  15 U.S.C. 78u-6(h)(1)(a).  Thus, 
Digital Realty Trust proffers that whistleblower – as 
the term is used in the anti-retaliation provision – 
must necessarily mean a whistleblower as the term is 
used in the definitional provision - one who has pro-
vided information regarding a violation of securities 
law to the SEC.  Indeed, Digital Realty Trust argues 
that this reading would be consistent with other pro-
visions of Dodd-Frank and the legislative history, in 
which in which Congress rejected a version of the bill 
which would have extended the protections of the an-
ti-retaliation provisions to an “employee, contractor 
or agent.”   

Digital Realty Trust further argues that any hold-
ing to the contrary would permit plaintiffs to proceed 
directly to federal court for retaliation for internally 
reporting violations of SOX, even though SOX does 
not permit plaintiffs to do so under its own anti-retali-
ation provisions and  instead requires plaintiffs to first 
exhaust administrative remedies by filing a complaint 

with the Secretary of Labor.         
Applying the Plain Text Would Not Result in 

Absurdity
In response to the Ninth Circuit’s decision that 

Digital Realty Trust’s proposed reading of the statute 
would narrow the provision to the point of absurdity, 
Digital Realty Trust plainly proffers – not so.  To that 
end, by requiring that a whistleblower have made a 
report to the SEC to be able to state a retaliation claim 
under Dodd-Frank, Digital Realty Trust argues that 
the statute protects an individual who made a report 
both internally or to another entity and to the SEC, but 
suffers retaliation because of the non-SEC disclosure.  

The SEC’s Guidance Is Not Entitled to Deference  
 Digital Realty Trust further argues that the 

SEC’s rulemaking process on this point was flawed.  
In its Proposed Rule which was issued for notice and 
comment, the SEC proffered a definition of “whis-
tleblower” as one who “provides information to the 
Commission that relates to a potential violation of 
the securities laws.”  Six months later, and in the Fi-
nal Rule, the SEC issued an alternative definition for 
a “whistleblower,” eliminating the requirement of 
reporting to the SEC, without providing any expla-
nation for its doing so.  Accordingly, Digital Realty 
Trust argues, the SEC failed to provide fair notice of 
the contents of the final rule and because of that, the 
Court should not defer to the SEC’s interpretation.   
A whistleblower Does Not Have to Be a 
“Whistleblower”: Paul Somers’ Position 

In support of his position that the protections of 
Dodd-Frank’s anti-retaliation provision were not in-
tended to be limited to only those employees who 
have reported to the SEC, Somers also advances three 
primary arguments:

The Statute is Ambiguous 
Somers argues that the fact that Dodd-Frank in-

cludes a definition of the term “whistleblower” is 
not dispositive of the matter, and that the Court must 
look to the statutory scheme as whole.  Somers prof-
fers that Congress did not consistently use the term 
“whistleblower” throughout the statute, notably refer-
ring to an “individual” as the person who could bring 
a claim under Dodd-Frank and the relief available, 
and referring to an “employee” when discussing the 
relevant limitations period for bringing such a claim. 



Maryland State Bar Association Section of Labor & Employment Law 7

Thus, Somers argues, Congress was using the terms 
“whistleblower,” “employee” and “individual” inter-
changeably and when Congress referred to a “whis-
tleblower” in the anti-retaliation provision, it meant 
“whistleblower” in the ordinary sense of the term.  
Somers further supports this argument by noting that 
the definition of whistleblower as only those who re-
ported to the SEC would be in tension with subsection 
(iii) of the anti-retaliation provision, which protects 
a broader range of disclosures made to entities oth-
er than the SEC and would create surplus language 
in subsections (i) and (ii), which both refer to disclo-
sures made to the SEC.     

Digital Realty Trusts’ Interpretation Would Reduce 
Reporting

Somers further proffers that both SOX and Dodd-
Frank rely on employee reporting in order to effect the 
aims of the statutes and further, that many employees, 
including auditors and lawyers, are required to report 
internally before they can ever make a report to the 
SEC.  Thus, Somers argues, if these employees knew 
they would not benefit from Dodd-Frank’s anti-retal-
iation protections until they had made the report to 
the SEC, some might never report for fear that they 
would be swiftly retaliated against – and not protected 
– shortly after making the internal report.  Very few 
employees, argues Somers, would simultaneously 
make an internal report and report to the SEC.  

Deference is Warranted 
While not conceding that the SEC’s rulemaking 

process was defective or that the issue is otherwise 
properly raised before the Supreme Court, Somers 
proffers that the SEC’s interpretation in its Final Rule 
is still entitled to deference.  Somers argues that the 
SEC was simply offering clarification on a statutory 
ambiguity and offering its construction of the statutes 
which it administers.  Thus, Somers’ argues, the Court 
should defer to the SEC’s Final Rule. 
Conclusion 

Only time will tell whether the Supreme Court will 
find that a whistleblower can be considered a “Whis-
tleblower” for purposes of Dodd-Frank.

The Supreme Court Clarifies 
When Appellate Deadlines are 

Jurisdictional

The Supreme Court recently clarified an often over-
looked distinction between jurisdictional appellate 
deadlines and time limits that are merely claim-pro-
cessing rules in Hamer v. Neighborhood Housing 
Servs. of Chicago, 138 S. Ct. 13 (2017). In the opinion 
authored by Justice Ginsburg, the Court held that the 
rule limiting extensions of deadlines to file an appeal 
in the Federal Rules of Appellate Procedure (“Rules”) 
was not jurisdictional, and therefore may be waived 
or forfeited.

Appeal filing deadlines prescribed by statute are 
considered “jurisdictional.” This means that an un-
timely filing would require dismissal of the appeal. 
In contrast, a court-made rule prescribing a deadline 
is considered a “mandatory claim-processing rule” 
that may be waived or forfeited. Courts, and by its 
own admission in the Hamer opinion, the Supreme 
Court, have blurred the line between jurisdictional 
and claim-processing deadlines by overlooking the 
distinction. By holding that the deadlines in the Rules 
are claim-processing and may be waived, the Court 
has eliminated a trap for unwary parties and attorneys 
who are unaware of the jurisdictional nature of some 
deadlines.
Facts

Charmain Hamer (“Hamer”) was an Intake Special-
ist for the Neighborhood Housing Services of Chica-
go (“Neighborhood Housing”). While she worked as 
an Intake Specialist, Neighborhood Housing denied 
her applications for promotions several times, citing 
performance issues and the superior performance of 
her co-workers. After several years, Neighborhood 
Housing terminated Hamer from the Intake Specialist 
position and offered her another position, which she 
declined. 

Hamer filed a complaint pro se against Neighbor-
hood Housing in the Northern District of Illinois, al-
leging employment discrimination and retaliation in 
violation of Title VII of the Civil Rights Act and Age 
Discrimination in Employment Act. At her request, 
the District Court appointed counsel, but eventually 
granted summary judgment for Neighborhood Hous-
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ing. The District Court entered final judgment on Sep-
tember 14, 2015; without a time extension, Hamer’s 
deadline to file a notice of appeal was October 14, 
2015.

Hamer and her attorneys disagreed regarding the 
pursuit of an appeal. Before the October 14 deadline, 
Hamer’s counsel filed two motions, first to withdraw 
as counsel because of their disagreement with Hamer; 
second, for a two month extensions of the notice of 
appeal filing deadline to give Hamer sufficient time to 
secure new counsel. The District Court granted both 
motions, setting the new deadline to file a timely no-
tice of appeal to December 14, 2015. Neighborhood 
Housing raised no objections.

Hamer filed a notice of appeal on December 11, 
2015 and Neighborhood Housing filed a docketing 
statement with the Seventh Circuit stating that Hamer 
filed a timely notice of appeal. The Court of Appeals, 
however, asked the parties to brief the issue of the 
timeliness of appeal. In its brief, Neighborhood Hous-
ing asserted that the appeal was untimely, arguing that 
the limitation on deadlines set by the Rules are juris-
dictional. Agreeing with Neighborhood Housing, the 
Court of Appeals dismissed Hamer’s appeal.
Analysis

The law dictating the time for appeal to courts of 
appeals states that a district court may extend the time 
for appeal upon a showing of excusable neglect or 
good cause if the motion is filed within 30 days of 
the deadline to bring an appeal. It also states that a 
party who has not learned of the entry of judgment 
may qualify for a 14-day extension upon motion filed 
within 180 days after entry of judgment. 28 U.S.C. 
§ 2107(c). Meanwhile, Rule 4(a)(5)(C) of the Feder-
al Rules of Appellate Procedure limits all extensions 
of filing deadlines to 30 days after the original dead-
line or 14 days after the order granting the extension, 
whichever is later. The question for the Court in Ham-
er was whether Rule 4(a)(5)(C) is statutory – and 
therefore jurisdictional – requiring the dismissal of 
Hamer’s appeal. 

Neighborhood Housing claimed that Rule 4(a)(5)
(C) has a statutory basis in Section 2107 of Title 28, 
citing to previous versions of the statute, and the Ad-
visory Committee notes to the Federal Rules of Appel-
late Procedure stating that Rule 4 is “mandatory and 

jurisdictional.” Neighborhood Housing also relied on 
Bowles v. Russell, 551 U.S. 205 (2007) in which the 
Court held that a 17-day extension granted to an ap-
pellant who had not received notice of judgment ne-
cessitated dismissal of the appeal because it was out-
side of the 14-day limit prescribed in § 2107(c).

The Court quickly dismissed Neighborhood Hous-
ing’s arguments, focusing solely on the fact that Rule 
4(a)(5)(C)’s limitation on deadline extensions “ap-
pears nowhere in the test of § 2107(c).” Further, the 
Court distinguished the case from Bowles, noting that 
it involved a party who had not received notice of the 
judgment – for which § 2107 expressly limits exten-
sions. Hamer, on the contrary, received notice of the 
judgment, so only Rule 4(a)(5)(C) mandated a lim-
itation on an extension. The Court concluded that the 
Court of Appeals should not have dismissed Hamer’s 
claim because the time limit on the deadline extension 
was governed only by Rule 4(a)(5)(C), a claim-pro-
cessing rule that may be waived or forfeited. 
Impact

The Court’s opinion in Hamer draws an import-
ant distinction between extension limitations that 
are jurisdictional under § 2107 and those that are 
claim-processing under Rule 4(a)(5)(C). As the Court 
notes, several Courts of Appeals “have tripped over” 
the statement in Bowles that “the taking of an appeal 
within the prescribed time is ‘mandatory and juris-
dictional.’” 551 U.S. at 209. But, the Court states in 
Hamer that “mandatory and jurisdictional” is outdat-
ed and unnecessarily confusing. By clarifying what 
time limitations are and are not jurisdictional, the 
Court eliminates a potential trap for unwary pro se 
plaintiffs and counsel relying on district court orders 
granting extensions, and eases the transition of cases 
between district and appellate courts.
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Enforcement of OSHA’s Electronic 
Recordkeeping Rule Delayed Until 

December 15, 2017

The Occupational Safety and Health Administra-
tion (“OSHA”) has announced that enforcement of its 
new electronic recordkeeping rule will be postponed 
until December 15, 2017.  Under the original rule 
(finalized under the Obama administration), covered 
businesses were required to electronically submit in-
formation from their OSHA Forms 300, 300A and 
301 by July 1, 2017. But in May of this year, OSHA 
(under the Trump administration) extended the sub-
mission deadline for Form 300A information to De-
cember 1, 2017. In a recent November 24, 2017 fi-
nal rule1, OSHA delayed the compliance deadline yet 
again, this time giving companies until December 15, 
2017 to submit the required OSHA information via the 
agency’s Injury Tracking Application (“ITA”) portal.2

Requirements Under the Electronic  
Recordkeeping Rule

OSHA’s recordkeeping requirements are not new, 
and the new electronic recordkeeping rule applies to 
information that OSHA already requires employers to 
retain. But up until the finalization of the electronic 
recordkeeping rule, businesses were only required 
to provide their records to OSHA if requested by the 
agency, typically during an inspection. The new elec-
tronic recordkeeping rule now requires the following 
establishments to submit information via the ITA por-
tal:

• Establishments with 250 or more employees 
must submit data from their 2016 300A Form 
(Summary of Work-Related Injuries and Ill-
nesses) by December 15, 2017. For years be-
yond 2016, these establishments will have to 
submit data from their 300A Form, as well as 
data from their 300 Form (Log of Work-Relat-
ed Injuries and Illnesses) and 301 Form (Injury 
and Illness Incident Report).

1 OSHA Final Rule, 11/24/2017, “Improve Tracking of Workplace 
Injuries and Illnesses: Delay of Compliance Date,” available at https://www.fed-
eralregister.gov/documents/2017/11/24/2017-25392/improve-tracking-of-work-
place-injuries-and-illnesses-delay-of-compliance-date

2 The ITA portal can be accessed here: https://www.osha.gov/injuryre-
porting/index.html.

• Establishments in high risk industries that em-
ploy between 20 and 249 employees must sub-
mit data from their 2016 300A Form by De-
cember 15, 2017.

• Establishments that receive a specific request 
from OSHA to create, maintain and submit 
electronic records must submit data from their 
300A Form, and possibly their 300 and 301 
Forms, as requested, even if otherwise exempt 
from OSHA’s recordkeeping requirements.

Employers should be aware that the rule applies 
per establishment, not per employer. A single em-
ployer may operate multiple establishments, and may 
be required to submit information for multiple estab-
lishments should each establishment meet the criteria 
outlined above. To determine the number of employ-
ees per establishment, employers must count all full-
time, part-time, temporary and seasonal workers.

Employers should also be aware that the December 
15, 2017 delay only applies to the 2016 300A Form 
deadline. Therefore, affected employers need to sub-
mit data from their 2017 300A Form, as well as their 
2017 300 and 301 Forms, if applicable, by July 1, 
2018. Moreover, starting in 2019 and each year there-
after, the information from the preceding year must be 
submitted by March 2. 
Submitting a Report Via the ITA

To submit the required information, businesses 
should visit OSHA’s website, register an account for 
the ITA, and submit their information via the ITA por-
tal in one of the following three ways:

1. Manually enter data into an electronic form
2. Upload a CSV file (instructions and samples 

can be found on the ITA website)
3. Transmit data electronically using an applica-

tion programming interface (for organizations 
with automated recordkeeping systems) 

The ITA website provides step-by-step instructions 
to guide companies through the submission process. 
OSHA-Approved State Plans

OSHA-approved State Plans have the authority to 
adopt reporting requirements that are more restric-
tive than the federal rule. Employers should always 
consult their local OSHA office to ensure compliance 
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with OSHA-approved state plans.3 
Conversely, the following OSHA-approved State 

Plans have not yet adopted the electronic recordkeep-
ing rule: California, Maryland, Minnesota, South 
Carolina, Utah, Washington state and Wyoming. Es-
tablishments in these states are not—yet—required to 
submit their summary data through the ITA. Similar-
ly, establishments run by public employers in Illinois, 
Mane, New Jersey and New York are not currently 
required to electronically submit their OSHA data.
Additional OSHA Rulemaking 

OSHA’s November 24, 2017 final rule was care-
ful to address solely the extension of the submission 
deadline for Form 300. It did not address other por-
tions of the electronic recordkeeping rule, including 
the controversial anti-retaliation provisions that are 
the subject of ongoing litigation. Specifically, the final 
rule stated that “OSHA intends to issue a separate pro-
posal to reconsider, revise, or remove other provisions 
of the prior final rule and to seek comment on those 
provisions in that separate proposal.”4 

3 Contact information for each OSHA-approved State Plan can be 
found at https://www.osha.gov/dcsp/osp/states.html.
4 OSHA Final Rule, 11/24/2017, “Improve Tracking of Workplace 
Injuries and Illnesses: Delay of Compliance Date,” available at https://www.fed-
eralregister.gov/documents/2017/11/24/2017-25392/improve-tracking-of-work-
place-injuries-and-illnesses-delay-of-compliance-date

“Multi-Month” Leave of Absence is 
Not a Reasonable Accommodation 

Under the ADA

The Seventh Circuit Court of Appeals recently held 
that provision of a “multi-month” leave of absence to 
disabled employee was not a reasonable accommo-
dation under the ADA and affirmed dismissal of the 
employee as not protected.  In Severson v. Heartland 
Woodcraft, Inc., Case No. 15-3754 (7th Cir., Sept. 20, 
2017), the Court addressed a common struggle for 
employers – accommodating an employee’s lengthy 
leave of absence while also trying to get work done 
while the employee is away.

The facts of the Severson case are simple and fa-
miliar.  The plaintiff, Raymond Severson, worked as 
a fabricator.  The job required him to regularly lift 
materials and products weighing at least 50 pounds.   
Severson suffered from a degenerative condition that 
caused him back pain.  He could usually perform his 
job without issue, but he sometimes had flare-ups, 
which made it difficult or impossible to do his job.    

While at home one day, Severson’s condition flared 
up.  He took a 12-week FMLA leave of absence to 
recover.  When his FMLA leave was about to expire, 
he asked his employer for a leave extension because 
he needed surgery.  He would not be able to return to 
work for two to three months after recovering from 
surgery.  The employer declined the extension request 
and terminated Severson’s employment.  Severson 
sued for disability discrimination under the ADA 
based on the employer’s failure to accommodate his 
physical disability.   

The district court awarded summary judgment for 
the employer, and Severson appealed.  The Seventh 
Circuit Court of Appeals affirmed summary judgment 
finding that Severson could not establish a disability 
discrimination claim under these facts.

The court recognized that the ADA only protects 
“qualified individuals” against disability discrimina-
tion.  To be a “qualified” individual, the employee 
must be able to “perform the essential functions of” 
his or her job “with or without reasonable accommo-
dation.”  The court interpreted “reasonable accommo-
dation” to mean one that allows a disabled employee 
to work.
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Applying these standards, the court concluded that 
the at least two month leave that Severson required 
could not be a “reasonable accommodation” under the 
ADA because a long-term leave of absence, by de-
sign, does not allow an employee to do his job.  Be-
cause Severson could not perform the job “with or 
without a reasonable accommodation” the court held 
that he was not a “qualified individual” protected by 
the ADA’s antidiscrimination provisions.  Severson’s 
disability discrimination claim thus failed as a matter 
of law.

In affirming summary judgment, the court empha-
sized that “[t]he ADA is an antidiscrimination statute, 
not a medical-leave entitlement.” 

While the Severson case is a landmark victory for 
employers in the Seventh Circuit’s jurisdiction – Il-
linois, Indiana, and Wisconsin – the decision’s reach 
may be limited to “long” leaves of absence, such as 
the one in this case that was at least two months long.  
Indeed, the court expressly left open the possibility 
that a leave of absence that is only “a couple of days 
or even a couple of weeks” may constitute a “reason-
able accommodation” in certain situations. In this re-
gard, the court referenced a previous decision, Haus-
chmann v. Time Warner Entm’t Co., 151 F.3d 591, 
602 (7th. Cir 1998),  in which it observed that time 
off could be a reasonable accommodation for “inter-
mittent conditions” such as lupus or arthritis, which 
would usually allow an employee to work, but where 
flare-ups could require the employee to stay home for 
“brief periods.”  

Notably, the EEOC, the administrative body tasked 
with enforcing the ADA, filed an amicus brief in this 
case essentially urging the court to adopt a bright line 
rule for certain medical leaves.  The EEOC argued that 
a “long-term medical leave of absence should quali-
fy as a reasonable accommodation when the leave is 
(1) of a definite, time-limited duration; (2) requested 
in advance; and (3) likely to enable the employee to 
perform the essential functions when he returns.”  The 
Court rejected the EEOC’s position compellingly: 

“Perhaps the more salient point is that on the 
EEOC’s interpretation, the length of the leave does 
not matter. If, as the EEOC argues, employees are en-
titled to extended time off as a reasonable accommo-
dation, the ADA is transformed into a medical-leave 

statute—in effect, an open-ended extension of the 
FMLA. That’s an untenable interpretation of the term 
“reasonable accommodation.”

Despite the Severson court’s rejection of the 
EEOC’s postulate, the EEOC is likely not to stand 
down from this position.  Further, federal courts in 
other circuits have held that a long-term medical leave 
of absence can constitute a reasonable accommoda-
tion under the ADA.  As the EEOC discussed in its 
amicus brief, those circuits include the Ninth Circuit, 
the First Circuit, and the Tenth Circuit.
What Now?

While an important decision for employers in the 
Seventh Circuit, the Severson decision is far from be-
ing the law of the land.  It remains to be seen wheth-
er other circuits will follow suit, or whether the U.S. 
Supreme Court will eventually take up the issue in 
light of the apparent split among the Circuit courts.  
Further, given the Severson decision’s limitations, 
and consistent with the generally accepted obligation 
to engage in interactive discourse over reasonable ac-
commodations, employers both within and without 
the Seventh Circuit’s jurisdiction should carefully 
and thoughtfully approach each disabled employee’s 
situation and consult with legal counsel when the sit-
uation is unclear.
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U.S. Supreme Court Considers 
Collective Arbitration Waivers In 

Employment Contracts

Contracts of employment often contain provisions 
requiring that all employment-related disputes be re-
solved through binding arbitration rather than through 
formal court proceedings.  And for good reason, as 
arbitration allows for a quicker and more efficient 
resolution of disputes, without many of the costs as-
sociated with formal litigation.  Both employers and 
employees save substantial time and money when 
disputes are resolved through the arbitration forum.  
Indeed, the federal courts have long upheld such arbi-
tration provisions, as there is a strong presumption in 
favor of arbitrability under to the Federal Arbitration 
Act, 9 U.S.C. § 1 et seq.  See Moses H. Cone Memori-
al Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 
(1983)
Collective Action Waivers in Arbitration Provisions

At times, however, arbitration provisions in em-
ployment contracts also require that disputes be re-
solved on an individual basis, rather than on a collec-
tive basis.  In other words, some employers prohibit 
employees from joining together to assert their claims 
in one combined arbitration proceeding.  Indeed, tens 
of millions of American workers have in their employ-
ment contracts a waiver of their right to collectively 
arbitrate with others.  Such waivers led to litigation 
across the country, as various U.S. Circuit Courts of 
Appeals were asked to decide whether the waivers vi-
olate the National Labor Relations Act (“NLRA”).
The National Labor Relations Act

Pursuant to Section 7 of the NLRA, employees 
have the right to engage in “concerted activities” for 
their “mutual aid or protection.”  29 U.S.C. § 157.  For 
example, employees have a protected right to band 
together in an effort to improve the terms and condi-
tions of their employment, whether through unioniza-
tion effort or otherwise.  The employees’ argument, 
therefore, was that a mandatory waiver of their abili-
ty to collective arbitrate is a violation of the NLRA’s 
Section 7 right to engage in “concerted” activity for 
their “mutual aid or protection.”

The Circuit Courts facing this issue were wildly 
divided.  On one hand, the Sixth, Seventh, and Ninth 

Circuits held that collective action waivers within em-
ployment arbitration agreements violate the NLRA, 
despite the Federal Arbitration Act’s presumption of 
arbitrability.  The First, Second, and Eighth Circuits, 
on the other hand, held such waivers to be permissible 
under the NLRA.  In light of this stark Circuit split, 
along with the clear saliency of an issue affected tens 
of millions of employees nationwide, the U.S. Su-
preme Court granted certiorari to hear the case.  
Ernst & Young LLP v. Morris

On October 3, 2017, the United States Supreme 
Court heard oral argument in the case of Ernst & 
Young LLP v. Morris, which had been consolidated 
with related cases Epic Systems Corp. v. Lewis and 
National Labor Relations Board v. Murphy Oil USA, 
Inc.  The key question at issue was whether arbitra-
tion provisions in employment contracts requiring 
employees to arbitrate on an individual basis violate 
the NLRA’s Section 7 guarantee of the right to engage 
in “concerted” activity.

During the October 3, 2017 oral argument, the 
Court appeared to be largely divided along political 
lines, with only the Court’s four liberal-leaning mem-
bers seemingly receptive to the employees’ position.  
It is important to note that oral argument is not nec-
essarily determinative of how the Court will decide 
a given matter.  However, it appears likely the Court 
will ultimately uphold the validity of collective arbi-
tration waivers within employment contracts.  In light 
of the Federal Arbitration Act’s strong presumption in 
favor of arbitration, such a conclusion would be nei-
ther unfounded nor unexpected.  However, the result 
is far from certain, and employers must stay abreast of 
the outcome, as this case will have a substantial effect 
on the manner in which employers and employees re-
solve their disputes going forward.
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Supreme Court Elects Not to 
Decide Whether Title VII Extends 
to Prohibit Discrimination on the 

Basis of Sexual Orientation

The Supreme Court declined to hear a case this 
month that sought to resolve whether Title VII of the 
Civil Rights Act of 1964 (“Title VII”) outlaws dis-
crimination against individuals due to their sexual ori-
entation, under the banner of language that precludes 
an employer from discriminating against its employ-
ees “on the basis of sex.” Evans v. Georgia Regional 
Hospital, Case No. CV 415-103, aff’d and vacated in 
part, 850 F.3d 1248 (11th Cir. 2015), cert. denied, No. 
17-330 (Dec. 11, 2017).  The decision dashed hopes 
that the Court would engage on an issue that stands to 
afford LGBTQ employees greater protections in the 
workplace.  

The matter began when Jameka Evans, original-
ly proceeding pro se, filed a complaint in the Unit-
ed States District Court for the Southern District of 
Georgia in April 2015.  She alleged that her former 
employer, Georgia Regional Hospital (the “Hospi-
tal”), discriminated against her due to the perception 
that she was homosexual, in violation of Title VII’s 
prohibition on gender-based discrimination.  In her 
pleading, Ms. Evans indicated that she is gay, and that 
it was clear from her appearance at work—including 
her use of a “male uniform” and a “low male hair-
cut”—that she “identif[ied] with the male gender.” 

She alleged that, during her employment as a se-
curity officer for the Hospital, her shift was switched, 
her performance was scrutinized in an effort to termi-
nate her, and a supervisor physically closed a door on 
her, among other incidents.  Ms. Evans claimed that 
this objectionable conduct was “due to the fact that 
[she did] not carry [her]self  in a traditional woman 
manner,” and that she was “punished because [her] 
status as a gay female did not conform to . . .  gender 
stereotypes associated with women.”  As a result of 
the conduct directed toward her, Ms. Evans ultimately 
elected to end her employment with the Hospital.  

In reviewing her complaint to determine whether 
it stated a claim, the assigned magistrate judge in the 
Southern District issued a report and recommenda-
tion (the “Report”) that advocated for the dismissal of 

the matter with prejudice.  Among other things,1 the 
Report asserted that Ms. Evans had not advanced an 
actionable claim under Title VII, because that statute 
did not encompass discrimination against homosex-
uals.  Recognizing that she intended to also proceed 
on a theory that her appearance did not confirm to her 
employer’s gender stereotypes, the Report opined that 
this was merely another avenue for advancing a claim 
based on sexual orientation, no matter the characteri-
zation employed.  Asserting that Ms. Evans’s gender 
non-conformity claim “rests on her sexual orienta-
tion,” the Report recommended that such claim be 
dismissed as simply not viable under Title VII.  

Attorneys from Lambda Legal, an organization fo-
cused on LGBT advocacy, appeared on Ms. Evans’s 
behalf in order to object to the Report.  In the briefing, 
the organization asserted that both controlling Elev-
enth Circuit and Supreme Court precedent explicitly 
forbid gender-based stereotyping under Title VII, as 
such conduct amounts to discrimination based on sex.  
The objection emphasized that, contrary to the sug-
gestion in the Report, this avenue of recovery is not 
foreclosed to a LGBT plaintiff simply by virtue of his 
or her sexual orientation.  It also went a step further, 
arguing—largely in reliance on a 2015 decision by the 
Equal Employment Opportunity Commission—that 
conduct targeting a lesbian employee premised upon 
her attraction to other females is inevitably discrimi-
nation on the basis of sex where a male employee at-
tracted to females is treated differently.  Such conduct 
necessarily takes the employee’s gender into account, 
which is prohibited by Title VII.  This position, the 
objection argued, also finds support in the prohibition 
on sex stereotyping, as the sexual practices of homo-
sexual employees automatically defy traditional gen-
der norms.  

Nevertheless, despite recognizing the “conflicting 
legal currents in this realm,” the Southern District 
adopted the magistrate judge’s recommendation for 
dismissal of the matter, appointing Lambda Legal to 
represent Ms. Evans on appeal.  

1 The Report also dismissed Ms. Evans’s retaliation claim, which she 
based upon complaints she had made to the Hospital about the purported-
ly discriminatory treatment that she had endured on the basis of her sexual 
orientation.  Holding that Ms. Evans had complained about conduct that was 
not prohibited under Title VII, the Report found that she did not engage in any 
protected activity upon which a retaliation claim could be based.  The Eleventh 
Circuit ultimately held that the retaliation claim was not preserved for appellate 
review, because Ms. Evans’s objection to the Report did not object to the dis-
missal of such claim
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Ms. Evans duly appealed the decision to the Elev-
enth Circuit.   She again asserted that dismissal of her 
claim premised on gender non-conformity was con-
trary to applicable precedent, and that the Supreme 
Court had explicitly acknowledged that LGBT plain-
tiffs could bring claims based upon sex-based ste-
reotyping.  That is especially so, Ms. Evans argued, 
because a lesbian employee’s attraction to women 
necessarily defies a sexual stereotype that she should 
be attracted to men.  The appellate briefing also re-
peated an even clearer framework for including sexu-
al orientation discrimination under Title VII: if a male 
who is attracted to females is treated differently than a 
woman attracted to females because of that attraction, 
then they are necessarily treated differently because 
of sex, as prohibited by the statute.  In so arguing, the 
brief analogized to the fact that discrimination against 
an employee due to an interracial relationship is nec-
essarily race-based discrimination; just as it is race-
based discrimination when an employer discriminates 
based on the race of an employee’s partner, so too is 
it sex-based discrimination when the partner’s gen-
der is taken into account.  Ms. Evans also urged the 
Eleventh Circuit to discount any argument that sexual 
orientation is outside the scope of Title VII’s protec-
tions because there has been no explicit legislation to 
memorialize it.  

The Eleventh Circuit granted in part and denied 
in part Ms. Evans’s appeal, first determining that the 
lower court’s holding regarding the gender non-con-
formity theory flew in the face of existing precedent.   
While it found that the facts in her pro se complaint 
did not plausibly evidence discrimination, it granted 
her leave to amend to add additional facts to bolster a 
clam that the Hospital discriminated against her due 
to her failure to conform to stereotypes about women.  
However, the Eleventh Circuit refused to vacate the 
portion of the decision which held that Ms. Evans was 
not entitled to protection under Title VII on the basis 
of her sexual orientation alone, because binding prec-
edent in the jurisdiction had held that the statute did 
not cover discrimination due to homosexuality.  

Judge William H. Pryor, Jr.—who was nominated 
by Former President George W. Bush in 2003, had 
submitted an amicus brief that same year advocating 
that the Supreme Court uphold a statue in Texas that 
prohibited individuals from engaging in homosexual 

sex, and was on President Trump’s list for potential 
Supreme Court nominees in January 2017—authored 
the concurrence.  He attempted to draw a distinction 
between protected gender non-confirming conduct 
under Title VII and unprotected homosexual status.  
Judge Pryor asserted that it is for Congress to amend 
Title VII to include sexual orientation as a protected 
status.  

The partial dissent, authored by Obama-era nom-
inee Judge Robin Rosenbaum, challenged what she 
called the “arbitrary line” that Judge Pryor sought to 
draw with his concurrence.  She asserted that it would 
be nonsensical for a lesbian employee who publicly 
acted on or broadcast her sexual orientation to be pro-
tected by Title VII due to her gender non-conform-
ing conduct, while another lesbian employee could 
nevertheless be lawfully discriminated against due to 
her status as a lesbian.  Instead, Judge Rosenbaum’s 
dissent maintained that when Ms. Evans alleged that 
she did not comport with the Hospital’s view of what 
a woman should be—because a woman should be at-
tracted to a man—she necessarily stated a discrimi-
nation claim on the basis of sex that should be pro-
scribed by Title VII.   

In response to the Eleventh Circuit’s decision, Ms. 
Evans and Lambda Legal subsequently filed a petition 
for certiorari with the Supreme Court on September 7, 
2017, seeing the Court’s intervention.   Other LGBT 
advocacy organizations and anti-discrimination schol-
ars also filed amicus briefs in support of the petition.  

On December 11, 2017, however,, the Supreme 
Court declined to hear Ms. Evans’s appeal, effectively 
precluding her from proceeding on a Title VII theory 
premised on her sexual orientation alone.  While the 
gender non-conformity claim is a viable option in the 
Eleventh Circuit and the other Circuits in which it has 
been recognized, it remains to be seen whether the 
Court will elect to rule squarely on whether Title VII’s 
protections extend to sexual orientation in the future.
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Cleaning Up Shop: The NLRB’s 
New Standard for Evaluating 

Workplace Rules
In The Boeing Company and Society of Profession-

al Engineering Employees in Aerospace, IFPTE Local 
2001, Case Nos. 19-CA-090932, 19-CA-090948, and 
19-CA095926, the National Labor Relations Board 
overturned the standard set forth in Lutheran Heri-
tage Village-Livonia, 323 NLRB 646 (2004), for de-
termining whether facially neutral policies, rules, and 
handbook provisions are unlawful. By way of back-
ground, the Lutheran Heritage standard for evaluating 
workplace rules called for the Board to first evaluate 
whether the rule explicitly restricts activities protect-
ed by Section 7 of the NLRA. If the rule explicitly 
restricted Section 7 activities, the rule would then be 
deemed unlawful. If the rule did not explicitly restrict 
Section 7 activities, the Board would then evaluate 
whether (i) employees would reasonably construe the 
language to prohibit Section 7 activities; (ii) the rule 
was promulgated in response to union activity; or (iii) 
the rule has been applied to restrict Section 7 activity. 
In the thirteen years since Lutheran Heritage, much 
ink has been spilled on the legality of various work-
place rules, often leaving employers left guessing 
whether they were running afoul of the NLRA.

In Boeing Co., the Board established a standard and 
framework intended to provide employers with more 
certainty as to the legality of their workplace rules. At 
issue in Boeing Co. was Boeing’s “no-camera” rule, 
which restricted the use of devices with camera ca-
pability, such as a cell phone, on its property. While 
Boeing completely prohibited employee camera de-
vice use in certain classified areas, employees could 
use camera devices in other areas, as long as the em-
ployee had a valid business need and a pre-approved 
permit. Of note, the policy included a savings clause, 
which provided that nothing in the policy should be 
construed as restricting Section 7 activities. In con-
trast, Boeing did not similarly restrict visitors to the 
facility from using their camera devices. Despite the 
existence of the savings clause and applying the Lu-
theran Heritage standard, Administrative Law Judge 
Etchingham found the “no-camera” rule to be un-
lawful, relying in large part on the contrast between 
Boeing’s approach to visitor camera device use and 

employee camera device use.
In a 3-2 decision, the Board concluded that Judge 

Etchingham’s decision evidenced the flaws inherent in 
the Lutheran Heritage standard, including the inabil-
ity to take into account an employer’s legitimate rea-
sons for the workplace rule. Accordingly, the Board 
set forth a new standard for evaluating the legality of 
an employer’s rules. Specifically, when asked to de-
termine whether a facially neutral rule could interfere 
with Section 7 rights, the Board is to evaluate “(i) the 
nature and extent of the potential impact on NLRA 
rights, and (ii) legitimate justifications associated with 
the rule.” Applying this standard to the “no-camera” 
rule at issue, the Board concluded that the rule was 
not unlawful but, rather, was essential to Boeing’s se-
curity protocols, noting that it is a “sobering reminder 
that we live in a dangerous world, one in which many 
individuals – foreign and domestic – may inflict great 
harm on the United States and its citizens.”

Furthermore, with the Board’s application of this 
standard going forward, it will also establish a frame-
work, creating three categories of rules. Category 1 
includes those rules that the Board has deemed lawful 
to maintain because they do not interfere with Section 
7 rights, or the potential impact on Section 7 rights 
is outweighed by the legitimate justifications for the 
rule. Category 2 includes rules that require individu-
alized scrutiny to determine whether the justifications 
for the rule outweigh the potential impact on Section 
7 rights. Category 3 includes rules that are unlawful, 
because they prohibit Section 7 activities, or the jus-
tification for the rule does not outweigh the potential 
impact on Section 7 activities. Here the Board found 
that “no-camera” rules, in general, will fall into Cat-
egory 1.

Of note, while Boeing Co. sets forth a standard and 
framework to determine whether an employer’s main-
tenance of a workplace rule is lawful, the Board is not 
precluded from finding that the use of a workplace 
rule to discipline an employee who engaged in Sec-
tion 7 activity is unlawful.

With the implementation of this new standard, the 
Board aims to provide employers with more certainty 
as to the maintenance of workplace rules.
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National Labor Relations Board 
Overrules Browning-Ferris, Returns 
to Higher Joint Employer Standard

Last week, the National Labor Relations Board 
(Board) overruled its 2015 decision in Browning-Fer-
ris Indus., 362 NLRB No. 186 (2015), reinstating 
the former joint employer test that limits the circum-
stances in which an entity will be found liable for the 
employment practices of another. In Hy-Brand In-
dus. Contractors, Ltd., 365 NLRB No. 156 (2017), 
the Board rejected the Browning-Ferris test that two 
entities may be joint employers based merely on the 
right to exercise control over the terms and condition 
of employment. Instead, Board law will require evi-
dence of the exercise of “direct and immediate” con-
trol. Calling the Browning-Ferris standard “a distor-
tion of common law as interpreted by the Board and 
the courts,” the Board returned to a higher standard, 
and indicated its intention to take a more employ-
er-friendly approach to enforcement of the National 
Labor Relations Act.
The Browning-Ferris Standard

In Browning-Ferris, the Board lowered the stan-
dard for determining that two separate entities are 
joint-employers. The Board found that a company 
could be liable as a joint employer with a separate en-
tity, such as a contractor, if the company exercised in-
direct control, limited control, or even if the company 
merely maintained the right to exercise some control 
over a contractor’s employees.

Although the company appealed the Board’s de-
cision, and Browning-Ferris is still pending before 
the D.C. Circuit Court of Appeals, the new test re-
quired companies across the country to review ex-
isting agreements with contractors, and take extreme 
caution when contracting out work. This decision was 
the source of significant concern, as the newly-minted 
test provided little guidance regarding what the Board 
considered “indirect” or “limited” control. As such, it 
was expected that the test would be short-lived under 
the current administration.

The Reinstated Standard
Finding that the Browning-Ferris test exceeds the 

Board’s statutory authority and creates uncertainty 
under the law, the Board announced that it would “re-
turn to the principles governing joint-employer status 
that existed prior to [Browning-Ferris].” The old test 
requires proof that one entity had direct and immedi-
ate control over a separate entity’s employees and that 
the entity exercised that control. Under this test, sep-
arate entities would not be liable as joint employers 
simply because of indirect control, contractually-re-
served control that has not been exercised, or limited 
control.
Impact for Companies and Employers

The Board’s return to the old standard requiring a 
company to exercise direct and immediate control to 
be liable as a joint employer is a more rigorous test 
that should limit the number of cases where the Board 
finds entities to be joint employers. However, compa-
nies must still be careful. Notably, the Board found 
that the entities in Hy-Brand were joint employers 
using the reinstated standard. While companies that 
contract out work need not worry about whether they 
have retained the right to exercise control over the 
contractor’s employees, they must still consider the 
degree of control that they exercise.

Among other business relationship types, the 
Board specifically discussed the potential uncertainty 
surrounding existing franchising arrangements creat-
ed by the Browning-Ferris decision. The holding in 
Hy-Brand reaffirms the Board’s past practice of not 
finding a joint employer relationship between fran-
chisers and franchisees based on the amount of indi-
rect control held by the franchisor.

In addition, the Board’s decision to overrule Brown-
ing-Ferris is an indication that the new majority on the 
Board intends to move swiftly in reversing Obama-
era decisions and imposing more employer-friendly 
standards, and take a less aggressive approach to the 
enforcement of the National Labor Relations Act.



Maryland State Bar Association Section of Labor & Employment Law 17

In a Constant State of Flux: The 
Intersection of Employee Computer 
Use and Privacy in the Workplace

As developments in technology continue to ad-
vance in unprecedented directions and at warp speed, 
employers often find themselves struggling to keep 
up.  Even sophisticated employers with nuanced so-
cial media policies are continuously confronted with 
a fundamental conundrum: how can a company enjoy 
the business benefits of employee social media use 
while avoiding the legal pitfalls associated with such 
forms of communication.

The benefits of social media are obvious to any 
employer attempting to advance its brand and get 
its products out to consumers.  Commonly, employ-
ers seek to promote their brands by encouraging 
employees to use social media platforms and tech-
nology to achieve branding and client development 
goals online.  Inevitably, the lines between personal 
and company communications blur.  For all the busi-
ness opportunities presented by these new modes of 
communication, most employers understand that so-
cial media also presents the potential for employees 
and former employees to damage a company’s brand 
through negative online activity.  When such issues 
arise, a fundamental question often presents itself: do 
employees have an expectation of privacy in email and 
social media use on company computers and servers?  
As legislatures and courts struggle to keep pace with 
technology on this question, employers often are left 
to navigate these uncharted waters. 

In an effort to mitigate potential harm by employ-
ee personal computer use, many employers maintain 
computer monitoring policies that attempt to narrow 
employee expectations of privacy in such use.  Since 
it is unrealistic for employers to enforce a blanket 
prohibition on personal use of corporate email and 
internet services—indeed, many employers encour-
age such use—employers  are increasingly required 
to strike a balance between computer monitoring and 
the privacy expectations of employees in this evolv-
ing area of the law.  

In considering monitoring policies, employers 
must consider federal statutes such as the Social Net-
working Online Protection Act, the Password Pro-

tection Act, the Electronic Communications Privacy 
Act, the Stored Communications Act, and the Com-
puter Fraud and Abuse Act, as well as constitution-
al principles, whistleblower laws, privacy torts, and 
state laws.  The State of Maryland has been at the 
forefront of legislative action prohibiting employers 
from asking for employees’ social media accounts and 
passwords, and banning colleges and universities for 
requesting the same information from students.  But 
even after ensuring compliance with statutes such as 
these, employers still must confront the question of 
how to monitor employee computer use and how to 
enforce such monitoring.  

The consequences to employers for failing to prop-
erly address such issues are real.  For example, none 
of the laws cited in the previous paragraph alleviate 
an employer’s obligation to perform due diligence in 
hiring, which may include accounting for informa-
tion publicly available on a candidate’s social media 
account.  To be sure, monitoring employee computer 
use is a matter of business necessity to protect trade 
secrets and to deter improper or illegal conduct by 
employees, such as sexual harassment or fraud.  Un-
fortunately, many employers do not drill down on the 
details of their monitoring policies until they are in 
litigation, when it may already be too late to update 
their policies and enforcement mechanisms to keep 
up with the changing law.  

While it is well established that employee email 
sent and received through a work email account is 
property of an employer and subject to access and 
review without notice, the issue of email sent and 
received through private accounts is much murki-
er.  In a federal case out of New York, Pure Power 
Boot Camp Inc. v. Warrior Fitness Boot Camp LLC, 
759 F. Supp. 2d 417 (S.D.N.Y. 2010), an employer 
sued former employees who quit to start a competi-
tive business similar to the employer’s business. In 
support of its case, the employer accessed the former 
employees’ personal online email accounts by using 
username and password fields that were automatical-
ly populated on computers the former employees had 
used while working for the employer.  In response, 
the former employees filed a successful countersuit 
for violations of the federal Stored Communications 
Act based on the employer’s access of the employees’ 
personal accounts.  In a contrasting case, Thygeson 
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v. U.S. Bancorp, 2004 U.S. Dist. LEXIS 18863 (D. 
Or. Sept. 15, 2004), a federal court in Oregon ruled 
that an employee had no reasonable expectation of 
privacy in web content accessed through the employ-
er’s computers on the employer’s servers.  Central to 
the Court’s decision in Thygeson was evidence that 
the employer only accessed the employee’s content 
history available on its own servers and the fact that 
the company had a policy covering the monitoring of 
employee computer use.  

These two cases demonstrate that employers must 
closely consider privacy concerns prior to taking ad-
verse employment action against employees.  The 
cases also put employers on notice that they may be 
precluded from accessing electronic communications 
of employees or former employees in litigation if they 
fail to put employees on notice of their diminished 
expectations of privacy on company servers.  These 
are but two cases among many others raising import-
ant privacy concerns for employee computer use at 
work.  The cases make clear that an employer’s best 
tool for narrowing employees’ expectations of priva-
cy on company computers is a written policy tailored 
to the employer’s legitimate business needs to moni-
tor employee computer use.  Employers must decide 
what level of enforcement they are capable of when 
writing policies because simply writing a computer 
monitoring policy without consistent and even-hand-
ed enforcement by trained and trustworthy employees 
will undermine the employer’s written policy.  

The speed at which technology is developing makes 
it extremely difficult for employers to adjust their 
computer monitoring policies to keep pace.  Despite 
the absence of bright line rules, some basic ground 
rules have emerged to guide employers on monitor-
ing employee computer use.  Employers should dis-
close to employees any monitoring the employer is 
conducting and the employer should have a legitimate 
business justification for the monitoring.  Employers 
should apply and enforce monitoring policies consis-
tently across the entire workforce.  Monitoring should 
be conducted by employees who have been trained to 
do so and can be entrusted to abide by the law.  Em-
ployers must also periodically revisit their monitoring 
policies to ensure that the policies are evolving with 
changes in the law. 

How to Avoid Becoming a 
Public Case Study: Investigating 
Workplace Sexual Harassment

As of late, a day rarely passes without another 
high profile sexual harassment case becoming public.  
During this time of heightened awareness, many em-
ployers are trying to determine whether or not they 
will soon become the center of nationwide discussion.  
In order to properly assess and address liability, it is 
imperative that employers know how to deal with 
complaints of sexual harassment, including promptly 
reporting complaints, immediately initiating an inves-
tigation, sending out litigation hold notices, develop-
ing a record, interviewing potential witnesses, taking 
interim remedial measures, and ensuring that no retal-
iatory actions are taken.    

Employers must first understand the scope of sex-
ual harassment under the law, including: Title VII of 
the Civil Rights Act of 1964; the Annotated Code of 
Maryland State Personnel and Pensions Article, Title 
5, Subtitle 2; Title 20 of the State Government Article, 
Annotated Code of Maryland; and Maryland Code of 
Fair Employment Practices.  Unlawful sexual harass-
ment is generally defined as unwelcome sexual con-
duct that is made a term or condition of an individual’s 
employment.  See 29 C.F.R § 1604.11(a)(1).  Sexual 
harassment is “quid pro quo” where employment de-
cisions are made based upon an employee’s submis-
sion to or rejection of unwelcome sexual conduct.  See 
29 C.F.R § 1604.11(a)(2).  Sexual harassment creates 
a “hostile work environment” where the unwelcome 
conduct is offensive and sufficiently severe or perva-
sive to alter the conditions of employment and cre-
ate an abusive working environment.  See 29 C.F.R § 
1604.11(a)(3).  Harassing conduct may occur between 
supervisor and subordinate, co-workers, third-party 
and employee, male and female, and same-sex indi-
viduals.  Who the harasser(s) and victim(s) are and 
the nature of the conduct will control what standard 
the court will apply to determine employer liability. 

While the prevention of sexual harassment should 
be the primary objective of employers, effective in-
vestigation and speedy intervention are central to 
that goal, as they help reduce injury to the victim 
and communicate a clear message in the workplace 
that harassment will not be tolerated.  The following 
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guidelines outline procedures that will assist employ-
ers in conducting their own investigations and prevent 
exposure to sexual harassment liability. 
Promptly Report All Employee Complaints 

Although some complaints warrant more immedi-
ate attention than others, it is essential that all com-
plaints are taken seriously.  While employers often 
suggest only one method for reporting complaints, in-
cluding one primary contact designated to handle ini-
tial complaints, the complaint process should instead 
include multiple points of contact.  These contacts 
should extend beyond employees’ direct supervisors 
to protect employees where their supervisor(s) might 
be the perpetrators.  Furthermore, employers should 
instruct and encourage all members of the company 
to report complaints of harassment to the proper of-
ficials.   
Immediately Initiate Investigation 

As soon as management receives a complaint of 
sexual harassment, it should identify all individuals 
involved, develop a concrete plan with defined param-
eters, and begin investigating.  Developing a concrete 
plan includes determining which documents, e-mails 
and other information to collect, composing a list of 
search terms, creating a list of employees to interview, 
and establishing interim measures to ensure the pro-
tection of all parties involved.  Even if an employer 
has all of the proper investigative procedures in place, 
it will be difficult to argue that its company takes ha-
rassment accusations seriously if it takes extended 
time to investigate a complaint.  Should an employer 
be required to delay an investigation, the reasons for 
such delay should always be clearly documented and 
communicated to the parties involved.  

It is important that employers also quickly deter-
mine who should conduct the investigation.  Employ-
ers may consider conducting an internal investigation, 
or may find it appropriate to hire an external inves-
tigator.  In making their decision, employers should 
consider the nature and size of the investigation, in-
volvement of senior management, potential liability 
to the company, and, perhaps most importantly, the 
ability of investigators to remain completely objective 
throughout the entire investigative process.  Whom-
ever the chosen investigator, it is essential that he or 
she has experience with the type of complaint at issue 

and familiarity with current federal, state and local 
laws on point.
Send Out Litigation Hold Notices

Once an investigation has been initiated and an 
employer comes to “reasonably anticipate litigation,” 
the employer acquires a duty to preserve all informa-
tion relevant to the complaint.  This includes multiple 
forms of electronically stored information, including 
e-mail servers, shared drives, thumb drives, employee 
devices, and hosted archive systems, among others.  If 
an employer is in doubt as to whether litigation might 
arise, it is advisable to assume that a duty to preserve 
all information exists.  In order to ensure that all rele-
vant information is properly preserved, the employer 
should send out litigation hold notices to all employ-
ees likely to have relevant information.  Once the no-
tices are sent out, the employer should follow up peri-
odically to ensure that the notices are understood and 
that the information is in fact being preserved. 
Interview All Potential Witnesses 

During any investigation of sexual harassment, the 
following witnesses should be interviewed: the com-
plainant; the accused; eyewitnesses; individuals with 
relevant information; individuals mentioned by the 
complainant; and individuals mentioned by the ac-
cused.  For all interviews, the interviewer, interviewee 
and a witness should always be present.  Individuals 
that are not necessary to the investigation should not 
be present during an interview. 

Interviewees should be informed that the employer 
will attempt to keep anything said during the inter-
view confidential to the extent possible.  However, no 
promises should be made about confidentiality.  The 
investigator should request that the interviewee keep 
the matters discussed confidential.  

Throughout the interviews, it is essential that the 
investigator assess the interviewees’ credibility.  The 
investigator should consider an interviewee’s poten-
tial bias or motive and demeanor, any relevant prior 
incidents involving the interviewee, whether informa-
tion he or she provided has been corroborated, and 
any omissions or contradictory statements he or she 
made. Additionally, following all interviews, any and 
all witness statements should be reviewed and signed 
by the interviewee.  
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Develop Ample Documentation
While proceeding with investigations, employers 

should keep in mind that thorough documentation 
may be all that will protect them if the investigation 
or underlying complaint is ever raised at trial.  All 
reports should be detailed, thoughtful and objective.  
Aside from the investigative report itself, every step 
of the investigation should be documented.  This in-
cludes but is not limited to a timeline of the investi-
gation, status updates, factual findings, decision dead-
lines, and policies and procedures visited.  
Ensure No Retaliatory Action

Everyone involved in the complaint process and 
investigation should be sensitive to laws prohibiting 
retaliation.  Retaliation against employees who make 
complaints, report harassment, or participate in an in-
vestigation is prohibited.  Action can be considered 
retaliatory whether it is committed by the accused or 
another individual, and employers should therefore 
communicate that retaliation will not be tolerated by 
anyone.   
Conduct a Good Faith Investigation 

Employers should conduct “good faith” investiga-
tions and reach reasonable conclusions.  Employers’ 
decisions need not be one hundred percent accurate so 
long as they are reasonable in light of the objective, 
unbiased investigation taken.  Following the proce-
dures outlined above will help employers move in the 

right direction toward conducting investigations that 
meet the “good faith” standard required by law. 
Be Prepared to Manage/Handle Internal & 
External Communications 

In any situation involving an employee complaint 
of sexual harassment, the employer should treat every 
piece of information as confidential.  That said, it is 
inevitable in many situations that information must 
be shared with internal and external constituents.  In-
ternal constituents include, among others, company 
owners and investors, employees, board members, 
former employees and students in an educational set-
ting.  External constituents may include the press, 
the public at large, business partners, vendors, etc.  
The key is to pro-actively manage the possibility of 
needing to communicate information obtained and 
not wait until the last minute to do so.  Employers 
should consider seeking the advice of counsel before 
instituting any communications plan and/or drafting 
communications.  Counsel will also assist in preserv-
ing information and/or documents protected by the 
attorney-client privilege.  If the last few months have 
taught the public anything, hiding from complaints of 
sexual harassment will not nurture an open working 
environment where individuals feel safe to come for-
ward.  Unless they take steps such as those outlined 
above, employers may find themselves entangled in 
damaging scenarios. 


