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My year as chair of the MSBA Estates 
and Trust Law Section Council is 
coming to a close.  The tax law 
changes at the federal and state level 
continue to require our vigilance for 
planning purposes.  We have delivered 
several continuing legal education 
opportunities for bar association 
members.  Please watch for additional 
programs that have been scheduled and 
those that are still in the planning stages 
and will be scheduled in the near future.

The Section Council continues to 
monitor state legislation which may 
affect our clients and our practice.  

In this past legislative session, the 
Section Council followed 48 bills 
and, of these, actively supported or 
advocated amendments to 16.  The 
Advanced Estate Planning Institute 
was held May 23rd and included 
an update of legislation that passed 
and legislation that did not pass.

Here are a few bills that passed:
• T h e  M a r y l a n d  e s t a t e  t a x 

threshold  wi l l  be  f ixed a t 
$5,000,000 for decedents dying 
on or after January 1, 2019.  The 
legislation includes portability 
of a deceased spouse’s unused 

exemption following federal rules.
• Senate Bill 292 allows the transfer 

of not more than two automobiles 
to a surviving spouse without 
requiring an estate administration 
but only if the spouse is the only heir 
or legatee, the automobiles are the 
only probate assets, and the spouse 
certifies to the Motor Vehicle 
Administration that all debts and 
taxes of the decedent have been 
paid.  The same legislation applies 
to boats valued at $5,000 or less 
passing to the surviving spouse.
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• Beginning July 1, 2018, real estate transferred 
from a revocable trust to a beneficiary as a result 
of the death of the settlor will be exempt from 
transfer and recordation taxes.  Similarly, automobiles 
transferred from a revocable trust to a beneficiary as 
a result of the settlor’s death will be exempt from the 
motor vehicles excise tax and certificate of title fee.

• Also effective July 1, 2018, Senate Bill 999 
amended Tax-Property Sections 12-108 and 12-
117 to add limited partnerships and statutory 
trusts to the list of business entities to which the  
recordation and transfer tax exemption applies for 
transfers between entities with identical ownership.

• Several bills amended the Maryland Trust Act.  Senate 
Bill 267 and House Bill 491 allow a settlor to select the 
governing law jurisdiction for a trust as long as it does 
not override a “strong public policy” of the jurisdiction 
having the “most significant relationship to the matter 
at issue.”  Senate Bill 348 and House Bill 444 provide 
that an action contesting the validity of a revocable trust 
must be brought within the earlier of one year of the 
decedent’s death or six months following delivery of a 
copy of the trust and the requisite notice by the Trustee 
to the person bringing the action.  Senate Bill 1014 and 
House Bill 474 provide that a breach of trust action 
must be brought within one year after the beneficiary 
bringing the action is sent a report that “adequately 
discloses” the existence of the transaction in question.

• Senate Bill 1239 allows a parent to designate a 
standby guardian to serve in the event that the 
parent is subject to an “adverse immigration action.”

The Section Council continues to work toward a solution to the 
current uncertainty surrounding the spousal elective share in 
Maryland.  A bill passed the Senate this session but did not get 
a vote in the House.  At the encouragement of the legislature, 
the Section Council reviewed Maryland’s intestacy statute.  
A bill was submitted that would bring Maryland’s intestacy 
laws more in line with national trends; however, this bill 
did not pass.  The Section Council is preparing a decanting 
statute after reviewing the uniform laws committee’s 
act and various statutes passed in neighboring states. 

The Section Council is actively watching the promotion, 
by technology companies, of electronic wills.  The state 
of Nevada recently adopted a very broad electronic wills 
statute, and a bill is pending now in DC.  One concern is 
that witnesses are not required for a Nevada e-will if a 

testator uses an “authentication characteristic” unique to the 
testator, and if witnesses are required, they do not have to be 
physically present with the testator.  Further, a testator need 
not be a resident of Nevada (nor physically present in Nevada) 
to execute a valid Nevada will.  Simply following the Nevada 
statute and transmitting the “authoritative copy” to a Nevada 
custodian makes it a valid Nevada will and deems the execution 
of the will to have taken place in Nevada.  The problem for 
Maryland is that Maryland recognizes a will executed outside 
of the state if it is properly executed under the laws of the 
place where the will was executed.  The Section Council 
will be monitoring this rapidly developing area of the law.

I have been honored to serve as a member of the MSBA 
Estate and Trust Law Section Council for many years.  It has 
a been a tremendous pleasure to serve with a group of highly-
skilled, caring, and thoughtful lawyers who voluntarily 
devote many hours of non-billable time to improving the law 
for Maryland residents and for the lawyers who serve them.

Editors’ Note

Our goal is for the Estate and Trust Law Section Newsletter 
to provide current, useful information on areas of interest to 
Section members.  The Newsletter can be better tailored to 

suit members’ needs with input from you.  If you would like 
to suggest a future topic or change of format, or if you would 

like to submit an article, please contact:

Anne W. Coventry
Pasternak & Fidis, P.C.

7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814

(301) 656-8850
acoventry@pasternakfidis.com 

Janet I. McCurdy
Linowes and Blocher, LLP

31 West Patrick St., Ste. 130
Frederick, MD 21701

(301) 620-1175
jmmcurdy@linowes-law.com 
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Engaging. 
Inspiring. 
Essential.

The MSBA annual meeting in Ocean City will be held from Wednesday, 
June 13th through Saturday, June 16th.  The Section Meeting will be held 

Friday June 15 at 8:00 a.m. The Section will present an instructional program 
immediately following the brief Section meeting; speakers James Constable 

(Wright Constable & Skeen) and Marianna Batie (Law Office of Marianna Batie) will 
present on the subject of farm succession planning.

For more information, visit www.annualmeeting.msba.org  
or call Wanda Claiborne of the MSBA at 410-685-7878.

Maryland State Bar Association
Legal Summit & Annual Meeting 2018

June 13-16, 2018 | Ocean City, MD

Keynote Speakers

Wednesday, June 13 at 1 p.m.
ALBERTO GONZALES
Former Attorney General  

of the United States

PREET BHARARA
Distinguished Scholar, NYU 

School of Law & Host of  
Cafe’s Stay Tuned With Preet



4

Twice, recently, a movie has filled my head with ideas 
about how information is shared in the past and the present.  
Watching “The Post” transported me back to 1971, when 
the Pentagon Papers were leaked to the press revealing 
a massive cover-up of the American actions in Vietnam.

Imagine if the Pentagon Papers were published today.  In 
1971, the Washington Post struggled to get the text of the 
story about the Pentagon Papers set in linotype, printed, 
on the trucks and on the street first thing in the morning.  
Now the news cycle is unending.  In the age when more 
and more information is delivered by computers to other 
computers over the Internet, traditional newspapers and 
similar media must fact-check and publish on a 24/7 basis.

Not only can information be shared quickly, but also 
it can be shared through channels the public does not 
always understand.  Not long after watching “The Post,” 
I watched “The Fifth Estate,” a film about the rise of 
WikiLeaks.  It focuses on how Julian Assange used a 
small group of technologically sophisticated followers to 
hack into computer networks and reveal ugly truths about 
governments, their secret policies and clandestine agendas.  

“The Post” and “The Fifth Estate” illustrate how information 
has been transmitted to the public.  These movies remind 
me of how much the speed and channels of how we get 
our information have changed over time.  The recent 
Facebook and Cambridge Analytica disclosures illustrate 

that those same changes apply to information about us.

We should not be surprised that “free” services like Facebook 
and Google have been collecting data on us.  Collecting 
such data helps these services operate more efficiently and 
profitably, providing links, news, more accurate searches and 
other features that serve and monetize our needs and interests.  

The next time that you use Facebook, note the various 
postings that appear from sources that are not your friends.  
Ask yourself, “why am I seeing this?”  Here is personal 
example:   We have dogs.  I like to post pictures of them 
from time to time.  I “like” posts by friends about their 
pets.  I “like” sites that try to help place stray animals.  
Facebook keeps track of these activities.  It then puts 
commercial items in my feed that relate to my likes.

Very, very few of us ever read the Terms of Service 
Agreements, but we have an expectation that our information 
is being used for finite purposes that facilitate our use 
of a particular application or website or electronic 
service.  If so, it appears we are naive.  It is being shared. 

Perhaps in sharing this data with Cambridge Analytica, 
Facebook had limited objectives, but Cambridge Analytica 
went beyond those objectives to use the data for other 
purposes.  Even Facebook may have lost control of 
the speed and channels of information flow these days.

By Robert C. Young, Esq.
(Dedicated to Carl Dyneka and Wesley C. Clark)

Deja Vu all oVer agaiN 
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SEARCHING THE MSBA ESTATE & TRUST LAW 
EMAIL LIST ARCHIVES 

For those persons wishing to review past messages on the MSBA Estate and Trust 
Law Listserv, they are archived and can be accessed as follows: 
1. Enter the following address in your Internet browser: archives.msba.org
2. Login using the email address used on the listserv and click OK. 
3. Click on reset password because this is not the same as the one you use on  
 msba.org.
4. Click on “email password”
5. A temporary password will be sent to your email address.  This is only good  
 for one hour.
6. Chose a password which must be at least 8 characters in length and include at  
 least one uppercase character and one number and one special character (i.e. 
 &^*%+= )
7. This is the Lyris Archives password. 
8. Enter the following address in your Internet browser: archives.msba.org
9. Enter your email address and your new Lyris password.
10. You will then see listservs of those lists you are subscribed to. 
11. Choose the list you wish to view. 
12. You will then see a list of recent messages. 
13. To search past messages choose “search” from the  
	 navigation	menu	on	the	left.	
14.	 By	using	the	advanced	search	options	you	can	 
	 search		the	archives	for	particular	words	in	the	 
	 entire	message,	header,	or	body,	and	you	can 
 exclude words from the search.
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By Lindsay R. DeMoss D’Andrea,
Baker Donelson

and
Laura A. Melia,

Miles & Stockbridge

highlights From the 52ND aNNual heCkerliNg 
iNstitute oN estate PlaNNiNg

Just one month after the passage of the Tax Cuts and Jobs 
Act, the University of Miami School of Law hosted its 
52nd Annual Heckerling Institute on Estate Planning in 
Orlando, Florida.  Despite written materials being due well 
before President Trump signed the bill on December 22, 
2017, the faculty was still able to cover the ways in which 
the new laws will impact estate planning and what changes 
we need to consider when advising our clients.  The faculty 
presented on a number of other interesting topics as well.  

I. Recent Developments
The Recent Developments panel (this year consisting 
of Steve Akers, Carol Harrington, and Professor Jeff 
Pennell) (the “Panel”) reviewed selected sections from 
Public Law No. 115-97, signed into law on December 
22, 2017, and informally known as the “Tax Cuts and 
Jobs Act” (though that title was removed from the final 
bill to satisfy Senate parliamentarian rules) (the “Act”).  

The presentation focused largely on the Act’s sweeping 
changes to the Federal estate, gift, and generation-skipping 
transfer taxes:  the basic exclusion amount was increased 
from $5 million per person and $10 million per married 
couple to $10 million per person and $20 million per 
married couple.  The exclusion continues to be adjusted 
annually for inflation, though rates are now tied to the 
Chained Consumer Price Index for All Urban Consumers.  
This change in index will slow inflation, resulting in higher 
tax levels. The exclusion amount now equals $11,180,000 
for individuals and $22,360,000 for married couples.

The Panel then discussed the sunset clause effective 
for decedents dying on or after January 1, 2026.  While 
there was no consensus on what 2026 might bring, it was 
recommended that practitioners invest in crystal balls.  
Considering the possibility of the law sunsetting and/or a 
change in administration, the panelists discussed the claw 
back risk - that is, the risk that date of death exclusion 
values would apply to earlier lifetime gifts.  New §2001(g)
(2) directs the Secretary to issue dispositive regulations 
to account for the difference between values consistent 
with the “purpose” of the statute. Unfortunately, the 

purpose of the statute is also subject to debate.  In general, 
each panelist agreed that the likelihood of a claw back is 
relatively low.  Other developments of interest include the 
regulatory environment under the Trump administration, 
the Powell case relating to family limited partnerships 
(discussed further below), developments with portability, 
and retroactive relief for same-sex married couples.

II. Small Business Deduction
Martin M. Shenkman presented on the new §199A 20% 
deduction on Qualified Business Income.  In conjunction 
with the decrease in the corporate tax rate to 21%, Congress 
attempted to provide small businesses with a similar 
reduction.  Section 199A, allows a 20% deduction against 
the “Qualified Business Income” (“QBI”) of a “Qualified 
Business or Trade”.  QBI is, in short, the net business 
taxable income excluding, inter alia, wages or guaranteed 
payments to a business owner, passive investment income, 
and short-term and long-term capital gains.  A Qualified 
Trade or Business is defined under the statute as any business, 
except a “Specified” Trade or Business.  A “specified” 
trade or business is one in which the principal asset is the 
reputation or skill of the owner(s).  Therefore, most (but not 
all) professional associations, including legal, accounting, 
financial, and health services, are excluded from the deduction.  

Mr. Shenkman suggested some opportunities that may be 
available under the new §199A, including gifts to non-
grantor trusts, split-dollar agreements, equalization of 
gifts, forgiveness of loans, and restructuring entities.  He 
was quick to add, however, that the new law is fraught 
with inconsistencies, uncertainties, exclusions, and phase-
outs.  For that reason, it was suggested that practitioners 
wait for IRS regulations and administrative guidance 
before making any changes related to the new law.

III. Issues Relating to Basis
A major win under the Act is the retention of the step-up in 
basis under §1014(a), which remains an important component 
of estate planning.  With the combination of portability and 
an applicable exclusion amount now exceeding $11 million, 
income tax planning may be of paramount importance for 
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many clients.  As Professor Sam Donaldson reminded us, 
“it’s all about that basis, ‘bout that basis, ‘bout that basis.”

Basis Under the Treasury-IRS Priority Guidance Plan 
The Panel reviewed the Treasury-IRS Priority Guidance Plan 
(the “Plan”) released on October 20, 2017, which covers the 
12-month period beginning July 1, 2017 and ending June 
30, 2018.  The Plan addressed a few issues relating to basis:

• Basis Consistency Under 1014(f) and 6035

The Plan identified certain burden reducing projects that 
the Service believes can be completed by June 30, 2018, 
including finalizing the proposed regulations under §§1014(f) 
and 6035.  The proposed regulations (published March 4, 
2016) contain particularly harsh requirements, including (a) 
the requirement to provide estate tax values to beneficiaries 
30 days after the estate tax return is filed, (b) the requirement 
that successive transferors furnish those estate tax values to 
recipients of gifts and other transferees in carryover basis 
transactions, and (c) the “zero basis” rule for the recipients 
of property omitted from the 706.  Somehow, finalizing 
the proposed regulations has been identified as “burden 
reducing.”  However, the panel inferred that Treasury 
and the IRS may find workarounds to those burdens.

• Basis of Grantor Trust Assets at Death

New in 2015 under Part 4 entitled “General Guidance,” Rev. 
Proc. 2015-37 added “[w]hether the assets in a grantor trust 
receive a §1014 basis adjustment at the death of the deemed 
owner of the trust for income tax purposes when those assets 
are not includible in the gross estate of that owner under 
chapter 11 of subtitle B of the Internal Revenue Code” to the 
list of “areas under study in which rulings or determination 
letters will not be issued until the Service resolves the issue 
through publication of a revenue ruling, a revenue procedure, 
regulations, or otherwise.”  Given the timing of Rev. Proc. 
2015-37 and PLR 201544002 issued just one day later (holding 
that assets in a revocable trust created by foreign grantors for 
their U.S. citizen children would receive a stepped-up basis 
at the grantors’ deaths), the Panel observed that the two may 
be related.  If that is the case, then the regulation project 
may target only foreign trusts.  It may also be possible that 
the Trump Administration will expand the project’s focus.

Basis Adjustment Planning
The Panel also suggested that, given the changes to the 
estate tax under the Act, most clients will not owe estate 
tax; thus, planning for basis adjustments may be more 
important than planning for estate taxes.  To that end, the 
Panel identified several basis adjustment planning techniques:

• Basis Adjustment at Death of Settlor
• Give an independent party the authority to grant 
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a testamentary limited power of appointment to 
the settlor to cause estate inclusion under §2038 
and a basis adjustment under §1014(b)(9).  See, 
Estate of Skifter v. Commissioner, 468 F.2d 699 
(2d Cir. 1972).  However, it is not entirely clear 
whether the settlor will be treated as having a 
power causing inclusion in her gross estate if 
the independent party never actually grants the 
limited power of appointment to the settlor.

• Basis Adjustment at Death of Beneficiary
• Make distributions to the beneficiary.
• Have someone grant a general power of 

appointment to the beneficiary (being cognizant 
of the potential impact on creditor’s rights under 
state law).

• Use formula general powers of appointment 
(discussed in more detail, below).

• Invoke the Delaware Tax Trap.

Additional basis planning techniques surfaced in Paul Lee’s 
session entitled “Putting It On & Taking It Off:  Managing 
Tax Basis Today for Tomorrow,” in which he discussed a few 
likely scenarios where clients can achieve a step-up in basis:
• “Free-Basing” - for clients whose estates are not taxable 

for Federal or state estate tax purposes, §1014(a) allows a 
free step up in basis for all assets includible in the client’s 
estate.  This is especially important for copyrights, 
trademarks, oil and gas investments, artwork, low 
basis stock, and other zero or low basis assets, and less 
important for assets representing IRD and IRAs, which 
derive no benefits under §1014(a).

• Grantor Trust Swapping - for clients who have 
intentionally defective grantor trusts, swap out the low 
basis asset in the IDGT for a high basis asset held by 
the grantor.

• Removing Valuation Discounts - use Powell v. 
Commissioner, 148 T.C. No. 18 (May 18, 2017), as a 
sword to argue that assets in a family limited partnership 
are included in the partner’s gross estate under §2036(a)
(2) and avoid any valuation discounts.  

Additional detail on the Powell case is warranted here, given 
its unusual holding.  In most family limited partnership 
(“FLP”) cases, the IRS argues that the assets of an FLP 
should be included under §2036(a)(1) under the theory 
of a transfer to the FLP with an implied agreement of 
retained enjoyment.  A few prior cases have involved the 
less common argument by the IRS that assets of an FLP 
were includible under §2036(a)(2), due to the decedent’s 
retention of a general partnership interest. See, e.g., 
Strangi v. Commissioner, 115 T.C. No 35 (November 30, 

2000); Estate of Turner II, 138 T.C. No. 14 (March 29, 
2012) (Kimbell and Mirowski also involved §2036(a)(2), 
but the Courts there held that §2036(a)(2) did not apply).  

In Powell, a case with bad facts involving aggressive 
deathbed planning, the Tax Court extended the application 
of §2036(a)(2) where the decedent owned only a limited 
partnership interest.  The Court held that §2036(a)(2) applied 
because (1) the decedent could have teamed-up with the other 
partners to dissolve the partnership, and (2) the decedent’s 
son - the general partner and her agent under a power of 
attorney - could control distributions.  While in ordinary 
circumstances this would be an alarming holding, Powell 
may provide a planning opportunity for clients looking 
to cause inclusion of FLP assets for estate tax purposes.

Later in the week, Turney Berry and Ellen Harrison joined Paul 
Lee for a session on building basis.  There, they elaborated 
on using general powers of appointment to generate a basis 
adjustment at the death of the powerholder, particularly in 
the context of existing trusts with highly appreciated assets.  
Generally, such a trust will need to be reformed under state 
law to grant a power of appointment to a powerholder.  
The ideal power of appointment will be a testamentary 
general power of appointment exercisable only (a) with 
the consent of a non-adverse person, (b) over appreciated 
assets, and (c) over assets in value that do not exceed the 
powerholder’s remaining applicable exclusion amount 
(taking into account all other assets includible in her estate 
for estate tax purposes).  When selecting the powerholder, 
consideration must be given to his or her health and age (since 
the powerholder must, in fact, die for the assets subject to the 
power of appointment to obtain a step-up) and the likelihood 
that the powerholder would exercise the power (since, 
generally speaking, that would be an undesirable outcome).

IV. Buy-Sell Agreements
As part of a new learning track for Closely-Held Business 
Planning, Louis A. Mezzullo presented on Buy-Sell 
Agreements.  When deciding the best way to structure a 
buy-sell agreement, practitioners should consider: the type 
of the entity, the value of the entity as a going concern, the 
value of the entity (book, market or liquidation valuation), 
financial condition of the owners, age and general health 
of the parties, restrictions, conflicts of interest and how the 
buy-out is to be funded.  When using life insurance to fund 
a buy-sell, practitioners should be aware of the three general 
options:  Cross Purchase (partners purchase insurance); 
Redemption Agreement (the entity purchases insurance); 
and a Hybrid Approach (a combination entity/partner 
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insurance purchase with additional funding provisions).  

Mr. Mezzullo then discussed the many possible pitfalls 
including; transfer for value rules, accumulated earnings tax 
(applicable to C corps only), effect on credit, capital gains 
treatment for the seller, basis and deductibility of interest.

V. Trustee Discretion
Also new to the institute this year was a separate learning track 
for Planning with Trusts.  One presentation in this track covered 
trustee discretion, in which Amy Kanyuk advocated for the 
need to provide better guidance in trust instruments when 
advising trustees regarding the exercise of their discretion.  
While acknowledging that purely discretionary trusts with 
little guidance can sometimes work (i.e. when everyone gets 
along), she suggested that many situations call for more 
deliberate drafting, incorporating the grantor’s intent and 
clear guidance.  She gave the following practical drafting tips:
• Clearly articulate the scope of the trustee’s discretion in 

the trust agreement (i.e. if the spouse and children are 
beneficiaries of the same trust, is the spouse the favored 
beneficiary?  Should children be the only permissible 
appointees of the spouse’s power of appointment?  If the 
trust will own real property, can the spouse live there rent 
free?  If so, who covers the other expenses associated 
with the property?).

• Avoid mixing a mandate (“shall”) with a discretionary 
standard (“in the trustee’s sole and absolute discretion”) 
to avoid confusion and interpretation issues.

• Consider whether an ascertainable standard for 
distributions (i.e. HEMS) is a ceiling or a floor, and 
whether such a standard is necessary in the absence of 
traditional tax concerns.

VI. Planning in Anticipation of a Difficult Beneficiary
As part of the Litigation track, two sessions focused on 
planning in anticipation of a difficult beneficiary and 
avoiding post-death administrative nightmares.  Andrew 

Pharis gave an exceptional session on planning where 
there is a high risk of litigation.  He suggested that in 
high risk cases, the estate planner should give special 
attention to creating a record that includes one or more 
of the following:  (a) a report of contemporaneous mental 
capacity testing performed by a qualified professional; (b) a 
report from a third-party interview conducted to determine 
whether there has been undue influence, duress, fraud, 
or mistake; and (c) a videotaped document execution.  
Careful consideration and analysis of the circumstances of 
each client was advised, as there is no clear consensus on 
whether these strategies are effective, and the answer will 
likely vary depending on the particular client involved..

In a special session on preventing post-death administrative 
nightmares, a panel reviewed ten case studies and discussed 
additional planning strategies to prevent or mitigate 
litigation, including the following strategies:  (a) use a 
broad in-terrorem clause; (b) include fee-shifting provisions 
directing the payment of litigation fees from the trust 
or estate; (c) think carefully about tax apportionment 
clauses and be sure to advise the client on tax issues; (d) 
give pecuniary bequests rather than shares of residue 
to reduce beneficiary oversight of the fiduciary; (e) 
include an exculpation clause for trustees and personal 
representatives; (f) consider naming a corporate fiduciary; 
and, (g) consider a family meeting prior to the client’s death.

VII. Closing Thoughts
The 2018 institute covered a broad range of topics, from 
fundamentals to elder law, and from litigation to charitable 
giving.  The institute also has two new learning tracks for 
closely-held business planning and planning with trusts, 
mentioned above.  While there was more “certainty” in 
this year’s presentations as a result of actual tax legislation, 
much remains to be seen as we await final regulations and 
consider the possibility that much of the new law could 
sunset in 2026 or be undone by a new administration in 2020.  
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JOIN THE ESTATE AND TRUST LAW E-MAIL LIST

The Estate and Trust Law Section offers an active e-mail list 
which is open to Section members. The e-mail list provides 

Section members the opportunity to post questions or 
comments concerning issues relevant to the practice of 

estate  and trust law. Members may also use the e-mail list to 
communicate with other Section members on items of general 

interest to the membership.

To subscribe to the e-mail list, please call 
(410) 685-7878 and speak with the 

membership department.
Questions or comments about the e-mail list may be directed to  

the Estate and Trust Law Section care of Kimberly C. Aviles  
at kaviles@csalaw.com.

MEMBER NEWS
Please send your professional news 

or announcements to:

Anne W. Coventry
Pasternak & Fidis, P.C.

7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814

(301) 656-8850
acoventry@pasternakfidis.com

Janet I. McCurdy
Linowes and Blocher, LLP

31 West Patrick St., Ste. 130
Frederick, MD 21701

(301) 620-1175
jmmcurdy@linowes-law.com 

mailto:kaviles%40csalaw.com?subject=
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By Lisa Lawler Graditor, Esq and
Janet I. McCurdy, Esq

Linowes and Blocher LLP

summary oF the 2017 aDVaNCeD tax iNstitute
Deconstructing Different flavoreD freezes – a 
comparison of popular estate freeze techniques  

N. Todd Angkatavanich, Esq. provided an in-depth overview 
of three estate freeze techniques:  Grantor Retained Annuity 
Trusts (GRATs), Sales to Intentionally Defective Grantor 
Trusts (IDGTs), and Preferred Partnerships.  Common 
amongst all three of these planning techniques is that the 
senior family member transfers an asset to a junior family 
member in exchange for the receipt of a cash-flow interest 
(e.g., a promissory note, a fixed annuity interest, or a preferred 
interest payment).  Each of the three techniques has upsides 
and downsides discussed below, which are relative to the 
particular client’s investment horizon, desire for certainty, 
desired rate of return, and need for multigenerational planning.  

GRAT
Of the three planning techniques discussed, GRATs are the 
most conservative.  GRATs appeal to clients who desire 
certainty, because Section 2702 of the Internal Revenue Code 
provides clear statutory authority for their use.  While this 
statutory authority is a clear upside, the failure to adhere to 
the strict statutory requirements outlined in the Section 2702 
Treasury Regulations can result in a significant deemed gift 
and corresponding tax consequences.  The basic structure 
of a GRAT is as follows:  a senior family member Grantor 
transfers assets into an irrevocable trust (a Grantor Retained 
Annuity Trust), which trust provides a mandatory stream 
of annuity payments to the Grantor (in a fixed amount and 
payable at least annually) for a term of years selected by 
the Grantor.  Upon the expiration of the annuity term, the 
remaining assets (including all appreciation during the GRAT 
term) pass to the trust’s remainder beneficiaries without 
triggering any gift tax liability, and are not included in the 
Grantor’s estate for estate tax purposes.  Valuation at the 
time of transfer is critical, as transactions structured as a 
“zeroed-out” GRAT, where the value of the transferred asset 
nearly equals the present value of the annuity stream, will 
cause the amount of the gift tax due in conjunction with the 
initial transfer to be zero.  However, in the event of a gift 
tax audit that adjusts the valuation, Section 2702 provides 
for an automatic recalculation of the annuity payment to 
offset the increased valuation and results in the amount of 
the remaining gift roughly equaling zero.  The success of 
GRATs as a planning tool is contingent upon the Grantor 
surviving the annuity term.  Death of the Grantor during 

the term will cause some or all (depending on what amount 
of the assets are required to produce the remaining annuity 
payments) to be included in the Grantor’s estate.  The formula 
used to calculate the amount includable in the Grantor’s 
estate is set forth in Treasury Regulation 20.2036-1(c)(2)(i).  
Perhaps the greatest downside of GRATs is that the estate 
tax inclusion period rule (which prohibits GST exemptions 
from being allocated to a trust, if the death of the grantor 
during the term would trigger inclusion of the trust assets 
in the grantor’s estate), makes it difficult for practitioners 
to structure GRATs as multigenerational GST-exempt 
trusts.  Clients seeking the predictability of GRAT who also 
require multigenerational planning can consider combining 
a GRAT with a preferred partnership (discussed below).    

IDGT
Sales to Intentionally Defective Grantor Trusts appeal 
to clients with significant risk tolerance and a need for 
multigenerational planning.  The basic structure of an IDGT 
is the sale of an asset by a senior family member to a grantor 
trust, for fair market value, in exchange for a promissory 
note bearing interest at the applicable federal rate in effect 
on the transaction date.  The sale shifts appreciation out 
of the grantor’s estate and into the trust, which can be 
structured as a multigenerational GST-exempt trust in order 
to achieve multigenerational wealth transfers.  Because 
the sale is from a grantor to a grantor trust, there should 
be no gain recognition for income tax purposes, and the 
grantor will remain personally liable for the income taxes 
associated with assets in the trusts, allowing the assets 
to grow on an income-tax free basis.  Because gift tax is 
avoided on the grounds that the transaction is an exchange 
for fair market value, it is critical that the purchasing trust 
has sufficient equity to support the debt service under the 
promissory note (10% equity is the working rule for many 
practitioners based upon the IRS’s rulings in Private Letter 
Rulings 9436006 and 9535036); and that the note be treated 
as a valid debt (payments actually paid on time, demands 
made for late or nonpayments, and interest payments 
properly reported on the lender’s income tax returns).  

The IRS has attempted to recharacterize transactions that 
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fail one or more of these tests as gifts with retained interests 
valued at zero, rather than sales of the transferred asset, 
triggering significant gift tax liability.  The use of this tool 
for hard-to-value assets, such as closely held businesses, 
presents risks for clients, as there is no automatic adjustment 
provision in the Code for IDGTs in the event of a gift tax 
audit, like that for GRATs discussed above.  Practitioners 
can employ drafting techniques to mitigate some of this 
risk, such as (i) structuring the transfer in reference to a 
defined dollar amount of interest in an entity instead of a 
specific number of shares (rendering adjustments to the 
per-share value of interests inconsequential to the gift tax 
analysis), (ii) including a provision that would obligate the 
purchaser to deliver an additional promissory note in the 
event of a gift tax audit if the amount determined exceeds 
a certain stated amount, or (iii) including a defined-value 
provision in which the grantor transfers a set number of 
shares in an entity to be divided between a gift-taxable 
entity and nontaxable entity, and the allocation of the 
transferred shares between the two donees is determined 
only after the final value of the shares is determined for gift 
tax purposes.  Given the risk involved with this planning 
technique, careful consideration should be given to whether 
to report the sale transaction on a gift tax return in order to 
start the 3-year statute of limitations for an IRS challenge.  

Preferred Partnership
Partnerships can be structured to freeze a senior family 
member’s interest and to transfer all future growth and 
appreciation to junior family members gift tax free.  This 
is achieved by creating or recapitalizing a partnership to 
create two classes of interests.  One is a preferred interest, 
which is structured to comply with the qualified payment 
right rules under Section 2701 of the Code and to provide 
the senior family member partner with a preferred coupon 
containing a fixed-percentage payment return on his or 
her preferred capital (payable at least annually and on a 
cumulative basis) and a liquidation preference (the right to 
receive back its preferred capital upon liquidation).  The 
other class of interest is the growth class owned by junior 
family members (or trusts for their benefit) who contribute 
assets to the partnership in exchange for their common 
interests.  Partnership assets are invested in such a way as to 
outperform the required preferred coupon payments, so that 
the growth in the partnership flows to owners of the common 
interests, shifting the value of the future growth to the junior 
family members.  A qualified appraiser should be retained to 
determine the proper coupon rate in reference to the factors 
outlined in Revenue Ruling 83-120:  yield compared to 
risk-adjusted market comparables; coverage of preferred 
coupon; dissolution protection; voting rights; and lack of 
marketability.  Section 2036 considerations remain relevant 

for preferred partnerships to avoid estate tax inclusion.  Thus, 
the partnership agreement must be drafted to ensure that 
the senior family member transferor does not retain control 
rights or interests that would trigger estate tax inclusion.  

Malpractice as it Relates to Wills, Trusts, and Estates 
Presenters:  Sean Ginty, Esq. and Deborah Rood, CPA, MST
Sean Ginty provided a brief overview of the relative 
malpractice risk in the estates and trusts practice area – 
12.05% of all claims in 2015.  This rate has been steadily 
increasing, and Mr. Ginty speculates that the practice 
area may soon become the second or third most claims-
generating area of law.  Factors driving the increase in 
claims are:  the aging population; interactions with various 
family members leading to allegations of conflict of interest 
and undue influence; blended marriages; constant changes 
in the law; and the large financial impact caused by small 
drafting errors.  The average per-claim cost for a trusts 
and estates claim is $100,000, with the most frequently 
asserted errors being:  improper drafting or recording of 
documents; improper handling or disbursement of funds; 
conflicts of interest; failure to follow client instructions; 
failure to understand or anticipate tax liability; and 
failure to know or accurately apply the law.  Three areas 
of particular risk are:  serving as a fiduciary; providing 
estate planning services; and preparing estate tax returns.

Lawyers serving as fiduciaries
 As a preliminary matter, Mr. Ginty cautioned 
attorneys from dabbling in this area at the request of long-
standing clients, as the most common risks associated 
with serving as a fiduciary are unintentionally becoming a 
fiduciary, inexperience, conflicts of interest, and expectation 
gaps with beneficiaries.  To mitigate these risks, he 
suggests defining the scope of the engagement in written 
engagement letters, wills, and trust documents, maintaining 
the relationship defined in the engagement letter, evaluating 
co-trustee relationships, and appreciating when conflicts 
of interest may arise.  He cited ABA Formal Opinion 02-
246, which addresses lawyers serving as fiduciary for an 
estate or trust, and the case of Hanna v. Williams et al, 34 
Mass.L.Reptr.230 (Mass. Sup. Ct. 2017) to reiterate the 
importance of meeting directly with infirm, but competent 
trust beneficiaries, and not communicating solely with other 
family members, who may have divided into contentious 
factions.  He emphasized the importance of discussing the 
role, tasks, and skill set required of the fiduciary and the pros 
and cons of appointing the attorney to perform them, and 
the importance of disclosing in writing the fee to be charged 
for performing these services, which must be reasonable.  
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Finally, the attorney needs to analyze the conflict of interest 
rules that would apply to situations in which the attorney 
or her firm represents interested persons in other matters.    

Caselaw Updates in Estate Planning 
The presenters highlighted several recent Maryland cases, 
ethics opinions and an ABA Model Rule on drafting and 
capacity.  Zook v. Pesce, 91 A.3d 1114 (Md. 2014), upheld 
the testamentary exception to the Attorney-Client Privilege.  
Attorney Grievance Com’n v. Saridakis, 936 A. 2d 886 (Md. 
2007), disciplined an attorney who prepared a will that 
included a $400,000 bequest to herself, but referred the client 
to an attorney with whom she shared office space to serve as 
independent counsel.  Two Maryland Ethics Opinions (2003-
08 and 2015-02) addressed attorney liability for drafting 
charitable bequests to affiliated charities, and concluded that 
if a client wants to leave a bequest to a charity that the client 
knows his attorney supports or provides volunteer services 
to, then if the client made the decision before retaining the 
lawyer, no conflict waiver is necessary.  Otherwise, the lawyer 
must communicate and evaluate the conflict and obtain a 
waiver, if applicable.  With respect to capacity issues, he 
referred to ABA Model Rule 1.14, comment 3, which directs 
that when impairments are noted, the presence of a third party 
does not affect attorney-client privilege when necessary to 
assist in the representation.  The attorney should consider 
getting the third party to sign a confidentiality agreement and 
define the person’s role in the engagement letter.  He outlined 
several risk management tools to address intra-family 
disputes and conflicts of interest.  These include avoiding 
joint representation of spouses when only one is affluent, the 
marriage is unstable, there are children from a prior marriage, 
or one spouse has a past relationship with the attorney; 
addressing potential conflicts of interest in the engagement 
letter; documenting advice and strategies in protective letters 
or memos to the file; and, if engagement is limited in scope, 
documenting the scope of engagement in the engagement 
letter.  Finally, he addressed liability stemming from attorney 
preparation of estate tax returns, noting that most liability 
in this area is due to incompetence, missed deadlines, and 
failure to follow client instructions by making improper 
exclusions or failing to make elections.  In his opinion, 
these mistakes can be avoided by not dabbling, using a 
docketing system to avoid missing due dates, communicating 
with the executor, and providing support for tax returns.  

Update on Federal Estate and 
Gift Tax Legislation and Cases

Presenters:  Beth Shapiro Kaufman, Esq. and  
Megan E. Wernke, Esq.

Ms. Kaufman and Ms. Wernke provided an extensive 
update  on legis la t ive,  caselaw,  and regulatory 

developments relevant to the estate and gift practice.  

Procedural Developments
Notice 2017-12, 2017-5 I.R.B 742:  A taxpayer can now 
confirm the closing of an IRS examination of an estate tax 
return by requesting an account transcript.  An account 
transcript containing a “421” transaction code can now 
be relied upon as a substitute for an IRS closing letter.

Notice 2017-15, 2017-6 I.R.B. 783:  This notice provides 
special administrative procedures in the wake of the 
Supreme Court’s decision in U.S. v. Windsor that allow 
certain taxpayers to recalculate the remaining applicable 
exclusion amount and remaining GST exemption amount 
if (i) an allocation of the exclusion was applied to a 
transfer between spouses that did not qualify for the 
federal estate or gift tax marital deduction because of the 
application of the Defense of Marriage Act or (ii) if the 
GST exemption was allocated to transfers made prior to 
recognition of same sex marriages for federal tax purposes 
to or for the benefit of one or more persons in a same 
sex marriage, or to any other persons whose generation 
assignment is determined with reference to a same sex 
spouse.  Relief pursuant to Treas. Reg. §301.9100-3 is 
required if qualification for the reverse QTIP election 
would require a QTIP Trust or a Qualified Domestic Trust. 

Expansions on Availability of § 301.9100-3 Relief
Letter Ruling 201641018 (Released 8/7/2016).  The IRS 
approved an extension of time to file a QTIP election under 
Treasury Regulation § 301.9100-3 for a surviving spouse 
who filed a timely 706 electing portability, but failed to 
make a QTIP election due to an erroneous belief that the 
value of the estate was insufficient to fund the marital trusts.
 
Letter Ruling 201714020 (Released 4/7/2017).  IRS 
granted an extension of time to make a QTIP election 
where the decedent established a marital trust for the 
benefit of the spouse that met the requirements for a QTIP 
trust, but the CPA engaged to prepare the estate tax return 
identified the property passing to the marital trust as other 
than QTIP property on Schedule M.  The estate requested 
an extension of time under § 301.9100-3, and the IRS 
approved it, finding that the estate acted reasonably and 
in good faith reliance on a qualified tax professional who 
failed to make or advise the taxpayer to make the election.

Letter Ruling 201640006 (Released 9/30/2016).  
IRS approved § 301.9100-3 relief to allow for the 
late-filing of a final Form 706-QDT for a surviving 
spouse who became a  United States  c i t izen.
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Letter Ruling 201718026 (Released May 5, 2017); 
201724022and 201724023 (Released June 16, 2017):  
The IRS allowed a taxpayer husband and wife to 
make a late retroactive allocation of GST exemption.  

Developments Pertaining to Portability
In re Estate of Vose, 390 P. 3d 238 (Okla. January 17, 
2017):  The Oklahoma Supreme Court forced the executor 
of an estate to file an estate tax return electing portability 
for a surviving spouse, despite the existence of a prenuptial 
agreement waiving all rights and claims.  The Court held that 
the deceased spouse’s unused exemption amount is not the 
same as property acquired by one party during the course of 
the marriage; the waiver was invalid due to lack of actual 
or constructive knowledge, as the agreement was signed 
before Section 2010 was enacted; and the executor was 
required to file the return to avoid the loss to the surviving 
spouse, to whom the executor owed a fiduciary duty, as the 
surviving spouse is the only person who had an interest in 
and ability to use the deceased spouse’s unused exemption 
and had offered to pay for the preparation of the tax return.  

Letter Rulings on Extension of Time to Make Portability 
Election.  Numerous letter rulings have now established 
that § 301.9100-3 relief is available, and late portability 
elections will be accepted, when:  (i) the decedent’s estate 
was less than the applicable exclusion amount in the year 
of the decedent’s death; (ii) the decedent’s estate failed 
to file a federal estate tax return to make the portability 
election and discovered its failure to do so after the due date 
for making the election; and (iii) the taxpayer reasonably 
relied on the advice of a qualified tax professional who 
failed to make or advise the taxpayer to make the election.  

Revenue Procedure 2017-34, 2017-26 I.R.B. 1282 (June 9, 
2017).  A simplified procedure is now available to obtain an 
extension of time to elect portability when the first spouse 
to die was below the threshold for filing an estate tax return 
and the surviving spouse died after December 31, 2010 and 
was a citizen or resident of the US on the date of death.  No 
user fee applies, and the simplified procedure is available 
until the later of January 2, 2018 or the second anniversary 
of the decedent’s date of death.  The letter ruling procedure 
(and user fee) will apply to elections requested after 
the second anniversary of the decedent’s date of death.  

Developments on IRS Re-Assessments.  
Estate of Sower v. Commissioner, 149 T.C. No. 11 (2017).  
In examining the estate tax return of a surviving spouse 
who claimed the DSUE amount, the IRS also examined 
the husband’s prior return.  The IRS reduced the amount of 
the DSUE shown on the husband’s return and determined 

an estate tax deficiency against the wife’s estate as a result 
of the reexamination of the husband’s prior return.  Wife’s 
estate proffered four arguments contending the IRS should 
be prohibited from examining the husband’s return to 
determine the proper DSUE amount allowable to Wife 
estate, each of which were ultimately rejected:  (i) the estate 
tax closing document issued in connection with husband’s 
estate should be treated as a closing agreement under § 
7121 and the IRS should be estopped from reopening 
husband’s estate by the text of the document; (ii) the 
examination took place after the first closing document, 
and thus it constituted an improper second examination; 
(iii) the text of § 2010(c)(5)(B) and the regulations 
precluded the IRS from adjusting DSUE amounts for 
gifts made prior to 2010; and (iv) the IRS’ application of 
§ 2010(c)(5)(B) was contrary to Congressional intent to 
permit portability and was unconstitutional for lack of due 
process because it overrode the statute of limitations on 
assessment established in § 6501.  In upholding the IRS’ 
actions, the Court found:  (i) that the IRS was exercising 
inferred powers when it examined the predeceased 
spouse’s return; (ii) that the closing document was 
not a closing agreement under § 7121, because there 
was no negotiation between the IRS and the husband’s 
estate and the elements of equitable estoppel were not 
met; and (iii) that there was not an improper second 
examination because the wife’s estate was not examined 
twice.  The court held that the IRS may examine returns 
of each of the spouses whose DSUE amount is claimed 
to be included in the surviving spouse’s applicable 
exclusion amount, regardless of whether the period of 
limitations on assessment has expired for any such return.

Field Attorney Advice 20172801F (Issued May 10, 2017; 
Released July 14, 2017).  Although § 6501(a) gives the IRS 
three years to assess tax after the filing of a gift tax return, 
this period of limitation does not apply where gift tax returns 
were not filed or where the return filed did not adequately 
disclose the nature of the gift and the basis for the value 
reported.  Because the gift tax return may be examined many 
years later, as part of the estate tax audit, the presenters 
strongly advised practitioners to err on the side of very 
complete and thorough disclosures in the gift tax return   

Caselaw Developments Pertaining to Limited 
Partnerships 

Estate of Bever V. Commissioner, T.C. Memo 2016-
183.  The Court examined an attempted transfer of stock 
into a limited partnership and the subsequent transfer 
of 99% of the interests in that limited partnership to an 
irrevocable trust.  The Court denied any discount for 
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the inclusion of the limited partnership interests in the 
estate, after finding that there was no valid non-tax reason 
for the creation of the partnership; the grantor failed to 
receive full and adequate consideration for the property 
transferred to the partnership; the partnership failed to 
establish and maintain respective capital accounts for its 
partners and to show the interests of each partner; and 
that the estate failed to meet its burden to prove that there 
was no implied agreement that the decedent retained 
possession and enjoyment of the property transferred 
to the partnership, because the decedent continued to 
use them and failed to retain sufficient assets outside 
the partnership to meet anticipated financial obligations.  

Estate of Powell v. Commissioner, 148 T. C. No 18 (May 
18, 2017).  In another case involving valuation discounts 
for interests held by a decedent in a family limited 
partnership, the Court included the entire value of the 
underlying partnership assets in the decedent’s estate.  
Although the presenters considered this case an example 
of bad facts making bad law, the full tax court issued the 
decision, giving it strong precedential value.  The case 
involved a death bed transfer of $10 million worth of cash 
and securities into a limited partnership by an agent acting 
under a power of attorney who also served as the general 
partner of the limited partnership.  The Court first held 
that under § 2036(a)(2), the underlying assets transferred 
to the limited partnership must be brought back into the 
decedent’s estate because there were no significant non-tax 
reasons for the partnership (it was a death bed planning 
transaction performed a week before the decedent’s death, 
and the partnership conducted no business activities) and 
that there was an implied agreement to retain control of 
the use and enjoyment of the property.  Although the 
family argued that there could be no retained control, 
because the decedent transferred 99% of the limited 
partnership interest to a charitable lead annuity trust 
(CLAT), the transfer was voidable as an unauthorized 
act of the agent under the power of attorney (it did not 
authorize gifts greater than the annual exclusion amount 
to anyone other than the decedent’s descendants), and the 
transfer to the CLAT occurred within three years of death.  
Moreover, the Court held that the decedent or her agent 
acting as general partner, could dissolve the partnership 
and control the distributions from the partnership. 

Developments pertaining to Charitable Remainder 
Unitrusts

Letter Rulings 201714002 and 201714003. In two letter 
rulings, the IRS addressed the tax consequences associated 
with the court-ordered termination of charitable remainder 
unitrusts (CRUTs).  The attorney who prepared the CRUTs 

represented them to be structured as incomplete gifts to 
successor recipients because the original grantor reserved 
the right to change the successor recipient.  However, the 
attorney failed to include the reservation provision in the 
trust instruments.  Following the death of the grantor, the 
successor unitrust recipient and sole trustee petitioned the 
court to terminate the trusts due to these defects.  The IRS 
concluded that the trusts would not be respected as CRUTs, 
because the trusts did not function exclusively as charitable 
remainder trusts throughout their existence (because the 
trustee distributed amounts in excess of its annual net 
income to the income beneficiary), and that they would 
be considered split-interest trusts subject to § 4947(a)(2).  
Thus, the trusts were treated as private foundations for 
purposes of imposition of excise taxes on expenditures for 
distributions for non-charitable purposes and taxes for self-
dealing for making distributions to the successor recipient, 
a disqualified person, if distributions were made prior to 
termination of the trusts’ private foundation status.  The 
trusts were also required to file income tax returns and pay 
any income tax owed (interest and penalties) for open years. 

Developments Pertaining to Conservation Easements
15 West 17th Street LLC v. Commissioner, 147 T.C. No. 
19 (2016).  The Court denied an income tax charitable 
deduction for the gift of an historic preservation easement 
valued at $64.5 million, because the taxpayer did not 
comply with § 170(f)(8)(A) by securing and maintaining 
a contemporaneous written acknowledgment of the 
gift and stating whether the donee provided the donor 
with any goods or services in exchange for the gift. 

310 Retail, LLC v. Commissioners, T.C. Memo 2017-
164.   In another case addressing contemporaneous 
written acknowledgement requirements for the charitable 
income tax deduction, the Tax Court upheld the charitable 
deduction for a façade conservation easement after finding 
that the deed of easement satisfied the contemporaneous 
written acknowledgment requirement because the granting 
provision stated that the easement was given in consideration 
only of the mutual covenants conditions and terms set forth 
in the deed of easement and constituted an unconditional gift.   

Big River Development, LP v. Commissioner, T.C. Memo 
2017-166.  This case expanded the ability of a deed of 
easement to serve as a contemporaneous acknowledgment 
for purposes of § 170(f)(8)(A), by allowing the deed of 
easement to document the receipt of services in exchange for 
a conservation easement.  In this case, the donee performed 
monitoring services, but the deed of easement provided an 
adequate contemporaneous valuation of those services.

(continued on page 16)
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Recent Developments in GST Elections and Allocations:  
In a series of recent Letter Rulings, the IRS seems 
to be indicating that substantial compliance with the 
requirements relating to GST elections and allocations 
is sufficient, and has allowed modifications to trusts 
through declaratory relief, judicial reformation, and 
nonjudicial settlement agreements without jeopardizing 
the trusts’ grandfathered status.   See Letter Rulings:  
201731005 and 201731010 (Released August 4, 2017)
(substantial compliance); 201702016, 201702017, and 
20170218 (Released January 13, 2017)(non-judicial 
settlement agreements); 201707003 and 201707004 
(Released February 17, 2017)(declaratory judgement 
relief); 201735009 (Released September 1, 2017)(judicial 
reformation); and, 201712003, 201712004 and 201712005 
(Released March  24, 2017)(court ordered modification).  

Developments in Collection Efforts:  Two recent cases 
found a trustee and executor personally liable for estate 
and trust tax liability.  In United States v. Randy Read, 117 
A.F.T.R.2d 2016-1218 (D. Conn. 2016), a trustee was held 
personally liable for outstanding income taxes owed by 
the trust of which he served as trustee, because he made 
discretionary distributions of income and principal from the 
trust which rendered the trust insolvent and unable to pay 
the outstanding tax liability of which he was aware.  The 
court held that a trustee will be liable for distributions to 
the extent of the payment for unpaid claims, if a reasonably 
prudent person would have inquired as to the existence 
of the debt owed.  In United States v. Estate of Espinor, 
117 A.F.T.R2d 2016-2142 (E.D. Cal. 2016) co-executors 
and co-trustees were held jointly liable under § 6324(a) 
for amounts that they distributed to themselves before an 
estate tax obligation that they knew about was satisfied.   

ESOPS in Business Succession Planning
Presenter: Steven B. Greenapple, Esq. 

Steven Greenapple presented an interesting overview of the 
use of employee stock ownership plans (ESOPs) in business 
succession planning for employers who want their employees 
to carry on the business (either while the business owner 
continues to work or after her retirement).  An ESOP is 
established as a qualified retirement plan and its assets are 

held in trust.  ESOPs have the unique ability to engage in 
a transaction with a related party (the business owner) and 
can be invested primarily in the stock of the business.  These 
features provide the business owner with an opportunity to 
sell the stock in a tax-efficient and controlled manner.  The 
value of the employees’ retirement accounts is directly related 
to the value of the stock of the company.  Mr. Greenapple 
stressed that the structure of the ESOP transaction could 
be tailored to the unique needs and goals of the business 
owner so long as it was fair to the ESOP.  He presented 
transaction case studies that included third-party financing 
to enable the ESOP to purchase stock.  Both C corporation 
stock and S corporation stock can be sold to an ESOP and 
there is no minimum percentage ownership requirement.  
A qualified appraisal is required to establish the value of 
the stock when the sale occurs and each year thereafter.  

IRC § 1042 provides an added tax deferral benefit for the 
business owner if certain requirements are met.  The company 
must be a C corporation at the time of the transaction, 
the ESOP must own 30% of the corporation immediately 
following the transaction, the business owner must have held 
the stock for at least three years and must reinvest the funds 
received in qualified replacement property (QRP).  If these 
requirements are met, the basis in the stock sold is rolled over 
to the QRP and no gain is recognized by the business owner 
until the QRP is disposed of.  QRP includes debt or equity of 
a US operating company such as common or preferred stock, 
corporate bonds, corporate convertible bonds and corporate 
floating notes.  Municipal bonds, US government bonds, 
mutual funds foreign securities, real estate, REITS and bank 
CDs are not eligible investments and do not qualify as QRP.

While there are many specific and technical requirements 
related to a sale of stock to an ESOP, the flexibility in structuring 
the transaction and tax benefits to the business owner are 
compelling.  Business owners and employees of companies 
with the following characteristics will be appropriate 
candidates for a successful ESOP transaction:  (i)) profitable 
and growing with good financial reporting; (ii) possesses 
a talented and broad management team; (iii) considers its 
employees an important part of the company’s value; and 
(iv) not over-leveraged and could finance its own growth.

(continued from page 15)
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Maryland State Bar Association
Report of the Nominating Committee of the Estate and Trust Section Council

April 2018

Nominating Committee Members:
Current Chair: Mary Alice Smolarek
Chair Elect:  Jonathan G. Lasley
Past Chairs:  David C. Dembert; Charles S. Abell; and Eileen D. O’Brien

The following is the report of the Nominating Committee
for positions to be filled for the 2018-2020 fiscal years:

 
Nominations for Officer positions for one-year terms: 2018-2019
Chair: Jonathan G. Lasley (Stewart, Plant & Blumenthal, LLC - Baltimore)
Chair-Elect: Danielle M. Cruttenden (McNamee, Hosea, Jernigan, Kim, Greenan & Lynch, P.A. 
- Annapolis)
Secretary Anne W. Coventry (Pasternak & Fidis, P.C. - Bethesda)

Nominations for New Members for a two-year term:  2018-2020
Todd J. Bornstein (Selzer Gurvitch Rabin Wertheimer & Polott, P.C. – Bethesda)
Young Lawyer Section Member: Leanne Fryer Broyles (Frost & Associates, LLC - Annapolis)

Nominations for New Member for a one-year term:  2018-2019
Lee Carpenter (Semmes, Bowen & Semmes, P.C. – Baltimore)

Nominations for terms expiring in 2018 for a two-year term:  2018-2020
Jeffrey S. Glaser (Saul, Ewing, Arnstein & Lehr, P.C. - Baltimore)
Christine W. Hubbard (The Law Offices of Christine W. Hubbard, LLC - Annapolis)
Charles B. Jones (Chas) (Thomas & Libowitz, P.A. - Baltimore)
Sarah Barr Kahl (Venable, LLP - Baltimore)
Christia A. Pritts (Gordon, Feinblatt, LLC. - Baltimore)
Roland M. Schrebler (Roland M. Schrebler, LLC – Chevy Chase)
 
Other nominations for officers and members of the Section Council may be made by writ-
ten nomination signed by no fewer than 15 members of the Section.  Any such nomination(s) 
must be submitted to the current Secretary, Danielle M. Cruttenden, no later than June 5, 
2018, ten (10) days before the Section’s annual meeting, which will be held in Ocean City, 
Maryland, on June 15, 2018 at 8:00 a.m.

Sincerely, 
Mary Alice Smolarek
Estates & Trust Law Section Council Chair
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CO-CHAIRS:
Micah G. Snitzer, Esq.
Pasternak & Fidis, P.C.
7735 Old Georgetown Rd., Ste. 1100
Bethesda, MD  20814
Telephone: 301-656-8850
msnitzer@pasternakfidis.com 

Rob Owings, Esq., CFP®
Frost and Associates, LLC 
888 Bestgate Road, Suite 400, 
Annapolis, MD  21401
Telephone:  443-977-8640

SECTION COUNCIL LIAISON:

Rachel D. Burke, Esq.
Furey Doolan & Abell
7600 Wisconsin Ave., Ste. 600
Bethesda, MD  20814
Telephone: 301-652-6880
rburke@fdalaw.com

MEETING LOCATIONS:
Paley Rothman
4800 Hampden Lane
6th Floor
Bethesda, Maryland 

Baker Donelson
100 Light Street
19th Floor
Baltimore, Maryland

ESTATE AND TRUST STUDY GROUP

Members of the MSBA Section of Estates & Trusts are invited to attend monthly 
meetings of the Estate and Trust Study Group.  The Study Group usually meets on 

the third Thursday of each month, October through June. 

The scheduled final program of the 2017-2018 study group year is:

June 21, 2018 - Leanne Broyles, Esq., & Matt Costa, CPA, CFP - Income and Estate Tax Planning 
for Cryptocurrency
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Continuing Legal Education Department:
Raising the Bar for Education

Keep an eye on the MSBA CLE catalog www.msbacle.org for all upcoming live programs.  If 
you cannot attend the live program many are being webcast concurrent with the live pro-
gram and you can find these programs available online, on-demand approximately 6-10 days 
after the live program.  All video replays and online programming carry CLE credit just like 
the live programs.  For more information and to register go to: http://www.msbacle.org

Upcoming Live CLE Programs

Registration is open for:
“Pesky and Persistent Evidentiary Issues in Estate & Trust Litigation” – June 25, 2018 | 
Baltimore, MD | 1:00 pm – 5:00 pm

Registration opening soon for:
“2018 Advanced Tax Institute” 

Missed it Live?  Recent Programs Available On Demand:

“Fiduciary Litigation:  Contested Wills, Trusts, Inter Vivos Transfers and Guardianships”

“ABLE, Special Needs Trusts, and the New Program Operations Manual System (POMS)”

“Recent Developments in Estate Administration”

“2017 Advanced Estate Planning Institute”

“Preparation of Gift Tax Returns (Form 709) and U.S. and Maryland Estate Tax Returns 
(Forms 706 and MET-1)”

“MSBA 2017 International Estate Planning Conference”

“Premarital Agreements – Drafting and Negotiating from the Estates/Trusts and Family Law 
Perspectives”

“Will Drafting in Maryland”
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