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Howdy folks!

As I sit and write this message from the Chair, the 
Winter Olympics have recently concluded, Spring seems 
to be playing a bit of hide ‘n seek with us and as we 
anticipate warmer weather the Family and Juvenile Law 
Section Council (“FJLSC”) is revved up and running!  

Members of our Legislative Committee – as well as other Section 
Council participants and volunteers from our Section at-large 
– are hard at work reviewing and vetting just about every bill 
introduced in the Maryland House of Delegates and Senate 
that comes within a mile of impacting family or juvenile law 
issues.   I can proudly say that the FJLS is one of the MSBA’s 
most active Sections when it comes to legislative efforts.   
Already, the Section Council has coordinated written and live 
testimony regarding a bevy of proposed legislation in Annapolis.

Another hallmark of our Section involves the high quality of 
Continuing Legal Education (“CLE”) offerings that the FJLSC 
has historically provided.  By the time the ink is barely dry 
on this Message, the CLE Committee will have successfully 
put on its 2018 Hot Tips in Family Law Program – “What 
NOT to Do!”  Topics for this CLE range from Settlement 
Agreements and Negotiations to Retainer Agreements and 
Billing Practices.  In April, the CLE Committee is putting on 
a full-day program on representing clients in high-net-worth 
family law cases (particularly relating to establishing support 
and dividing marital property).  We hope to see you there!

Among all of these activities, you might think that the 
FJLSC would take a moment to sit back and set a spell.   
If so, you’d be wrong, because the FJLSC is a hard-
travellin’ group of attorneys.  In fact, the engine on our 
Tour Bus is just now idling and getting ready to rev up.

Following our Annual Meeting last June, a group of us got 
together and chewed the fat about a geographic issue that we 
find a bit troubling.  Specifically, the FJLSC does a phenomenal 
job offering a slew of events and activities convenient to folks 
within a reasonable stone’s throw of the I-95 corridor.  Yet, 
we’re a bit concerned that the folks who hail from locales a bit 
further from the center of our beautiful state are being neglected.

So, we decided to give the FJLSC tour bus a tune-up, and 
take some outreach programs to neighborhoods we don’t get 
to as often as others.  This year, the FJLSC “Road Show” 
will visit Leonardtown in St. Mary’s County on March 22nd 
for a social hour and presentation on the new tax law.   A 
trip to Cumberland, Maryland is also in the works.  And a 
third program is planned for across the Bay Bridge on the 
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beautiful Eastern Shore (location yet to be determined!).  We 
are looking forward to seeing old friends we don’t get to see 
that frequently, and meeting new friends for the first time.  

In June, the tour bus heads to the nation’s capital, Washington, D.C., 
for the 55th Annual Conference of the Association of Family and 
Conciliation Courts.  Spearheaded by Samantha Rodier, Esquire 
– with help from Paul C. Berman, PhD and Laura J. Reagan, 
LCSW-C – the FJLSC will present a Workshop at the Conference 
titled “Trauma to Go: Bringing Your Work and Stress Home.”
 
Finally, just days later, the bus gasses-up and heads due east 
to Ocean City, Maryland for the MSBA’s Annual Meeting.  
This year, the FJLSC’s annual program will focus on the 
increasing intersection of family and immigration law in 
this era of increased immigration law enforcement and 
mobilization of society.  Of course, as always, our program 
will include a comprehensive legislative update of family and 
juvenile measures passed in the recent legislative session, 
a caselaw update, our infamous skits, and prizes galore!

So, hop aboard and come along for the ride.  We’ve got 
plenty of room and would love to travel down the road 
with you.  And we’ve got miles to go before we’re done.

Until next time, 

Jim 
J im  Mi l ko  i s  t he  cur ren t  Cha i r  o f  t he  Fami l y 
and Juvenile Law Section and is a partner at Trainor, 
Billman, Bennett & Milko, LLP in Annapolis, Maryland.
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A View from the Bench
By: Family Magistrate Lisa Stearman Segel
Circuit Court for Montgomery County, MD

Preparation, preparation, preparation….this is an old song that 
I know everyone has heard many times however, busy lawyers 
too often decide to just “fl y by the seat of their pants.”  Good 
trial preparation is the key to success in the courtroom.  By 
“success” I am not necessarily just talking about “winning” 
versus “losing,” but I am referring to gaining a reputation among 
the members of the bench as a good trial lawyer.  As I mentioned 
in my last column, credibility with the court is your “stock in 
trade” and proper trial preparation is a key element in attaining 
(and maintaining) that credibility.  In my past life as a family law 
litigator, I was fortunate to receive some very sage advice from 
Judge Ann Sundt (ret’d) “give the Court what the Court needs to 
decide the case.”  This is what good trial preparation is all about.      

The following is a trial preparation check list:   

1. Identify all issues that will be heard by the court at 
the hearing or trial.  This includes all issues raised 
by the opposing party.  Also, double check the 
Scheduling Order – often specifi c issues are listed there.

2. Review all pleadings and motions well in advance, 
including those fi led by the opposing party.  This will 
ensure that you have put all your client’s claims before 
the court and that you have fi led answers to all counter-
claims and counter-motions.  File amendments where 
necessary.  Have an Order of Default entered if the opposing 
party has failed to fi le a required answer or response.

3. Make sure you know what elements you need to meet 
the burden of proof on each issues and determine what 
evidence you will need to offer to meet that burden.   

4. Conduct a review of the current status of the law – this 
includes case law, statutes, rules of procedure and 
rules of evidence.  Bring copies of relevant case law, 
applicable rules of procedure and rules of evidence 
for easy reference during the trial.  You should also 
have extra copies for the court and opposing party.  

5. Review all discovery.  This includes Interrogatories 
and  a l l  document s  p roduced  by  a l l  pa r t i e s .

6. Witness preparation – this is absolutely VITAL.  You never 
want to be surprised by any testimony offered by any of your 
witnesses and that includes your own client.   The process 
of proper witness preparation begins with vetting your 
witnesses well in advance of trial. Make sure you know who 
it is that you are calling to the stand – does your witness have 
any implicit or explicit biases? Any arrests, convictions, 

(continued on page 10)

W i n t e r  –  s o m e  l o v e  i t ,  s o m e  h a t e 
it .   We think it  makes Spring better.   In 
Maryland Winter  means unpredictabi l i ty 
- a perennial aspect of practicing family law.  

As we assemble this edition of The Advocate 
we are more than one month into the legislative 
session of the General Assembly.  Thanks to our 
Legislative Committee Co-Chair Lindsay Parvis 
we have provided you a bird’s eye view of how our 
representatives may change the laws that govern 
our practices.  But that’s not all. The Honorable 
Magistrate Segel, of Montgomery County Circuit 
Court is introducing a new column titled A View from 
the Bench that aims to provide helpful suggestions. 
And this February we pulled off another well-attended 
edition of our annual daylong Hot Tips in Family Law 
seminar with a focus on “What Not to Do.” We're 
excited to announce that at this year’s Association 
of Family and Conciliation Courts Conference, to 
be held in D.C., Section Counsel member Samantha 
Rodier will be co-presenting on vicarious trauma. 

We also want to welcome Moges Abebe as this 
publication’s newest editor.  Moges joined the Section 
Council in June of last year and has been an active 
member: helping us put together this issue and serving 
on the Legislative Committee where he prepared 
and presented written and live testimony before the 
Maryland House of Delegates on behalf of our Section.  

As always we urge our readers, especially new 
practitioners, to contact us with proposed article ideas 
or to reach out to us to discuss possible topics we 
have in mind.  Being published in these pages is an 
excellent way to enhance your professional reputation.  
And getting involved in the Section Council is by far 
one of the most rewarding activities you can be part 
of both in terms of your career and our profession.  

Enjoy The Advocate.

Walter Herbert 
Jim Milko
Ralph Sapia 
and Moges Abebe

A Note From The Editors
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  Effective Use of Tax Returns in Family Law Cases 
By:  David D. Nowak, Esquire

(continued on page 11)

A party’s tax returns can yield a treasure trove of valuable 
information that the family law practitioner can utilize for 
their client’s case.  Whether the practitioner is searching for 
income information in a child support or alimony case or 
searching for assets in a divorce case, the effective use of tax 
returns is an inexpensive and vital skill for practitioners.  A 
party’s tax returns are an excellent starting point for further 
investigation of a variety of issues that may arise in family 
law cases. This article will help to highlight some of the 
commonly used sections of a 1040 tax return and provide 
some general guidance as to the usefulness of the information 
in these sections.  This article is not comprehensive, nor is 
it a substitute for an expert’s analysis of a party’s finances.  
Practitioners should also be warned that tax returns can reveal 
as much as they obscure; due diligence is required to verify the 
data in a tax return from source documents to ensure accuracy.
    
Form 1040 Tax Return: The form 1040 tax return is the standard 
federal income tax form used to report an individual’s gross income 
for tax purposes.  The form 1040 is known as “the long form” 

because it is more extensive than the shorter 1040A and 1040EZ 
forms, which are used by individual with less complex tax filings.

1040 Page 1 Income: Page 1 of form 1040 shows the gross 
income from all sources.  For child support and alimony cases, 
the actual income of a party can be determined by including 
a party’s income from employment, interest, dividends, rent, 
retirement accounts, and other sources.  By comparing the 
figures on these forms with various account statements and bank 
statements, the practitioner may find undisclosed assets that 
generate income, especially assets that earn reported interest.
   
A good practice is to request all supporting documentation 
the party used to arrive at these figures so that the practitioner 
may investigate the full financial picture of a party.  Some 
documentation that the practitioner should expect as 
“attachments” to a 1040 tax return are the W2 from the 
employer, 1099-MISC for income earned as an independent 
contractor or from freelance work, 1099-INT for interest income 
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Federal Spouse Equity Act - Continued Federal Health Insurance for 
Former Spouses of Civilian Employees / Retirees

By: Samantha P. Rodier, Esquire

(continued on page 14)

Are you aware that clients who are the spouses of 
Federal Civilian Employees may qualify for extended or 
continuing Federal Employee Health Benefi ts post-divorce?

I have met many practitioners that are not familiar with the 
Civil Service Retirement Spouse Equity Act of 1984 (Public 
Law 98-615).  This article is intended to be a very brief, and 
by no means comprehensive, overview of former-spouse rights 
to continued Federal Employee Health Benefits and does 
not attempt to address every nuance thereof.  Please consult 
with the Act and materials available at www.opm.gov for 
additional information if you have a client who may be eligible 
for and/or desire to continue his or her FEHB post-divorce.

Who is eligible?

Any person (referred to hereinafter as “former spouse”) who 
is divorced from a Federal Employee while that employee is 
working for the Federal Government or receiving an annuity 
as a result of the employee’s prior employment, so long as the 
former spouse was covered under FEHB at least one (1) day in 
the eighteen (18) months prior to the award of the Judgment of 
Divorce.  In addition, the former spouse must be entitled to or 
receiving a portion of the Federal Employee’s annuity or Survivor 
Annuity and have not remarried before the age of fi fty-fi ve (55).

What happens after divorce?

The former spouse normally loses his or her FEHB coverage 
thirty-one (31) days (the brief period of automatic extension) 
after the date of the divorce.  The former spouse needs 
to act to enroll for Spouse Equity coverage within strict 
time limits, which will be addressed in overview below.

Initially, the former spouse needs to establish his or her eligibility 
for ongoing FEHB coverage under the Spouse Equity Act in order 
to enroll.  It can take a few months to establish eligibility.  While 
waiting to establish eligibility, the former spouse has options 
to remain insured, to include (A) converting to an individual 
contract within the 31 day post-divorce extension period or (B) 
enrolling in Temporary Continuation of Coverage (TCC).  The 
former spouse can request retroactivity of coverage once they 
are deemed eligible for Spouse Equity coverage and approved. 

Who can be included on the Former Spouses’ plan?

The former spouse can enroll for self only, self-plus-
one or self-and-family coverage.  A former spouse 
may include natural or adopted children of the parties 

Check out our newsletter and more online at the 
Family & Juvenile Law  Section's portion 

of MSBA's website at:
www.msba.org/sections/family
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Premarital Agreements and the Business Owner 
By Linda J. Ravdin, Esquire

A business owner considering marriage may want a premarital 
agreement for many of the same reasons as other persons of 
means:  to protect his or her exclusive right to non-marital 
assets, to avoid the high transactional costs of divorce and to 
allocate assets at death among children of a prior marriage 
and a new spouse.  The business owner will have the same 
concerns that the agreement will be upheld as valid if challenged 
after death or in the event of divorce.  The business owner 
may have other concerns that require special attention in the 
negotiation and drafting of such an agreement, particularly:

• How to provide financial disclosure as to the value of a business 
that will withstand scrutiny in the event of a challenge;

• Preservation of confidential information about the 
bus ines s  d i sc losed  du r ing  the  nego t i a t i ons ;

• Limiting the spouse’s access to business documents 
and information in the event of a future dispute;

• R e t a i n i n g  e x c l u s i v e  r i g h t s  t o  t h e 
o w n e r s h i p  a n d  v a l u e  o f  t h e  b u s i n e s s .

Disclosure Regarding the Closely Held Business 

The value of a closely held business may not be readily 
ascertainable. There is no obligation to obtain a formal 
appraisal.  A good faith statement of value, expressed as a range 
or estimate, is generally adequate.  When the value is stated 
as book value it is especially important that the disclosure 
include an acknowledgment that actual value may be higher.1

  
There are a variety of other options for disclosure.  The 
owner could provide, for example, gross and net revenues 
of the business, his or her percentage interest, salary or other 
compensation received from the business, and the like. The 
owner could also provide copies of tax returns, profit and 
loss statements, and cash flow statements. It is a mistake for 
the owner to assume that the other party's knowledge of the 
existence of the business is tantamount to an understanding 
of its value.  An owner who fails to provide meaningful 
disclosure of known data does so at his or her own peril.  

Counsel for the owner should spend some time getting to know 
enough about the business to assist the owner to make a fair and 
accurate statement about value.  Information about the size of the 
business, what type of goods or services the business sells, how 
long the business has existed, whether the client is a founding 
member or inherited his or her interest, and how the business is 
organized will help to develop a plan for the statement of value.  
The lawyer may want to work with the client’s CPA, financial 
1 See Head v. Head, 477 A.2d 282 (Md. App. 1984) (settlement resolving dispute over premarital 
agreement was valid where husband sold company for 17 times book value soon after settlement, but 
where husband disclosed book value with statement that actual value could be much higher); Orgler 
v. Orgler, 237 N.J. Super. 342, 568 A.2d 67 (App. Div. 1989) (husband's use of book rather than fair 
market value, which husband knew was less than true value, rendered premarital agreement invalid).

advisor, or estate planning lawyer on this aspect of the work.

Counsel for the business owner should inquire whether there have 
been any appraisals of the business or of any major assets of the 
business, such as a building, and for what purpose, whether the 
business has submitted a loan application or application for key 
person insurance, whether the business has received any purchase 
offers or has plans for an initial public offering, or whether the 
owner has stated a value on a personal net worth statement. 
The existence of contemporaneous documents and information 
will be discoverable in future litigation.  The disclosure for the 
premarital agreement should not conflict with another recent 
statement of value or should disclose the other statement 
and, if appropriate, explain any difference in stated values. 

Waiver of Financial Disclosure 

Parties to a premarital agreement may waive financial 
disclosure2.   Waiver may be used alone or in combination 
with limited disclosure.  Even where each party has provided a 
detailed list of assets with values, the agreement should include 
an express waiver of any further disclosure. Such a waiver can 
insulate the agreement from attack based on trivial or inadvertent 
omissions.  As there are so few reported cases involving fraud 
or misrepresentation, there is little guidance as to whether an 
express waiver of disclosure will save an agreement where 
the disclosure was deliberately misleading or fraudulent.3    

A waiver should include an acknowledgment that the recipient 
had the opportunity to ask for more information or documents 
and declined, that he or she is satisfied with the information 
received, and that he or she got enough information to make an 
intelligent decision whether to sign.  When the waiving party 
has counsel, that fact alone will be, in most cases, sufficient to 
render the disclosure, coupled with waiver, adequate for validity.4
   

Addressing Privacy Concerns in the Disclosure of 
Financial Data 

Disclosure regarding a business will often include information 
the owner would prefer be kept confidential.  The business 
owner may have concerns about preventing disclosure to a 
new spouse's adult children or other family members, his 
or her former spouse, or to a competitor. The owner may be 
justifiably concerned about his or her confidential business 
information becoming public if there is a future dispute 

2 Harbom v. Harbom, 134 Md. App. 430, 450, 760 A.2d 272, 283, fn. 2 (2000); D.C. Code § 46-501, et 
seq.; Code of Virginia § 20-147, et seq.
3 Kwon v. Kwon, 333 Ga. App. 130, 775 S.E.2d 611 (2015) (waiver did not save premarital agreement 
where husband’s disclosure omitted two LLCs).
4 See Head v. Head, 59 Md. App. 570, 477 A.2d 282 (1984) (rejecting challenge to  marital 
settlement agreement resolving dispute over validity of premarital agreement where wife expressly 
waived disclosure and had counsel).

(continued on page 15)
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The Tax Cuts and Jobs Act (TCJA), enacted on December 22, 
2017, will eliminate the alimony deduction for all “separation 
instruments” and divorce decrees requiring the payment of 
alimony that are “executed” after December 31, 20181.  For 
affected alimony payments under TCJA, payors will not be able 
to deduct alimony payments from their income and payees will 
not have to include it in their taxable income. This is a sea change.

For the past 75 years, domestic relations practitioners have 
relied on the tax treatment of alimony as a useful tool in crafting 
resolutions to divorce cases. Specifically, per The Revenue 
Tax Act of 1942, Congress established that alimony would be 
includable as taxable income to the recipient and be tax-deductible 
by the payor (provided, or course, that the payments meet the 
defi nition of alimony as outlined in the Internal Revenue Code). 

Since alimony is typically paid by the higher income-earning 
spouse to a lower income-earning spouse, the deductibility 
of alimony payments often resulted in a greater disposable 
pool of monies available to the parties with which to craft a 
settlement. This makes resolutions easier to achieve because, 
in alimony cases, the higher-earning spouse (i.e., the payor) is 
typically in a higher income tax bracket than is the recipient of 
the alimony. Thus, the taxes saved by the payor by being able 
1 26 U.S. Code 71(b)(2).

to deduct the payments are often signifi cantly more than the 
taxes paid by the recipient who has to declare the payments. 
As a result, several thousand more dollars may be available 
between the parties that can otherwise be utilized to resolve the 
case. For alimony agreements executed after or divorce decrees 
requiring payment of alimony issued after December 31, 2018, 
this useful settlement dynamic will no longer be available. 

Furthermore, the tax changes to alimony will impact child 
support awards in ways yet to be fully determined. The Maryland 
Child Support Guidelines require that alimony payments are 
subtracted from the payor’s income and added to the payee’s 
income for purposes of calculating a child support obligation.2
In its promulgation of the Guidelines, the Legislature presumed 
that these alimony payments would be taxable income to the 
recipient and deductible by the payor. Beginning in 2019, they 
will not be. How then does this affect the legitimate application 
of the Child Support Guidelines, as these tax changes (in cases 
involving alimony) would infl ate the actual dollars received by 
child support payees and decrease the remaining net income 
available to the payee beyond that originally intended by 
the Guidelines? Surely, this will be an issue for legislative 
debate in upcoming sessions of the General Assembly.
2 Md Code, Family Law Article §12-204(a)(2)(ii).

(continued on page 17)

Farewell Alimony Deduction
By: James Milko, Esquire

The MSBA, Family and Juvenile Law 
Section Council, is pleased to announce that our 
section will be presenting a workshop at the upcoming 
55th Annual National Conference of the Association of 
Family and Conciliation Courts, scheduled to be held 
June 6th through 9th in Washington D.C.  This year’s 
theme is “Compassionate Family Court Systems: The 
Role of Trauma-Informed Jurisprudence.”

MSBA FJLSC Council Member Samantha P. Rodier, 
Esq., in conjuction with Dr. Paul C. Berman, P.h.D., 
and Laura J. Reagan, LCSW-C, will present “Trauma 
to Go: Bringing Your Work and Stress Home,” on 
Thursday, June 7, 2018 (1:45 P.M.), during day 2 of 
the AFCC conference.  This session will introduce the 
concept of Vicarious Trauma and explore its impact 
on helping professionals primarily serving the family 
court system to include, but not be limited to, lawyers, 
custody evaluators, therapists, psychologists, members 
of the judiciary and others.  Those in helping professions 
who are consistently exposed, by virtue of their 

profession, to the repeated stories of clients who are 
trauma survivors or sufferers are at risk of themselves 
developing a secondary traumatic response, which 
can present with emotional, behavioral, physiological 
and other symptoms.  Burnout, compassion fatigue, 
hopelessness and other fall out can ensue.  Ms. Rodier, 
Dr. Berman, and Ms. Reagan will familiarize attendees 
with Vicarious Trauma, also referred to as Secondary 
Trauma, discuss its symptoms and various ways that 
such trauma can impact individuals in the helping 
professions, as well as discuss self-care techniques that 
can be implemented by those coping with or taking 
preemptive measures against secondary traumatic 
stress and desiring to maintain balance in their lives.  
This session is intended to be of general interest and 
should prove informative and relevant for all attendees.  

If you are interested in attending the 55th AFCC 
National Conference in June, registration is open.  
To register, or obtain more information about 
the conference or the Association of Family and 
Conciliation Courts, go to WWW.AFCCNET.ORG.
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(continued on page 17)

The Rise of Collaborative Process in Israel & MD: A Comparative View
By: Moges Abebe, Esquire

In 2014 the legislatures of Maryland and Israel considered 
legislation to formally make Collaborative Process part of the 
dispute resolution options available to their citizens. In October of 
2014 the Maryland Uniform Collaborative Law Act (“MUCLA”) 
went into effect.1  In 2015 the MD Court of Appeals passed rules 
17-501 through 17-507 to help implement MUCLA. Israel’s law 
identifying Collaborative Process as a process option available 
to citizens went into effect in July of 2016.2  A comparison of the 
rise and development of Collaborative Process in MD and Israel 
may help us think about how to make the process more widely 
available to Marylanders. 

The Basics of Collaborative Process
Originated in 1990 by Stuart G. Webb, a Minneapolis, MN family 
law attorney, Collaborative Process, is “a voluntary dispute 
resolution process in which clients resolve disputes without 
resort to any process in which a third party makes a decision 
that legally binds a client.”3  There are Collaborative Process 
practice groups in most if not all U.S. states as well as several 
locally including in Montgomery County, Prince George’s 
County, Anne Arundel County, Howard County, Baltimore City 
and Baltimore County. As of 2009 there were more than 22,000 
lawyers worldwide trained in Collaborative Process in addition 
to mental health and financial professionals. The International 
Academy of Collaborative Professionals (IACP), an umbrella 
networking association, has members in 24 countries.
Several features, embodied in the written participation agreement 
that initiates the process, differentiates Collaborative Process 
from other alternative dispute resolution methods:
1. The parties and professionals agree that they will resolve the 

issues in a way that makes sense for all parties;
1 MD Code, Courts and Judicial Proceedings Article Section 3-2001 to 3-2015.
2 Source: Israeli attorney Idith Schaham’s presentation in Rockville, MD on October 10, 2017. She translated 
the title of the law, passed by the Knesset, as follows: “Regulating Legal Proceedings in Family Conflicts.”
3 This is the definition provided by the IACP as of June 2017, not Maryland statute or rules.

2. The parties and professionals agree to timely, full, candid 
and informal disclosure of information related to the matter;4  

3.  The parties and professionals agree not to take advantage of 
omissions, misunderstandings, inaccurate assertions of fact, 
law or expert opinion and instead participate in good faith;5  

4. The attorneys, since each party must have separate counsel, 
are prohibited from representing the parties if the matter 
results in contested litigation. The other professionals are 
similarly disqualified. The disqualification provision helps 
focus counsel, and the other professionals involved, on 
being as cooperative and creative in their problem solving 
as possible. 

Additionally, parties can engage other professionals such as 
child specialists, financial professionals and mental health 
professionals (usually referred to as “coaches”) under the terms of 
the participation agreement and thereby form an interdisciplinary 
team. The financial professionals and child specialists are hired 
jointly as neutrals. The coaches can be neutral or there may be 
two who work together although each one is assigned to one party. 
Finally, because Collaborative Process requires a unique set of 
skills, it is a norm that the attorneys and other professionals be 
collaboratively trained before taking on a Collaborative Process 
case and that, where practicable, any inexperienced professional 
be paired with an experienced counterpart. 

Collaborative Process cases proceed by way of a series of 
meetings, some involving just the professionals and others 
involving the parties and counsel as well as other professionals, 
as needed. Through an interest-based approach the professionals, 
working as a team with one another and the clients, consider, 
analyze and evaluate all aspects of the matter whether legal, 
financial or emotional and then, if the discussions are fruitful, 
help craft an agreement that makes sense to and works for the 
clients. According to a 2010 survey conducted by the IACP of 
933 collaborative matters: 86% of matters settled, 58% took fewer 
than 9 months to complete and the average cost of cases, with 
the fees of all professionals involved, was $23,000.

Formal Acceptance of Collaborative Process in the U.S.A.
It took about two decades from conception for Collaborative 
Process to become a formal option in American jurisdictions 
but its geographically dispersed acceptance by legislatures in 
the past eight years has been marked.  In 2009 the Uniform 
Law Commission, a non-profit association comprised of state 
commissions on uniform laws from each state as well as D.C., 
Puerto Rico and the U.S. Virgin islands, unanimously adopted 
the Uniform Collaborative Law Act (UCLA). The purpose of the 
4 Md Code, Courts & Judc. Proc. 3-2006.
5 This is not codified in the MUCLA but it is a norm reflected in multiple model collaborative participation 
agreements and in the International Association of Collaborative Professionals’ Minimum Ethical Standards 
for Collaborative Professionals §3.3. 
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2018 Maryland General Assembly – Progress Report as of January 31, 2018
By: Lindsay Parvis, Esquire, Legislative Committee Chair

and Partner at Dragga, Hannon & Wills, LLP

The 2018 Maryland General Assembly Session has proven quite 
lively.  The Family & Juvenile Law Section’s (FLS) Legislative 
Committee monitors legislation, recommends positions for 
vote by the FLS, and testifi es in support of those positions at 
Committee Hearings – whether in person, in writing, or both.

This progress report is an update about some of the family law 
legislation monitored and positions (if any) taken by the FLS 
as of January 31, 2018.

DIVORCE

HB191:  Marriage – Age Requirements
FJS Position:  Support
If passed, this will raise the minimum age to marry to 18 years 
old in Maryland.  Currently, children as young as 15 years old 
can marry under certain circumstances.  
Status: House JUD hearing on 2/1.

HB267:  Crimes – Adultery – Repeal
FJS Position:  Support
If passed, this will repeal adultery as a misdemeanor crime.  
Status: House JUD hearing on 1/30.

SB96: Mutual Consent – Court Appearance
FJS Position:  Support
If passed, would eliminate the requirement that both parties 
appear at the uncontested divorce hearing on the ground of 
Mutual Consent.  
Status: Passed the Senate, crossing over to the House.

SB120:  Mutual Consent – Parties with Minor Children
FJS Position:  Support
If passed, would eliminate the exclusion of no minor children 
in common, so that all spouses would be eligible for Mutual 
Consent divorce.  
Status: Favorable Senate JPR report.

CHILD SUPPORT

HB386:  Child Support – Potential Income – Defi nition
FJS Position:  Under review
If passed, this would revise the defi nition of “potential income” 
in child support cases.  
Status: House JUD hearing 2/8.

DOMESTIC VIOLENCE

HB1/SB2:  Rape Survivor Family Protection Act
FJS Position:  Support

If passed, this will provide an expedited process for terminating 
the parental rights of the perpetrator of certain sexual assaults, 
either for continued parenting by the other parent or for adoption.  
Status: Progressing well toward passing both chambers as one 
unifi ed bill.

HB30:  Education and Defi nition of Abuse
FJS Position:  Support
If passed, this will add harassment and malicious destruction 
of property as acts of abuse qualifying for a protective order.  
Status: House JUD hearing on 1/18.

HB328/SB121:  Defi nition of Abuse
FJS Position:  Support with Amendments
If passed, this will add certain criminal acts as acts of abuse 
qualifying for a protective order.  Specifi cally, electronic and 
cyber harassment and bullying,  revenge porn and, visual 
surveillance.  The FLS supports the addition of revenge porn, but 
urges further consideration of how to address the other behaviors 
in a more detailed and practical manner.  
Status: Senate JPR hearing on 1/23. House JUD hearing on 2/1.

HB599:  Peace Orders and Protective Orders – Coercive 
Control
FJS Position:  Under review
If passed, this would defi ne “coercive control” as an act of abuse 
eligible for a peace and/or protective order.  
Status: House JUD hearing on 2/8.

SB491:  Permanent Protective Orders
FJS Position:  Under review
Updates language in §4-506.

Please look for a post-Session recap about these and other family 
law related bills during the 2018 Session.

Many thanks to our invaluable 
Legislative Committee Volunteers

Jim Milko
Moges Abebe

Deena Hausner
Ralph Sapia

Ilene Glickman
Kristine Howanski
Samantha Rodier

Zoa Barnes
Amy Feldman
Lorraine Prete
Rich Trunnell

Peter Markuski
Chris Van Roden
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Case Note: Jonathan Rose v. Andrea Rose, No. 432, September 2017 Term
By: Daniel V. Renart, Esquire of Reinstein, Glackin & Herriott LLC

Jonathan Rose appealed from the Montgomery County Circuit 
Court decision denying his motion to terminate alimony, which 
in turn affected his ability to modify his child support obligation, 
pursuant to the parties’ separation agreement.  Andrea Rose cross 
appealed challenging the Circuit Court’s calculation of child 
support, which based the number of overnights on the shared 
physical custodial schedule the parties had agreed to, rather than 
the actual schedule followed by Jonathan, which was less than 
35% of the time.  In this case, decided on February 1, 2018, the 
Court of Special Appeals reversed the circuit court on its child 
support determination and otherwise affirmed.

The parties were divorced December 14, 2011 by a judgment 
which incorporated the terms of their Separation and Property 
Settlement Agreement (“Agreement”).  That agreement required 
Jonathan to pay non-modifiable alimony for a term of 8 years.  
Among the terminating events for the alimony was Andrea’s 
cohabitation as defined in Gordon v. Gordon.  The Agreement 
also required the parties to “recalculate Jonathan’s child support 
obligation based upon the Maryland Child Support Guidelines.”  
The Agreement was silent on whether the child support obligation 
should be calculated based on the shared or sole custody formula.  
Jonathan took the position that the child support should be 
calculated based on the 36% of overnights granted to him per 
the Consent Custody Order.  Andrea presented evidence, in the 
forms of custody calendars and her notes, demonstrating that 
for 2012 through 2015, Jonathan had not been exercising shared 
custody.  The Circuit Court agreed with Jonathan, which in turn 
gave rise to this appeal.

The Court of Special Appeals reversed the trial court’s decision to 
use the shared physical custody calculation after a de novo review 
of the Circuit Court’s interpretation of the child support statute.  
Essential to the COSA analysis is the interplay between Family 
Law Article 12-201(n)(1) and 12-201(n)(2).  FLA 12-201(n)(1) 
provides that, “Shared physical custody means that each parent 
keeps the child or children overnight for more than 35% of the 

year and that both parents contribute to the expenses of the child 
or children in addition to the payment of child support.”  FLA 
12-201(n)(2) states, “Subject to paragraph (1) of this subsection, 
the court may base a child support award on shared physical 
custody: (i) solely on the amount of visitation awarded; and (ii) 
regardless of whether joint custody has been granted.”

What is clear is that the Court must make a threshold factual 
finding of whether the obligor keeps the child for more than 
35% of the overnights.  If the Court finds that the parent does 
keep the child for 35% of the overnights, then the Court need 
not look beyond FLA 12-201(n)(1) and should apply the shared 
physical custody guidelines to the calculation.  If a parent is 
incapable of proving that they keep the child/children 35% 
of the overnights, then the obligor can still request that the 
Court exercise its discretion per 12-201(n)(2) and calculate 
the obligation based on the amount of visitation awarded, but 
only if the court determines that the Custody Order on its face 
provides the obligor with 35% or more of the overnights.  In 
dicta the court clarified that in the event that the Order grants 
35% or more but the obligor did not in fact exercise the awarded 
visitation, in exercising its discretion, the court “would likely 
need to consider why the awarded visitation was not exercised.” 
The Court of Special Appeals set forth suggested factors as 
follows: “1) whether the primary custodial parent obstructed the 
non-custodial parent's overnight as follows” 2) whether a child 
was hospitalized or otherwise unable to be with the non-custodial 
parent for overnight visitation; and 3) whether the parents, acting 
jointly in the best interest of their child, agreed to temporarily 
limit overnight visitation with the non-custodial parent.”

One practice tip that can be drawn from this case is, if you are 
counsel for the non-custodial parent, in drafting up a joint-
custody Consent Order accompanied by a joint-child-support 
guidelines, make sure that the Consent Order explicitly awards 
your non-custodial client with more than 35% of the overnights 
per calendar year.

View...
(Continued from page 3)

incarcerations? Any history of substance use or abuse? 
Does the witness have actual personal knowledge of the 
facts which will be included in their testimony? What is that 
person’s relationship with your client? The opposing party?  
How long have they known your client/opposing party and 
the child[ren] who may be the subject of the case?  Make 

sure that you verify all facts to which the witness will testify.   

7. Identify all documents you intend to offer, whether during 
your case in chief or during cross-examination, or during 
rebuttal.  “Bate” stamp all documents so that everyone 

(continued on page 11)
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View...
(Continued from page 10)

in the courtroom can follow along as each document is 
identified, authenticated, discussed and offered.  Bring 
copies!  You should have copies of all documents for 
yourself, your client, opposing party(s) and counsel.  Know 
your audience – does this particular Judge or Magistrate 
like having their own courtesy copies on which they can 
take notes – and bring additional copies for the Court. 

8. Have a plan.  In what order will you call each witness? 
Which documents and exhibits will be offered through 
which witness?  Make sure you have confirmed in advance 
and in writing not only the availability of your witness for 
the date of trial and the approximate time frame during 
which you plan to call the witness.  A good witness can 
turn into a bad witness if they have to wait all day to testify.  
Make arrangements in advance with opposing counsel 
(or party if self-represented) and the court, if you need to 
call a witness out of order or at very specific time.  If the 
court and the opposing party has advance notice, it is more 
likely than not that your witness can be accommodated. 

9. Know what you are going to ask each witness.  Some attorneys 
write out each question in its entirety and others create their 
own sort of “shorthand” notes.  There is no right or wrong 
way but at a minimum, prepare a check list of what you need 
to prove on each issue to ensure that you do not forget to offer 
necessary testimony and/or other evidence on any issue.   

10. Financial statements and tax returns cause significant 
problems in the courtroom. It is imperative that you prepare 
the financial statement along with your client so that you 
can confirm the accuracy of all line items.  This also allows 
you to gain intimate knowledge of your client’s financial 

circumstances. If your client has made a claim for an 
award of counsel fees, ALWAYS file a long form financial 
statement whether required by the rules or not.  When 
preparing your client’s testimony, go through the entire 
financial statement item by item.  Your client must be able to 
explain to the Court how the expenses were calculated, what 
assets and liabilities they have, what income they receive 
along with what deductions are taken from their gross pay.  
This also means reviewing in detail the client’s wage and 
salary statement and explaining how their gross and net 
income as reflected on the financial statement is calculated.

    
Take the time to review your client’s tax returns in detail with 
them.  If your client has filed a return with a Schedule “C” 
your client must be able to explain each and every item on that 
schedule, particularly all expenses. In addition, your client must 
also explain how the taxes were calculated including deductions 
and tax credits claimed and the calculation of any capital gains/
losses etc. If your client is unable to do this while sitting in your 
office, they certainly will not be able to do so in the Court.  In 
these circumstances, it is best to call the tax preparer to offer 
testimony regarding tax returns.  Don’t forget to meet with the tax 
preparer in advance and prepare their testimony.  Keep in mind, 
whether it is the tax preparer or your client who is testifying, 
you need to have a detailed understanding of all information 
reflected on each return.  If you do not know how to read a tax 
return, I commend you two publications from the ABA, “The 
1040 Handbook,” and “The Business Tax Return Handbook.” 

My next column will address the issue of professionalism, or 
more to the point the absence of professionalism, in the practice 
of family law.

Tax Returns...
(Continued from page 4)

from bank accounts., 1099-DIV for the receipt of dividends 
from investments, 1099-C for cancelled debt that a party may 
have to pay taxes on as income, and 1099-R for distributions 
from retirement accounts, annuities, and pensions.  All of these 
tax documents should be compared to the source documents 
such as pay stubs, account statements and bank accounts.  

In addition to wage income and income from investments, if a 
party has taken a distribution or roll over from an IRA, it will 
appear on page 1. If those sections are completed, further inquiry 

must be made as to the whereabouts of those funds, whether they 
are marital property and the basis for a possible dissipation claim.  

Practice Tip: The practitioner should not rely solely on the 
1040 tax return to determine a party’s income. For example, 
Line 7 of the 1040 for Wages, Salaries and tips is derived from 
Box 1 of the employee’s W2.  The practitioner must review 
the W2 to compare the wages, tips, and other compensation 
from Box 1 to the possibly larger income figures in boxes 

(continued on page 12)
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Tax Returns...
(Continued from page 12)

(continued on page 13)

3, 5 and 7 of the W2.  Since Box 1 does not include pre-tax 
retirement and pre-tax benefit deductions, the “income” in box 
1 is generally lower than the “total income” earned in the year.  
If the practitioner solely relied on Line 7 of the 1040 without 
reviewing the W2, thousands of dollars could be left off the 
table when calculating child support or spousal maintenance.
   
Adjusted Gross Income: Also on page 1 of the 1040 there are 
various expenses that reduce a party’s taxable gross income 
to calculate the “adjusted gross income” and may lead to the 
discovery of additional assets.  For example, one may deduce 
that the party may have a Health Saving Account (HSA) or 
retirement accounts by the deductions claimed in this section.

The Schedules: Each section on page 1 refers to the various 
schedules that are typically attached to the 1040 with more 
detailed information used to calculate the ultimate figures used 
on page 1.  The schedules and the supporting documentation 
to complete the schedules must be obtained to drill down to 
the details of each calculation.  The supporting documentation 
will reveal the genesis of these figures, usually in the form 
of a 1099 issued from a financial institution, which may be 
subpoenaed for further investigation of income and assets.  The 
most common schedules are explained in more detail below.

Page 2 of the 1040 Line 49 Credit for Child and Dependent 
Car Expenses and Form 2441: A party paying for child 
care expenses is able to claim those expenses as a credit.  
Form 2441 lists the names, addresses, and the amount 
paid to care providers.  It can be a source of proof that 
daycare was actually provided and, in the alternative, a 
source of additional discoverable information from the care 
providers whether related to expenses and/or custody issues.

Page 2 of the 1040 Line 51 Retirement Savings Contributions 
Credits and Form 8880: If a party has contributed to retirement 
plans such as traditional or Roth IRAs, 401(k) and other 
qualified employer plan, they will probably enter amounts from 
Form 8880 indicating the existence of possible marital assets.  

Page 2 line 76 a, b, c The Refund: If a tax filer is to receive a 
refund, they will frequently opt for direct deposit to quickly 
receive the refunds.  The practitioner should review the 
Routing and Account Numbers to verify if the bank used 
has been disclosed.  Additionally, the refund is most likely 
marital property, so the funds should be accounted for when 
discussing settlement or used as the basis for a possible 
dissipation argument if the refund has been used or is missing.
  
Signature Line and Paid Preparer Information: Note that on 

page 2 of the 1040, the signer is declaring under the penalties 
of perjury that the return and accompanying schedules are true, 
correct and accurately list all amounts and sources of income 
received during the year.  Additionally, the identity of the tax 
preparer, if used, is also provided.  The tax preparer may be an 
additional source of discoverable information and documentation.

Schedule A Itemized Deductions: These serve to reduce a 
party’s tax liability.  Comparing these figures against supporting 
documentation or, in an alimony case, a party’s financial 
statement may lend support to an argument that a party’s 
expenses are reduced by income tax savings.  Tax savings from 
medical expenses, charitable giving, real estate property taxes, 
interest payments on certain real property and other deductions 
appear on Schedule A and should be scrutinized closely.
 
Schedule B Interest and Ordinary Dividends: This schedule includes 
lists of banks, brokerage firms, mutual funds and foreign accounts 
and trusts.  Schedule B can serve as a preliminary asset search to 
identify undisclosed marital property and possibly overseas assets.

Schedule C Profit and Loss from Business:  If a party 
owns a business as a sole proprietor, their net income from 
their business venture may be decoded by reviewing this 
schedule.  The practitioner can determine the accounting 
method used by the business, cash basis (accounting for 
payments as they are received and expenses as they are 
paid) versus accrual basis (accounting for revenue when 
earned regardless of when it’s received and for expenses 
when they are incurred regardless of when paid) from line F.
  
The gross receipts of the venture and expenses claimed 
are in Part 1 and Part 2.  Gross receipts need verification 
through discovery requests to obtain 1099s, bank statements, 
invoices, deposit slips and receipts.  This ensures all gross 
receipts are claimed, including cash payments, which 
may be invoiced but have no corresponding bank deposit.   

Comparing the expenses in Part 2 with supporting documentation 
is vital to ensure an accurate picture of a self-employed person’s 
actual income.  A self-employed person may deduct personal 
expenses from their gross receipts, resulting in the appearance 
of reduced income.  The practitioner is cautioned to investigate 
the claimed expenses and review all expenses, especially 
if automobile expenses are claimed, along with insurance 
payments (Line 14 and Line 15), lease payments, and even 
housing expenses like mortgage payments, depreciation and 
utilities on the marital residence if a home office is claimed 
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Tax Returns...
(Continued from page 13)

as a business expense. Look for form 8829 for Expenses for 
Business Use of Home.  The attorney should compare these 
“write-offs” with a party’s long form financial statement to 
deduce an accurate income picture of the party. A review of 
the company’s general ledger should indicate the nature of 
the specific expenses and whether the claimed expenses are 
actually for business or personal use. Careful scrutiny of Line 
24 “Travel, meals, and entertainment” is required, as these 
expenses often reduce a party’s living expenses, even if they are 
legitimate business expenses.  If the claimed business expense 
reduces a party’s living expenses, it may be added back to 
income when calculating child support or income for alimony.
  
A year-by-year comparison of these expenses should also be 
conducted to determine if the yearly expenses vary in any 
significant way.  A marked increase in expenses from previous 
years should raise suspicions and prompt further inquiry into 
the specifics of claimed expenses.  The bottom line for review 
of a Schedule C is to verify, through carefully crafted discovery 
requests, depositions and subpoenas, the nature and description of 
each claimed expense to accurately determine the self-employed 
person’s actual income for child support and/or alimony.   

Schedule K-1 Partnership Income: This form provides extensive 
and valuable information relating to partnerships, trusts and S 
Corporations.  This form is used to calculate the taxable income 
from partnerships, as the individual pays the taxes not the 
business.  The practitioner will find gross receipts and expense 
information and the level of involvement the divorcing spouse 
has in the partnership (general vs. limited partner). Part 2 of the 
schedule K-1 reveals a partner’s percentage share of income, 
loss, deductions, credits and other items.  The distributions 
to the partner, if any, and the amount in the partner’s capital 
account are listed here as well. Both form 1065 and K-1 need 
to be scrutinized carefully with supporting documentation, such 
as the operating agreement, as well as the prior year’s returns to 
ensure accuracy and reliability of the figures.  For example, if the 
partnership had made yearly distributions to the divorcing spouse 
but suddenly stops or reduces distributions, the partnership may 
be deferring distributions until after the divorce.  Also, the K-1 
may show pass-through income that is taxed but not actually 
received by the partner thereby inflating the actual income of 
the party on the tax return. Practitioners should be aware that in 
Maryland this retained income, not actually received but used 
to fund ordinary and necessary business related investments, is 
not required to be included in the computation of the parent’s 
actual income for child support purposes, unless it can be shown 
that the party manipulated corporate assets and distributions 
to shield income.   The burden is on the parent seeking to 

exclude pass-through income from actual income to persuade 
the court that the pass-through income is not available for child 
support purposes. Walker v. Grow, 170 Md. App. 255 (2006).
  
Schedule D Capital Gains and Losses:  This schedule is used to 
report sales, exchanges, or certain involuntary conversions of 
capital assets, certain capital gains and non-business bad debts. 
For example, if a party sold stock, Schedule D will show the 
purchase price, the sale price, and whether there was a gain 
or loss.  Frequently, a brokerage firm or bank will provide 
end of the year tax documentation (1099-B) in the year the 
asset is sold with this information. The funds from the sale 
may be marital property and may be used as income available 
to increase support payments.  If there is information on a 
Schedule D, the practitioner is advised to ensure the supporting 
1099-B is produced as the party may have additional marital 
assets held at the financial institution that warrant investigation.
  
Schedule E Supplemental income and Loss: Part 1 of this 
schedule includes income or loss from rental properties and 
royalties. This includes the address of the rental property, the 
type of property (single family, vacation/short-term rental, 
land etc.), the amount of rent and royalties, and the expenses 
claimed for the rental.  Part 2 includes income and loss from 
partnerships (from the form K-1) and from S Corporations. Part 
3 is for income and loss from estates and trusts, and part 4 is for 
income or loss from real estate mortgage investment conduits, 
which require further investigation if this portion is completed.
  
Form 8879 IRS E-file signature authorization: This form will 
indicate a summary of the total adjusted gross income of a 
party or both parties if filing jointly.  The total federal tax, 
refund and/or taxes owed also appear on this form. If the 
party uses a tax preparer, their information will appear here, 
which may be used to subpoena the tax preparer for additional 
information if necessary.  Part 2 of this form includes the 
taxpayer declaration that the taxpayer has examined the 
tax return and states under the penalty of perjury that the 
information is true and complete.  Use of this form allows the 
practitioner to admit the tax return and schedules into evidence 
and to question the party about the details of their return.  

Postscript: After the drafting of this article Congress passed 
significant changes to the tax code that change the amount and 
type of deductions an individual may take, which may drastically 
change the forms used when filing taxes. The practitioner is 
urged to stay current on these changes and review tax returns 
with a CPA or tax professional to understand the full implications 
of these changes in the tax code on their client’s cases.  
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Spouse Equity...
(Continued from page 5)

in the plus one and/or family coverage.Enrollment

There  a re  th ree  (3 )  bas i c  s t eps  to  en ro l lmen t :

1. Apply within the required time limit 

2. Establish eligibility 

3. Enroll

Where to Apply

The former spouse needs to apply to the proper office for 
continued FEHB in accordance with the Spouse Equity 
Act.  If the employee spouse is still married at the time of 
application, the application is forwarded to the employing 
agency; the former spouse also pays premiums to that 
agency associated with his or her coverage.  If the employing 
spouse is retired at the time of application, the former spouse 
applies to the retirement agency; the former spouse also 
pays premiums to the retirement agency under that scenario.

How to Apply

In order to enroll, the former spouse fills out the “Health Benefits 
Election Form” (SF 2809) (copy available online at www.opm.
gov) or forwards written notice of his or her intent to apply 
for health benefits under the Spouse Equity Act.  The former 
spouse must provide certain information, including his or her 
name, date of birth, Social Security number, etc., and must also 
provide the employee or retiree’s name and date of birth, as 
part of that process.  The process can appear intimidating and 
confusing for clients, so they should be directed to the materials 
available to them online and the forms as soon as possible 
so that they can familiarize themselves with the same and 
determine how they will have to proceed at the appropriate time.

An applicant can apply in person.  If he or she mails his or her 
application, then the postmark date is the date used by the employing 
agency or retirement agency to determine if the time limits were met.
 

Time Limits

Essentially, the former spouse must apply for benefits within 
sixty (60) days of the date of the award of the Judgment of 
Absolute Divorce, within sixty (60) days of notice from 
OPM of the former spouses’ eligibility to enroll based on 

the former spouse being named in a qualifying court order 
awarding him or her a portion of the employee’s Federal 
retirement benefits or survivor annuity, or within (60) days 
of his or her receipt of notice of his or her eligibility to enroll 
based on his or her entitlement to any former spouse survivor 
annuity under any other governmental retirement system.

Required Documents/Information

The former spouse must provide with his or her application an 
original certified copy of the Judgment of Divorce, certified copy 
of the Marital Settlement/Separation Agreement and certified 
copy/ies of any other Court Order/s (i.e. Qualifying Court 
Order relating to his or her receipt of a portion of the opposing 
party’s federal retirement annuity and/or survivor annuity).  

He or she must also provide the name, date of birth, 
Social Security number, and last employing agency, of the 
employee/opposing party (the information for their ex-
husband or ex-wife who was or is a Federal employee).
     

Costs

The former spouse is required to pay both the employee 
and government shares of the premium associated with 
his or her FEHB pursuant to the Spouse Equity Act.  If the 
former spouse fails to pay, he or she will lose coverage.

Termination

The former spouse can terminate their FEHB in accordance 
with the Spouse Equity Act at anytime.  Otherwise, coverage 
generally terminates if he or she is no longer eligible under a 
qualifying court order to receive any portion of the employee 
or retiree’s annuity or survivor annuity, he or she remarried 
before age fifty-five (55), he or she dies, the employee or 
retiree dies and the former spouse is not entitled to a survivor 
annuity, and other specific circumstances based on the 
employee or retiree failing to establish his or her own eligibility, 
receiving a refund of retirement contributions, etc.    
 
Please note, again, that this article is intended as an general 
overview of a client’s potential right to continued FEHB 
under the Spouse Equity Act.  There is a substantial amount 
of information available at www.opm.gov with regard 
to Spouse Equity Coverage and you should familiarize 
yourself, and your potentially-eligible clients, with the same.  
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Premarital...
(Continued from page 6)

between the parties. There are several steps that counsel may 
take and agreement terms that may address these concerns:

• Business financial documents may be provided for 
examination by a party and counsel, but they will not be 
entitled to retain copies or only counsel will retain copies. The 
agreement should identify each document provided, counsel 
should maintain a file with copies, and counsel for the party 
receiving disclosure in this manner should sign an attached 
certification acknowledging having examined the documents.

• The agreement may disclose each party's net worth 
in the aggregate without an itemized list of assets. 

• The business owner may provide a detailed list of 
nonbusiness assets and their values, and use a different 
method to disclose information about the business, such as 
examination of business documents, as described above.

• The agreement should in any event include a provision 
requiring each party to maintain the confidentiality of 
financial information received from the other party, and 
for the disclosure schedule to be submitted to a court in 
any future dispute under seal and with a protective order.  
Counsel for the owner could also require a pre-execution 
confidentiality agreement prior to making any disclosures.

Insuring against a Successful Challenge to  
Validity of the Agreement

The same legal standards for validity apply to a premarital 
agreement executed by a business-owner as by any other 
contracting party.  However, in many cases extra caution is 
called for in the negotiations.  When there is a big disparity 
between the parties, not only in wealth, but in experience, 
sophistication, and bargaining ability, the owner can be somewhat 
more vulnerable to a claim of duress or undue influence. 

Maryland law analyzes the question of validity as asking whether 
there was overreaching in the process leading to execution or in 
its outcome (judged as of execution)5.   The overreaching standard 
permits a process that many lawyers would consider quite 
deficient, including late presentation and financial disclosure 
that is incomplete, for example, by omitting valuations for 
important assets.  In Stewart, for example, the husband presented 
the agreement four days before the wedding and he identified 
important assets, including business interests, but did not provide 
values.  Nevertheless, the Court of Special Appeals upheld the 
agreement.  The recommendations below are intended to describe 
best practices, i.e. a process that exceeds the minimum standard.

The party seeking a premarital agreement should present the 
proposed agreement, or a term sheet, well in advance of the 
wedding date.  The best insurance the owner can get in regard 
5 Stewart v. Stewart, 214 Md.App. 458, 76 A.3d 1221 (2013).

to validity is for the recipient of the agreement to have a lawyer, 
enough time to consider the proposed terms, to negotiate for 
changes, and to actually receive some favorable revisions.  
An actual negotiation is a transaction between equals; the 
resulting agreement is therefore voluntary.  Ideally the business 
owner will make an adequate written financial disclosure.  A 
statement in writing identifying major assets with fair values 
is the “gold standard.”6   Courts uphold premarital agreement 
where the financial disclosure was incomplete, for example, 
by identifying assets but omitting a statement of their value, 
as in both Stewart and Cannon.  The owner will be better 
served by making disclosure that meets the gold standard.

In many cases it will be appropriate for the person seeking 
the agreement to offer to pay the legal fees of the other party.  
Doing so enhances validity by making the opportunity to 
negotiate changes meaningful.  The stronger party may pay 
the weaker party’s lawyer directly; there is no taint attached 
to direct payment.  The owner’s lawyer can, if asked, 
provide names of three lawyers known to be experienced and 
competent in negotiating premarital agreements and leave it 
to the weaker party to choose one, or choose someone not on 
the list.  The stronger party should not attempt to hand-pick 
the weaker party’s lawyer, dictate the pool of lawyers from 
whom he or she may choose, or steer him or her to a lawyer 
with whom the owner has a business or personal relationship.

The lawyer for the weaker party may consider it necessary to 
advise his or her client against signing the agreement, even after 
some favorable changes have been made, because he or she 
considers it too unfair to his or her client.  The case law says that 

6 Cannon v. Cannon, 384 Md. 537, 573, 865 A.2d 563, 584 (2005).
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signing against legal advice is an act of will that is tantamount to 
voluntariness.  Thus, the business owner need not be concerned that 
representation will threaten validity, in fact, the opposite is true.

Substantive Terms to Preserve the Owner’s 
Exclusive Rights to the Business

Parties to a premarital agreement governed by the law of 
Maryland may accept any substantive terms on which they 
can agree in relation to disposition of property at divorce or 
death and in regards to post-divorce spousal support, unless the 
agreement was unconscionable at execution.  The agreement 
can provide that an existing business will remain the exclusive 
property of the owner, not subject to a monetary award or to 
the spousal elective share, including any appreciation in value, 
whether active or passive, as well as any income from, assets 
acquired with income from, the proceeds of sale, and any assets 
acquired with sale proceeds.  Similarly, as there is no general 
prohibition on terms that waive all marital property claims, 
parties can enter into an agreement that permits each party 
to retain exclusive rights to a business acquired in the future.  

Maryland law does not permit enforcement of an agreement that 
was unconscionable when executed.  It is extremely difficult 
to prove unconscionability at execution.  The challenger must 
prove both substantive unconscionability, extremely unfair 
terms, and procedural unconscionability, an extremely unfair 
process.7    An agreement that perpetuates an existing disparity 
is not unconscionable.  A business owner who can prove the 
process was fair may extract harsh substantive terms with 
little to fear, nevertheless, the owner will be better served by 
an agreement that makes provisions for a weaker party that 
will create some economic security.  These can be coupled 
with provisions to discourage a future challenge, for example:
• Provisions for cash gifts during the marriage, a transfer 

of an asset, such as a home, into joint names, creation 
of other joint assets, such as a securities portfolio 
or a cash savings account, funding an IRA, a cash 
settlement at divorce or death, or a combination.

• The agreement could predetermine an amount and duration 
of alimony or reserve the spouse’s right to seek an award.

• The agreement could provide for the business owner to retain 
exclusive rights to the business but provide that monies 
earned from working in the business, and assets acquired with 
earnings, including retirement benefits, be marital property.

• Where the agreement provides for a cash settlement or a 
fixed amount of alimony, it could also provide a penalty 
clause for a failed challenge, e.g., the challenger forfeits half.

• The agreement can provide for a waiver of fees at divorce, 
so that the challenging party will not be able to seek a 
fee award for the purpose of challenging validity, and for 

7 Stewart, supra..

prevailing-party fees and costs so that a challenger may be 
forced to pay the other party’s fees after a failed challenge.

Post-Execution Issues

The business owner may want to consider making voluntary 
transfers to the spouse during the marriage, such as retitling 
real estate in joint names or creating other assets that the 
spouse will share in the event of divorce.  In Stewart, for 
example, the husband titled several pieces of real estate 
jointly that he could have titled in his name alone.  While 
substantive fairness or unconscionability is determined 
as of execution, the spouse’s improved circumstances at 
divorce may nevertheless influence the outcome of a dispute.  
An owner who employs the spouse should treat him or her 
as other employees with a salary commensurate with the job 
and participation in the company-sponsored retirement plan.
The owner should keep good records so as to be able 
to prove his or her non-marital business interests and 
any assets that flow from the business.  The extent of 
record-keeping will depend on the terms of agreement.

Conclusion

Premarital agreements are highly enforceable.  The standards 
for validity – both as to procedural fairness and the substantive 
terms – put only modest burdens on the person seeking such 
an agreement.  Most challenges fail.  Nevertheless, a business 
owner will be best served by a process that is fair in every 
respect.  Especially in the area of financial disclosure, where a 
misstep in a statement of the value of a business may be fatal, 
it is important that the owner’s lawyer attend closely to the 
accuracy of disclosure.  The lawyer for the owner can better 
protect his or her client by encouraging the other party to 
retain counsel, by encouraging the client to engage in an actual 
negotiation over the terms, and by discouraging terms likely 
to leave the spouse impoverished at the end of the marriage.

Linda Ravdin is a shareholder in Pasternak & Fidis, P.C., where she 
practices family law exclusively.  She is the author of Premarital 
Agreements: Drafting and Negotiation 2d ed. (ABA 2017).
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Such issues not only affect the domestic relations practitioner, 
but impact the Bench as well. Judges have long issued alimony 
awards with the knowledge that the payments would be fully 
deductible by the payor. Next year, however, such awards will 
have to be satisfied with after-tax dollars. To a degree, Judges 
will have to account for the tax implications to the payee in 
order to determine how much monies the payee will have left to 
satisfy his/her own reasonable living needs. Yet, since appellate 
cases have long held that Courts cannot speculate as to the tax 
ramifications to parties, will expert testimony on applicable 
federal tax law become the norm in litigated alimony cases?

These are just some of the many issues raised by 
the TCJA that we will need to think through this year.

For now, if you can, it will be a priority to settle and 
finalize settlement agreements in your alimony cases before 
2019 to take advantage of deductions for years to come.

J im  Mi lko  i s  t he  curren t  Cha i r  o f  t he  Fami ly 
and Juvenile Law Section and is a partner at Trainor, 
Billman, Bennett & Milko, LLP in Annapolis, Maryland.

UCLA is “to support the continued development and growth of 
collaborative law by making it a more uniform, accessible dispute 
resolution option for parties.” In 2010 the Commission adopted 
the Uniform Collaborative Law Rules (UCLR) that mirror the 
Act and give states the option to enact the statute, or adopt court 
rules, or a combination thereof. In subsequent years, the following 
jurisdictions passed either some version of the UCLA or UCLR or 
both as follows: Utah (2010), Texas (2011), Washington D.C. and 
Hawaii (2012), Nevada, Ohio and Washington (2013), Maryland, 
Alabama, Michigan and New Jersey (2014), Montana (2015), 
Florida, North Dakota and Arizona (2016) and Illinois (2017). 
The UCLAs and / or UCLRs of some states reference the use of 
Collaborative Process only in domestic actions while others do 
not specify the types of actions to which those laws or rules can 
be applied. Maryland’s UCLA and rules do not reference any 
particular practice area. For example, Rule 17-504 allows for the 
filing of a joint motion to stay a case in favor of Collaborative 
Process regardless of the type of case. The formal acceptance of 
Collaborative Process in the US continues to grow. As of this 
writing, collaborative law acts or court rules have been proposed 
in Massachusetts, Pennsylvania and Tennessee.

Collaborative Process in Israel and Maryland
The first Collaborative Process training in Israel was offered in 
2010 as part of a joint initiative of that country’s Ministry of Justice, 
the mediation center of the Israeli Bar Association and also of the 
U.S. Embassy in Israel. The training was led by Pauline Tessler, 
a California domestic relations lawyer and one of the leading, 
longtime proponents of Collaborative Process both nationally and 
internationally and Yuval Berger a collaborative divorce coach 
and child specialist from Canada. “At that time we [lawyers and 
mediators] did not know anything about the collaborative divorce 
process. We thought it was like mediation,” said Idith Schaham 
an Israeli attorney and collaborative practitioner following a 
presentation of hers entitled  “Multidisciplinary Models of Public 

Collaborative Divorce Services in Israel” given in Rockville, 
MD on October 17, 2017.6 Along with Schaham, among the 
participants in that first Collaborative Process training in Israel 
was a mental health professional named Rachel Vladomirksy 
who was an employee of the Department of Social Welfare of 
Ramat Gan, a large municipality in central Israel adjoining Tel 
Aviv. At that time Vladomirsky and Schaham already had a 
close working relationship from having co-mediated family law 
matters for fifteen years. “Once Rachel and I graduated from that 
first training we wanted to help make the collaborative process 
available to low income and indigent families and we thought it 
should be part of the services that the municipality provides to its 
citizens,” Schaham said. Consequently, Vladomirsky approached 
the Mayor of Ramat Gan to advocate for the inclusion of 
Collaborative Process in the dispute resolution options provided 
by the department. The Mayor initially refused to approve the 
proposal but after being educated about the prevalence of divorce 
in the city, he later relented. “It took us one- and-a-half years to 
finally get approval of the city of the Ramat Gan city council to 
offer Collaborative Process among the services of the department 
of social welfare. In order to make this work there was a special 
basic collaborative divorce training involving private legal, 
mental health and financial professionals as well as social workers 
employed by the municipality,” she said. 

Schaham and Vladomirsky worked with other professionals as 
a team for a full year providing Collaborative Process to low-
income families and families with a range of challenges involving 
drug abuse, domestic violence, false allegations etc. After 
multiple successful settlements, the duo gave a presentation on the 
Collaborative Process work they had been doing in Ramat Gan at 

6 This event was co-hosted by the Collaborative Project of Maryland and the Collaborative Law Section 
of the Bar Association of Montgomery County.
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a conference of all the department of social welfare employees of 
the city. They also gave Collaborative Process trainings at which 
they provided useful documents such as model participation 
agreements and practice protocols. In 2015 they attended a 
conference of Judges in an effort to share their experiences with 
Collaborative Process. At the conference, a Judge in charge of the 
family courts in the southern region of the country approached 
the duo and told them she wanted a Collaborative Process center 
in every city in her region. “With the Judge’s help I provided 
collaborative trainings and established 3 collaborative divorce 
centers in the southern region,” she said. 

In Israel today there are six community centers that offer 
Collaborative Process. These services are offered to families who 
are low income, immigrants, have young children, have people 
with disabilities, are affected by domestic violence and/or are 
heavily in debt as well as to middle class families who would not 
otherwise be able to afford a “full” interdisciplinary collaborative 
team (i.e. two attorneys, one or two mental health professionals 
and a financial neutral and/or a child specialist). The various 
Collaborative Process programs are run by the family courts 
in conjunction with their local departments of social welfare, a 
therapy institute (i.e. Adler Institute), a law school faculty (i.e. Bar 
Ilan University Law Faculty through the Rackman Center for the 
Advancement of Women’s Status) and a non-profit organization 
(i.e. Modi’in conflict resolution center).

When a divorce matter is initiated through the family courts 
in Israel, the parties are educated about their process options 
- mediation, therapy and Collaborative Process - by a court 
employee.  If a party selects Collaborative Process, that person 
files a petition for dispute resolution that states no facts and 
makes no demands. “Timing is important in Collaborative 
Process,” said Schacham, “it is best to start the process before 
the parties petition the court with pleadings containing harmful 
allegations that cannot be taken back. The earlier the legal and 
therapeutic intervention the earlier we can prevent the conflict 
from escalating and causing harm to parties and children. 
Early intervention also helps to reduce costs.” After the initial 
petition, the court summonses the parties to a meeting at the 
local department of social welfare. At that meeting, which the 
parties attend without counsel, they are informed of their process 
options. If the parties choose Collaborative Process, they are 
given a list of collaborative professionals to choose from; some 
parties are referred to municipality community divorce centers. 
The municipal community divorce centers are a public-private 
partnerships that help reduce the cost of the process. These centers 
assemble an interdisciplinary team comprised of one or two 
mental health professionals, who are department of social welfare 
employees, two reduced-fee private lawyers and, if needed, child 
specialists and/or financial professionals who are employees of 
the municipal department of education.

This early-intervention manner of initiating collaborative cases 
differs starkly from the nevertheless groundbreaking model of the 
pilot programs underway in the Circuit Courts of Prince George’s 
County and Baltimore City where parties are informed of 
Collaborative Process only after one or both have filed pleadings 
alleging facts and seeking specific types of relief. This appears to 
be at least partly because there is currently no procedure available 
to families in transition in Maryland to petition the courts simply 
to assist them in seeking professional dispute resolution services 
without filing a pleading.

The Rackman Center program, which is run by the law faculty 
of Bar Ilan University, provides representation only to women. 
Collaboratively-trained lawyers who are university employees, 
represent the wife without charge. The husband must be 
represented by a private collaborative divorce lawyer unaffiliated 
with the university who will charge a reduced fee. Both of 
Maryland’s public law schools have Collaborative Process 
programs.  The University of Maryland’s law school offers a 
course entitled “Collaborative Law and Practice” that introduces 
law students to Collaborative Process both conceptually and 
through simulations / role plays. The University of Baltimore 
Law School runs a clinical program that gives students real case 
experience in conjunction with the Circuit Court of Baltimore 
City and the non-profit Collaborative Project of Maryland 
(“CPM”).

At the Adler Institute, which provides therapeutic services 
including family therapy, couples are educated about Collaborative 
Process and if they elect that process are referred to the website 
of the local practice group to select private lawyers. The institute 
will provide them with one or two mental health professionals, 
employees of Adler, who will serve as coaches and/or child 
specialists in the matter. In Maryland CPM, which was first 
funded in 2012 through a grant by the judiciary, runs the pilot 
programs in Prince George’s County and Baltimore City, to 
provide Collaborative Process to pro se litigants of modest means 
with pending domestic cases. CPM also provides assistance to 
families outside of the court pilot projects primarily through a 
network of volunteer professionals.

In Israel the parties eligible for Collaborative Process services 
through the various venues almost always pay a fee but it is 
usually a reduced flat fee based on their financial status. “The 
greatest advantage of the collaborative divorce community 
centers is that families frequently benefit from the full team 
model without incurring high costs,” said Schaham. “The higher 
the level of conflict in a case the more it would benefit from a 
full interdisciplinary team,” she said. In Maryland CPM assesses 
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whether parties are income-and-asset eligible to receive free 
Collaborative Process services and if they are not eligible for free 
services they are referred to professionals who agree to discount 
their hourly rates. If the parties are eligible for free or reduced 
fee services, CPM assembles an interdisciplinary collaborative 
team for them from a volunteer panel of collaboratively-trained, 
private-sector professionals. If the parties do not qualify for 
a discount then they generally pay the normal rates of the 
professionals in the team. In Maryland charging flat fees in 
Collaborative Process matters is exceedingly rare.

In Maryland the judiciary has taken a leading role in making 
Collaborative Process available to people of modest means. 
Starting in 2011 the judiciary’s Department of Family 
Administration began offering free Collaborative Process 
trainings to attorneys and other professionals sometimes in 
exchange for a pledge to accept Collaborative Process cases on 
a pro bono basis. Since July of 2016 CPM has been running a 
pilot program in the Circuit Court for Prince George’s County, 
in cooperation with the Prince George’s County Collaborative 
Professionals, to offer pro bono Collaborative Process in domestic 
cases where both parties are pro se and either indigent or of 
modest means.  

In June of 2016, due to an initiative led by attorneys Kathy 
Brissette-Minus and Suzy Eckstein, the judiciary’s Mediation 
and Conflict Resolution Office (MACRO) awarded the 
Orphans’ Court for Prince George’s County a grant to develop 
an alternative dispute resolution (ADR) program that offers 
Collaborative Process in contested probate cases, in addition 
to mediation and settlement conferences. That ADR program 
began offering Collaborative Process in 2017 and held its 
first open house event on February 23, 2018 from 10:00am to 
2:00pm at the Upper Marlboro courthouse. In June of 2017 the 
Orphans’ Court for Prince George’s County brought experienced 
Collaborative Process trainers from California and Arizona to 
teach a groundbreaking course on using Collaborative Process 
to resolve contested probate cases thereby helping to expand the 
utilization of Collaborative Process outside of its beginnings i.e. 
domestic relations.

The judiciary-led developments are a relatively new feature 
of a Collaborative Process landscape that had heretofore been 
dominated by private practitioners and private practice groups 
such as Collaborative Dispute Resolution Professionals (CDRP), 
Howard County Collaborative Professionals (HCCP), Baltimore 
County Collaborative Professionals (BCCP), Anne Arundel 
Collaborative Professionals and the Collaborative Council of 
Western Maryland. The practice groups provide their members 
with ongoing training in Collaborative Process and opportunities 
to network and build Collaborative Process skills including by 
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working as part of a tight-knit interdisciplinary team on matters.  
These local practice groups are brought together by the Maryland 
umbrella organization, the Maryland Collaborative Practice 
Council (MCPC).  CPM and the circuit court pilot programs are 
broadening the availability of Collaborative Process beyond the 
more affluent population historically serviced by private practice 
groups by spurring private Collaborative Process professionals 
to partake in providing free and reduced fee services to self-
represented litigants.

What’s the Path Forward for  
Collaborative Process in Maryland?

While the rise of Collaborative Process both in this country and 
this state has been, at least since 2010, seemingly rapid, few non-
lawyer Marylanders have heard of the process and only a small 
fraction of the domestic relations bar has had formal Collaborative 
Process training. Additionally, Collaborative Process is not well 
known to many mental health and financial professionals.  To 
make Collaborative Process a more widely available, understood 
and accepted dispute resolution method will take not only every 
circuit court offering Collaborative Process but also initiatives 
by bar associations, practice groups, law schools and various 
other institutions to educate lawyers, other professionals and 
members of the general public about this option. It will take more 
lawyers, mental health professionals and financial professionals 
getting trained in Collaborative Process through local training 
organizations such as the Maryland Collaborative Practice 
Council (MCPC) which is having an introductory collaborative 
practice training on March 23 – 24, 2018 in Columbia, MD.7  It 
will take more lawyers informing potential clients about this ADR 
option in their initial consultations in accordance with MD Rule 
of Professional Conduct 19-302.1[5] which provides, in relevant 
part: “when a matter is likely to involve litigation and, in the 
opinion of the attorney, one or more forms of alternative dispute 
resolution are reasonable alternatives to litigation, the attorney 
should advise the client about those reasonable alternatives.” 
It will take more mental health professionals speaking to their 
clients, in the appropriate cases, about Collaborative Process as 
a less traumatic way of handling, amongst other things, divorce 
and custody disputes. 

The example of Israel points to new ways we might try to expand 
access to and provide Collaborative Process services in Maryland. 
Given the increase in the percentage of self-represented parties 
in our state’s courts - 80% of litigants in domestic cases in 2017 
were unrepresented at the time the answer was filed8  - and the 
unique advantages that Collaborative Process offers, the future of 
this process in Maryland appears both vast and largely uncharted.

7 To find out more about this opportunity, contact: Annamaria Walsh, Esq. (awalsh@awalshlegal.com 
or 410-494-4921) or Kathleen Wobber, Esq (k.wobber@parlerwobber.com or 410-832-1800, ext 102).
8 “Resources for Self-Represented Litigants in the Maryland Courts.” http://www.mdcourts.gov/
accesstojustice/pdfs/fy17srlreport.pdf
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