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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter gives updates on Section news and highlights a few key legal issues.  We post it on the 
State and Local Government Section page on the MSBA website, with a link emailed to all Section members.  
Let us know of any suggestions, at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome!
 
MESSAGE FROM THE CHAIR by Lynn Robeson, State & Local Gov’t Section Council Chair  
Whenever any undertaking comes to a close, I always find it helpful to review accomplishments and consider 
improvements for future success.  Reflecting on the Section’s achievements as this fiscal year wraps up, it is 
self-evident to me that the hard work of the Section’s Committees is the most important factor driving the 
Section’s success in providing benefits to members.  The Section has four Committees:  the Program 
Committee, the Legislative Committee, the Communications Committee, and the Membership/Nomination 
Committee.  The Program Committee arranged for three educational seminars targeting topics in the vanguard 
of State and local government law.  The November program focused on the Maryland Public Information Act; 
the February program spotlighted the use of social media in the public sector, and the day-long Spring Law 
Institute covered a variety of topics (described below).  The Section’s program planned for the Annual Meeting 
will examine the impact of public financing of elections in Montgomery County (the first County to adopt a 
public financing law).  The Legislative Committee’s work must also be recognized.  From January to April, the 
Committee reviews hundreds of General Assembly bills that impact State and local governments to determine 
whether the Section should make a recommendation to the MSBA’s Committee on Laws to support, oppose, or 
propose amendments to a bill.  If you are reading this, the work of the Communications Committee is self-
evident, as the Committee prepares and publishes this newsletter and as well as information on the Section’s 
website.  Finally, the Membership/Nomination Committee strives to recruit members to the Section Council 
who broadly represent the interests of Section members and targets initiatives to encourage new memberships.  
I am truly grateful to have had the opportunity to work with members of the Section Council and to meet the 
many Section members who work with State and local government law on a daily basis.  For the future, I 
encourage all to provide constructive feedback on what programs or services would best serve your needs.  It 
has been a pleasure to serve you this year. 
 
RECENT APPELLATE COURT DECISIONS OF INTEREST: 
No Constitutional Violation From Zoning Change to Eliminate Storage Facility Near a School  
The Fourth Circuit Court of Appeals in Siena Corp. v. Mayor and City Council of Rockville, Maryland, 873 
F.3d 456 (2017) upheld the City’s zoning change which prohibited construction of any storage facility within 
250 feet of a school.  The change was in response to a possible application for such a facility.  The Court 
focused especially on Maryland as a late-vesting state, citing Powell v. Calvert County, 368 Md. 400, 411 
(2002) to find an owner has a vested right in a zoning case only after obtaining a permit and proceeding with 
some measure of work on the land to notify neighbors of the use.  Siena Corp., 873 F.3d at 461.  Here, the 
Court noted Siena’s admission it had never even applied for a permit, much less received one.  Id. at 461-2.  
Further, the Court held that even if Siena had demonstrated a protected property interest, the text amendment 
was not a substantive due process violation as it was not arbitrary,  irrational or a shock to the conscience, citing 
Huggins v. Prince George’s County, 683 F.3d 525, 535 (4th Cir. 2012) which quoted the Supreme Court ruling 
in County of Sacramento v. Lewis, 523 U.S. 833, 847 (1998).  Id. at 464.   Indeed, the Court found the City had 
made a rational attempt to protect school students from “increased crime, traffic and illegal drugs” which the 
Council cited as concerns with self-storage warehouses.  Id. at 465.              
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SPRING INSTITUTE HONORING LAW DAY, FROM PIA TO SUPREME COURT UPDATE 
The MSBA State and Local Government Law Spring Institute was held on Friday, May 18 and provided a full 
day of training.  Jeffrey Zyontz (with some assistance from Bob Drummer, fellow Legislative Counsel for the 
Montgomery County Council) started with an entertaining review of land use history from the time of the 
English “Doomsday Book” listing landowner obligations to the King – including taxes.   Mr. Zyontz went on to 
describe the modern need for land use control came in  part from at least 10 major fires in the United States 
between the last 1800’s and early 20th Century, including Chicago, Baltimore and New York City, which led to 
a new emphasis on land use controls and standards to protect neighbors, including street size and construction. 

Leslie Knapp, Jr., Legal and Policy Counsel with the Maryland Association of Counties and Candace Donoho, 
Director of Government Relations for the Maryland Municipal League provided a legislative update on the 
2018 General Assembly session.  Ms. Donoho started with Highway User Revenues, noting that this year, after 
the 2009 elimination of 96% of HUR from counties and municipalities, some major steps were taken to replace 
them for the next five years.  That will start with 65% for Fiscal Year 2019, leading to 85% by the final year, 
2024, when a permanent solution will be needed.  Mr. Knapp reported that for schools, pre-K education will 
become more of a priority, with attendant extra costs, and several steps were taken late in the last session to 
address school security.  They also reported that bills to all but eliminate local zoning and impose the small cell 
industry preferences for wireless facility installations – in place in at least 14 states – were withdrawn, but are 
likely to recur next year.  Both noted expected turnover of 30 to 40% for the General Assembly, and that new 
members will bring new priorities, such as new environmental mandates, among others. 

Members then received a presentation from retired and current Court of Appeals and Court of Special Appeals 
judges, including Hon. Glenn T. Harrell, Jr.; Hon. Robert N. McDonald; Hon. Alexander Wright, Jr.; and Hon. 
Matthew J. Fader.  Before each presented summaries on key cases, Judge McDonald reported that in the last 
few years, the length of Court of Appeals decisions has gradually increased.  Even so, while there are fewer 
unanimous U.S. Supreme Court decisions than in the past, the Court of Appeals is currently issuing unanimous 
decisions in 70% of the cases. 

The lunch speaker was Baltimore City Solicitor Andre Davis, who left senior status with the Fourth Circuit U.S. 
Court of Appeals to accept Mayor Pugh’s appointment.  Solicitor Davis spoke on his commitment to serving 
Baltimore City and municipal law overall, focusing on his work in the City, interest in actually practicing law, 
and his wish to remain part of the State and Local Government Section. 

After lunch, members received a report on wireless facilities and the upcoming 5G systems by Albert Catalano, 
Counsel and Wes Wright, Partner, both with Keller and Heckman, LLP.  They focused on the changes coming 
from new ”5G” systems, which are likely to include many more small antenna and poles; a new FCC special 
emphasis on removing barriers to such facilities, including local controls; and a similar effort to do the same at 
the state level.  But they emphasized the main applicable Federal laws which, while in some cases allow 
expedited review of some applications, also largely preserve local zoning and local right of way control. 

Vlatka Tomazic, Associate County Attorney for Montgomery County, spoke about police and correctional 
issues regarding medical marijuana, including whether marijuana can be used as medication when a person is in 
jail.  Chuck Thompson, Executive Director of IMLA, completed the presentations with a comprehensive review 
of Supreme Court decisions over the last year, noting many will be watching the Supreme Court and their future 
grants of certiorari with Justice Neil Gorsuch now confirmed and in place. 

See you at the MSBA Annual Meeting in Ocean City, June 13 to 16! The State and Local Government 
Section will host a presentation on Montgomery County’s public campaign financing law, with the 2018 
election serving as the first affected elected. Jared DeMarinis, Director of the Candidacy & Campaign Finance 
Division, Maryland Board of Elections; Philip Andrews, Deputy Chief of Community Outreach, Office of the 
State’s Attorney for Montgomery County and former Montgomery County Councilmember; and Robert H. 
Drummer, Senior Legislative Attorney, Montgomery County Council will speak and provide an update as to 
whether the financing law has had the intended effect of encouraging more participation from candidates and 
voters, and how it is overall affecting candidates and the County election races now underway.   
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