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FROM THE CHAIR by Melissa McGuire 

My irst column as Chair of the section news-

letter coincides with the editorial debut of Cori 
Cohen from Gilbert Employment Law PC. I 
thank Cori for taking on this new endeavor and 
look forward to working with her. She has big 
shoes to ill in succeeding Al Palewicz, but she is 
demonstrating that she is up to the task.

I think I speak for my predecessors, and the 
section as a whole, when I say that we are im-

mensely appreciative of Al’s service and ded-

ication.  He served as the editor of the Section 
newsletter since its inception, over twenty years 
ago.  Al remained editor after his retirement as 
Regional Attorney at the National Labor Rela-

tions Board’s Baltimore ofice.  His wisdom and 
wit will be missed.

As you have probably noticed, the MSBA and 
the section have undergone many recent updates 
in technology and digital presence.   In addition 
to the section’s digitized newsletter, our page on 
the MSBA website now has a blog and we are 
exploring ways to make the listserv more relevant 
to our membership.  I welcome your input and 
ideas for improving the digital experience for the 
section and invite proposed contributions of ma-

terials for the blog site. 

I also invite the membership to become more 
actively engaged in the section, whether it be by 
attending section events with colleagues or vol-

EDITOR’S CORNER by Cori Cohen

This note, my irst as editor of the Maryland 
State Bar Association, Section of Labor and Em-

ployment Law newsletter (“newsletter”), is bit-
tersweet.  As I transition into the role of editor of 
the newsletter, I am cognizant of the proverbial 
“big shoes,” which I must ill.  Al Palewicz has 
served as the editor of the newsletter for over two 
decades, since its inception, and under his stew-

ardship, the newsletter has lourished to become 
one of, if not the most, highly regarded newslet-
ters produced by a section of the Maryland Bar.  
More importantly, Al, through the newsletter, has 
created a community amongst attorneys and or-
ganizations practicing labor and employment law 
and provided an outlet for information-sharing.  
Over the years, his work has prompted important 
and thought-provoking conversations and kept 
attorneys abreast of key developments in the law.  
He also brought the newsletter into the 21st cen-

tury, transitioning it from a paper version, sent by 
snail-mail to each attorney, to a fully-electronic 
version, delivered instantaneously to members 
across the state. Al’s contributions to our commu-

nity cannot be overstated, and I am committed to 
continuing his tradition of producing a newsletter 
of the highest quality.

Continued on p. 3 Continued on p. 3
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unteering to serve on program panels.  As em-

ployment attorneys, we practice in one of the 
most dynamic areas of the laws, with almost daily 
developments in federal, state and/or local law.  
Your active participation is valuable to both your 
own professional growth, regardless of your ten-

ure at the Bar, and to our ield in general.   

For this fall, the council is in the process of 
planning a joint program with the Construction 
Law Section on the new General Liability for Un-

paid Wages Act.  The council also is working with 
the federal bench on a program on the Changing 
Face of the Fourth Circuit in Employment Law. 
Stayed tuned for dates and times.   Please feel 
free to contact me at melissa@mcguiremoorelaw.
com, to volunteer to work on these or other op-

portunities in the section.  Enjoy the rest of your 
summer.

FROM THE CHAIR continued

EDITOR’S CORNER continued

 This issue of the newsletter is also particularly 
exciting because it is composed of contributions 
by the attorneys from the Maryland Ofice of the 
Attorney General, with Michele J. McDonald 
serving as the coordinator for the issue. Please 
note that each article represents the views of the 
author and not the Ofice of the Attorney General. 

 If you have any questions or comments about 
the newsletter, or if your Firm or organization 
is interested in contributing to the newsletter, I 
would love to hear from you! Please feel free to 
contact me by telephone at (301) 608-0880 or by 
email at ccohen@gelawyer.com.  I am  looking 
forward to the chance to work with each of you.

ARTICLES

By Kimberly Smith Ward 

Deputy Counsel, Department of Labor, Licensing 

and Regulation,Ofice of the Attorney General
Introduction

Age is the one protected class where everyone, 
ultimately, will be included. In recent years, a major 
workplace revolution has begun regarding the per-
ception of age.  Age was once considered a valuable 
characteristic among employees because it indicat-
ed experience and wisdom. For many industries and 
companies, however, older employees come with a 
number of concerns. When considering hiring old-

er employees, many employers see: rigidity and an 
unwillingness to hear new ideas, attendance and pro-

ductivity issues, lack of knowledge or understanding 
of new technologies, and expense because of higher 
wages. 
The Age Discrimination in Employment Act 
(ADEA)1

The Age Discrimination in Employment Act 
(ADEA) was enacted by Congress in 1967 to promote 
employment of persons at least forty years of age and 
to prohibit arbitrary age discrimination in employ-

ment.  The statute, passed three years later, was mod-

eled after Title VII and contained similar language2. 

The ADEA has two sections prohibiting discrimina-

tion by an employer. 29 U.S.C. §623(a) provides that 
it shall be unlawful for an employer to: 
(1) fail or refuse to hire or to discharge any individ-

ual or otherwise discriminate against any individ-

ual with respect to his compensation, terms, con-

ditions, or privileges of employment, because of 
such individual’s age;

(2) limit, segregate, or classify his employees in any 
way which would deprive or tend to deprive any 

1 This Article does not cover Maryland’s Discrimination in Employment Law which is broader than 
federal law. See Md. Code Ann. State Government Article § 20-606 (a) (2) (“An employer may not limit, 
segregate, or classify its employees or applicants for employment in any way that would deprive or tend 
to deprive any individual of employment opportunities or otherwise adversely affect the individual’s 
status as an employee because of … age .…”) (emphasis added).

2 Age Discrimination in Employment Act of 1967, Pub. L. No. 90-202, 81 Stat. 602.

Hiring – The New Battleground for 
Age Discrimination Claims
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is currently under investigation for discriminatory hir-
ing practices targeted at older workers.7 

Although these recent matters involve allegations 
of age discrimination, the issue of age discrimination 
is not novel or partial to just a few cases.  In 2017, 
the EEOC received 18,376 complaints of age discrim-

ination.8  This number accounted for more than twen-

ty-one percent of all discrimination charges received 
by the agency.  In fact, age discrimination or ageism 
is so prevalent that it has its own Twitter hashtags: 
#ADEA50, #AgeDiscrimination, #AbilityNotAge.
ADEA Disparate Impact Case Law and Job 
Applicants

a. Smith v. City of Jackson
The Supreme Court, in a plurality decision in 

Smith v. City of Jackson, 544 U.S. 228 (2005), held 
that the ADEA prohibits employment practices that 
have a disparate impact on existing employees, un-

less the employer can prove that the practice is based 
on a “reasonable factor other than age.” Id.  at 242.  
The issue of whether the ADEA similarly protects job 
applicants from disparate impact was not before the 
Court. Even so, Justice O’Connor wrote a separate, 
concurring opinion in which she stated, “§623(a)(2) 
of course does not apply to applicants for employment 
at all-it is only § (a)(1)  that protects this group.” See 

544 U.S. at 266.
b. Villarreal v. R.J. Reynolds Tobacco Co.  
In 2007, Richard Villarreal, forty-nine years old, 

applied for a position as a territory manager for R.J. 
Reynolds. Villarreal v. R.J. Reynolds Tobacco Co., 

839 F. 3d 958, 961 (11th Cir. 2016), cert. denied, 

137 S. Ct. 2292 (2017).  R.J. Reynolds had provided 
guidelines to the company to be used when screening 
applications that included a description of a “target 
candidate” as someone “2-3 years out of college” who 
“adjusts easily to changes.” Id. The guidelines also in-

structed the company to “stay away from” applicants 
who have been in “sales for 8-10 years.”  Id. Mr. Vil-

larreal had over eight years of sales experience when 
he applied. R.J. Reynolds never contacted Mr. Villar-
real. Id.  In 2013, the Northern District of Georgia 
concluded that job applicants may not bring disparate 

Exclude Older Workers From Job Ads, ProPublica (Dec. 20, 2017), available at: https://www.propubli-
ca.org/article/facebook-ads-age-discrimination-targeting (last visited July 9, 2018).

7 Id.
8 See Press Release: EEOC Releases Fiscal Year 2017 Enforcement And Litigation Data, U.S. Equal Em-

PloymEnt oPPortunity commission (Jan. 25, 2018), available at: https://www.eeoc.gov/eeoc/newsroom/
release/1-25-18.cfm (last visited July 9, 2018).

individual of employment opportunities or other-
wise adversely affect his status as an employee, 
because of such individual’s age.
Section 623(a)(1) prohibits disparate treatment, 

which is intentional discrimination and requires proof 
of discriminatory motive; whereas, section 623(a)(2) 
prohibits disparate impact, which involves employ-

ment practices that are facially neutral but impact one 
group more than another and cannot be justiied by 
business necessity. See Teamsters v. U.S., 431 U.S. 
324, 335-336 n. 15 (1971).  
 Recent Trends in Ageism

Recent cases establish how hiring is becoming 
the new battleground for age discrimination claims.  
In May 2018, the Equal Employment Opportunity 
Commission (EEOC) and Darden Restaurant reached 
a $2.85 million settlement in an age discrimination, 
class action lawsuit, which alleged applicants’ age 
forty and older had been denied front-of-the-house 
and back-of-the-house positions at ifty-two restau-

rants around the country and had been asked age relat-
ed comments during interviews.3 The company also 
hired applicants age forty and older at a signiicantly 
lower rate than applicants under the age of forty. Sim-

ilarly, in March 2018, an IT stafing irm agreed to un-

dertake signiicant remedial measures to settle an age 
discrimination lawsuit brought by the EEOC for vio-

lating the ADEA when, after learning an applicant’s 
date of birth, the company sent the applicant an email 
stating that he would no longer be considered for the 
position because he was “born in 1945” and “age will 
matter.”4 Additionally, the EEOC settled a $12 mil-
lion age discrimination lawsuit in May 2017 against 
Texas Roadhouse. The company rejected applicants 
over forty years of age from front-of-the-house posi-
tions such as servers, hosts and bartenders in favor of 
younger applicants. 5 

Social media companies have become embroiled 
in allegations of ageism, as well. Facebook, and com-

panies that use Facebook’s site to advertise job open-

ings, are facing scrutiny for allegedly targeting career 
ads based on Facebook users’ age.6  Similarly, Google 
3 Press Release Seasons 52 to Pay 2.85 Million to Settle EEOC Age Discrimination Lawsuit, u.s. Equal 

EmPloymEnt oPPortunity commission (May 4, 2018), available at http://www.eeoc.gov/eeoc/newsroom/
release/5-3-18a.cfm (last visited July 9, 2018)

4 See Press Release: IT Stafing Company Pays $50,000 to Settle EEOC Age Discrimination Suit, u.s. 

Equal EmPloymEnt oPPortunity commission (Mar. 8, 2018), available at: https://www.eeoc.gov/eeoc/
newsroom/release/3-8-18.cfm (last visited July 9, 2018). 

5 See Press Release: Texas Roadhouse to Pay $12 Million to Settle EEOC Age Discrimination Lawsuit, 
u.s. Equal EmPloymEnt oPPortunity commission (Mar. 31, 2017), available at:  http://www.eeoc.gov/
eeoc/newsroom/release/3-31-17.cfm (last visited July 9, 2018).

6 See Angwin, Julia, Scheiver, Noam, and Tobin, Ariana, Dozens of Companies Are Using Facebook to 
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impact claims under the ADEA because § 623(a)(2) 
does not refer to “applicants for employment.” Vil-

larreal v. R.J. Reynolds Tobacco Co., No. 2:12-CV-
0138-RWS, 2013 WL 823055, at *5 (N.D. Ga. Mar. 
6, 2013). 

On appeal, the Eleventh Circuit, in a 2-1 decision, 
concluded that §623(a)(2) was ambiguous.  Relying 
on the long standing principal of deference to agency 
interpretation, the court deferred to the interpretation 
of the EEOC that (a)(2) “protects any individual an 
employer discriminates against, regardless of whether 
that individual is an employee or job applicant.” Vil-

larreal v. R.J. Reynolds Tobacco Co., 806 F.3d 1288, 
1301 (11th Cir. 2015), reh’g en banc granted, opinion 

vacated, 839 F.3d 958 (11th Cir. 2016).  
On rehearing, the Eleventh Circuit sitting en banc 

overturned the panel decision by a vote of 8-3.  The 
en banc court, in line with other circuits9, held that the 
ADEA does not authorize disparate impact claims by 
unsuccessful job applicants. Villarreal v. R.J. Reyn-

olds Tobacco Co., 839 F.3d 958, 961 (11th Cir. 2016), 
cert. denied, 137 S. Ct. 2292 (2017).  Speciically, the 
court opined that the text of the ADEA does not al-
low an applicant for employment to make disparate 
impact claims because the applicant does not have 
“status as an employee.” Id.  at 963. In reaching its 
holding, the majority reasoned that “[b]y using ‘or 
otherwise’ to join the verbs in this section, Congress 
made ‘depriv[ing] or tend[ing] to deprive any indi-
vidual of employment opportunities’ a subset of ‘ad-

versely affect[ing] [the individual’s] status as an em-

ployee.”’ Id. at 963.  Therefore, the court concluded 
that “section 623(a)(2) protects an individual only if 
he has a ‘status as an employee.’” Id.  Unlike the prior 
panel, the majority held that deference to the EEOC’s 
interpretation was unwarranted because the statute 
was unambiguous. Id. at 970. 
Kleber v. CareFusion 

Recently, the Seventh Circuit heard a case that in-

volved Dale Kleber, a Chicago attorney with more 
than twenty-ive years of experience. Kleber was if-

9 Smith v. City of Jackson, 351 F.3d 183, 188 (5th Cir. 2003), aff’d on other grounds, 544 U.S. 228 (2005) 
(noting Title VII extends protection also to ‘applicants’ for employment, while the ADEA does not); 
Smith v. City of Des Moines, 99 F.3d 1466, 1470 n. 2 (8th Cir. 1996) (§ 623(a)(2) governs employer 
conduct with respect to ‘employees’ only, while the parallel provision of Title VII protects ‘employees 
or applicants for employment;’ accordingly, under the ADEA, “applicants for employment” are “limited 
to relying on § 623(a)(1)”); Ellis v. United Airlines, Inc., 73 F.3d 999, 1007 n. 12 (10th Cir. 1996), cert. 

denied, 517 U.S. 1245 (1996) (job applicants may sue only under § 623(a)(1) of the ADEA, but not 
under § 623(a)(2)); EEOC v. Allstate Ins. Co., 458 F. Supp. 2d 980, 989 (E.D. Mo. 2006), aff’d, 528 F.3d 
1042 (8th Cir. 2008), appeal dismissed on other grounds, No. 07-1559 (8th Cir. Sep. 8, 2008) (§623(a)
(2) authorizes disparate impact claim by existing employees, but applicants for employment cannot 
bring claims).

ty-eight years old when he applied for a position as 
a lawyer with CareFusion Corporation in 2014. The 
job posting speciied that applicants should have “3 
to 7 years (no more than 7 years) of relevant legal 
experience.” When CareFusion did not contact him 
for an interview, Kleber sued for age discrimination 
based on the seven-year experience maximum. Rep-

resented by AARP Foundation attorneys, Kleber ar-
gued that the cap shut out candidates older than forty 
and violated the ADEA. CareFusion maintained that 
the ADEA provision Kleber argued that the compa-

ny violated protected only current employees, not job 
applicants. The district court ruled in favor of Care-

Fusion. Kleber v. CareFusion, No. 15-cv-1994, 2015 
WL 7423778 (N.D. Ill. 2015).

The Seventh Circuit in a 2-1 decision reversed, 
holding that § 623(a)(2) protects both outside job ap-

plicants and  current employees. Kleber v. CareFu-

sion, 888 F.3d 868, 870 (7th Cir. 2018). The majority, 
relying on Griggs v. Duke Power Co., 401 U.S. 424, 
426 (1971), in which the Supreme Court held that Title 
VII which had virtually identical statutory language as 
the ADEA, protected “the job seeker,” said, “we have 
not been presented with, and could not imagine on our 
own, a plausible policy reason Congress might have 
chosen to allow disparate impact claims by current 
employees, including internal job applicants, while 
excluding outside job applicants.” Kleber, 888 F.3d at 
870. Finally, the court stated “[t]here can be no doubt 
that Congress enacted the ADEA to address unfair 
employment practices that make it harder older peo-

ple to ind jobs.” Id. at 877 (emphasis in original). See 

also Rabin v. PricewaterhouseCoopers LLP, 236 F. 
Supp. 3d 1126, 1128 (N.D. Cal. 2017) (job applicants 
can bring disparate impact claims under the ADEA). 
The EEOC’s Position

When the EEOC irst promulgated the regulation 
in 1981, it stated, “[w]hen an employment practice, 
including a test, is claimed as a basis for different 
treatment of employees or applicants for employment 
on the grounds that it is a ‘factor other than’ age, and 
such a practice has an adverse impact on individuals 
within the protected age group, it can only be justiied 
as a business necessity.” 29 C.F.R. §1625.7(d) (1981).  
In 2012, the EEOC issued a new regulation with 
broader language than the 1981 regulation, promul-
gating that “[a]ny employment practice that adverse-
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ly affects individuals within the protected age group 
on the basis of older age is discriminatory unless the 
practice is justiied by a ‘reasonable factor other than 
age.’” 29 C.F.R. § 1625.7(c) (2012). Accordingly, the 
EEOC’s position is that section (a)(2) protects any 
individual an employer discriminates against, regard-

less of whether that individual is an employee or job 
applicant.
Conclusion

The Supreme Court declined to hear the Villarre-

al case, thereby, leaving unanswered the question of 
whether the ADEA’s disparate impact provision pro-

tects job applicants. As a result of the Kleber decision, 

there is now a split among the circuits, which may 
require that this country’s highest court address the 
issue. Uncertainty notwithstanding among the federal 
courts, employers should be aware that age discrim-

ination issues are not to be overlooked and should 
evaluate their hiring practices to determine whether 
the practices tend to disadvantage older workers and, 
if so, whether those practices are supported by a le-

gitimate business purpose and  otherwise reasonable. 
The views of the author are not necessarily the 

views of the Ofice of the Attorney General. 

What You Need to Know about 
Earned Sick and Safe Leave in 

Maryland

Jenny H. Baker 

Sarah P. Harlan 

Assistant Attorneys General 

Maryland Department of Labor,  

Licensing and Regulation

The Healthy Working Families Act (MWFA), also 
known as the sick and safe leave law, has been in ef-
fect since February 11, 2018 and Maryland employers 
and employees have had several months to become 
familiar with the requirements of the new law.  In 
the last issue of this newsletter, readers were given a 
thorough overview of the law. At the time, there were 
several bills pending in the Maryland General Assem-

bly that sought to amend the MWFA. Since then, the 
General Assembly session ended without any amend-

ments to the MWFA and the Department of Labor, Li-
censing and Regulation (DLLR) updated its guidance 

on the law. See www.dllr.md.us/paidleave/paidleave-

faqs.pdf. The following highlights some of the central 
provisions of the law as well as guidance from DLLR 
that was issued in response to questions from employ-

ers and employees.
Under the MWFA, an employer with 15 or more 

employees is required to provide paid earned sick and 
safe leave to eligible employees. For employers with 
14 or fewer employees, an employer is required to 
provide unpaid sick leave to eligible employees. All 
employees of an employer working in Maryland are 
considered in determining the 15 employee threshold 
including full time, part time, temporary and seasonal 
employees.  To calculate the number of employees, 
an employer needs to calculate the average month-

ly number of employees employed by the employer 
during the immediately preceding year. DLLR has 
advised that all employers with employees whose pri-
mary work location is Maryland are required to pro-

vide earned sick and safe leave, regardless of where 
the employer is located.

The law provides two methods by which an em-

ployer can award earned sick and safe leave.  An em-

ployer can allow an employee to accrue one hour of 
sick and safe leave for every thirty hours the employ-

ee works up to the maximum accrual of 40 hours per 
year.  Under this method, an employer could limit an 
employee’s leave use to those hours that the employee 
has earned and accrued.  An employee who accrues 
leave on an ongoing basis is permitted to carry over 
any unused leave up to a maximum accrual of 64 
hours.  The second method by which an employer can 
award sick and safe leave is by “front loading” the full 
40 hours of leave to the employee at the beginning of 
the year.  Under this method, an employee would have 
the full forty hours of leave available for immediate 
use.  An employer who “front loads” the full forty 
hours to employees at the beginning of the year is not 
required to allow employees to carry over any unused 
leave at the end of the year.  DLLR has advised that 
an employer may “front load” leave for one category 
of employees while requiring another to accrue on an 
ongoing basis provided the employer clearly commu-

nicates the policy and applies it consistently.  For ex-

ample, an employer could have a policy that provides 
for “front loading” leave to full-time employees while 
requiring that part-time employees accrue leave on an 
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ongoing basis.
The law exempts certain employees from accruing 

earned sick and safe leave, including employees who 
regularly work less than 12 hours a week.  The law 
also provides that an employer is not required to allow 
an employee to earn sick and safe leave during a two 
week pay period in which the employee worked fewer 
than 24 hours or fewer than 26 hours if the employ-

ee is paid twice a month regardless of the number of 
weeks in the pay period.  These two provisions have 
caused confusion among employers and employees.  
DLLR has advised that employees in the former cat-
egory are exempt entirely even if they occasionally 
work more than 12 hours per week.  Employees in 
the latter category regularly work more than 12 hours 
per week but an employer is not required to allow em-

ployees to earn sick and safe leave if they work fewer 
than 24 hours in a particular two week pay period.   
DLLR has suggested that one method an employer 
could use to calculate whether an employee “regular-
ly” works less than 12 hours per week is to take the 
total number of hours that an employee worked in the 
preceding year and divide those hours by the number 
of weeks that the employee worked. For example, if 
an employee worked 330 hours over the course of 30 
weeks in the preceding year, the employee worked an 
average of 11 hours per week.  Because the average 
hours are less than 12, the employee could be con-

sidered someone who “regularly” works less than 12 
hours per week and be exempt. 

Another area that has generated questions is the 
relationship between an employer’s existing leave 
policy and earned sick and safe leave.  For example, 
employers who have existing paid vacation policies 
want to know whether that paid vacation time can be 
credited toward earned sick and safe leave. The law 
provides that if an employer has an existing leave pol-
icy that provides leave beneits that are equivalent to 
or granted than those granted under the earned sick 
and safe leave law, an employer does not need to pro-

vide additional leave.  To avoid confusion, DLLR has 
suggested that an employer refer to all leave as “paid 
time off”  (PTO) and have a written policy that clearly 
communicates to the employees that they are permit-
ted to use PTO for any of the reasons and under the 
same conditions as the earned sick and safe leave law. 

Earned sick and safe leave can be used for the fol-

lowing reasons: (1) to care for or treat the employee’s 
mental or physical illness, injury or condition; (2) to 
obtain preventative medical care for the employee or 
the employee’s family member; (3) to care for a fam-

ily member with a mental or physical illness, injury 
or condition; (4) for maternity or paternity leave; or 
(5) for an absence due to domestic violence, sexual 
assault or stalking committed against the employee or 
the employee’s family member under certain circum-

stances.  For existing employees who have been em-

ployed for at least 106 days before February 11, 2018, 
they may use leave as it is accrued. For employees 
employed less than 106 days on February 11, 2018 
and for new hires, these employee must wait 106 days 
from their date of hire to begin using earned sick and 
safe leave.  Employers may establish a minimum in-

crement for leave use but that increment cannot ex-

ceed 4 hours. 
The MWFA provides that if an employee’s need 

to use earned sick and safe leave is foreseeable, an 
employer may require that the provide reasonable 
advance notice of not more than 7 days from when 
the employee intends to use the leave.  If the need to 
use the leave is not foreseeable, the employee must 
provide notice as soon as practicable.  An employ-

er’s ability to deny a request is limited to where an 
employee failed to give notice described above and 
the employee’s absence will cause a disruption to the 
employer.  In terms of an employer’s ability to re-

quest veriication from an employee for their usage of 
earned sick and safe leave is limited to where (1) the 
employee used earned sick and safe leave for more 
than two consecutive scheduled shifts; or (2) the em-

ployee used the leave during the period between the 
irst 107 and 120 calendar days of employment and 
the employee and employer agreed to the veriication 
at the time of hire. As to rehire requirements, if an 
employee is separated for less than 37 weeks and re-

turns to work for the employer, the employer has to 
reinstate any earned but unused sick and safe leave. 

The law requires that, when wages are paid, an 
employer provide notice in writing to each employee 
of the amount of earned sick and safe leave that the 
employee has available.  An employer may provide 
notice through an online system.  Employers are re-

quired to notify employees about the requirements of 
earned sick and safe leave.  DLLR has a sample no-



Maryland State Bar Association Section of Labor & Employment Law 8

tice on its website at www.dllr.md.us/paidleave/paid-

leaveposter.pdf  Employers also are required to  have 
an earned sick and safe leave policy.  DLLR has de-

veloped sample policies for employers front loading 
(awarding 40 hours of leave at the beginning of the 
year), for employers having leave accrue throughout 
the year, and for employers with tipped employees. 
See www.dllr.md.us/paidleave/paidleavemodel.pdf

If an employee believes that an employer has violat-
ed the MWFA, an employee may ile a complaint with 
the Commissioner of Labor and Industry. See www.
dllr.md.us/paidleave/paidleavecomplaint.  The Com-

missioner will conduct an investigation and attempt 
to resolve the issue informally through mediation.  If 
the Commissioner is unable to resolve the complaint, 
the Commissioner will issue an order directing pay-

ment of the monetary value of any unpaid earned sick 
and safe leave and economic damages.  The Com-

missioner also is authorized to triple the value of the 
employee’s hourly wage for each violation and assess 
a civil penalty of up to $1,000 for each employee in 
non-compliance. An employer has 30 days to comply 
with the Commissioner’s order.  If the employer fails 
to comply with the Commissioner’s order, the Com-

missioner may bring an action or an employee may 
bring an action to enforce the order.  An employee 
has three years from the date of the order to bring an 
action. If an employee prevails in an action to enforce 
an order, the court may award three times the value 
of the employee’s unpaid earned sick and safe leave, 
punitive damages, reasonable counsel fees and other 
costs and injunctive relief.   

As with any new employment law, employers and 
employees will have questions.   

The Ofice of Small Business Regulatory Assis-

tance has been established within DLLR to provide 
assistance.  Questions may be emailed to small.busi-
ness@maryland.gov  DLLR also has frequently asked 
questions on its website which are available at www.
dllr.md.us/paidleave/paidleavefaqs.pdf 

The views of the author are not necessarily the 

views of the Ofice of the Attorney General. 

“Waiving” Goodbye to Class 
Actions by Employees?  An “Epic” 
Decision from the Supreme Court

By Clifton R. Gray 

Assistant Attorney General, Maryland State 

Department of Budget and Management

On Monday, May 21, 2018, the United States Su-

preme Court issued its decision in Epic Systems Corp. 

v. Lewis, S. Ct., 2018 WL 2292444 (2018). The de-

cision represented either a seismic change in the law 
concerning arbitration agreements and class or col-
lective actions or it simply was a return to the legal 
landscape as it existed prior to a controversial 2012 
decision by the National Labor Relations Board.1 Un-

doubtedly, furthering the narrative that the Epic Sys-

tems decision was “controversial” was the fact that it 
was a 5-4 decision, with the Supreme Court’s newest 
member, Justice Gorsuch, writing the majority opin-

ion.

At issue in Epic Systems was the question of wheth-

er arbitration agreements providing for individual 
arbitration violate the National Labor Relations Act 
(NLRA) by prohibiting employees from participat-
ing in class or collective actions.  Or, as the Supreme 
Court explained:
“Should employees and employers be allowed to 

agree that any disputes between them will be re-

solved through one-on-one arbitration?  Or should 
employees always be permitted to being their 
claims in class or collective actions, no matter what 
they agreed with their employers?”
Id. at *3.
The factual background that led to this question be-

fore the Supreme Court concerned three separate cas-

es that were consolidated, which the Supreme Court 
observed “differ in detail but not in substance.”  Id. 

at *4.  It then described one of the cases, in which a 
junior accountant at Ernst & Young signed an agree-

ment that provided not only that any disputes that 
arose between then would be arbitrated, but that any 
such arbitration would be individualized, i.e., it would 
not involve any claims pertaining to other employees.  
Despite this agreement, the junior accountant sued 
1 In re D.R. Horton, Inc., 357 NLRB 2277 (2012).
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Ernst & Young in federal court, alleging that the com-

pany had improperly misclassiied its junior accoun-

tants as FLSA exempt for the purposes of overtime 
pay, and further sought to litigate the claim on behalf 
of a nationwide class of those junior accountants un-

der the FLSA’s collective action provision.  Ernst & 
Young moved to compel individualized arbitration, 
and the federal district court agreed with the compa-

ny.  The Ninth Circuit, however, reversed and found 
that the individualized arbitration requirement violat-
ed the NLRA by preventing employees from engag-

ing in the “concerted activity” of pursuing claims as 
a class or collective action.   As mentioned above, the 
question to the Supreme Court thus became whether 
the NLRA and its emphasis on protecting employ-

ee “concerted activity” laid waste to any arbitration 
agreement that called for individualized arbitration, 
or could the Federal Arbitration Act and the NLRA be 
read harmoniously?2

The majority opinion wastes no time in signaling 
its conclusion, stating at the outset that:
“[A]s a matter of policy these questions are sure-

ly debatable . . .  as a matter of law the answer 
is clear.  In the Federal Arbitration Act, Congress 
has instructed federal courts to enforce arbitration 
agreements according to their terms – including 
terms providing for individualized proceedings. . 
. .  It is this Court’s duty to interpret Congress’s 
statutes as a harmonious whole rather than at war 
with one another.  And abiding by that duty here 
leads to an unmistakable conclusion.  The NLRA 
secures to employees rights to organize unions and 
bargain collectively, but it says nothing about how 
judges and arbitrators must try legal disputes that 
leave the workplace and enter the courtroom or ar-
bitral forum.” 
Id. at *3.
First observing that the Federal Arbitration Act 

and the NLRA had existed since 1925 and 1935, re-

spectively, the Supreme Court declared that “the sug-

gestion they might conlict is something quite new,” 
pointing to the 2012 NLRB decision of In re D.R. 

Horton, Inc., 357 NLRB 2277, which “for the irst 
time in the 77 years since the NLRA’s adoption – as-

serted that the NLRA effectively nulliies the Arbitra-

tion Act in cases like ours.”  Epic Systems at *4-5.  
2 Federal Arbitration Act (FAA), 9 U.S.C. § 1 et seq.; National Labor Relations Act (NLRA), 29 U.S.C. § 

151 et seq.

While the Supreme Court acknowledged the so-called 
“savings clause” in the Federal Arbitration Act that al-
lows courts to refuse to enforce arbitration agreements 
“upon such grounds as exist at law or in equity for the 
revocation of any contract,” it found that such refusal 
was proper only in instances concerning “generally 
applicable contract defenses, such as fraud, duress, or 
unconscionability.”  Id. at *6.  With this in mind, the 
Supreme Court found that:
“This is where the employees’ argument stumbles.  

They don’t suggest that their arbitration agree-

ments were extracted, say, by an act of fraud or 
duress or in some other unconscionable way that 
would render any contract unenforceable.  Instead, 
they object to their agreements precisely because 
they require individualized arbitration proceedings 
instead of class or collective ones.  And by attack-

ing (only) the individualized nature of the arbitra-

tion proceedings, the employees’ argument seeks 
to interfere with one of arbitration’s fundamental 
attributes.”  
Id. at *7.
Turning to the NLRA’s direct effect, if any, on the 

validity of the individualized arbitration agreement, 
the Supreme Court recognized that the Section 7 of 
the NLRA does indeed provide that employees have 
the right to “engage in [] concerted activities for the 
purpose of collective bargaining or other mutual aid 
or protection.”  Id. at *9.  But would this “concerted 
activities” language, fundamental to the NLRA, in ef-
fect invalidate an individualized arbitration agreement 
despite the nearly century-old approval of arbitration 
as a dispute-resolution mechanism as evinced by the 
Federal Arbitration Act?  The answer is no.  Applying 
the legal maxim that a statute should be read as to 
harmonize, if possible, with other laws, the Supreme 
Court opined that a reading of the NLRA that would 
invalidate the ability to enter into an individualized 
arbitration agreement under the protection of the Fed-

eral Arbitration Act was simply untenable.  It stated 
that:
“Section 7 focuses on the right to organize unions and 

bargain collectively.  It may permit unions to bar-
gain to prohibit arbitration.  But it does not express 
approval or disapproval of arbitration.  It does not 
mention class or collective action procedures.  It 
does not even hint at a wish to displace the Arbitra-
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tion Act – let alone accomplish that much clearly 
and manifestly, as out precedents demand.”
Id.

The Supreme Court also remarked on the fact that 
the underlying claims of the lawsuit did not arise under 
the NLRA, but were instead causes of action alleging 
unpaid overtime wages in violation of the FLSA.  The 
problem for the employees in that regard was that the 
Supreme Court had held “decades ago that an iden-

tical collective action scheme (in fact, one borrowed 
from the FLSA) does not displace the Arbitration Act 
or prohibit individualized arbitration proceedings.”  
Id. at *10.  Basically what the employees were argu-

ing was that even if the FLSA did not prohibit individ-

ualized arbitration of FLSA claims, the NLRA does 
by virtue of its “concerted activities” protections.  But 
the Supreme Court expressed its skepticism over such 
an argument by the employees:
“. . . . suggesting that one statute (the NLRA) steps in 

to dictate the procedures for claims under a differ-
ent statute (the FLSA), and thereby overrides the 
commands of yet a third statute (the Arbitration 
Act).  It’s a sort of interpretive triple bank shot, and 
just stating the theory is enough to raise a judicial 
eyebrow.”
Id.

Further reinforcing the Supreme Court’s unwilling-

ness to accept the argument that the NLRA’s “concert-
ed activities” protection invalidated individualized ar-
bitration agreements was its observation that it was:
“. . . more than a little doubtful that Congress would 

have tucked into the mousehole of Section 7’s 
catchall term an elephant that tramples the work 
done by these other laws; lattens the parties’ con-

tracted-for dispute resolution procedures; and seats 
the Board as supreme superintendent of claims 
arising under a statute it doesn’t even administer.”
Id. at *11.
The Supreme Court’s refusal to give the NLRB 

any credence as to that agency’s 2012 decision that 
individualized arbitration agreements were in viola-

tion of the NLRA also doomed the employees attempt 
to apply Chevron deference.  Justice Gorsuch, who 
once stated in an opinion while a judge of the Tenth 
Circuit Court of Appeals that Chevron deference was 
a “judge-made doctrine for the abdication of judicial 

duty,”3 allowed for no such shelter.  Echoing its earli-
er statements as to the unreasonableness of interpret-
ing the NLRA to invalidate individualized arbitration 
agreements, the Supreme Court said that the NLRB’s 
2012 decision doing just that was of no consequence 
because “the Board hasn’t just sought to interpret its 
own statute, the NLRA, in isolation; it has sought to 
interpret this statute in a way that limits the work of 
a second statute, the Arbitration Act.  And on no ac-

count might we agree that Congress implicitly dele-

gated to an agency authority to address the meaning 
of a second statute it does not administer.”  Id. at *14.

The majority opinion concludes by acknowledging 
that issues concerning class actions and private arbi-
tration are “hotly contested,” but that the entity that 
should effect any changes is the legislature and not 
the judiciary.  In doing so, the Supreme Court places 
the ball squarely in Congress’s court:
“The policy may be debatable but the law is clear:  

Congress has instructed that arbitration agreements 
like those before us must be enforced as written.  
While Congress is of course always free to amend 
this judgment, we see nothing suggesting it did so 
in the NLRA – much less that it manifested a clear 
intention to displace the Arbitration Act.  Because 
we can easily read Congress’s statutes to work in 
harmony, that is where our duty lies.”
Id. at *17.
As mentioned at the outset of this article, the ma-

jority’s opinion was not without its detractors, includ-

ing Justice Ginsburg, who in her dissent deemed the 
majority’s decision to be “egregiously wrong.”  Id. 

at *18.  The dissent focused on the inception and in-

tention of the NLRA as a safeguard for employees to 
“have the capacity to act collectively to match their 
employers’ clout in setting terms and conditions of 
employment.”  Id. Justice Ginsburg then explained 
that “[b]ecause I would hold that employees’ § 7 
rights include the right to pursue collective litigation 
regarding their wages and hours, I would further hold 
that the employer-dictated collective-litigation stop-

pers, i.e., ‘waivers,’ are unlawful.”  Id. at *26.  In 
other words, no individualized arbitration agreement 
would preempt a class or collective action concerning 
a wage and hour claim.  

3 Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1152 (10th Cir. 2016).
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 It is clear that the dissent saw an employer’s 
offer of an individualized arbitration agreement to be 
tantamount to a “take it or leave it” approach that does 
not capture the essence of a contracted-for agreement 
between two parties on equal footing.  As Justice 
Ginsburg puts it, “[a] single employee . . . is disarmed 
in dealing with an employer.”  Id. at *18.  But as ex-

plained, the majority was circumspect to allow for the 
NLRA to be read to eviscerate the Federal Arbitration 
Act, and believed that any such allowance must come 
only after explicit direction from Congress.  Justice 
Ginsburg calls for such Congressional action in re-

sponse to Epic Systems, opining that “correction of 
the Court’s elevation of the FAA over workers’ rights 
to act in concert is urgently in order.”  Id. at *18.  As 
of right now, the Federal Arbitration Act requires 
courts to enforce arbitration agreements with class or 
collective action waivers according to their terms and 
until Congress take some action in this regard, the de-

cision in Epic Systems stands and employers are free 
to enter agreements with their employees providing 
for individualized arbitration for employment-related 
claims, inclusive of wage-and-hour matters.  

The views of the author are not necessarily the 

views of the Ofice of the Attorney General.

The Potential Collateral Estoppel 
Efects of Unemployment Hearings

By Alex Hortis 

Assistant Attorney General 

Educational Affairs Division

One of the longest running, unresolved questions 
in Maryland employment law is whether courts 
should apply collateral estoppel to the factual indings 
of unemployment hearings?   Given the fact that job 
terminations frequently spawn claims for unemploy-

ment beneits and lawsuits, courts often face factual 
disputes that were previously the subject of an unem-

ployment hearing.  Despite the recurrence of this situ-

ation, the Maryland Court of Appeals has yet to render 
a deinitive decision on this speciic issue.  This article 
provides background on the application of collateral 
estoppel, reviews the current state of the law, and out-
lines possible legal options in the face of uncertainty.

As background, the Department of Labor, Licens-

ing & Regulation (“DLLR”) is the administrative 
agency, which decides claims on the Unemployment 
Insurance (“UI”) Fund.  Following an initial deter-
mination by a claims examiner, contested claims go 
before a hearing examiner in the Lower Appeals Di-
vision.   Md. Code, Lab. & Empl., § 8-503.  The hear-
ing examiner conducts a recorded hearing, takes tes-

timony from witnesses, and issues a written decision.  
Id., § 8-506.  Claimants and employers are statutorily 
permitted to be represented by lawyers.  Id. § 8-507.  
The rules of evidence are relaxed, and contested hear-
ings typically last no more than an hour or two.   Al-
though the hearing examiner principally makes a le-

gal decision on whether a claimant is eligible for UI 
beneits, it is often necessary for hearing examiners to 
also make factual indings on underlying employment 
issues.   Following the conclusion of the UI hearing, 
appeals then may be taken to the Board of Appeals, 
and then the Circuit Court.  Id. 8-5A-12. 

Opponents of giving preclusive effect to UI ind-

ings point out that these hearings are often informal, 
the hearing examiners cannot devote the time to re-

solve complicated factual scenarios, and the UI laws 
address different issues other than employment laws.  
However, proponents of preclusion argue that UI hear-
ings can readily it into Maryland’s test for collateral 
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estoppel, and that without the application of collateral 
estoppel, there is the potential of conlicting indings 
between a court and an administrative agency. 

The Maryland Court of Appeals never has square-

ly decided this issue.  In Cicala v. Disability Review 

Bd. for Prince George’s Cnty., 288 Md. 254 (1980), 
the Court of Appeals declined to apply res judicata to 
a legal determination made by the Workmen’s Com-

pensation Commission that a police oficer’s disabil-
ity was “arising out of and in the course of employ-

ment” also meant that his condition was the “result of 
his performance of his duties” for a county disability 
plan.  See Cicala, 288 Md. at 267.   The Court noted 
that because the State and county law had “different 
origins, coverage, funding sources, procedures, and 
standards” that the legal issues were different and the 
“principles of res judicata do not apply.”  Id.   How-

ever, the intended scope of the Cicala opinion was 
unclear.    

In Ross v. Commc’ns Satellite Corp., 759 F.2d 355 
(4th Cir. 1985), the Fourth Circuit read Cicala very 

broadly and extended it to bar collateral estoppel for 
indings from UI hearings:  “Cicala, in our opinion, 
prevents the federal courts from according collateral 
estoppel effect to the state unemployment compensa-

tion indings adverse to [the claimant].”  Ross, 759 
at 361.  Interestingly, even though Ross is now more 
than thirty years old, the Court of Appeals has nev-

er adopted its holding on collateral estoppel and UI 
hearings.

In recent years, there has been something of a 
countertrend, favoring application of collateral estop-

pel to factual indings from administrative proceed-

ings.  In Batson v. Shilett, 325 Md. 684 (1992), the 
Court of Appeals held that “agency indings made in 
the course of proceedings are judicial nature should 
be given the same preclusive effect as indings made 
by a court.” Batson, 325 Md. at 702.  Furthermore, in 
Garrity v. Bd. of Plumbing, 447 Md. 359 (2016), the 
Court of Appeals upheld the State Plumbing Board 
decision, giving collateral estoppel effect to prior fac-

tual indings by the Consumer Protection Division of 
the Ofice of the Attorney General, that a plumber had 
engaged in misconduct.  See Garrity, 447 Md. at 466.  
In Garrity, the Court reafirmed its four-prong test for 
collateral estoppel as follows:

1. Was the issue decided in the prior adjudication 

identical with the one presented in the action in 
question?

2. Was there a inal judgment on the merits?
3. Was the party against whom the plea is asserted 

a party or in privity with a party to the prior 
adjudication?

4. Was the party against whom the plea is assert-
ed given a fair opportunity to be heard on the 
issue?

Garrity, 135 Md. at 369.  Finding all four prongs 
were met, the Court concluded that collateral estoppel 
could be applied offensively against the plumber in a 
later proceeding.  Id. at 382.

This culminated in a recent, unreported opinion, 
applying collateral estoppel to factual indings at an 
UI hearing to a subsequent hearing on a State employ-

ee’s termination before the Ofice of Administrative 
Hearings (“OAH”).  In Greene v. Dep’t of Labor, Li-

censing & Reg., 2017 WL 394516 (Md. Ct. Spec. App. 
Jan. 30, 2017) (unpublished opinion), the claimant 
was denied UI beneits based on indings that she en-

gaged in gross misconduct.  In upholding the collater-
al estoppel effects of these UI indings in a subsequent 
administrative hearing, the Court of Special Appeals 
distinguished Cicala on the grounds that that “case 
was whether res judicata applied to a mixed question 
of fact and law, and res judicata is a distinct doc-

trine from collateral estoppel, the issue in this case.” 
Greene, 2017 WL 394516, at *9.  Applying Garrity, 

the Court concluded that the administrative law judge 
“properly applied the collateral estoppel doctrine and 
precluded [the employee] from relitigating the facts 
established in the irst proceeding.” Greene, 2017 WL 
394516, at *12.

Some federal courts have reached similar con-

clusions.  In Bradley v. Artery Custom Homes, LLC, 

2009 WL 6560200 (D. Md. Jan. 29, 2009) (unpub-

lished opinion), a federal court judge gave collater-
al estoppel effect to a UI hearing examiner’s factual 
indings about the claimant’s employment status.  The 
hearing examiner concluded that a claimant was, in 
fact, employed by a company at the same time that 
she had improperly collected unemployment beneits, 
and thus was disqualiied from receiving beneits.  See 

Bradley, 2009 WL 656200, at *2.   When the claimant 
later iled tort claims against her former employer, her 



Maryland State Bar Association Section of Labor & Employment Law 13

employment status became a dispositive issue.  Citing 
Collins, the district court held that the UI administra-

tive proceeding met all the prongs for collateral estop-

pel, and would be given preclusive effect against the 
claimant.  Id. at *5.

Similarly, in Reynolds v. State of Maryland, DLLR, 

2018 WL 2088287 (D. Md. May 4, 2018) (unpub-

lished opinion), a federal court judge seemed to af-
ford collateral estoppel effect to a factual inding in 
an unemployment appeal that a claimant had commit-
ted fraud to obtain unemployment beneits.  When the 
claimant later iled for bankruptcy, DLLR opposed a 
discharge of the claimant’s debt to it on the grounds 
that it had been procured by fraud.  See Reynolds, 2018 
WL 2088287, at *1.  Citing Batson, DLRR argued 
that the factual indings that the claimant engaged in 
fraud should be given preclusive effect in the bank-

ruptcy adversary proceeding.  Id. at *4.  Referencing 
the factual indings of fraud in the UI proceedings, 
the federal court afirmed that claimant’s debt was 
non-dischargeable in bankruptcy.   Id. at *6.  

Until the Court of Appeals issues a published opin-

ion on point, these unreported state and federal opin-

ions do not help resolve the question.  Given the un-

certainty in the law, employees and employers may 
want to be cautious in how they approach UI hearings 
before the Lower Appeals Division.   Claimants who 
expect to ile employment lawsuits may want to treat 
the proceeding before the hearing examiner as a pre-

lude to litigation.   Unless they have an important rea-

son to contest a claim, employers expecting a lawsuit 
may want to consider forgoing a contested proceeding 
before a UI hearing examiner.  Given the quasi-ju-

dicial nature of UI hearings, a full-blown, contested 
hearing with cross-examination of witnesses increas-

es the chances that a court will later ind that the par-
ties had “a fair opportunity to be heard on the issue” 
for purposes of collateral estoppel.  

Parties could ind that their litigation prospects 
have been signiicantly altered by the collateral es-

toppel effects of factual indings from a UI proceed-

ing.  For example, if a UI hearing examiner found at 
a contested hearing that an allegedly disabled claim-

ant was constructively discharged after not receiving 
an accommodation, a federal court judge could later 
apply those factual inding adversely against the em-

ployer in a lawsuit under the Americans with Disabil-

ities Act.  Every case is different and counsel must 
evaluate the speciic risks of UI hearings in their own 
employment matter. 

The views of the author are not necessarily the 

views of the Ofice of the Attorney General.

Public Safety Oicer Discipline

Christopher A. Hinrichs 

Assistant Attorney General 

Maryland Department of Public Safety & 

Correctional Services

Many law enforcement and state correctional of-
icers in Maryland have well-established, expanded 
rights when it comes to employer imposed discipline.  
Practicing attorneys in Maryland, who offer counsel 
and guidance to these public safety oficers, should be 
aware of these expanded rights, which extend beyond 
what a typical public employee may enjoy.
History of the Law Enforcement Oficers’ Bill of 
Rights

Law enforcement oficers in Maryland have the 
beneit of a body of law known as the Law Enforce-

ment Oficers’ Bill of Rights (hereinafter “LEOBR”), 
which can be found in the Annotated Code of Mary-

land, Public Safety Article Sections 3-101 through 
3-113. The LEOBR was enacted in Maryland in 
1974, and was primarily designed to ensure that law 
enforcement oficers have a formal set of procedural 
safeguards in place prior to an agency imposing disci-
pline.  Unlike the disciplinary process that applies to 
most civilian public employees who have to litigate or 
appeal an already imposed disciplinary action, most 
law enforcement oficers under the LEOBR have the 
beneit of extensive, procedural due process before 

discipline may be imposed.  The LEOBR applies to 
almost all law enforcement oficers employed with-

in the State, with the primary exception being federal 
law enforcement oficers, and generally supersedes 
other state or local law, which covers the same subject 
matter.  Maryland was the irst state to enact a LEO-

BR, but today, virtually all states have some form of 
expanded rights (in various forms) for law enforce-

ment/public safety oficers.  
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Structure
Maryland’s LEOBR consists of 14 statutes.  The 

statutes typically fall into one of three categories.  
First, some of the protections contained within the 
LEOBR discuss the general rights of oficers and the 
preservation of management’s ability to exercise its 
non-punitive authority.  Second, various statutes with-

in the LEOBR address issues involving the rights of 
oficers during an investigation.  These statutes lay 
out the framework for the process involved in the in-

vestigatory phase of proposed disciplinary action.  Fi-
nally, some statutes dictate the hearing board process, 
including what might occur subsequent to a hearing.  
The LEOBR has evolved since its inception, with the 
latest changes occurring on October 1, 2016, partially 
in response to the well-publicized incident involving 
Freddie Gray.   

A case brought against a law enforcement oficer 
is typically heard and decided by a hearing board, 
consisting of three law enforcement oficers.  A “tra-

ditional” hearing board is typically selected by the 
chief of the law enforcement agency.  However, the 
LEOBR permits some agencies to deviate from the 
prescribed “traditional” hearing board formation pro-

cess.  Section 3-107(c)(4)(i) of the LEOBR permits 
an agency, and the exclusive collective bargaining 
representative (usually the local F.O.P.), to create 
an “alternative” method of forming a hearing board.  
Montgomery County is one example of a jurisdiction 
in which this alternative method is relied upon.  In 
Montgomery County, the hearing board is comprised 
of one board member selected by the F.O.P., one board 
member selected by the chief, and one board member 
is a civilian neutral arbitrator, selected from a pool of 
previously agreed upon individuals.               
Other Considerations

In addition to the language found within the LEO-

BR, under Maryland case law, parties to a proceeding 
may rely upon collective bargaining agreements to 
serve as “gap illers,” when appropriate.  Maryland 
case law also permits a hearing board to decide legal 
issues of a Constitutional dimension.  Finally, under 
the Accardi doctrine, a department’s, or employer’s, 
policies, regulations, and directives may be applicable 
too.   As a result, the Maryland practitioner should be 
aware of all potential bodies of law, collective bar-
gaining agreements, and other binding provisions that 
may apply in a given case.      

One area of law garnering some attention in recent 
years has been the dilemma faced by some agencies in 
dealing with oficers with issues involving questions 
of integrity.  Although these issues are infrequent, 
agencies (through the SAO) must disclose known 
integrity issues as part of each criminal case, during 
the discovery process.  In 2016, a law enforcement 
agency in Maryland successfully terminated, rather 
than dismissed, an oficer who would no longer be 
sponsored by the local SAO1.  Although the Court of 
Special Appeals afirmed the termination, the deci-
sion was unreported (Brittingham v. Cambridge Po-

lice Department, iled December 29, 2016).  Because 
there is very little precedent on this speciic issue, the 
Court’s decision in this case may have surprised some 
long-time practitioners.          
Correctional Oficers’ Bill of Rights

Correctional Oficers employed by the State have 
the beneit of a comparable body law known as the 
State Correctional Oficers’ Bill of Rights (COBR), 
which can be found in the Annotated Code of Mary-

1 Termination generally is viewed as an action taken in response to poor performance, whereas dismissal 
is an action sanctioned by the LEOBR in response to misconduct.
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land, Correctional Services Article, Sections 10-901 
through 10-913.  The COBR was enacted in 2010, 
with the purpose of “establish[ing] exclusive proce-

dures for the investigation and discipline of a cor-
rectional oficer for alleged misconduct.”  Unlike the 
LEOBR, the State’s COBR only covers correctional 
oficers who are employed by the State.  However, 
some counties in Maryland also have their own bill 
of rights for local correctional oficers.  The State’s 
COBR also “supersedes any inconsistent provision of 
any other State law . . . .”  However, as is the case with 
matters involving the LEOBR, a practitioner should 
attempt to identify any other laws, regulations and 
policies that may also apply to a given case. 

The COBR consists of 13 statutes.  Like the LEO-

BR, the statutes within the COBR generally fall into 
the same three categories.  There also exist some 
broader similarities between the two bodies of law, 
which can be found in provisions related to the show 
cause proceeding, one-way discovery (agency to ofi-

cer), and the increase in penalty process.  Also, under 
both bodies of law, a hearing board’s verdict of not 
guilty terminates the action, which means the agency 
does not have a statutory right to appeal.  Guilty ver-
dicts still may be appealed by the oficer, however.  
Although the COBR and LEOBR share many general 
principles, there also are some major differences, in-

cluding: the COBR does not have a summary punish-

ment provision; its statute of limitations is generally 
much shorter than the LEOBR; it does not provide 
for a criminal penalty for a false statement given in 
the course of an investigation; and, it does not con-

tain oficer protections regarding what’s known in the 
vernacular as a “liar’s list” (part of the 2014 LEOBR 
amendments).       

Although the COBR is much newer than the LEO-

BR, it already has begun the evolution process.  In 
2014, the COBR was amended to remove the position 
of Correctional Oficer 1 (a correctional oficer on 
probationary status) from the ability to exercise full 
COBR rights.  This change brought the COBR more 
in line with the comparable LEOBR provision.  In ad-

dition, the 2014 amendments generally expanded the 
statute of limitations and the state’s ability to place an 
oficer on emergency suspension without pay.        
Impact on Practitioners

Attorneys in Maryland who provide guidance and 

counsel on issues involving the LEOBR and/or the 
COBR should be mindful that an allegation of mis-

conduct may also be pursued concurrently and inde-

pendently by the respective, certifying body.  Specif-
ically, the Maryland Police Training and Standards 
Commission and the Maryland Correctional Training 
Commission both have the authority to reconsider and 
revoke (also known as decertiication) a public safe-

ty oficer’s state-issued certiication.  This may occur 
when information comes to the attention of the respec-

tive commission, which indicates that a currently cer-
tiied oficer no longer meets the established standards 
required for certiication.  This may be presented as 
an allegation, which as a result of some form of mis-

conduct, the oficer no longer meets the “good char-
acter” requirement for certiication.  If decertiication 
is considered by one of the commissions, the oficer 
is entitled to a hearing before that commission.  The 
natural consequence of an oficer losing his and/or her 
state-issued certiication may include termination for 
failure to meet the requirements of the position, which 
may be considered a non-disciplinary action by the 
employer.  This dual-path (the LEOBR/COBR and/or 
decertiication) for public safety oficers accused of 
misconduct was most recently recognized in Shania 

Miller v. Department of Public Safety and Correction-

al Services,  228 Md. App. 439 (2016) (upholding de-

certiication involving a correctional oficer).              
It is important to know that the aforementioned 

LEOBR/COBR rights generally do not apply in crim-

inal investigations and personnel matters, which do 
not involve the imposition of “discipline.”  In fact, 
for a variety of reasons, some public safety agencies 
may beneit from suspending a LEOBR/COBR inves-

tigation and/or proceeding in some cases, pending the 
outcome of a related criminal matter.  However, it is 
important to remember that the LEOBR/COBR may 
not apply in incidents involving pure performance is-

sues, which do not rise to the level of “misconduct.”  
Finally, it should be noted that agencies typically in-

terpret, and apply, the LEOBR in a custom manner.  
Therefore, a Maryland practitioner handling these 
types of cases in a speciic jurisdiction should not 
hesitate to ask that agency questions concerning its 
individual process.    

The views of the author are not necessarily the 

views of the Ofice of the Attorney General. 
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“Like” it or Not, There are Limits on 
Public Employee Speech

Julie T. Sweeney  

Deputy Counsel  

Assistant Attorney General 

Maryland Transit Administration

Grutzmacher v. Howard Cty., 851 F.3d 332 (4th 
Cir.), cert. denied sub nom. Buker v. Howard Cty., 

Md., 138 S. Ct. 171, 199 L. Ed. 2d 42 (2017)
On January 20, 2013, former Howard County Bat-

talion Patrick Buker was watching news coverage of 
a gun control debate in his ofice and decided to post 
statements to his Facebook page.  He wrote about kill-
ing and beating liberals to death.  Within minutes, a 
volunteer paramedic made statements in agreement 
and responded that they should pick a “fat one” or 
“black one” to assault, as these are the “high capacity” 
ones.  Buker then “liked” these comments and replied 
that he was “Lmfao!”  These posts subsequently came 
to the attention of Buker’s supervisors who then met 
to discuss whether Buker’s posts violated the Social 
Media Guidelines or Code of Conduct, and if so, what 
corrective measures the Department would take. 

Following the supervisor meeting, Buker was di-
rected to review his recent Facebook posts and to 
remove anything inconsistent with the Department’s 
social media policy. Though Buker maintained that he 
was in compliance with the social media policy, he 
removed the posts, but then posted the following to 
his Facebook “wall”:
To prevent future butthurt and comply with a directive 

from my supervisor, a recent post (meant entirely 
in jest) has been deleted. So has the complaining 
party. If I offend you, feel free to delete me. Or 
converse with me. I’m not scared or ashamed of 
my opinions or political leaning, or religion. I’m 
happy to discuss any of them with you. If you’re 
not man enough to do so, let me know, so I can 
delete you. That is all. Semper Fi! Carry On.
The dialogue continued on Facebook between 

Buker and friends, again attacking liberals and crit-
icizing the Department’s actions as a suppression of 
Buker’s First Amendment rights. The Department be-

gan an administrative investigation because manage-

ment believed that the posts were insubordinate and 

racially charged.  Short afterwards, Buker “liked” a 
post from a volunteer, posted for Buker, that showed 
an elderly woman with her middle inger raised and 
overlaid with the caption: “THIS PAGE, YEAH THE 
ONE YOU’RE LOOKING AT IT’S MINE[.] I’LL 
POST WHATEVER THE **** I WANT[.]” 

The Fire Chief dismissed Buker for violating the 
Department’s Code of Conduct and Social Media 
policies based on Buker’s own Facebook posts; his 
replies to the comments of the volunteers; and, his 
“like” of the other comments referenced.  Buker iled 
suit, which made its way to the Fourth Circuit Court 
of Appeals after Howard County was granted summa-

ry judgment by the United States District Court.   It is 
of note that Buker had also lodged a facial challenge 
to the County’s social media policy but the District 
Court held this challenge to be moot after the County 
revised its policy.  The Department’s initial social me-

dia policy, which arguably was broad and sweeping, 
which was replaced during the course of litigation, 
did not include any of the original provisions.    

Citing Supreme Court precedents, the Fourth Cir-
cuit Court of Appeals reafirmed that the First Amend-

ment was fashioned to assure unfettered interchange 
of ideas for the bringing about of political and social 
changes desired by the people and to protect the public 
interest in having debate on matters of public impor-
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tance.  Furthermore, the Court instructed that public 
employees do not relinquish First Amendment rights 
to comment on matters of public interest by virtue of 
government employment.  Speech advanced by pub-

lic employee under the  speech doctrine, which pro-

tects a public employee’s speech on matters of public 
concern, is as much in the public’s interest as it is the 
employee’s own right to disseminate it. 

That being said, however, in deciding a public 
employee’s First Amendment free speech claim, the 
Court directed that courts must also consider the gov-

ernment’s countervailing interest in controlling the 
operation of its workplaces. Just as there is a public 
interest in having free and unhindered debate on mat-
ters of public importance, the eficient functioning of 
government ofices is a paramount public interest; 
therefore, a public employee by necessity must accept 
certain limitations on his or her First Amendment free 
speech freedom.

 The Court ruled that the First Amendment does not 
protect public employees when their speech interests 
are outweighed by the government’s interest in pro-

viding eficient and effective services to the public.  In 
addition, the Court stated that in order to bring a claim 
under the First Amendment for retaliatory discharge, 
a public employee must show: (1) that he was a public 
employee speaking as a citizen upon a matter of pub-

lic concern rather than as an employee about a matter 
of personal interest; (2) that his interest in speaking 
upon the matter of public concern outweighed the 
government’s interest in providing effective and ef-
icient services to the public; and, (3) that his speech 
was a substantial factor in the employer’s termination 
decision.  

In determining whether a public employee’s speech 
addresses matters of public concern, as required to 
support employee’s First Amendment retaliation 
claim, the court must examine the content, context, 
and form of the speech at issue in light of the entire re-

cord. Speech by a public employee involves a matter 
of public concern, as required to qualify as protected 
under the First Amendment, when it involves an is-

sue of social, political, or other interest to a commu-

nity; the public-concern inquiry centers on whether 
the public or the community is likely to be truly con-

cerned with or interested in the particular expression. 
Furthermore, in the absence of unusual circum-

stances, a public employee’s speech upon matters 
only of personal interest is not afforded constitutional 
protection under the First Amendment.  For example, 
personal grievances and complaints by a public em-

ployee about conditions of employment do not consti-
tute speech about matters of public concern, and thus, 
are not protected by the First Amendment.  Therefore, 
when deciding a public employee’s First Amendment 
retaliation claim, the courts must ensure that matters 
of internal policy, including mere allegations of fa-

voritism, employment rumors, and other complaints 
of interpersonal discord, are not treated as protected 
matters of public concern. 

In this case, the Court found that comments by a 
county ire department employee on his webpage crit-
icizing “liberal gun” control policies and the depart-
ment’s social media policy implicated matters of pub-

lic concern, and thus, amounted to protected speech, 
but other comments, which were arguably racially 
charged and critical of department’s chief, did not im-

plicate matters of public concern, and thus, did not 
amount to protected speech in the employee’s First 
Amendment retaliation claim arising from his dis-

charge.  
Moreover, the employer’s interest in workplace 

eficiency and preventing disruption outweighed free 
speech interests of the employee, who was a battalion 
chief, in posting comments criticizing “liberal gun,” 
control policies, and the department’s social media 
policy, and making references that were arguably 
racially charged and threatening violence, thus, the 
employee’s discharge because of comments did not 
violate his First Amendment rights.  The employee’s 
posting activity interfered with department operations 
and discipline, it affected working relationships with-

in department, it signiicantly conlicted with employ-

ee’s responsibilities as battalion chief to enforce de-

partment policies, and it threatened community trust 
in the department. 

Whether a public employee’s interest in speaking 
outweighs the government’s interest is a question of 
law in analyzing a retaliation claim, which considers 
the context in which the speech was made, including 
the employee’s role and the extent to which the speech 
impairs the eficiency of the workplace.  Factors rel-
evant to the analysis include whether an employee’s 
speech: (1) impaired the maintenance of discipline by 
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supervisors; (2) impaired harmony among coworkers; 
(3) damaged close personal relationships; (4) imped-

ed the performance of the public employee’s duties; 
(5) interfered with the operation of the institution; 
(6) undermined the mission of the institution; (7) 
was communicated to the public or to coworkers in 
private; (8) conlicted with the responsibilities of the 
employee within the institution; and, (9) abused the 
authority and public accountability that the employ-

ee’s role entailed.  
To demonstrate that a public employee’s speech 

impaired the public employer’s eficiency, the gov-

ernment need not prove that the employee’s speech 
actually disrupted eficiency, but only that an adverse 
effect was reasonably to be apprehended.  The more 
a public employee’s job requires public contact, the 
greater the State’s interest will be in iring her for ex-

pression that offends her employer, for purpose of an-

alyzing the employee’s retaliation claim. 
 In this case, the Court of Appeals observed that 

ire departments have a strong interest in the promo-

tion of camaraderie and eficiency among their em-

ployees as well as internal harmony and trust, and 
therefore substantial weight will be accorded to a ire 
department’s interest in limiting dissension and dis-

cord. The same would hold true in other paramilitary/
public safety  organizations such police departments 
or correctional institutions. Also the Court focused on 
the fact that a supervisor’s behavior may prove more 
disruptive depending on the supervisor’s position; the 
strong record of disruption documented by the Coun-

ty; primacy of community relationships and trust of 
the department, particularly regarding issues of race 
and violence in posts; nexus to workplace – done on 
work time at work in supervisor’s ofice; and overt 
disrespect for and undermining authority of superiors.  

Final Note:  For public employers, it is worth com-

paring the outcome in Grutzmacher to the decision 
in Liverman v. City of Petersberg, 844 F.3d 400 (4th 
Cir. 2016), which also concerned public employee 
Facebook postings.  In Liverman, the discipline of 
two police oficers was overturned by the Court on 
the ground that the Department’s social media policy 

violated the First Amendment, as a sweepingly over-
broad prior restraint on speech.  Although Liverman, 

like Grutzmacher, involved public employees in a 
paramilitary organization (police) engaging in com-

Maryland’s #MeToo Bill  
(H.B. No. 1596) Restricts 
Employment Contracts 

Trevor Coe 

Assistant Attorney General 

Maryland Health Beneit Exchange
The Maryland General Assembly passed in its 2018 

legislative session the “Disclosing Sexual Harassment 
in the Workplace Act of 2018.” 2018 Maryland H.B. 
No. 1596. The inal bill was passed without opposi-
tion in the House of Delegates and the State Senate 
and approved by the Governor on May 15, 2018. The 
bill creates a new section of Title 3, Subtitle 7 of the 
Labor and Employment article of the Maryland Code, 
§ 3-715 and takes effect October 1, 2018. This note 
sets forth the bill’s substantive provisions and new 
reporting requirements imposed upon Maryland em-

ployers. Maryland is one of several states including 
New York, to respond to the MeToo movement by 
passing legislation aimed at addressing sexual harass-

ment in the workplace.
Restriction on Contractual Waivers of Sex 
Discrimination claims

The Disclosing Sexual Harassment in the Work-

place Act of 2018 adds Section 7-315 to Maryland 
Code, Labor and Employment Article Title 3 “Em-

ployment Standards and Conditions”, Subtitle 7—
Miscellaneous. Subsection (a) of this section declares 
that a provision “in an employment contract, policy, 
or agreement” that waives “any substantive or pro-

cedural right or remedy” to a future claim of sexual 
harassment or retaliation for reporting or asserting a 
right based on sexual harassment is “null and void” as 
against the public policy of the state. The Act applies 

mentary that was critical of management, the record 
of disruption in Liverman was not adequately estab-

lished; the employees were not also disciplined under 
a general policy of conduct unbecoming; and the em-

ployer did not modify or withdraw its social media 
policy, which the Court described to be of “astonish-

ing breadth.” 
The views of the author are not necessarily the 

views of the Ofice of the Attorney General. 
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only to an “employment contract, policy, or agree-

ment” that is executed, extended, or renewed after ex-

ecuted, implicitly or explicitly extended, or renewed 
on or after its effective date, October 1, 2018.

The prohibition is limited, however “except as pro-

hibited by federal law.” This limitation could be at 
issue in litigation over the enforceability of employ-

ment agreements mandating arbitration of discrimina-

tion claims. The U.S. Supreme Court has repeatedly 
stated that the Federal Arbitration Act has established 
“a liberal federal policy favoring arbitration agree-

ments.” Epic Sys. Corp. v. Lewis, No. 16-285, 2018 
WL 2292444, at *5 (U.S. May 21, 2018) (quoting Mo-

ses H. Cone Memorial Hospital v. Mercury Constr. 

Corp., 460 U.S. 1, 24 (1983)). However, the FAA pro-

vides that arbitration provisions “shall be valid, irre-

vocable, and enforceable, save upon such grounds as 
exist at law or in equity for the revocation of any con-

tract.” 9 U.S.C. § 2 (emphasis added). The preemp-

tion jurisprudence concerning the FAA’s interaction 
with State contractual waiver laws is complex and 
beyond the scope of this article, but attorneys con-

sidering these issues should take care to consider the 
issue in drafting and litigation such provisions under 
the new statute.

Subsection (b) of this provision prohibits an em-

ployer from taking “adverse action” against employ-

ees who “fail or refuse to enter into” an agreement 
speciied by subsection (a) to be against the public 
policy of the State. Adverse action is deined as in-

cluding “discharge, suspension, demotion, discrimi-
nation in the terms conditions, or privileges of em-

ployment” and the catch-all “any other retaliatory 
action” altering employment in such a way “that 
would dissuade a reasonable employee from mak-

ing a complaint, bringing an action, or testifying in 
an action regarding a violation of this section.” Prior 
drafts of the bill included non-hiring of an employee 
as a prohibited adverse action, but that was removed 
during the amendment process. 

Subsection (c) is the enforcement provision of this 
statute, which provides that an employer who “en-

force or attempts to enforce” an agreement prohibited 
by the statute shall be liable for attorney’s fees and 
costs. 

Employer Reporting on Settlements of Sexual 
Harassment Claims

Section 2 of the bill establishes a survey program 
to be administered by the Maryland Commission on 
Civil Rights (MCCR). This Section directs MCCR to 
electronically survey employers concerning the vol-
ume of sexual discrimination related settlements and 
publish the data it gathers and an executive summary 
of its indings. The reporting section of the bill sunsets 
on June 30, 2023. 

Employers with more than 50 employees are di-
rected to submit a survey to MCCR on or before July 
1, 2020 and July 1, 2022. The survey will collect the 
total number of settlements “made by or on behalf of 
the employer” after a sexual harassment claim by an 
employee, without time limitation. The survey will 
also collect the number of settlements paid to resolve 
a sexual harassment claim against the same employee, 
looking back 10 years. Finally, the survey will col-
lect the number of times an employer’s settlement of 
sexual harassment claims contained non-disclosure 
agreements. The survey will also include space for an 
employer to report whether it took personnel action 
against an employee who asserted a claim of sexual 
harassment that it settled, but the bill is silent as to 
whether this reporting is mandatory. 

MCCR is directed to aggregate and publicly post to 
its website the numbers reported by employers in the 
survey and retain “for public inspection” the respons-

es from speciic employers concerning the 10-year 
lookback on settlements of claims related to particular 
employees. MCCR is also directed to prepare execu-

tive summaries of its review of a random selection of 
survey responses and deliver them to the Governor, 
the Senate Finance Committee, and the House Eco-

nomic Matters Committee by December 15, 2020 and 
December 15, 2022. 

The views of the author are not necessarily the 

views of the Ofice of the Attorney General.
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The Fall from Grace:  The Nexus 
Between Gymnastics Abuse and 

Employment Law

Meena Agarwal  

Assistant Attorney General 

Maryland Department of Labor,  

Licensing and Regulation

Earlier this year, the world watched as victim after 
victim delivered impact statements at Larry Nassar’s 
sentencing.  Larry Nassar pleaded guilty to seven 
counts of criminal sexual conduct and admitted to us-

ing his medical position to assault and molest girls in 
the name of medical treatment.  After hearing from 
156 victims, Nassar was ultimately sentenced to 40 
to 175 years in prison.  Once Nassar’s sentencing 
was complete, it did not take long for civil suits to 
start rolling in.  The law suits essentially deal with 
the same central issue:  who can be held liable for 
enabling Nassar to abuse and victimize young gym-

nasts for over thirty years?  What began as the largest 
sexual abuse scandal in sports history will likely have 
major implications in employment law.  
The Facts

Larry Nassar joined USA Gymnastics national 
team’s medical staff in 1986 as an athletic trainer.  In 
1993, Nassar received a doctor of osteopathy degree 
from Michigan State University.  Nassar worked his 
way up the organization and was named the nation-

al medical coordinator for USA gymnastics in 1996.  
Nassar became a team physician and assistant profes-

sor at Michigan State University in 1997.  USA Gym-

nastics inally cut ties with Nassar in 2015, allowing 
him to resign.  Michigan State University followed 
suit shortly thereafter and ired Nassar in 2016.  

Although Nassar resigned from USA Gymnastics 
in 2015, the abuse started long before then.    The irst 
alleged instance of abuse occurred in 1992, followed 
by two more incidents in 1997.  Nassar’s abuse con-

tinued – an additional nine girls complained to coach-

es over the next twenty years, coaches who were 
members of USA Gymnastics.  These complaints un-

fortunately had no effect on Nassar’s career.  Finally, 
at a National Team training camp in 2015, a coach 
overheard her gymnast recounting Nassar’s treat-
ment.  The coach alerted a USA Gymnastics execu-

tive, who in turn alerted the organization’s president, 
Steve Penny.  Once Penny learned of the abuse, he 
hired a human-resources investigator to interview the 
gymnast, instead of calling the police.  After the hu-

man-resources investigator completed its investiga-

tion, Penny notiied the FBI and asked Nassar to leave 
USA Gymnastics.  Penny allowed Nassar to quietly 
resign.  Neither Penny nor the FBI alerted Michigan 
State University to the allegations made against Nas-

sar or that Nassar was being investigated for criminal 
sexual conduct.  Nassar continued to work at Michi-
gan State for an additional year.  

After Nassar plead guilty, several members of re-

cent Olympic teams came forward as victims.  They 
all accuse Nassar of sexual abuse at the National Team 
Training Center and at various national and interna-

tional competitions.  Several lawsuits have been iled 
against USA Gymnastics, the United States Olympic 
Committee, Michigan State University, and the Na-

tional Team Coach, Marta Karolyi.  
The Private Causes of Action

The lawsuits implicate USA Gymnastics, and more 
broadly, the United States Olympic Committee, and 
the National Team Coach, Marta Karolyi.  The law-

suits center around several legal issues, including the 
following:  iduciary duty, negligent retention, and 
premises liability.  Several lawsuits have been iled 
throughout the United States.  The claims of these 
lawsuits will be evaluated under Maryland law.

Fiduciary Duty

What, if any, iduciary duty did USA Gymnastics 
and the United States Olympic Committee owe to its 
athletes?  The lawsuits contend that USA Gymnastics 
knew or should have known about the abuse and had a 
duty to disclose the nature of the abuse to the athletes 
and their parents because of its iduciary relationship 
with the gymnast.     

A iduciary duty exists when the relationship with 
another party involves a special trust, conidence, and 
reliance on the iduciary to exercise its discretion or 
expertise in acting for the other party.  The iduciary 
must knowingly accept that trust and conidence to 
exercise its expertise and discretion to act on behalf 
of the other party.   

Some states recognize a cause of action for the 
breach of a iduciary duty, but it is well established 
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that Maryland does not.  In George Wasserman & 

Janice Wasserman Goldsten Family LLC v. Kay, 197 
Md.App. 586, 14 A.3d 1193 (2011), the Court of Spe-

cial Appeals held that “No Maryland appellate court 
has described the elements of breach of iduciary duty 
because there is no universal or omnibus tort for the 
redress of breach of iduciary duty any and all iducia-

ries.”  The Court in Wasserman went on to state that 
“an alleged breach of iduciary duty may give rise to a 
cause of action, but it does not, standing alone, consti-
tute a cause of action.”  In this instance, plaintiffs will 
not prevail if their claim only addresses USA Gym-

nastics and the United States Olympic Committee’s 
potential breach of iduciary duty.  However, if the 
breach of iduciary duty claim is coupled with a claim 
of negligent hiring, these claims together could prove 
successful for the plaintiffs.

Negligent Retention

In Maryland, to hold employers liable for negligent 
retention of an employee, the plaintiffs must show the 
existence of an employment relationship, the employ-

ee’s incompetence, the employer’s actual or construc-

tive knowledge of such incompetence, the employee’s 
act or omission causing the plaintiff’s injuries, and the 
employer’s negligence in hiring or retaining the em-

ployee as the proximate cause of the plaintiff’s inju-

ries. See Latty v. St. Joseph’s Soc. of Sacred Heart, 

Inc., 198 Md. App. 254, 272 (2011).  
The plaintiffs’ success with this claim hinges on 

whether there came a point when either USA Gym-

nastics or the United States Olympic Committee knew 
about Nassar’s conduct, but yet failed to do anything 
about it.  This is a question of fact and will ultimately 
be up to the jury to decide.  If we are to believe the 
allegations that have surfaced thus far, USA Gymnas-

tics was only made aware of Nassar’s abuse in 2015.  
It should be noted however, that USA Gymnastics 
waited ive weeks to contact the FBI after it learned 
of Nassar’s abuse.  This ive-week period could prove 
critical in determining whether USA Gymnastics and/
or the United States Olympic Committee is guilty of 
negligent retention for that ive-week period.    Addi-
tionally, USA Gymnastics failed to notify Michigan 
State University of Nassar’s conduct, which enabled 
Nassar to continue seeing patients at Michigan State 
University for an additional year.  This could also 
prove troublesome for USA Gymnastics.

Premises Liability

Many of the lawsuits also attempt to hold the Na-

tional Team Coach, Marta Karolyi, liable as owner 
of the property where the National Team Training 
Camps were held each month.  Generally, the landlord 
will be held liable if the following conditions have 
been met:  the landlord controlled the dangerous or 
defective condition, the landlord had knowledge or 
should have had knowledge of the injury causing con-

dition; and the harm suffered was a foreseeable result 
of that condition.  Perhaps the most important factor 
the Maryland courts will take into consideration is the 
landlord’s control over conditions on its premises.  In 
Maryland, it is well established that when landlords 
turn over control of the leased premises to a tenant, 
landlords are not liable for injuries that result on 
leased premises; rather, the tenant has the burden of 
the proper upkeep of the premises, in the absence of 
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an agreement to the contrary, and for any nuisance 
created by the tenant the landlord is not responsible.  
See Hemmings v. Pelham Wood Ltd. Liab. Ltd. P’ship, 

375 Md. 522, 533 (2003).
In light of the facts, Karolyi’s liability should be 

very limited, at most.  As owner of the property, Kar-
olyi leased a portion of the property to USA Gymnas-

tics.  Nassar saw patients only within the area least 
by USA Gymnastics.  As landlord of the property, 
Karolyi can potentially argue that she did not have 
control over the premises and therefore did not have 
control over what activities or conduct took place on 
the premises.  Karolyi may additionally argue that she 
had no knowledge of the abuse and that she was mere-

ly an employee of USA Gymnastics, just like Nassar, 
and therefore did not have any control over the way in 
which Nassar saw patients or administered treatment.  
The Defense - Statute of Limitations

Many of these claims may be barred due to the stat-
ute of limitations under Maryland law.  In Maryland 
under Section 5-201 of the Courts and Judicial Pro-

ceedings Article, the statute of limitations for caus-

es of actions involving minors tolls until three years 
following the attainment of the age of majority.  Un-

der Section 1-401 of the General Provisions Article, 
the age of majority is eighteen years.  Any claim iled 
against Nassar needs to be iled by the victim’s twen-

ty-irst birthday, at the latest.  Because Nassar’s abuse 
has potentially spanned the last thirty years, it stands 
to reason then that the majority of these claims will be 
barred by the statute of limitations.  
The Federal Investigation:  Title IX 

Nassar was also a professor and sports doctor at 
Michigan State University.  After several lawsuits 
were iled against Michigan State, Michigan State 
chose to settle, and agreed to pay $425 million to 332 
victims, and set aside another $75 million for survi-
vors who may come forward in the future.  Howev-

er, Michigan State is also under investigation by the 
United States Department of Education for Title IX 
violations the university may have committed while 
investing complaints against Nassar.  

Title IX states that “No person in the United States 
shall, on the basis of sex, be excluded from participa-

tion in, be denied the beneits of, or be subjected to 
discrimination under any education program or activ-

ity receiving Federal inancial assistance.  20 U.S.C. § 
1681(a).  Sexual harassment and sexual assault quali-
fy as discrimination on the basis sex under Title IX.  A 
university that receives federal aid may be held liable 
under Title IX if it knows about but ignores any in-

stances of sexual harassment or sexual assault in its 
programs or activities, and the university must have 
authority over the harasser and over the environment 
in which the harassment takes place.  Davis v. Monroe 

County Bd. of Educ., 526 U.S. 633 (1999).  
With Michigan State, the question remains:  Did 

the University have knowledge of Nassar’s abuse?  
The Supreme Court has held that a school may be 
held liable under Title IX for sexual harassment of a 
student committed by a teacher where an appropriate 
person has actual knowledge of the sexual harassment 
and acts with a deliberate indifference to the harass-

ment.  Gebser v. Lago Vista Independent School Dist., 

524 U.S. 274, 290 (1998). Complaints were allegedly 
lodged against Nassar with various Michigan State 
athletic coaches as early as the 1990s, but these al-
leged complaints were never reported up the ladder.  
However, Michigan State did conduct its own Title 
IX investigation into Nassar’s practices in 2014, af-
ter a patient complained about Nassar’s examination 
techniques.  The university spoke with four medical 
experts regarding Nassar’s practices, and ultimately 
cleared Nassar of any wrongdoing.  As a result of the 
investigation however, Nassar was not allowed to see 
patients alone and was required to conduct supervised 
medical examinations.  The facts suggest that at least 
since 2014, Michigan State should have known about 
Nassar’s conduct, but it is unclear as to whether the 
university can be liable under Title IX’s actual knowl-
edge standard.  

The Department of Education’s ruling in the Nas-

sar Title IX investigation will likely have implications 
for other institutions going forward. At this time, 
USC is also undergoing a Title IX investigation for 
its handling of complaints made against a university 
gynecologist, George Tyndall.  The allegations in the 
Tyndall case echo the allegations in the Nassar case:  
a venerated university doctor accused of sexual mis-

conduct while seeing patients.  Speciically, Tyndall 
was the only full-time gynecologist at USC for nearly 
thirty years and complaints against him began in the 
1990s.  Unlike Nassar however, Tyndall was always 
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accompanied by a chaperone who supervised Tyn-

dall’s exams.  In 2013, eight chaperones reported con-

cerns about Tyndall to their supervisor and to the head 
of clinic nursing.  The complaints were referred to the 
university’s Ofice of Equity and Diversity, which in-

vestigates sexual misconduct and racial and gender 
discrimination.  The investigation found there was no 
violation of school policy.  The complaints continued 
however, and USC placed Tyndall on administrative 
leave in 2016 and reached a separation agreement in 
2017.  

In this case, USC knew of the allegations against 
Tyndall and investigated.  In concluding that Tyndall’s 
conduct did not violate school policy, the Department 
of Education will have to determine if USC conducted 
a proper evaluation of Tyndall and whether the com-

plaints against Tyndall amounted to actual knowl-
edge under Title IX.  The Department of Education’s 
determination of whether Michigan State had actual 
knowledge of Nassar’s abuse could set the precedent 
in determining whether USC had actual knowledge of 
Tyndall’s abuse.

The fallout from the Nassar scandal can already be 
felt.  The entire board of directors of USA Gymnastics 
resigned and many key executives have also stepped 
down.  But The implications of the Nassar scandal go 
well beyond the world of gymnastics.  At Michigan 
State, several key igures have resigned, including the 
university’s athletic director, the president of the uni-
versity, and the dean of the medical school.   What be-

gan as a case involving a niche sport will now poten-

tially impact employment practices at the collegiate 
level throughout the United States. 

The views of the author are not necessarily the 

views of the Ofice of the Attorney General. 

Facing Down Janus in an Era 
of Constitutional Challenges to 

Service Fees

Chris Franzoni 

Assistant Attorney General 

State Labor Relations Boards

In various states throughout the country, a public 
sector union may negotiate into its collective bargain-

ing agreement with a public employer a requirement 
that employees pay a mandatory fee to the union to 
cover a proportionate share of the costs of collective 
bargaining and contract administration, regardless of 
whether employees are union members. These man-

datory fees are known as either “service”, “agency” 
or “fair share” fees.  The U.S. Supreme Court is cur-
rently considering a case that could end public sec-

tor unions’ ability to collect such fees. This article 
discusses recent legislation enacted by the Maryland 
General Assembly that impacts collective bargaining 
rights for Maryland public sector employees.  
The Janus Case

The U.S. Supreme Court recently heard argument 
in the case Janus v. American Federation of State, 

County and Municipal Employees, Council 31, et al, 
No. 16-1466. As of the writing of this article, the Court 
has not yet issued a decision in the case.  In Janus, the 
Court is considering the appeal of Mark Janus, an em-

ployee of the Illinois Department of Healthcare and 
Family Services, who claims that the collection of 
“fair share” fees violates his First Amendment rights.  

If the Supreme Court issues a decision in Janus 

holding that “fair share” fees violate the First Amend-

ment, as many scholars and experts believe it will, 
such a decision could have a substantial impact on 
public sector collective bargaining and the ability 
of unions to collect fees essential to their operation. 
Without mandatory collection of “fair share” fees, 
unions will depend on voluntary membership.   

In anticipation of the Court’s forthcoming decision 
in Janus, many states, including Maryland, have en-

acted legislation in a seeming attempt to mitigate the 
impact of a Supreme Court decision on public sector 
unions, by providing mechanisms for state employee 
unions to solicit voluntary membership. Speciically, 
in the 2018 legislative session, the Maryland General 
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Assembly passed two bills -- House Bill 811 (cross-
iled with Senate Bill 819) (“HB 811/SB 819”) and 
House Bill 1017 (cross-iled with Senate Bill 677) 
(“HB 1017/SB 677”).  These bills provide public sec-

tor unions (i.e., those certiied as the exclusive repre-

sentative of state employees in a particular bargaining 
unit) with greater access to employees and employee 
information.   

Before discussing the new Maryland legislation, it 
is important to understand some general concepts of 
Maryland’s collective bargaining law, the structure of 
the State Labor Relations Boards, and Maryland law 
with regard to service fees.  A quick primer is below.  
Overview of Maryland’s State Labor Relations 
Boards and Service Fees 

The Maryland State Labor Relations Boards con-

sist of three separate quasi-judicial agencies that re-

solve disputes arising under the State’s collective 
bargaining laws (including unfair labor practice com-

plaints, impasse determinations, and negotiability 
disputes) and oversee union representation elections.  
These agencies are:

1. the Maryland State Labor Relations Board 
(“SLRB”), which has jurisdiction over the prin-

ciple departments within the Executive Branch 
of Government, and various other agencies and 
departments (listed in Md. Ann. Code, State 
Personnel and Pensions § 3-102(a)(1));

2. the State Higher Education Labor Relations 
Board (“SHELRB”), which has jurisdiction 
over Maryland’s institutes of higher learning, 
including the University System of Maryland, 
Morgan State University, St. Mary’s College 
of Maryland, and Baltimore City Community 
College; and 

3. the Public School Labor Relations Board (“PS-

LRB”), which has jurisdiction over county 
boards of education and the Baltimore City 
Board of School Commissioners (referred to in 
this article as “public school employers”).

Each of these agencies is governed by a sepa-

rate set of laws and regulations contained within the 
Maryland Code:  SLRB and SHELRB by Title 3 of 
the State Personnel and Pensions Article; and PSLRB 
by Title 6, Subtitles 4 and 5 of the Education Article.  

Under Title 3 of the State Personnel and Pensions 
Article, collective bargaining may include negotia-

tions relating to the right of the union to receive ser-
vice fees from non-members -- meaning that, where 
negotiated as part of a collective bargaining agree-

ment, a non-member employee may be required to 
pay a service fee.

Under Title 6, Subtitles 4 and 5 of the Education 
Article, it is mandated that a public school employer 
negotiate with the union a requirement of a reason-

able service fee, which is then deducted from the em-

ployee’s paycheck and transmitted to the union.  Md. 
Educ. Code Ann. § 6-407(c); § 6-504(b), (d).

(Under both of these statutes, employees with a re-

ligious objection to joining or inancially supporting 
a union cannot be forced to pay a service fee, but are 
instead required to pay an amount equal to or less than 
the service fee to a 501(c)(3) charitable organization.) 
Legislation Affecting Employers, Employees, and 
Unions under the Jurisdiction of the PSLRB

The irst bill, HB 811/SB 819, amends the portion 
of the Education Article governing the PSLRB, and 
requires that public school employers provide unions 
access to “new employee processing.”  This is deined 
as the method (whether in person, online or otherwise) 
by which new employees are advised of their employ-

ment status, rights, beneits, duties, responsibilities, 
and other employment-related matters.  Public school 
employers will be required to provide unions with at 
least 10 days’ notice of the processing of a new state 
employee (absent an urgent need critical to employee 
processing that was not reasonably foreseeable).

In addition, public school employers will be re-

quired to provide unions with the new employee’s: 
name, position classiication, home and work site 
addresses where the employee receives mail, home 
and worksite telephone numbers, personal cell phone 
number, and work e-mail addresses – all within 30 
days of the date of the new employee’s hire (or by the 
irst pay period of the month after the date of hire).  
For current employees, public school employers will 
be required to provide this same information at least 
once every 120 days (unless a more frequent time 
frame is negotiated).

Finally, the amendment establishes that the struc-

ture, time, and manner of access of unions to new 
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employee processing is a mandatory subject of bar-
gaining and that, where the parties cannot come to 
agreement over this process, the public school em-

ployer and/or union may request an impasse determi-
nation from the PSLRB.

(These changes are effective July 1, 2018.)
Legislation Affecting Employers, Employees, and 
Unions under the Jurisdiction of the SHELRB 
and SLRB

The second bill, HB 1017/SB 677, which applies 
only to the SHELRB and SLRB, has similar, but not 
identical components to the amendments applicable 
to the PSLRB.

HB 1017/SB 677 amends the State Personnel 
and Pensions Article to require that, upon request, 
institutes of higher education, as well as certain de-

partments and agencies of the State (collectively, 
the “State”) provide unions with the following in-

formation about employees in the bargaining unit it 
represents: name, position classiication, unit, home 
and work site addresses where the employee receives 
mail, work e-mail address, and position identiication 
number.  (Note:  There are opt out opportunities for 
the employees.)  For new hires, this information must 
be provided within 30 days of hire.  The State must 
provide this information in a searchable and analyz-

able electronic format, and the exclusive representa-

tive may only request it once every 120 days (unless a 
more frequent timeframe is negotiated).

Notably, the amendments also permit unions, or 
an authorized third party contractor, to use the infor-
mation for the purpose of maintaining or increasing 
employee membership in the employee organization.  
However, an employee may request in writing that her 
union not contact her.  

The amendments also require that the State per-
mit exclusive representatives to attend new employ-

ee programs, such as orientation and training, and to 

address new employees in attendance (for at least 20 
minutes).  The State must provide unions with at least 
10 days’ notice of new employee programs (absent an 
urgent need critical to employee processing that was 
not reasonably foreseeable).  And further, the State is 
required to encourage new employees to attend the 
portion of the program designated for the union (how-

ever, it may not require such attendance).    
Finally, the amended legislation mandates that col-

lective bargaining include the time and manner of ac-

cess to new employee programs.
(These changes are effective October 1, 2018.)

Conclusion
The recent changes to Maryland law regarding 

public sector unions’ access to employee information 
appear to have been enacted in anticipation of the Su-

preme Court striking down mandatory service fees 
(and, as a result, voiding service fee arrangements 
between public sector unions and state employers).  
Regardless of the Supreme Court’s holding, these 
amendments provide Maryland public sector unions 
with additional rights that did not previously exist – 
and which have the potential to beneit Maryland’s 
public sector unions when it comes to organizing and 
maintaining union membership rolls. That said, as 
each new Supreme Court decision involving collec-

tive bargaining rights is issued –  and, absent state 
legislation like the amendments discussed above – 
unions are facing greater challenges when it comes to 
operating in the public sector. 

The views of the author are not necessarily the 
views of the Ofice of the Attorney General. 

Editor’s Note: After the drafting of this article, the 
Supreme Court issued a decision in Janus v. AFSC-

ME.  585 U.S. ____ (2018).  The opinion, authored by 
Justice Alito, concluded that the “fair share” fees, dis-

cussed in the above article, violate the First Amend-

ment rights of non-union workers.  


