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Thank you to everyone who donated their time 
to make our 2018 Annual Meeting program a 
tremendous success.  We had a remarkable turnout, 
with lively discussion about the Constitution, thanks 
to our brilliant and wonderful speakers, Professor 
Michael I. Myerson and Professor Mark Graber.  Even 
the Daily Record made note, covering our program in 
its blog: thedailyrecord.com/2018/06/14/professors-
talk-trump-tweets-pardons-at-msba.  

Fall is now upon us and so is the new bar year, and we 
hope to continue last year’s successes.  We are grateful 
to Heather Heilman for her timely article on newly-

confirmed Supreme Court Justice Brett Kavanaugh 
and the future of the Chevron doctrine.  Our Section 
Council is made up of a handful of people who work 
tirelessly to keep informed of administrative law 
developments and put on events both large and small, 
and act as ambassadors for the field of administrative 
law.  We are always looking for smart, energetic 
practitioners who can bring their experiences and 
insights to the Section Council to help us achieve even 
greater success and expand on what we have done 
and are currently doing.  If you are interested, please 
email me at psheehan@wtplaw.com.
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The Administrative Law Section congratulates 
Andrew H. Baida, 2018 recipient of the Section’s 
John W. Hardwicke Award.   The Hardwicke Award 
recognizes outstanding, lifetime achievement in the 
field of administrative law.  Over his career, Andy has 
had a profound impact on Maryland administrative 
law.  While with the Office of the Attorney General, 
Andy helped lay much of the foundation for modern 
Maryland administrative law, successfully arguing 
cases such as Board of Physicians v. Banks, 354 Md. 
59 (1999); Maryland Transportation Authority v. 
King, 369 Md. 274 (2001); and Pollock v. Patuxent 
Institution Board of Review, 374 Md. 463 (2003)—
cases cited routinely in litigation over judicial review.  

And since entering private practice, he has continued 
contributing to the development of administrative 
law jurisprudence, arguing cases such as Office of 
the Public Defender v. State, 413 Md. 411 (2010); and 
Cathey v. Board of Review, Department of Health & 
Mental Hygiene, 422 Md. 597 (2013).  Additionally, 
Andy has authored several articles on administrative 
law, including “Agency Deference and Expertise” 
(2006) and “When Discretionary Agency Action Is Not 
So Discretionary” (2011).  Andy currently serves on 
the MSBA Litigation Section Council; he previously 
served for 10 years on the Administrative Law Section 
Council.  Congratulations Andy! 

The presence of Justice Brett Kavanaugh on the 
Supreme Court is likely to result in reduced judicial 
deference to the decisions of federal executive 
agencies.   Under the standard of review introduced in 
Chevron v. National Resources Defense Council, decided 
by the U.S. Supreme Court in 1984, a reviewing judge 
is to defer to the agency’s interpretation of a statute 
administered by the agency if the statutory provision 
is ambiguous and the agency’s interpretation of the 
statute is reasonable.  

The problem with Chevron, according to Kavanaugh, 
is that “judges have wildly different conceptions of 
whether a particular statute is clear or ambiguous.”  

Brett Kavanaugh, The Role of the Judiciary in 
Maintaining Separation of Powers, The Joseph Story 
Distinguished Lecture at the Heritage Foundation 
(October 25, 2017) (Transcript and audio available at 
the Heritage Foundation website, www.heritage.org).

Kavanaugh, as a textualist, believes that the ordinary 
meaning of statutory language controls without 
consideration of outside sources or the purpose of 
the law.  As such, he is relatively unlikely to find that 
a statute is ambiguous, as compared to judges who 
would look to legislative history, or to a legislative 
intent that seems at cross purposes with the ordinary 
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meaning of the language in question.  In the Story 
lecture, Kavanaugh said that he would not find 
a statute ambiguous if it was sixty percent clear.  
Therefore, he may be relatively unlikely to make it 
past the first prong of the Chevron test and less likely 
to defer to an agency’s interpretation of the statute it 
administers.  

But statutory clarity is in the eyes of the beholder.  
Other judges have different standards for deciding 
that statutory language is clear rather than 
ambiguous.  In Kavanaugh’s view, as discussed in the 
Story lecture, that is a problem with “major practical 
consequences” because “different judges will reach 
different results even though they may actually agree 
that what the agency is doing is contrary to the best 
reading of the statutory text.”  The solution proposed 
by Kavanaugh in the Story lecture is a significant 
curtailment of deference to the agency.  In his view, 
courts should defer to agencies when a statute uses 
broad and open ended terms such as “reasonable,”  
“appropriate,” “feasible,” or “practical”—words that 
signal the agency may exercise its discretion in 
choosing among reasonable options.  However, courts 
should not defer when interpreting specific statutory 
terms or phrases, but rather “should determine 
whether the agency’s interpretation is the best 
reading of the statutory text.”  “Judges are trained to 
do that, and it can be done in a neutral and impartial 
way in most cases,” according to Kavanaugh in his 
Story lecture. 

Even if Chevron deference remains intact, Kavanaugh 
is a proponent of what he deems the “major rules” 
doctrine, which would remove questions of economic 
and political significance from an agency’s discretion 
and put them before the court to determine the 

correct reading of the statute.  In his dissent in United 
States Telecom v. FCC, 855 F. 3d 381(D.C. Cir. 2017), 
Kavanaugh wrote that “while the Chevron doctrine 
allows an agency to rely on statutory ambiguity to 
issue ordinary rules, the major rules doctrine prevents 
an agency from relying on statutory ambiguity to 
issue major rules.”  Id. at 419. (emphasis in original).  
Kavanaugh gleaned the major rules doctrine from 
a line of Supreme Court cases holding that agencies 
must have clear statutory authorization to promulgate 
regulations.  Kavanaugh asserted that the court must 
determine first whether a rule is a major rule, and if 
so whether Congress clearly authorized the rule.  Id. 
at 422.  Major rules are those with “vast economic 
and political significance” based on such factors as 
“the amount of money involved for the regulated and 
affected parties, the overall impact on the economy, 
the number of people affected, and the degree of 
congressional and public attention to the issue.”  Id. 
at 422-23.  One might question whether judges will 
have the same difficulty identifying a major rule as 
they have had identifying an ambiguous statute, or 
deciding how clear must clear authorization be.  

The Telecom case involved the FCC’s net neutrality 
rule, which Kavanaugh characterized as “one of the 
most consequential regulations ever issued by any 
executive or independent agency in the history of 
the United States.”  Id. at 417.  He went on to argue 
that Congress never clearly authorized the FCC to 
classify Internet service as a telecommunications 
service and impose common-carrier obligations on 
Internet service providers.  Id. at 425.  While the FCC 
later repealed the net neutrality rule, last month the 
solicitor general petitioned for certiorari, asking that 
the Supreme Court vacate the Telecom decision.

Whatever path he takes to get there, Justice 
Kavanaugh supports limiting Chevron and expanding 
judicial review of agency decisions.  He has repeatedly 
stated that his goal is for like cases to be decided alike 
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by judges of all ideological stripes, who will simply 
call balls and strikes.  His even-handedness may have 
been called into question during his confirmation 
hearings, but his record in the application of Chevron 
deference in administrative law cases betrays little 
partisan bias. Professor Christopher J. Walker, writing 
on SCOTUSblog, notes that Kavanaugh has largely 
applied the same approach to Chevron deference 
whether the agency interpretation was conservative 

or liberal—but that this is not true of all conservative 
and liberal judges in Walker’s dataset of opinions 
released between 2003-2013.  Judge Kavanaugh on 
administrative law and separation of powers, (July 
26, 2018), www.scotusblog.com.  Whether increased 
judicial oversight of agencies would lead to a clearer, 
more consistent regulatory environment remains to 
be seen.  


