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Welcome to another year of the Family & Juvenile Law Section 

of the MSBA.  As I sit writing this, I am amazed at how quickly 

gathered in Ocean City for the annual program.  Soon enough, 

kids will be back to school, the leaves will start to turn, and the 

  .raey 9102-8102 eht rof tsenrae ni nigeb lliw noitceS eht fo krow

It is my honor and privilege to serve as Chair of the Family & 

Juvenile Law Section Council (FJLSC) for the upcoming year 

and I look forward to working with all of you.

Before looking to the year ahead, I want to thank all the people 

  .gniteem enuJ eht ta margorp ruo rehtegot gnirb depleh ohw

Always looking to outdo ourselves year after year, we really 

almost burned the place down – literally! – when our program 

stop us from going on with the show, which included amazing 

Bangudi, and Cate Hulme, who shared important information 

and insights about the intersection of family and immigration 

law – an increasingly critical topic.  I also have to thank Jim 

Milko and Craig Borchers for coaxing laughter from all of us 

with their skit-writing, and Erin Gable, who provides all the 

sound and special effects that makes us look like we actually 

belong on a stage.  Congratulations again to Johnny Cialis, I 

mean, Chief Judge Woodward, this year’s Beverly Ann Groner 

was not only a skit writer, but also served as MC and helped 

his responsibilities as Section Council Chair with insight and 

A FJLSC theme over the past few years has been member 

involvement.  This is equally true this year.  Our goal is to 

improve the practice of family law, both for clients and for 

ourselves as practitioners.  This goal is only realized if we all 

Message From the Chair - Fall 2018
By: Deena Hausner, Esq.

Chair of the MSBA’s Family and Juvenile Law Section

contribute our experience, time and talent to the work.  Believe 

me, there is more than enough to go around and something to 

article for this newsletter; if you’re interested in the legislative 

process, volunteer for the legislative committee; if you enjoy 

training and outreach, talk to the organizers of our CLE 

your professional network, contact our mentoring co-chairs or 

come to a CLE or a meeting.  If you’re not sure how best to be 

involved, please send me an email (dhausner@hruthmd.org) or 

give me a call (410-554-8463).  I’d love to have an opportunity 

to talk with you. 

This year, I hope to focus on looking at ways to meet the needs 

of low-income clients and the lawyers that serve them, both in 

the private and legal services sectors.  Whether we work for non-

do not have enough money to pay for expensive litigation tools 

such as depositions and expert witnesses, or who simply cannot 

afford legal fees to begin with.  However, even those clients 

who can afford attorney’s fees but not much else, or those who 

manage to get a pro bono or legal services lawyer, are among the 

lucky few: in 80% of family law cases in Maryland’s courts, one 

or both parties are unrepresented.  Family law is such a critical 

need – the greatest legal need, according to a study by Maryland 

Legal Services Corporation – and we as family law practitioners 

are uniquely and powerfully positioned to help meet it.  I hope 

our collaborations in the coming year help to alleviate the needs 

of the most vulnerable of our potential clients, those who cannot 

afford representation.

Until next time,

Deena Hausner 

Check out our newsletter and more online at the 

Family & Juvenile Law  Section's portion of MSBA's website at:

www.msba.org/family
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TOP 10 DOs and DONTs 
for Family Law Practitioners

By: Daniel V. Renart, Esq.
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Know your venue

Be kind and courteous to opposing counsel

Don’t make promises you can’t keep

Don’t be afraid to communicate with a pro se party

 Don’t forget to unplug

 Take client’s word with a grain of salt

Always be prepared

Don’t think you know it all

Attend CLE’s in other areas of law

 Have fun

Each county is widely di� erent in both procedure and what is expected of practitioners. Make sure 

that you speak with a local attorney friend well in advance of the scheduling conference.

We can be zealous advocates without being at each other’s throats.  Avoid complaining to 

the judge about your opponent.  They are there to make a decision, not to referee adults 

acting like children.

Manage expectations appropriately, both for your client and opposing counsel.

Be cautious, but don’t shut down communication just because they are self-represented.  

Sometimes this can lead to two referral sources.

Mental health days are essential in family law.  There are only so many hours in a day that you 

could possibly worry about someone else’s problems.

Make sure to do your due diligence on your own client’s representations.  Before you fi le that 

fi nancial statement, you better have reviewed tax returns, fi nancial records, paystubs, leave and 

earnings statements, etc.

Preparation never refl ects poorly.  Conversely lack of preparation never refl ects well.

Nobody knows everything, especially in family law cases.  Nowhere else do cases touch upon so 

many areas of the law.  Family law cases touch upon: taxes, criminal law, business law, immigration 

law, real estate law, collections, etc.

This can make you well rounded and help with #3. CLE’s are great for issue spotting and 

identifying practitioners that can help you once you’ve spotted the issue.

This is what you do, not who you are.  We don’t have to be so serious all the time and we should 

enjoy this profession, for the most part.
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(continued on page 9)

A View From The Bench
By: Bibi M. Berry, Family Magistrate

Circuit Court for Montgomery County, MD

Firstly, thank you to my colleague, Magistrate Lisa Segal, for 

allowing me the opportunity to share my own view from the 

bench.  I hope that sharing my perspective will be helpful to 
those who come before me, and perhaps to others as well.  In 
this article, I discuss a few of the Rules and procedures that seem 

most frequently misunderstood in the family law matters over 

which I have presided.

1. Leading Your Client/Opposing Party

It seems some practitioners are unaware that, whether they 

call the opposing party in their case in chief, or inquire of 

them on cross, they may and should ask leading questions.  

See Maryland Rule 5-611(c) (“Ordinarily, leading questions 
should be allowed…on the direct examination of…an adverse 
party….”).  This tool helps to control the witness and reduces 
time by more concisely developing the testimony. 

Often, counsel will not lead the adverse witness or opposing 

party and/or will ask questions of a witness to which the 

examiner does not know the answer.  Of course, witnesses, 

including our own clients, will surprise us.  I certainly have 

been loored by unexpected testimony from my own client after 
hours of preparation, so I know that feeling.  But I also see on 

occasion unprepared attorneys using trial time to obtain evidence 
that they should have sought through discovery.  That endeavor 

very often backires.

As for leading one’s own client on cross, the case of Nottingham 

Village, Inc., et al. v. Baltimore County, Maryland, 266 Md. 
339 (1972) might instruct your course of action, though it 
is not necessarily dispositive of the issue.  The court in that 

case “recognized as a general rule that leading questions 

may be asked a witness on cross-examination, but that one 

qualiication to this rule is that leading questions may not 
ordinarily be asked of a witness who demonstrates a bias in 

favor of the examiner….”  266 Md. at 356-57.  (Emphasis 
supplied).  While ultimately, the court determines whether it is 

appropriate for counsel to lead his/her own client on cross, it 

is incumbent upon the opposing counsel to raise the objection 
in the irst place.

2. Hearsay, Maryland Rules, Tit. 5, Chapt. 800

Another Rule that seems widely misunderstood is the Hearsay 

Rule.  Hearsay is deined in Rule 5-801(c) as a “statement, 
other than one made by the declarant while testifying at the 
trial or hearing, offered in evidence to prove the truth of the 

matter asserted.”  Hearsay is not permitted unless an exception 
applies.  Rule 5-802.  The question that I must ask when a hearsay 
objection is made, and one you should ask before making the 

objection, is whether the statement actually is offered to prove 
the truth of the assertion.  The inquiry is not, as often wrongly 

believed, whether it is offered to prove the statement was made, 
but whether the examiner wants to prove that the contents of 
the statement are true.  A question asked outside of court, for 

example, is not generally going to be hearsay unless that question 
includes/assumes a statement of fact offered for its truth. 

Another question that I must ask when deciding on a hearsay 

objection is: if the statement is not offered for its truth, then 
is it relevant?  If the statement is offered for the truth, is it an 

exception to the Hearsay Rule?  

Among the hearsay exceptions in Rules 5-802.1, 5-803 and 5-804 
is a statement made by a party-opponent. In many evidentiary 
hearings I have heard hearsay objections to a statement, 
offered for the truth of the matter asserted, that was made by 
the opposing party or opposing counsel (see Rule 5-803).  The 
objection sometimes comes in the form of “why can counsel ask 
the question of my client when I could not?”  It is the case that 
the Rules may preclude you from soliciting testimony that the 

other side may get.  I suggest that attorneys practicing before 
the court periodically review the evidence rules.  A healthy 

knowledge of the Rules will vastly improve your case and your 

level of competence.  

3. Importance of Long form Financial Statements

Long form inancial statements are required for alimony cases 
and above guidelines child support matters.  See Rule 9-202(e) 
and (f).  The inancial statement must be iled with the party’s 
pleading making or responding to the claim for alimony/

child support.  What I have seen in many matters is that the 

inancial statement is not iled with the pleading, and nothing 
is done about that until the parties come to court.  If a inancial 
statement is not timely iled, then I suggest a few options.  First, 
at the Scheduling Hearing, ask for a date by which the parties’ 
respective inancial statements shall be iled.  You can also ask 
this at the Settlement/Status or Settlement/Pretrial Hearing.  If 

that option is not available, and the efforts to resolve the issues 
are unsuccessful, then the next step is to ask for dismissal of 

the party’s claim.  You also can use third party discovery to get 
evidence of the party’s spending.  If those steps have not been 
taken, then complaints about the failure of one side to timely 
ile a inancial statement may proof fruitless.  

Of course, it is the responsibility of counsel to check the 
assertions made in the client’s inancial statement.  I understand 
the limitations of time and resources, but at the very least, even 
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(continued on page 9)

New Standby Guardianship Law for Parents  
in an Adverse Immigration Action

By Cam Crockett, Esq. and Susan C. Silber, Esq.

On May 15, 2018, Governor Hogan signed into law a new 
standby guardianship law for parents in adverse immigration 
actions designed to allow parents in danger of being detained or 
deported to designate standby guardians for their children.  This 
law was necessary in light of the new federal administration’s 
immigration policies and enforcement activities that affect a 

signiicant number of children in Maryland with undocumented 
parents who are at risk of being placed in foster care if their 
parents are detained or deported.  

According to the Migration Policy Institute’s January 2016 report 
titled, “A Proile of U.S. Children with Unauthorized Immigrant 
Parents,” 90,000 children in Maryland have undocumented 
parents.  Of those children, 67,000 are U.S. citizens.  The federal 
termination of Temporary Protected Status (TPS) programs for 

Haitians, El Salvadorans, Hondurans, Nicaraguans and Sudanese 
will also signiicantly increase these numbers.  Many children of 
parents with TPS status will soon ind themselves in Maryland’s 
foster care program due to detention and deportation of their 

parents after their TPS status terminates in 2019.  Speciically, 
17,100 U.S.-born children in Maryland have Salvadoran parents 
with TPS status and 1,300 children in Maryland have Honduran 
parents with TPS status.  

Senate Bill 1239, an emergency bill (immediately effective), 
introduced in the House of Delegates by Delegate Carlos 
Sanchez and in the Senate by Senator Will Smith, amended 
and expanded Maryland’s Standby Guardianship law in the 
Estates and Trusts Article Sections 13-901, 13-904 and 13-907 
to allow parents who are at risk to lose their ability to parent 
their children due to an adverse immigration action to establish 
a private designation of someone they trust to care for their 

children as a standby guardian.  The new amendments to the 
standby guardianship law repurposed the standby guardianship 
law in Maryland, which had previously applied only in cases of 

incapacity, debilitation or death of a parent.  

In the new statute, an adverse immigration action is deined to 
include (1) arrest or apprehension by a law enforcement oficer 
for an alleged violation of federal immigration law; (2) detention 

or custody by the Department of Homeland Security (DHS) or 
a federal, state or local agency authorized or acting on behalf 
of DHS; (3) departure from the U.S. under an order of removal, 
deportation, exclusion, voluntary departure, or expedited 

removal or stipulation of voluntary departure; (4) denial or 

revocation or delay of the issuance of a visa or transportation 

letter by the Department of State; (5) denial, revocation or delay 
of the issuance of a parole document or reentry permit by DHS; 

or (6) denial of admission or entry into the U.S. by the DHS.  
Other events may also qualify as an adverse immigration actions 

even though not enumerated in the statute.

For those parents who need to make the heart-wrenching 
decision to leave their children behind as a result of an adverse 
immigration action or who are being detained and are unable 
to care for their children, this new law allows them to create 

family safety plans to protect their children.  In the alternative, 

the child would likely be placed into Maryland’s overburdened 
child welfare and foster care system or be subject to informal 
placements without any legal protections.  Such placements 

could result in serious trauma to the child and have long-lasting 
effects on the child’s future well-being.  With the ability to 
establish a private designation of someone they trust to care 
for their children, parents are empowered to help ensure the 

continued well-being of their children and keep them in the care 
of responsible family members or close friends.

The standby guardian law has several hallmarks which make 
it unique.  First, it allows parents without any court iling to 
designate someone they trust to care for their children and for 

the authority to commence immediately at the time the adverse 

action occurs.  The standby guardianship is intended to be given 
the same legal status as other guardianships by all child-related 
institutions (e.g. schools, health care providers, child welfare 

agencies and social service agencies).  

The person designated to serve as the standby guardian is 
authorized under the law to serve for a period of 180 days 

from the date the standby guardian has (1) a copy of the signed 
designation and consent form and (2) evidence that the parent 

has experienced an adverse immigration action, preventing the 

parent from caring for minor children. If the standby guardian 
does not ile a petition with the Court for judicial appointment 
as standby guardian within the 180-day period of service, the 
standby guardian’s statutory authority automatically terminates 
at the end of the 180-day period.

If the standby guardian iles a Petition for Judicial Appointment 
of Standby Guardianship during the 180 days, the standby 
guardian’s service is extended at the time of the iling and 
continues until the court rules on the request for the judicial 
appointment of standby guardianship.  The court will appoint that 
person to continue to serve in the capacity of standby guardian if 
it inds that the interests of the minor children will be promoted 
by the appointment of the standby guardian.  If the court rules 
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Hurt v. Jones-Hurt and Military Pension Division: Missing the Mark
By: Mark E. Sullivan, Esq.

Introduction

In May 2017 the United States Supreme Court iled an opinion 
in Howell v. Howell1 regarding the impact of VA disability 
compensation on divisible military retired pay at or after divorce.  
The case involved a judge’s ruling requiring indemniication 
after the ex-husband, a military retiree, elected to receive VA 
disability compensation, which reduced the former wife’s share 
of the pension acquired during the marriage.  The Court’s opinion 
clariied the limitation on judges’ ordering reimbursement to a 
former spouse (FS) for a reduction in the share or amount due 

to the retiree’s election of disability compensation paid by the 
Department of Veterans Affairs (VA) after the court has ordered 

a division of the military pension. 

The Howell case had an immediate impact on Maryland case 

law.  Just three months after the decision, the Court of Special 

Appeals issued its ruling in Hurt v. Jones-Hurt.2 That case also 

involved the election of VA disability payments and a reduction 
in the share of the FS.  It also involved agreements between the 
parties and prior unappealed rulings - in other words, contractual 
terms for pension-share payment and reimbursement, as well 
as res judicata.

Electing VA disability compensation provides several beneits 
for the military retiree.  VA payments are not divisible with a 
former spouse.  The FS doesn’t get a say in whether the VA 
election is made.  Neither does the court.  And it is worth noting 

that the VA election is even more attractive for the retiree because 
the payments are tax-free.  Thus a retiree who has been evaluated 
for a 40% disability rating by the VA might opt to waived $600 
a month in retired pay, which is taxable income that is divisible 
upon divorce, for $600 in tax-free VA disability compensation, 
which is exempt from property division.  The opportunity to 

“game the system” was not lost on the Court of Special Appeals, 
which stated: “The potential gamesmanship and inequity are 
even stronger where the spouses agree on a property division, 

the premises of which are no longer sound.  And although it is 

not our place to offer practice tips to the family law bar, it would 
seem that agreeing to a percentage of military retirement pay 

as part of a divorce settlement is now a much riskier gamble.”3

1 Howell v. Howell, 137 S.Ct. 1400 (2017),
2 Hurt v. Jones-Hurt, 233 Md. App. 610, 168 A.3d 992 (2017).
3 Id., supra note 2, 233 Md. App. at 630, 168 A.3d at 1003, note 9.

The parties in Jones-Hurt did not get a chance to hone their 

arguments and analysis in light of the May 2017 Howell 

opinion; Howell was iled after oral argument in Jones-Hurt.  

Predicting dire consequences for family law, the Court wrote 

that the retiree's “ability under federal law to waive retirement 
pay for disability beneits, at whatever time his disability status 
might change, overrides (preempts!) any state law agreement 
he might have made, or state court judgment to which he was 
a party, relating to his military retirement beneits.”4

Analysis of Howell v. Howell

Did Justice Stephen Breyer’s opinion in Howell actually say 

that any agreement by parties to allow indemniication to the FS 
was void? Did he write that unappealed state court judgments 
allowing indemniication were now (or hereafter) invalid? Is 
there anything in the Howell opinion which would lead the 

ordinary lawyer or judge to conclude that Dexter, Allen and 

Wilson are no longer good law?

The legal analysis, largely overlooked in the opinion in 

Jones-Hurt, should start with doing what’s basic for lawyers 
and essential in law school analysis of cases.  This could be 
summarized as 1) what did the case involve, 2) what did the 

appellate court say, and 3) what did the appellate court do?

The facts in Howell are where we begin.  The parties were 
divorced in Arizona in 1991, and pursuant to the parties’ 
4 Hurt v. Jones-Hurt, 233 Md. App. at 626, 168 A.3d at 1001.

(continued on page 10)

*Mr. Sullivan is a retired Army Reserve JAG colonel.  He practices family law in Raleigh, North Carolina and is the author of The 

Military Divorce Handbook (Am. Bar Assn., 2nd Ed. 2011) and many internet resources on military family law issues.  A Fellow of 

the American Academy of Matrimonial Lawyers, Mr. Sullivan has been a board-certiied specialist in family law since 1989.  He 
works with attorneys and judges nationwide on military divorce issues and in drafting military pension division orders.  He can be 

reached at 919-832-8507 and mark.sullivan@ncfamilylaw.com.
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Sibling visitation has long been a challenging issue for the 
courts.  The Courts certainly have acknowledged the importance 

of the sibling relationship and the beneits of preserving such 
relationship. However, the trend since the Supreme Court’s 
decision in Troxel v. Granville has favored strengthening the 

fundamental rights of parents to make decisions with regard 

to who has access to their children. How does the sibling 
relationship stand when placed in conflict with parental 

decisions?

An initial question is what authority the court has to order sibling 
visitation in the irst instance.  Maryland does not have a statute 
that provides generally for sibling visitation. In the circumstance 
of foster care or an out of home placement, Section 5-525.2(c)
(1)of the Family Law Article provides, “Any siblings who are 
separated due to a foster care or adoptive placement may petition 

a court, including a juvenile court with jurisdiction over one or 
more of the siblings, for reasonable sibling visitation rights.”

"We were a strange little band of characters trudging through life sharing diseases and toothpaste, coveting 

one another's desserts, hiding shampoo, borrowing money, locking each other out of our rooms, inlicting pain 
and kissing to heal it in the same instant, loving, laughing, defending, and trying to igure out the common 
thread that bound us all together." - Erma Bombeck

"Your siblings are the only people in the world who know what it's like to have been brought up the way you 

were." - Betsy Cohen

"First a brother, then a bother, now a friend." - Anonymous

Sibling Visitation and the Courts
By: Samantha Z. Smith, Esq.

(continued on page 18)
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[NB: This article is in response to an article on Presumed Parentage published in the Summer issue of this newsletter.]

Presumed Parentage for Same-Sex Couples
By: Michele Zavos, Partner & Rebekah DeHaven, Associate

 Zavos Juncker Law Group, PLLC

Given the dizzying changes to the rights and responsibilities of 
same-sex couples over the past ten years, it is no wonder that 
Maryland practitioners may be confused about how the marital 
presumption and the question of “legitimacy” of children under 
Maryland law should be applied to families headed by same-sex 
couples.  Among the most signiicant of these changes is the right 
of same-sex couples to marry, which became law in Maryland 
by popular vote in 2012, and nationwide in 2015, per Obergefell 

v. Hodges, 135 S. Ct. 2584 (2015), impact the parentage rights 
of these couples with children..  In Obergefell the U.S. Supreme 

Court found that same-sex couples are entitled to the full panoply 
of rights accorded by marriage, and focused on children in these 
families in particular.  The Court said:

[t]he States have contributed to the fundamental character 

of the marriage right by placing that institution at the center 

of so many facets of the legal and social order…There is 

no difference between same- and opposite-sex couples with 

respect to this principle. Yet by virtue of their exclusion from 

that institution, same-sex couples are denied the constellation 

of beneits that the States have linked to marriage. This harm 
results in more than just material burdens. Same-sex couples 

are consigned to an instability many opposite-sex couples 

would deem intolerable in their own lives.”

 

Id. at 2601.  The Court made clear that children in families headed 
by same-sex couples need the same protections as children in 
families headed by opposite-sex couples, including “recognition, 
stability and predictability.” Id. at 2600.  Courts around the 
country are now trying to interpret the Obergefell directives in 

light of their own jurisdiction’s laws.

A parent’s legal relationship to a child can occur in a number of 
ways: 1) birth; 2) biology; 3) intent, including de facto parentage; 

4) marriage to the birth parent; 5) adoption; and 6) marital 
presumption.  Maryland law addresses all of these.  Maryland law 

assumes that a birth mother of a child is the child’s legal mother, 
although we have found no statute or case law that makes this 

assumption explicit, as other jurisdictions have done.  See, e.g. 

D.C. Code Ann. §16-909 (a-1) (1), a mother child relationship 

is established by a woman having given birth…   Biology almost 
always creates a legal relationship between a father and a child, 
notwithstanding other potential legal relationships.  See Kamp v. 

Dep’t of Human Services., 410 Md. 645 (Md. Ct. of App. 2009) 
and Burden v. Burden, 179 Md. App. 348 (Md. Ct. Spec. App. 
2008) (rebutting marital presumption).  

All of these possibilities can apply in Maryland to same-sex 
couples.  Arguably, the Maryland Equal Rights Amendment also 

bolsters all arguments on behalf of a same-sex couple standing 
in the same relation to their child as a heterosexual couple.  

“Equality of rights under the law shall not be abridged or denied 
because of sex.” Maryland Constitution, Declaration of Rights, 

Article 46 (1972).

A recent Maryland Court of Appeals case, Conover v. Conover, 

450 Md. 51 (Md. Ct. of App. 2016) enumerated the factors for a 
non-birth, non-legal “parent” to a child to be found to be a legal 
parent, essentially pursuant to the implicit intent of the parties 

raising the child.  Md. Code Ann., Fam. Title V, provides the 

contours of adoption law.  A marital presumption that a spouse 

of a birth mother is the parent of the child can be found at Md. 
Code Ann., Est. & Trusts §1-206. See also Sieglein v. Schmidt, 

447 Md. 647 (Md. Ct. of App. 2016). A recent Court of Appeals 
case interpreting Md. Code Ann., Est. & Trusts § 1-206 (b) held 
that a spouse of a woman who gave birth to a child not genetically 
related to either the birth mother or her male spouse, is a parent 
if that spouse agreed to assisted reproductive means to create the 

child.  See Sieglein v. Schmidt at 669-70.

Currently same-sex couples cannot biologically create a child 
together.  But the assumption that all heterosexual couples are 

each biologically related to their children is incorrect.  Many 
heterosexual couples are infertile.  Over 12% of women and 
over 10% of men battle infertility. Datta, J. et. al., “Prevalence 

of infertility and help seeking among 15 000 women and men,” 
Human Reproduction, Volume 31, Issue 9, 1 September 2016, 
Pages 2108–2118. Therefore, children in signiicant numbers 
of families headed by opposite-sex couples are not genetically 
related to both parents.  Those children are created by a donor egg, 
donor sperm, or both.  Those children, however, are still almost 
always considered by law to be the children of both parents.  A 
man, who by law is a father, is not subjected to a fertility test to 
determine whether he can create a child with his female spouse.  

Same-sex lesbian parents are in the same position as such a 
couple.  Accordingly, the female spouse of a birth mother should 
be considered a parent to the same extent as the infertile husband 
of the birth mother.  Currently, married gay male couples who 
have children together through surrogacy must obtain a court 
order to insure both of their rights to their child. We believe, 
however, that a strong argument can be made that the non-
genetic parent in such a couple should be afforded the marital 
presumption.

Why is a de jure legal relationship to a child important?  There 

(continued on page 19)
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Guardianship Law...
(Continued from page 5)

View From the Bench...
(Continued from page 4)

if you cannot verify all expenses, counsel should review the 

are untrue could damage your client’s credibility and ultimately 

cost the client much more than a few hours of the attorney’s 

time double checking the client’s methodology and assertions.

4. Utilizing educational resources

Lastly, there are so many CLE live programs, online programs 

and publications to which practitioners have access.  Attorneys 

get so mired in the daily grind of practice that they sometimes 

do not keep up with changes in the law or refresh themselves 

on areas in which they practice.  One example is in uncontested 

divorce hearings.  Almost daily the questions are asked 1) have 

you resided in the state of Maryland at least one year from the 

months); 2) did you separate with the intention of ending your 

marriage (no longer a requirement for divorce); and 3) is there 

any hope or expectation of reconciliation (not required for 12 

month separation or mutual consent divorce.  See FL Art. §7-103 

to review the grounds for which this remains a requirement).  I 

encourage attorneys to update their form questions to conform 

with the Code.  It will speed up your hearings and it will help 

to raise the level of practice.

Some resources I suggest include the MSBA (msba.inreachce.

com); the local bar association websites; the courthouse libraries 

and the Maryland Judiciary website.

These are a few suggestions based on what I have gleaned from 

the bench.  As we are not perfect, and we must all continue to 

learn and grow, I invite you to offer any constructive criticism 

and tips you might have for me to help improve your experience 

in my courtroom.  Let us work together to ensure that we are 

providing to the community the best assistance possible.  The 

higher the level of competence of the bar and bench, the more 

whom we serve will have in us.  It is an honor for me to serve 

the legal and lay communities and I hope, with your help, to 

continue to do so faithfully, knowledgeably and humbly.  

(continued on page 10)

in favor of the appointment, the standby guardian’s authority 

continues thereafter unless otherwise terminated by the court 

or the parent. 

The second hallmark of standby guardian law is that parents 

retain full parental rights even after the beginning of the standby 

guardian’s service, and they can revoke the standby guardian’s 

authority at any time.  Before a petition of judicial appointment 

revoke the standby guardianship merely by notifying the standby 

guardian verbally or in writing or by any other act that evidences 

a petition for judicial appointment of the standby guardian has 

No court order terminating the guardianship is required.

the process of completing a standardized form for the Designation 

and Consent to the Beginning of the Standby Guardianship which 

will be available on the Maryland Judiciary’s website. Go to 

www.courts.state.md.us and click “E-services” and then go to 

“court forms” or go to https://mdcourts.gov/courtforms.  This 

form, once issued, will allow parents a straightforward way to 

make private designations with little cost or red tape.  The form 

includes designation of standby guardian, not only for parents 

experiencing an adverse immigration action, but also for parents 

experiencing debilitation, incapacity and death.  The form is 

being translated from English into Spanish, French, Korean, 

Chinese, and Russian.  In the new standardized form, parents 

elect whether they are designating the standby guardian to 

make decisions regarding the person of the minor children (i.e., 

medical care, education, clothing, food and everyday needs) 

such as paying bills or costs to cover the children’s personal 

power or duties they wish the standby guardian to exercise.  

The AOC also plans on creating a standardized form for the 

Petition for Judicial Appointment of Standby Guardian.  The 

time frame for that form is still unclear.  That Petition, when 

and Consent to the Beginning of the Standby Guardianship, 
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Guardianship Law...
(Continued from page 9)

Hurt v. Jones-Hurt...
(Continued from page 6)

minor children and evidence of the adverse immigration action 

or other ground for the request (e.g. document of determination 

of incapacity or debilitation).  In cases of incapacity, there is not 

a requirement for the parent’s consent to the beginning of the 

standby guardianship.

Family Safety Planning Clinics are being offered by the Pro Bono 

Resource Center of Maryland, the Esperanza Center in Baltimore 

completing the Designation and Consent to the Beginning of the 

Standby Guardianship form.  Use of the standardized form is not 

mandatory.  Other documents may be submitted to the courts in 

lieu of this form as long as they comply with the requirements 

of the standby guardianship law.  

There are other developments underway related to Standby 

Guardianships.  The Standing Committee on Rules of Practice 

and Procedure (Rules Committee) of the Court of Appeals of 

Maryland, in an effort to create more uniformity throughout 

guardianship law, approved a number of changes to the standby 

guardianship rules in Maryland Rules of Procedure Title 

10-(Guardians and Other Fiduciaries) Chapter 400 (Standby 

Guardian).  If adopted by the Court of Appeals, the rules will 

require that the court hold a hearing in all standby guardianship 

cases, that the Petition for Judicial Appointment of a Standby 

Guardian state the wishes of minors if they are 14 years of age 

or older, that the Petition state whether the standby guardian 

has been convicted of a crime listed in Estate and Trusts Article 

Section 11-114 or if any criminal charge is pending against the 

standby guardian; that if 3 months have elapsed since the standby 

guardianship became effective, the Petition include a statement 

from the child’s healthcare provider and a copy of the child’s 

most recent school report card or school progress report and a 

reference to all court records pertaining to the child during that 

period.  Finally, the new rules would provide that the court may 

exercise its other powers in standby guardianship cases, such as 

appointing an attorney for a minor under Rule 10-106, appointing 

an independent investigator under Rule 10-106.1, requiring the 

standby guardian to take guardianship training or to report to 

the court on an annual basis or more regularly.

Although the authors’ believe that the new guardianship law is 

a good development in protecting children of parents who are 

detained or deported, they do have concern that some of these 

procedures are burdensome for the standby guardians.  Our 

hope is that there will be legal services and other resources 

made available in cases where the standby guardian needs to 

to make the judicial appointment process more accessible to 

standby guardians. 

agreement the dissolution decree stated that the wife was entitled 

to 50% of the husband’s military retired pay.  There was no 

appeal from the divorce judgment.  Mr. Howell retired in 1992 

from the Air Force.

About thirteen years later, Mr. Howell applied for VA disability 

compensation.  His VA rating was 20%, meaning that he would 

receive about $250 a month from the VA. But that also meant 

that, in making the election for VA payments, he was also electing 

a “VA waiver,” that is, the choice to forfeit the same amount of 

his pension to get the tax-free VA funds.5

Mr. Howell’s VA waiver was done without the permission of the 

court and without his ex-wife’s consent.  That resulted in Mrs. 

5 38 U.S.C. § 5304-5305 require a forfeiture of an equal amount of retired pay for retirees who get VA 

disability compensation.  This is often called a “VA waiver.”  Due to changes in federal law since 

2003, the VA waiver now applies only to retirees whose rating is less than 50% or who are receiving 

Combat-Related Special Compensation. 10 U.S.C. § 1413a and 1414.

Howell’s receiving about $125 a month less of the pension.  The 

full pension of Mr. Howell was about $1500 per month.

division order, and to require the ex-husband to make up the 

payments which were lost due to his VA waiver.  The trial court 

approved, ordering pay-back by Mr. Howell, and this was upheld 

by the Supreme Court of Arizona.  Mr. Howell petitioned for 

review by the U.S. Supreme Court.

Howell v. Howell: Ruling and Rationale

The Supreme Court reversed the Arizona decision.  It held that, 

under the Uniformed Services Former Spouses’ Protection Act 

(USFSPA)6, the judge may not order pay-back to a former spouse 

of funds which she or he loses because the military retiree has 
6 10 U.S.C. § 1408.

(continued on page 11)
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Hurt v. Jones-Hurt...
(Continued from page 10)

elected VA disability compensation, thus losing an equal amount 

of retired pay.  The Court pointed to the language in the USFSPA 

which states that only “disposable retired pay” may be divided 

between the parties upon divorce.  The amount of military 

retired pay which is waived as a result of a decision to receive 

VA disability compensation is not disposable retired pay.7

Justice Breyer pointed to the 1989 Mansell v. Mansell case8 as 

the previous pronouncement of the rule that state courts may not 

disallowed in the statute.  That case came before the U.S. 

Supreme Court on a petition for certiorari from the retiree, who 

objected to the courts in California requiring him to pay his 

ex-wife a share of his full pension, including waived military 

retired pay due to the VA waiver.

The Howell ruling was a surprise.  All but a handful of the state 

courts which have ruled on this have upheld the power of a trial 

inequitable for retirees – after the property division is already 

done – to make a VA election which causes a reduction of the 

share or amount of retired pay that the former spouse receives 

after the property division has already occurred.  Even the United 

States Solicitor General’s brief and oral argument before the 

Supreme Court saw the issue as one which was properly decided 

by the Arizona Supreme Court.

For many appellate courts, including Maryland’s, the decision 

was also surprising since it allows one party in the litigation to 

make unilateral decisions, without the approval of the judge or 

the consent of the other party, which essentially undo the court’s 

order and reverse its property division decision.  In the context 

of pension division, this means defeating the right of a former 

  .truoc eht yb dedrawa yap deriter fo tnuoma eht eviecer ot esuops

Such unilateral decisions overrule the judge’s considered and 

delicate balancing of the interests of the parties in the property 

division order, or the parties’ decisions and bargains as set forth 

in a marital settlement.

To determine the future course of cases involving a VA waiver, 

it is important to study the context of the Howell decision. 

There was no agreement to indemnify, as often occurs in marital 

settlements which involve military pension division.  And there 

the Howell decision must be reviewed and understood through 

the lens of limited facts.  There was neither ruling nor dicta as 

or res judicata.
7 The USFSPA states that disposable retired pay does not include amounts deducted from that pay “as a 

8 Mansell v. Mansell, 490 U.S. 581 (1989).

Hurt-Jones: Background and Analysis

The Jones-Hurt case arose in circumstances which were 

somewhat similar to the Howell case regarding a property 

division and a subsequent VA waiver.  After a contested hearing, 

the trial court in 2004 awarded the FS one-third of the marital 

  .ytreporp latiram sa noisnep yratilim s’dnabsuh eht fo noitrop

In 2009 the husband received a VA rating of 30% and that same 

year he started receiving retired pay.  The rating of 30% reduced 

the monthly pension share paid to the ex-wife.

In 2011 the FS sought entry of a pension division order, 

requesting that the court require her ex-husband to make up the 

difference in payments her for any reduction in his retired pay 

due to a VA waiver.  In 2014 the court awarded her about 26% 

of the ex-husband’s disposable retired pay.  In 2015 the court 

ordered the retiree to pay the differential between what the 

FS actually receives when the pension garnishment payments 

begin, and the full amount of the pension she was entitled to 

receive.9  In 2016 the parties agreed on an order which required 

that “Husband pay Wife ‘26.57% of [his] military disability 

payments by direct payment as a result of converting a portion 

of his military retired pay to disability pay,’”10  and the court 

entered the order. The court later entered an order which stated 

that, to the extent funds are available for payment to the FS of 

retired pay from the ex-husband’s disposable retirement pay, the 

ex-wife is entitled to receive payments, up to 1/3 of the marital 

share, according to the divorce judgment.  The retiree took a 

timely appeal.

The Court of Special Appeals reversed, based on the Supreme 

Court’s opinion in Howell v. Howell.  Unfortunately, the Court 

grievously overstated the ruling in the Howell case, which was 

actually quite narrow in the context of the Howell facts.  Sensing 

an impending shipwreck, the appellate court stated that a military 

retiree’s ability to elect VA disability compensation, reducing the 

share of the FS in the pension, overrides any agreement of the 

parties or order of the court as to military retired pay.11

The Court also threw overboard its three lifeboats, the previous 

appellate rulings in Dexter v. Dexter, Allen v. Allen and Wilson 

v. Wilson

Court stated that “Howell effectively overrules these cases.12  

9 Hurt v. Jones-Hurt, supra note 2, 233 Md. App. at 618, 168 A.3d at 996.
10 Id.

11 Id., supra note 2, 233 Md. App. at 625-626, 168 A.3d at 1001.
12 Dexter v. Dexter, 105 Md. App. 678, 661 A.2d 171 (1995); Allen v. Allen, 178 Md. App. 145, 941 

A.2d 510 (2008); and Wilson v. Wilson, 223 Md. App. 599, 117 A.3d 138 (2015)

(continued on page 12)
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over retirement pay overrides our courts' ability to amend 

in circumstances.”13  The Court stated, “Without Howell, our 

precedents would have supported a decision to affirm the 

judgment of the circuit court.  Howell changed the superseding 

federal law on the question before us in this case, and compels 

us to reverse the circuit court.”14

Dexter v. Dexter: VA Disability Pay, Contractual Damages

A quick review of the three cited cases shows they are 

presented in Howell.  In the Dexter15 case the parties agreed on 

a property settlement which awarded about half of the husband’s 

military pension to the wife; the agreement was incorporated 

into the divorce decree.  Shortly after the husband retired, he 

elected VA disability compensation, waiving an equal amount 

of military retired pay.  This action terminated all of his retired 

pay, and the ex-wife’s share as well.

The trial court held that the ex-husband breached the contract 

by voluntarily waiving the retired pay which he had agreed to 

share with his ex-wife.  The measure of damages was the amount 

the FS would have received had the retiree not breached the 

contract.  The trial court stated:

I do not feel that that steps on the toes of the Federal 

Government and their preemptive rights. I feel that this is 

a permissible if not indeed a required act on the part of the 

State to interpret and enforce agreements that are submitted 

to the court by consent and approved by the court.16

In his written ruling the judge did not order the retiree to pay his 

ex-wife a percentage of his VA disability compensation.  The 

trial court, applying contract principles, ruled that each party had 

an obligation to take reasonable steps to bring the agreement 

to fruition.  The judge then entered judgment for past sums 

which would have been received had the retiree not breached 

the agreement’s terms by waiving retired pay.

retiree liable to the ex-wife for past sums that would have been 

received by the ex-wife had the retiree not unilaterally violated 

the agreement by waiving the retired pay.  Dexter was a contract 

case.

Allen v. Allen: Disability Severance Pay, Contractual 

Relief

13 Hurt v. Jones-Hurt, supra note 2, 233 Md. App. at 627 168 A.3d at 1002.
14 Id., supra note 2, 233 Md. App. at 628, 168 A.3d at 1002.
15 Dexter v. Dexter, supra note 12.
16 Id., supra note 12, 105 Md. App. at 684.

In Allen v. Allen,17 the issue was not longevity retired pay and 

a VA waiver, as in Dexter   .yap ecnareves ytilibasid rehtar tub ,

Instead of retiring from the military, the ex-husband received 

disability severance pay.

The parties reached an agreement on pension division, and they 

were granted a judgment of divorce which required the FS to 

be named as the alternative payee of the pension/retirement 

plans of the ex-husband. The amount was to be determined by 

the formula as set forth in Bangs v. Bangs18 through a separate 

order, which was entered 11 years later.  

It turned out that the former husband was discharged, not retired; 

he received a tax-free lump-sum of about $140,000 in disability 

severance pay.  Since she didn’t receive any share of retired 

pay, the FS moved for enforcement and the trial court entered a 

judgment against the ex-husband for over $75,000.

The Court of Special Appeals ruled that a pension recipient 

may not hinder the former spouse’s receipt of payments for 

which she had bargained by voluntarily rejecting, waiving, 

severance pay terminated his pension payments, thereby 

frustrating the performance of the parties' contract. The divorce 

decree contemplated that the FS would share in all retired pay 

due to the husband's military service.  The Court held that the 

ex-husband was under an obligation to bring the contractual 

promises to fruition, and that the ex-wife must be compensated 

for the payment for which she had bargained.  Allen was a 

contract case also.

Wilson v. Wilson: Military Disability Retired Pay, Breach 

of Contract, Relief

In Wilson v. Wilson,19 the court entered a judgment of divorce 

in 2009, noting that the parties had recited on the record their 

agreement on all property issues, including division of the 

parties’ pension interests. At about the same time the Air Force 

temporary disability retirement in two months.  

Three months after his placement on the disability list, the court 

and distributing to each party 50% of the marital share of the 

on permanent disability retirement three months later.

17 Allen v. Allen, supra note 12.
18 Bangs v. Bangs, 59 Md. App. 350, 475 A.2d 1214 (1984).
19 Wilson v. Wilson, supra note 12.

Hurt v. Jones-Hurt...
(Continued from page 11)
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When the former wife applied for her share of the military 

retired pay, the Defense Finance and Accounting Service 

entire amount of military retired pay was based on disability, 

which by law cannot be divided with a former spouse.  After a 

former husband had breached the parties’ agreement. The judge 

found that the military retiree was not prohibited by law from 

assigning the pension payment and that the USFSPA was not 

implicated. The agreement was not void at the time it was made, 

and assignable at the time of the agreement.20

held that the ex-husband had breached the parties’ separation 

agreement regarding the division of military retired pay.  It stated 

that the ex-wife’s agreed share of his retired pay included his 

disability retirements, which were not excluded by the terms of 

their agreement, and the retiree had not paid any portion of his 

ex-wife over $63,000 in arrears.  The property agreement was 

valid at the time it was executed.  The judge had the authority to 

enforce the agreement because the husband’s anticipated military 

21Like the previous two cases, Wilson is a contract case.

Comparative Analysis: What Did Howell Really Hold?

Were any of these cases - Dexter, Allen and Wilson - undercut by 

Howell v. Howell?  The Howell case holding was simple.  When 

the divorce court divides a military pension and the retiree later 

elects VA disability compensation, which reduces the amount 

of the former spouse’s share of the pension, the judge cannot 

FS from the retiree.

Howell does not say that the parties may not contract for 

banish the well-established doctrine of res judicata in cases 

a ruling that was unlawful on its face, such as division of VA 
20 Wilson v. Wilson, 223 Md. App. at 629.
21 In an unreported case in 2016, the Court of Special Appeals returned to this theme of upholding the 

validity of agreements which divide military retired pay.  The parties’ agreement in Pere v. Pere stated 

that the FS would receive half of the ex-husband’s military retired pay including military disability 

income.  The court incorporated the agreement into the divorce decree.  the ex-husband appealed the 

ruling of the judge enforcing the terms of the agreement, including pension division.  The Court of 

Special Appeals stated that, 

, divide 

it between the parties, and purport to require the federal government to pay a portion of it to the other 

spouse; the court simply requires the retired, disabled spouse to abide by a contractual obligation to 

Pere v. Pere, No. 2279, September Term, 2015, 2016 Md. App. LEXIS 1344 Md. Ct. Sp. App., August 

19, 2016) (unreported) at *26, citing Allen v. Allen, 178 Md. App. at 153-54 (“[t]he circuit court's 

disability payments or of the amount of military retired pay that 

is waived to get disability compensation from the VA.  Let’s 

examine both of these routes to reimbursement.

Res Judicata

In general, the “law of the case” is one way in which courts deal 

with issues that are newly decided but which could be seen as 

overturning prior principles of law.  The doctrine of res judicata 

generally bars a later attack on a previous order in the same case 

if there was no appeal taken which resulted in reversal of the trial 

court’s decision.22  Thus even those decisions which are wrong 

on the law – if not appealed – can result in valid and binding 

decisions which are subject to the contempt power of the court. 

There are three U.S. Supreme Court cases which support the 

use of res judicata in the context of military pension division.

Mansell v. Mansell.23  In that decision the 

U.S. Supreme Court stated at footnote 5, “Whether the doctrine 

of res judicata, as applied in California, should have barred the 

reopening of pre-McCarty settlements is a matter of state law 

over which we have no jurisdiction.”24  The Court was making 

it clear that decisions are based on res judicata in the area of 

military pension division will not be subject to constitutional 

challenges - “that ship has sailed.”

This is borne out by what happened to Major Gerald Mansell 

after his initial win in the Supreme Court, when the case was 

remanded to the California courts.  In reliance on footnote 5, 

the California Court of Appeal held that the previous division 

of Mansell’s VA disability compensation was based on res 

judicata, not on the power of the court to divide exempt disability 
25  Finding that the decree of dissolution could not be 

reopened under California law, the Court ruled that the trial 

judge’s order denying Mansell’s motion to reopen the case 

entered contrary to substantive law cannot be attacked as being 

in excess of the trial court's jurisdiction; furthermore, even if 

the ex-husband were correct in contending that the division 

of his gross pay was in excess of jurisdiction, he consented to 

  .tnemelttes ytreporp detalupits eht dengis eh nehw noisivid hcus

that he was back where he started, saddled with a court-imposed 
22 See also Evans v. Evans, 75 Md. App. 364, 541 A.2d 648 (1988). The Evans case is an excellent 

resource to use in understanding and arguing the issue of res judicata and to oppose attempts to undo 

s ruling may be wrong, the decision 

stands as “the law of the case” if it is not appealed.  This is the point made (in a constitutional 

framework) at footnote 5 in the Mansell decision. For a long list of cases supporting res judicata as 

the basis for upholding pension division and denying retroactive application of the McCarty decision, 

see Collins v. Collins, 144 Md. App. 395 at 424, 798 A.2d 1155 at 1172-1173 (Md. Ct. App. 2002).
23 490 U.S. 581 (1989).
24 490 U.S. at 586 n.5.
25  Mansell v. Mansell, 216 Cal. App. 3d 937, 265 Cal. Rptr. 227 (1989).

Hurt v. Jones-Hurt...
(Continued from page 12)
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duty to pay the FS half of his VA disability compensation.

So Major Mansell appealed again.  He sought a writ of certiorari 

from the U.S. Supreme Court.  However this time the Supreme 

Court denied the petition.26  This is the second Supreme Court 

decision upholding the crucial role of res judicata in a situation 

involving restitution and the VA waiver. 

The third U.S. Supreme Court decision as to res judicata was 

In re Marriage of Sheldon.  Just after the Supreme Court ruled 

in 1981 in McCarty v. McCarty27 that military retired pay 

could not be divided without Congressional authorization, the 

California Court of Appeals ruled that res judicata precluded a 

retiree from challenging the division of his retired pay on the 

basis of the Court’s holding in McCarty.28

petition for a writ of certiorari in the U.S. Supreme Court.  But 

the court turned away the challenge, dismissing the application 

“for want of a substantial federal question.”29  The dismissal of a 

certiorari petition “for want of a substantial federal question” is 

precedential.  It may be cited as an adjudication on the merits.30  

All three decisions provide authority for trial judges, based on 

even ones which are barred from division by the USFSPA - are 

subject to division and enforcement when res judicata is the 

basis for the decision.

the Howell case; there was no settlement between the parties 

stating that the husband would indemnify the wife in the event 

of a VA waiver, or he would pay her half of his VA disability 

pay.  The latter did arise, however in the Mansell decision, 

and careful examination of that case shows that the Supreme 

Court did not preclude spouses from contractual arrangements 

to divide non-disposable retired pay. In Mansell v. Mansell, 

Major Mansell asserted grounds for relief which included the 

argument that federal law prevented courts from effectuating a 

of VA disability compensation and waived military retired pay) 

by the parties.31  The Court, however declined to consider the 

merits of Major Mansell’s contract argument32.  Mansell does not 
26 Mansell v. Mansell, 498 U.S. 806 (1990).
27 McCarty v. McCarty, 453 U.S. 201 (1981)
28 In re Marriage of Sheldon, 124 Cal. App. 3d 371, 177 Cal. Rptr. 380 (1981).
29 Sheldon v. Sheldon, 456 U.S. 941 (1982).
30 Ohio ex rel Eaton v. Price

want of a substantial federal question, it hardly needs comment, are votes on the merits of a case…”).  

See also Evans v. Evans, 75 Md. App. 364, 541 A.2d 648 (1988).

31 Mansell v. Mansell, 490 U.S. at 586.

32 Id., 490 U.S. at 587 n.6 (“Because we decide that the Former Spouses' Protection Act precludes States 

need not decide whether the anti-attachment clause, § 3101(a), independently protects such pay. See, 

e. g., Rose v. Rose, 481 U.S. 619 (1987); Wissner v. Wissner, 338 U.S. 655 (1950).”)

preclude the enforcement of an agreement between the parties 

"disposable retired pay" found in USFSPA.

A majority of reported cases conclude that agreements to 

excludes such division, are valid and enforceable.  Brett R. 

Turner, the author of Equitable Distribution of Property, cites a 

number of cases in support of consensual division and express 

See Poullard v. Poullard, 780 So. 2d 498, 500 (La. Ct. App. 

2001) (consent judgment;"[n]othing in either the state or 

federal law prevents a person from agreeing to give a part of 

Dexter v. Dexter, 105 Md. 

App. 678, 661 A.2d 171 (1995);  In re Marriage of Stone, 274 

Mont. 331, 908 P.2d 670, 673 (1995) ("There is no language 

in [10 U.S.C. § 1408], or in  Mansell[] which leads to the 

inevitable conclusion that the individual's freedom to contract 

has been suspended"); Shelton v. Shelton, [119 Nev. 492,] 

78 P.3d 507 (2003),  cert. denied   ;)4002( 6171 .tC .S 421 ,

Hoskins v. Skojec, 265 A.D.2d 706, 696 N.Y.S.2d 303, 305 

(1999) ("The Federal statute at issue does not restrict a 

a contract with. a spouse regarding the dispersion of the 

White v. White, 152 N.C. App. 588, 568 

S.E.2d 283, 285 (2002) (Mansell "does not prohibit military 

aff'd per curiam, 357 N.C. 153, 579 S.E.2d  248 (2003); 

Price v. Price, 325 S.C. 379, 480 S.E.2d 92 (Ct. App. 1996) 

("While we recognize that Mansell does not permit a state 

equitable distribution, we do not believe the decision can be 

used by Husband to undermine the Agreement"); McLellan 

v. McLellan, 33 Va.  App. 376, 533 S.E.2d 635, 637 (2000) 

("While the court cannot order the equitable distribution of 

[husband's military disability retirement] the parties could 

agree to it in a separation agreement").33

The Tennessee Court of Appeals in a 2015 case noted the same 

prevalence of cases regarding contractual reimbursement or 

• Krapf v. Krapf, 439 Mass. 97, 786 N.E.2d 318, 326 (Mass.  

2003) ("Nothing in 10 U.S.C. § 1408 or in the Mansell case 

precludes a veteran from voluntarily entering into a contract 

whereby he agrees to pay a former spouse a sum of money 

• Evans v. Evans, No. 02CA2869, 2003-Ohio-4674, 2003 WL 
33 Brett R. 

Update,” Divorce Litigation, Vol. 16, No. 5 (2004) at 81-82.

Hurt v. Jones-Hurt...
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22053929, at *3 (Ohio Ct. App. Aug. 22, 2003) (recognizing 

that Ohio courts permit parties to a divorce to agree to divide 

military disability pensions);

• Maxwell v. Maxwell, 796 P.2d 403, 406-07 (Utah Ct. App 

1990) (concluding that a stipulation dividing husband's 

gross retirement pay, without making the various deductions 

required by the USFSPA, could be enforced without 

violating Mansell); and

• Callahan v. Callahan, 184 Vt. 602, 958 A.2d 673, 677 (Vt. 

2008) (holding that, although the USFSPA limits an ex-

spouse's interest in military retirement pay to "disposable 

retired pay," parties may contract otherwise and are not 

. . to effectuate a legally binding agreement[.]").34

When negotiating a settlement involving military retired pay, 

counsel for the nonmilitary spouse should be sure to include 

a clause in the marital settlement which provides for express 

providing for pay-back of any reduction in the amount of the 

military pension to which the FS is entitled might read: “If 

the husband does anything to reduce or eliminate the share or 

amount due to the wife, then he will immediately reimburse 

her for the amount of the reduction.”  A more neutrally worded 

clause might state: “If either party does anything to reduce or 

eliminate the share or amount due to the nonmilitary spouse, 

then that party will promptly pay back and indemnify the party 

suffering the reduction.”

A variation on this involves consequential damages.  The former 

spouse’s loss of part or all of the pension share may have serious 

consequences.  These might include eviction, repossession of a 

vehicle or foreclosure when the FS cannot make payments which 

A clause which allows the recovery of consequential damages 

might read: “If the husband does anything to reduce or eliminate 

the share or amount due to the wife, then he will immediately 

reimburse her for any loss or damages which she may incur.”

retirement attributable to a medical disability, such as when a 

  .edoC .S.U ,01 eltiT fo 16 retpahC rednu tnemeriter ytilibasid

In such a situation, the amount of retired pay that is based on 

the member’s percentage of disability is exempt from division; 

it is not disposable retired pay.35  And the SM, who is forced 

to retire, does not make a choice; he or she is not voluntarily 

34 Selitsch v. Selitsch, 492 S.W.3d 677, 687-688 (Tenn. Ct. App. 2015).
35 10 U.S.C. § 1408(a)(4)(A)(iii).

reducing the FS’s share.  A medical retirement is an involuntary 

separation from the military.  The above clauses, which are linked 

to a member’s doing something to reduce the amount payable 

to the FS, will not cover this situation.  To remedy the wording 

problem, counsel should consider an operative phrase which 

reads: “If anything reduces or eliminates the share or amount due 

to the wife, then the member/retiree will immediately reimburse 

the former spouse for any loss or damages which she may incur.”

The Alimony Alternative

Are there spousal support remedies which might be available 

to the FS who gets a reduced share of the pension due to a 

VA waiver?  When state law allows it, compensatory spousal 

support is a possible remedial measure which could be used, and 

it was reviewed and approved in In re Marriage of Jennings,36 

a Washington Supreme Court decision. There the wife was 

awarded $813 per month in the property division decree as 

her share of the husband’s military retirement. The husband’s 

subsequent VA waiver brought her payments down to only 

the court to vacate the decree, modify it to provide her with 

spousal support payments equal to half of husband’s disability 

payments, or clarify the decree to require the husband to pay 

her no less than $813 per month.37 Based on the “extraordinary 

circumstances” presented, the court entered an order providing 

the wife with compensatory spousal support to make up for the 

loss caused by the VA waiver. The Washington Supreme Court 

approved the use of “compensatory spousal maintenance” that 

would not end if the ex-wife remarried.38

Compensatory spousal support also was considered in a Missouri 

case, Strassner v. Strassner,39 which pointed out that the record 

on appeal did not clearly demonstrate that the pension division 

and maintenance terms were interdependent; therefore, the issue 

needed to be remanded to determine what amount of adjusted 

maintenance was appropriate if these two terms were indeed 

interdependent. In Longo v. Longo, a Nebraska case, the trial 

upon a potential reduction to the husband’s future military 

pension because of a future disability offset.40

36 In re Marriage of Jennings, 138 Wash. 2d 612, 980 P.2d 1248 (1999); see also Longanecker v. 

Longanecker, 782 So. 2d 406 (Fla. Dist. Ct. App. 2001).
37 In re Marriage of Jennings, supra note 36, 138 Wash. 2d at 617–618.
38 Id. at 626. But see In re Marriage of Perkins v. Perkins, 107 Wa. App. 313, 26 P.3d 989 (Wash. Ct. 

App. 2001) (no dollar-for-dollar award of VA amount as alimony; remanded so that VA disability 

compensation may be considered as a factor, or as income for a determination of alimony; excellent 

summary of case law).
39 Strassner v. Strassner, 895 S.W.2d 614 (Mo. Ct. App. 1995).

40 Longo v. Longo, 266 Neb. 171, 663 N.W.2d 604 (2003). 

Hurt v. Jones-Hurt...
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In Collins v. Collins,41 a 2002 Maryland case, the trial court 

reserved alimony and the Court of Special Appeals found no 

abuse of discretion in light of the pending application of the 

SM-husband for VA disability compensation, with the potential 

for a substantial reduction of the pension-share payment to the 

wife.  The appellate court ruled that, when the member has not 

elected to receive VA disability compensation at divorce but an 

election is pending or otherwise seems likely, the trial judge 

can make a nominal spousal support award or otherwise reserve 

jurisdiction to make an award of support after the member makes 

the election or the VA approves it.

“The Equalizer”

There are limits to what spousal support can do in many states 

to ameliorate the harm suffered by a former spouse when there 

of pension dollars with spousal support.  Replacing payments 

due under property division with an equal amount of money 

captioned “alimony” or “maintenance” may simply be too 

transparent.42

A creative approach to balancing spousal support and 

pension-share payments is found in an unpublished case from 

Washington State, In re Marriage of Gravelle.43  In Gravelle, 

  .ecrovid eht erofeb sproC eniraM eht morf deriter dnabsuh eht

Their separation agreement stated that he would pay half of 

his military pension to his wife, and he would also pay her 

maintenance of $422 per month, which amounted to half of 

his VA disability compensation. Two months after signing the 

separation agreement, the parties amended it to state, among 

other things, that if the husband’s retired pay were to decrease, 

then he would increase the monthly maintenance payments by 

a like amount, so that his “monthly maintenance and retirement 

payment obligation to [Ms. Gravelle] shall not decrease.”  The 

decree of dissolution incorporated the agreement and the later 

amendment.  When the ex-husband, four years after the divorce, 

  .desufer egduj lairt eht ,eerced eht yfidom ot truoc eht teg ot deirt

The ex-husband appealed, and the appellate court upheld the 

judge’s ruling. The court stated that the parties had decided 

to divide 50-50 their resources, and they provided for spousal 

41  Collins v. Collins, 144 Md. App. 395, 798 A.2d 1155 (Md. Ct. App. 2002).
42 See, e.g., In re Marriage of Cassinelli, 4 Cal. App. 5th 1285, 210 Cal. Rptr. 3d 311 (Calif. Ct. App. 

2016) (holding that the trial court could not use spousal support as a replacement for money lost to 

the former spouse because of a VA waiver); and In re Marriage of Perkins v. Perkins, supra note 38 

(no dollar-for-dollar award of VA amount as alimony; remanded so that VA disability compensation 

may be considered as a factor, or as income for a determination of alimony; excellent summary of 

case law).
43 In re Marriage of Gravelle, No. 32700-1-III (consolidated with No. 33178-4-III), 2015 Wash. App. 

LEXIS 1568 (July 7, 2016) (unpub.).

sharing.  They made no reference to veterans’ disability 

compensation, and thus they accomplished what state law allows 

without treading on federal preemption issues.

A settlement clause similar to that used in Gravelle can be 

used to level out payments from one party to another and to 

reimbursement to the FS without mentioning the VA waiver and 

election of disability compensation (or the imposition of military 

disability retirement) effects a reduction in the amount payable 

to the FS by garnishment from the retired pay center.

Drafting an Equalizer Clause

Considering the above, the terms for an “equalizer clause” in a 

settlement or consent order might read as follows:

Military Pension Division

In regard to property division, the following terms apply for 

division of the military pension [and allocation of the 

*IF MEMBER IS RETIRED

[insert appropriate clause for division of military retired pay, 

clause]

**IF MEMBER IS STILL SERVING

[insert appropriate clause for division of military retired pay, 

***SURVIVOR BENEFIT PLAN [if applicable]

Spousal Support/Maintenance/Alimony

In regard to spousal support, John Doe will pay Jane Doe $____ 

per month.  This amount will be paid by John Doe until DFAS 

implements a monthly spousal support garnishment from 

his retired pay, and payments may also be garnished from 

any other funds or payments available to him, if necessary.

These support payments will end upon the death of either party.

Adjustment to Spousal Support/Maintenance/Alimony

If the amount of John Doe’s monthly military pension (based 

on non-disability longevity retired pay) decreases for any 

reason, he will make up the decrease incurred by Jane Doe by 

increasing his spousal support payments to her by the amount 

of any such decrease, so that the sum of his spousal support 

and pension payments to her shall not decrease.

[Add appropriate terms making this non-modifiable upon 

Hurt v. Jones-Hurt...
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Hurt v. Jones-Hurt...
(Continued from page 16)

remarriage or cohabitation of the spouse, or upon a change 

of circumstances, except with the written consent of both 

parties in a subsequent consent order entered by the court].

Conclusion

In Hurt v. Jones-Hurt, the Court of Special Appeals missed an 

opportunity to strike a balance which recognizes the limits on 

indemnity orders imposed by the Howell and Mansell cases, 

but also pays respect to two legal doctrines which offer a 

remedy for the VA waiver: res judicata and express contractual 

Mansell decision as a basis for enforcement, and the latter was 

left as an open issue, not one decided by the Supreme Court.

When counsel for the SM or retiree is preparing an attack on 

a prior agreement or unappealed order, it would be wise to 

in the Howell summary.  Is the case the same as Howell? Is it 

against enforcement by the court? Or is the argument to be 

Irving Younger, a famous writer and lecturer on trial techniques, 

persuasion, legal education and evidence, felt that the education 

which most lawyers get in law school is to a large extent an 

exercise in learning to argue, persuade, teach and write using 

a very persuasive form of reasoning - analogy.  But for many 

lawyers and law students, the result of this legal education is not 

solid reasoning skills; it is reasoning by false analogy.  Here is 

what Younger said about the problem of faulty legal reasoning: 

Pick up any advance sheet, and wherever your eye happens 

the jurisdiction, whatever the nature of the case - a perfect 

example of legal reasoning. It will go something like this: 

“Here is a candlestick. It is cylindrical, and it gives light. Here 

is a broomstick. It is cylindrical. Therefore, a broomstick 

gives light.” The instant we see something that the new 

problem is like, we treat the new problem as though it were 

identical to the thing it is like, without ever stopping to ask 

the deeper question, is the likeness a mere accident or does 

it have something to do with the essence of things?44

This is what is going on in some appellate courts today with 

44 Irving Younger, Hearsay: A Practical Guide Through The Thicket 90 (1988).

They reason - falsely in some cases - that 1) anything which 

appears to allow reimbursement or damages to the former 

the Howell decision, so therefore 3) any form of order which 

upholds a pay-back to the former spouse is barred because it is 

Howell v. Howell.

Courts must give closer scrutiny to enforcement orders, 

agreements and marital settlements to determine whether they 

truly involve issues and results which are barred by Howell   .

The vast majority of domestic cases are settled, and few court 

orders are ever appealed.  An honest and incisive analysis would 

judicata as the basis for a trial judge’s ruling, rather than simply 

the net result is enforcement of the initial order/agreement, and 

Howell, the 

ordered by the trial judge in a contested matter, or which is later 

ordered by the court when there has been no previous order or 

agreement.

When counsel for the former spouse is negotiating a settlement, 

consideration should always be given to the use of a contractual 

found above.  Such a paragraph may be a virtual lifeline for the 

FS in obtaining needed payments down the road.

The attorney for the FS must be equally vigilant when the issue 
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Doctrines such as res judicata, collateral estoppel and “the law 

of the case,” supported by numerous Maryland cases,45 should 

form the basis for a vigorous defense against post-judgment 

attempts to revise or modify an order which was not initially 

appealed.  Regardless of preemption and the Supremacy Clause, 

the Supreme Court in Mansell v. Mansell

trumps federalism, and that even erroneous rulings may be 

enforced through res judicata.

45 See, e.g., Evans v. Evans, 75 Md. App. 364, 541 A.2d 648 (1988) (Trial judge did not have authority 

to modify court order since prior erroneous categorization of military disability retired pay as marital 

property was not a jurisdictional mistake, it was an error of law. Court had power to make military 

pension division award as marital property, even though it was in error and contrary to federal law 

(the USFSPA), and collateral estoppel barred challenge by ex-husband a year after it was entered.)
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Is there any authority to order sibling visitation outside of 

a foster care or out of home placement situation? This is an 

unresolved question in Maryland. In Re Victoria C., 437 Md. 

567 (2014), involved a case where a sibling sought visitation 

with half siblings over the objection of the parents. The case 

began while the sibling seeking visitation was a minor and had 

been adjudicated a child in need of assistance, but she became an 

adult during the course of the case and was an adult at the time 

of the trial court’s decision. The trial court acknowledged the 

lack of statutory authority to order sibling visitation but relied on 

common law and In Re Tamara R., 136 Md.App. 236 (2000) to 

provide support for the idea that the sibling relationship would 

rise to a “constitutionally sound common law preference.” In 

re Tamara R. concerned a child petitioning for visitation with 

siblings over the objection of a parent in the context of a CINA 

proceeding. 

The Court of Appeals in In Re Victoria C. assumed without 

deciding that jurisdiction for the court to address sibling 

visitation existed to decide the matter on its merits but noted 

that “...on remand, whether there is a jurisdictional basis to 

this issue, and even though the opportunity was there to do 

so, the Court did not use the In re Tamara R. case or the trial 

judge’s “constitutionally sound common law preference” as a 

of sibling visitation outside the statutory context. The Court of 

Special Appeals in In re Tamara R. had not reached the issue of 

the extent of protection to be given to the sibling relationship 

sibling relationship has been widely recognized as an important 

by courts in cases involving the family.” In Re Tamara R., 136 

Md. App. 236, 764 A.2d 844, 856 (2000) 

In the In Re Victoria C. case, in footnote 12, the Court further 

discussed the limits of the use of Section 5-525.2(c)(1)of the 

Family Law Article. The Court found that this Section did not 

apply to the facts of that case because it applies to visitation 

among siblings who are in an out-of-home placement. The 

children with whom the adult sibling was seeking visitation 

were not in an out-of-home placement.

At this time, there is a strong argument that a court does not have 

authority to address sibling visitation except in the context of 

foster care or adoptive placement.

If the court does have jurisdiction to entertain a sibling visitation 

request, what is their status?  Are they normal third parties or 

do they occupy some greater level of priority? The Court of 

Appeals in In Re Victoria C. went on to discuss the question of 

the status of siblings and opined that siblings are unquestionably 

third parties with no special rights or priority. The Court found, 

“A person, thus seeking visitation, who is not a biological or 

adoptive parent is a third party. A sibling, whether full, half 

or CINA, remains a third party. Accordingly, we overrule the 

portions of Tamara R. that are inconsistent with this holding.” 

In Re Victoria C., 437 Md. 567, 88 A. 3rd 749, 764 (2014)

it invokes the post-Koshko requirements, for third party custody 

or visitation actions. Parents are presumed to act in the best 

interests of their children and the court cannot apply the best 

interest of the child standard until a threshold showing of parental 

Koshko v. 

Haining, 398 Md. 404, 423, 441 (2007). Having found that the 

Koshko requirements must be met for a sibling to successfully 

petition for visitation as a third party, the Court of Appeals made 

no distinction between the sibling as a minor in contrast to the 

sibling as an adult.

What remains good law as far as In re Tamara R.? How does 

the court now deal with a request for sibling visitation made by 

a minor? The Court of Special Appeals in that case determined 

child seeking visitation and to the children that were the subject 

of the visitation request.  In re Tamara R., 136 Md. App. 236, 

254 (2000) However, having been decided prior to Koshko, the 

In re Tamara R

protections.   

The Court of Special Appeals in In Re Victoria C., 208 Md. App. 

87 (2012) questioned the continued viability of In re Tamara R. 

given the Koshko decision but distinguished it factually because 

of the sibling's adult status. The Court of Appeals overruled the 

portions of In re Tamara R which are inconsistent with its holding 

in In Re Victoria C., and its holding in In Re Victoria C. is that 

siblings are third parties and are subject to the Koshko standard. 

It will be left to future jurisprudence to determine if and how 

the interests of a minor seeking visitation are considered given 

this framework.

Sibling Visitation...
(Continued from page 7)
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parent.  The following is a non-inclusive list:  inheritance, social 

and visitation, responsibility for child support.  Without a court 

and responsibilities are at risk, particularly if couples move from 

jurisdiction to jurisdiction, as family law is almost always state 

presumption does not exist, or in which courts have refused to 

apply the marital presumption to married lesbian couples.  See, 

e.g. Matter of Q.M. v. B.C., 46 Misc.3d 594 (Family Ct. of Monroe 

County, New York, 2014).

Because the parental rights of lesbian married couples may not 

be upheld in all jurisdictions, and the marital presumption has 

not yet been applied to gay male married couples, we strongly 
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Such adoptions are not provided for in the Maryland Code nor 

they have been granted in Maryland on a regular basis since 
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Moreover, the U.S. Supreme Court, in  V.L. v. E.L., 136 S. Ct. 

1017 (2016) found that a Georgia second-parent adoption was 

entitled to full faith and credit from the State of Alabama, despite 

Alabama’s Supreme Court holding that said adoption was void 

for lack of subject matter jurisdiction in Georgia, thus depriving 

the Georgia court order of full faith and credit protections.  See 

Ex Parte E.L., 208 So. 3d 1102 (Ala. 2015).  Accordingly, any 

second-parent adoption granted in a U.S. jurisdiction is entitled 

to full faith and credit in every other U.S. jurisdiction, insuring 

the parental rights of the non-birth parent notwithstanding the 

laws of another jurisdiction.  

To be clear, we do not believe a second-parent adoption is 

necessary in Maryland where the marital presumption should be 

applied to a married lesbian couple, but such an adoption should 

protect a non-birth parent in any circumstance.  We also believe 

that a married gay male couple has the same right to the marital 

presumption if their child is born from a gestational surrogacy 

using one of the men’s sperm.  The legal argument for application 

of the marital presumption in such circumstances is essentially 

the same as with a married lesbian couple.

If a lesbian or gay male couple is not married, have not obtained 

a second-parent adoption, but raise children together, proving a 

parental relationship between the legal parent and the children 

Presumed Parentage...
(Continued from page 8)

opposition.  The Maryland Court of Appeals in Conover, supra, 

recently articulated the circumstances in which a non-biological, 

non-legal parent could be found to be a de facto parent.  Such a 

de facto   .tnerap lagel a yllaitnesse tnerap 

The factors for de facto parentage are:

1. that the biological or adoptive parent consented to, and

fostered, the petitioner's formation and establishment of a

parent-like relationship with the child;

2. that the petitioner and the child lived together in the same

household;

3. that the petitioner assumed obligations of parenthood

education and development, including contributing

compensation; and

4. that the petitioner has been in a parental role for a length of 

dependent relationship parental in nature.

establish a legal relationship between the parents named on 

evidence of legal parentage, but it is not dispositive.  A recent U.S. 

Supreme Court case, Pavan v. Smith, 137 S. Ct. 2075 (2017) held 

that a married lesbian couple is entitled to both be named on the 

many married couples assume that their marriage and the birth 

and the child.  This is incorrect, and a dangerous assumption on 

the part of the parents and their attorneys.

Family law, and in particular, parentage, is constantly changing to 

and case law.  Maryland practitioners, even if they have been 

practicing family law for many years, need to be aware of the 

complicated interplay of various statutes and case law from the 

Maryland courts and other jurisdictions.  Parentage is no longer 

a simple equation of married biological mother and biological 

father equal sole legal parents.  Proving parentage requires a 

knowledge of statutes, case law and the realities of how courts 

on the ground are interpreting the law in this area which is, like 
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