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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter gives updates on Section news and a few key legal issues. It will be posted on the 
Sections page on the MSBA website, with a link emailed to Section members.  Let us know of any suggestions, 
at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome! 
 
MESSAGE FROM THE CHAIR by Frank Johnson, State & Local Gov’t Section Council Chair  
 
Much of our work is accomplished by many 
different persons on our Council.  Chuck Thompson 
stands out as deserving our thanks for making 
arrangements for the November 15 networking 
event.  Unfortunately a winter weather storm 
interfered; we’ll try to reschedule the event on 
police liability issues. I also want to thank Bob 
Drummer and last year’s chair Lynn Robeson, as 
well as others offering input, for planning ahead on 
program topics, especially for the summer Annual 
Meeting Program in Ocean City.  We are planning a 
February networking event on judicial careers and 
the paths some judges have taken. 
 
We’re working to provide more content and 
information to Section members.  In addition to this 
quarterly newsletter, Vice-Chair Paul Cucuzzella 
has taken the lead to send out a “monthly minute,” 
focused on an appellate decision of particular 
interest.  It’s a snapshot summary, allowing further 
review if interested.   
 
We are also using our webpage to create a library.  
Victor Velasquez, MSBA Director, has noted the 

new MSBA website can host forms and samples for 
sections which are interested in posting pleadings, 
motions, manuals and the like.  A library of sample 
documents for practitioners will provide a good 
start for unfamiliar matters, and sharing our 
expertise can only benefit all of us and our 
Profession.  The State and Local Government 
Section will be the first section with a webpage 
library, available for any Section member, with 
about a dozen offerings as a start.  We do need more 
samples – of motions, briefs, forms, whatever 
you’ve filed that works.  If any member has a 
sample they’d like to offer, send it to me, at 
frank.johnson@gaithersburgmd.gov, along with a 
short explanation.  Sending it in PDF format would 
be preferred (or we’ll reformat it), and we will focus 
only on those documents publicly filed (such as in 
court) unless they are appropriately redacted.   
 
We wish everyone happy holidays and a good new 
year and we hope you can take advantage of the 
Section’s networking events and other offerings!

 
RECENT APPELLATE COURT DECISIONS OF INTEREST 
County (and municipal) zoning pre-empted by Public Service Commission approval of power generating 
stations, including solar panel farm.  Board of County Commissioners of Washington County, et all. v. 
Perennial Solar, LLC, Court of Special Appeals No. 1022, Sept. Term 2016, ___ Md. App. ____ (2018).   
In this case, Perennial Solar had applied for a special exception to allow siting of a Solar Panel farm in 
Washington County, Maryland, after receiving a certificate of public use and necessity from the Public Service 
Commission,   The Board of Zoning Appeals, after hearing from a host of aggrieved residents, denied the 
special exception.  But the Court of Special Appeals found that state law, specifically Public Utilities Article 
§7-207, was so comprehensive in scope in allowing generating stations as to pre-empt, by implication, any local 
zoning authority, relying on Howard County v. Potomac Electric Power Company, 319 Md. 511 (1990), which 
dealt only with electric lines. We understand Washington County will seek certiorari from the Court of Appeals. 

MSBA State and Local Government Section Newsletter    December 2018  Page 1 of 2 

mailto:frank.johnson@gaithersburgmd.gov


What is Implied Pre-Emption?  We often hear that the best government is that which is local or closest to the 
people being governed, but a sustained push for standardized, across the board rules and regulations is 
increasingly pushing out local authority.  Indeed, local governments are increasingly facing efforts to entirely 
pre-empt its authority.  At the state and federal level, for example, wireless telecommunications providers seek 
pre-emption, and the FCC has largely obliged.  Recent Maryland court decisions on environmental and solar 
installations have found local laws pre-empted by state law (including Washington County v. Perennial Solar in 
November as noted on page 1).   
 
Indeed, the Court of Special Appeals in the Washington County case laid out the standards by which pre-
emption works against local law.  As the Court specified, at pages 4 and 5 of the decision, a local law 
conflicting with state law is pre-empted, but pre-emption by state law can also be either express or implied.  
East Star, LLC v. County Commissioners of Queen Anne’s County, 203 Md. App. 477, 485 (2012).  Express is 
clear enough, when local laws are specifically prohibited.  But implied pre-emption occurs when the State acts 
“with such force” to occupy an entire area of the law that the Court implies the State intends “to occupy the 
entire field,” leaving no room for local authority.  Talbot County v. Skipper, 329 Md. 481, 488 (1993).   But 
there is no formula, as the Court instead must consider a series of factors, such as whether (1) local laws pre-
existed enactment of the state law; (2) state law provides pervasive administrative regulation; (3) the local law 
covers an area traditionally reserved to local authority; (4) state law allows concurrent jurisdiction or requires 
compliance with local ordinances; (5) local authority in the field has been recognized by state agencies; (6) the 
aspect of the field addressed by local law has been addressed at the state level; and (7) allowing local rules 
would create chaos and confusion.  Often the “comprehensiveness” with which the state has acted in 
establishing legislation will be the key factor, as in Washington County in November and Howard County v. 
Potomac Electric Power Co., 319 Md. 511, 519 (1990).             
 
SMALL CELLS UPDATE – FEDERAL, 
STATE AND LOCAL ACTION 
 
Federal Update.  The last few months have seen 
more activity by the Federal Communications 
Commission (FCC) on small cell wireless 
communications sites than at any other time.  In 
taking action, the FCC has designated state and 
local government as a key barrier to small cell sites.  
So, on August 3, 2018, the FCC issued an overall 
ban on any state or local moratorium on small cell 
site installations, FCC Order 18-111, as part of the 
overall goal to remove “barriers to infrastructure 
investment.”  On September 26, 2018, FCC Order 
18-133 took further steps to shorten application 
response deadlines, also known as shot clocks, limit 
fees and restrict local authority to regulate right of 
way installations.  Shot clocks were reduced for 
“small wireless facilities” to as little as 60 days for 
“co-locations” and 90 days for new installations.   
 
The prior rule that certain applications would be 
“deemed granted” by the applicable deadline were 
withdrawn, but the new order proposes that shot 
clock overruns are considered overall prohibitions 
on the provision of services, allowing expedited  

 
injunctive relief.  The Order would go into effect on 
January 13, 2019, but appeals and requests for 
reconsideration are under way.  The August 3 
moratoria order is under appeal in the 9th Circuit 
Court of Appeals.  And a stay request has been filed 
with the FCC as to the September 26 order, and at 
least four separate appeals have been filed in four 
different circuits (including the D.C. Circuit, 1st 
Circuit, 9th Circuit and 10th Circuit Court of 
Appeals).  The Judicial Panel on Multidistrict 
Litigation has designated the 10th Circuit to 
consider the consolidated case, but that order will 
likely be subject to a motion in favor of the 9th 
Circuit.     
 
State Update.  In the 2018 General Assembly, 
Senate Bill 1188 and the cross-filed House Bill 
1767, which imposed industry-preferred provisions 
effectively pre-empting much local authority to 
regulate small cell site installations were, after 
substantial citizen and local government opposition, 
withdrawn.  But similar bills are expected in the 
next General Assembly session to grant the industry  
unrestricted right of way access, standardization of 
processes, firm shot clocks, limited fees and 
incorporation of the FCC order as state law.  
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