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Happy 2019!  I remember so 
clearly the first time someone told 
me that time only goes faster as 
we get older.  I was in college at 
the time, so could not relate to the 
sentiment at all.  Now I understand 
it only too well.  However fast 
time flies for you, I hope that 2019 
brings you only wonderful things.

Wonderful things have already 
been in abundance over the 
past several months with the 
Family and Juvenile Law Section 
(FJLS).  During our open meeting 
in October, we hosted Yasmin 
Fletcher, Staff Attorney, and Joshua Horwitz, Executive 
Director, of the Educational Fund to Stop Gun Violence and Jen 
Pauliukonis, President of Marylanders to Prevent Gun Violence, 
who led us in a thought-provoking discussion of Maryland’s new 
Extreme Risk Protective Order statute.  If you haven’t already 
done so, please check out the FJLS’s section on the MSBA 
website, where you can find a recording of their presentation.  
While you’re there, you will also find recent editions of this 
newsletter, Top Ten lists, a roster of current members, and other 
information.  

At the Section Council’s open meeting in November, we were 
joined by Michael Gerton of the Law Office of Brian K. Gruber, 
P.C., an expert in the complex world of law surrounding special 
education.  Michael provided an overview of the some of the 
standards and procedures related to Individualized Education 
Plans (IEPs) and 504 plans.

December was a busy month.  In addition to the crush – and 
calories! – of the holidays, the Section Council held an open 
meeting with MSBA Executive Director, Victor Velazquez.  
Victor walked us through some of the changes at MSBA in 
the past two years and shared his thoughts on how MSBA will 
move forward as a robust and relevant organization.  Just a short 
week later, we also sponsored a Continuing Legal Education 
(CLE) seminar, Evidence and Family Law: Common Pitfalls 
and Practice Pointers.  Many thanks to Craig Borchers and 
Rebecca Fleming, our intrepid CLE organizers, for their hard 
work in putting together this program.

Message From the Chair - Winter 2019
By: Deena Hausner, Esq.

Chair of the MSBA’s Family and Juvenile Law Section

Not to be outdone by the year gone by, 2019 holds much in 
store, as well.  On our agenda for January 9th is a legislative 
preview from the ever-insightful Delegate Kathleen Dumais, 
as well as a presentation about pro bono opportunities from 
Rebecca Berkowitz of the Sexual Assault Legal Institute.  Our 
Legislative Committee, chaired by Daniel Renart and Ilene 
Glickman, will be hard at work monitoring and responding to 
proposed legislation that impacts our practice.  We anticipate bills 
in matters ranging from child support and custody to domestic 
violence and emancipation of minors.  In February we will hold 
Family Law University; mental health experts will discuss how 
to identify and address mental health issues and trauma in high 
conflict family law cases.  

Please stay tuned for more information about upcoming Section 
Council meetings, CLEs, legislative updates, and more.  You can 
go to the MSBA website’s calendar of events to find out about 
and register for upcoming events.  We will be working in the 
upcoming months to bring even more content to the website so 
it can be a robust and helpful resource for all members of the 
Section.  In the meantime, please feel free to reach out to me 
at dhausner@hruthmd.org or 410-554-8463.  As always, we 
welcome your participation, input and insight.

Until next time,

Deena Hausner 

Family & Juvenile Law Section Council Open Dinner Meeting 
with MSBA Executive Director Victor Velazquez in Columbia, 
MD on December 12, 2018.
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TOP 10 SIMPLE TIPS 
for Maintaining a Happy (Yes, Happy) 

and E� ective Lawyer-Client Relationship
By: Samantha Rodier, Esq.

10 Find Humor
If you have survived in domestic practice more than a few years and not dropped a match on 
your fi le-covered desk and sprinted o�  into the sunset, then you likely have a rather interesting 
sense of humor.  Our clients are typically good people at their worst, as we often hear.  Finding a 
way to connect by injecting humor into your interactions, appropriate to the individual client/case, 
of course, is imperative to establishing a rapport with your client that can make the duration of a 
family law matter more tenable and perhaps ultimately a decent and transformative experience for 
both the client as well as the attorney. 

9 Educate Your Client
Clients need to make informed decisions.  In order to do so they have to be informed.  You are 
their law professor.  The onus is on you to ensure that your client understands how and why the 
law functions as it does, what relief is actually available to them, etc.  Spend time educating your 
clients about applicable statutes, case law and rules.  When they understand “the game,” they 
understand how to “play,” and are ultimately able to better manage themselves, their expectations, 
and either reach a negotiated resolution in their case or accept the outcome of litigation.    

8 Just Listen
Clients often simply need a safe place to talk.  We are not therapists, and we should not pretend 
to be, but giving people time to tell their story and feel that they are being heard is key to the 
client feeling confi dent that you understand their situation.  If a client feels understood and 
validated, trust follows.  You don’t need to break out the crystals and get all touchy-feely, but in 
this line of practice you probably need to be more than a hired gun who expects clients to spit 
facts, rapidly make rational decisions, and get-in-line.  If you can’t listen to people’s stories, or 
don’t like to, you are in the wrong practice area.  

(continued on page 10)

7 Do Not Make Guarantees
If you promise a specifi c outcome, or guarantee a specifi c result, you set yourself up to look like 
you have no idea what you are doing when things go haywire.  Even if your local Court handles 
certain hearings or matters with near extreme consistency, always inform the client of the various 
potential outcomes and the factors that could result in deviation from that expectation.  If you set 
up a client to expect a certain outcome, and you don’t deliver, you lose your credibility with your 
client and the attorney-client relationship is threatened if not ruined.
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(continued on page 11)

A VIEW FROM THE BENCH 
By:  Family Law Magistrate Lisa S. Segel

Circuit Court for Montgomery County, MD

I am writing this just as the winter holiday season begins so I 
will take this opportunity to extend my best wishes for a happy, 
healthy and peaceful holiday season.

Speaking of holidays, I am going to use this platform to address 
some common issues and problems that frequently arise in family 
law and juvenile cases and associated with the holiday season.  

Each of you have, at one time or another and mostly likely on an 
annual basis, had to manage a client who a) has recently separated 
from their partner, b) has relocated in or outside of Maryland and c) 
has no specifi c holiday schedule in either their agreement or court 
order.  These clients are desperate to have the opportunity to share 
time with their child/ren during the holidays. This desperation 
raises the client’s level of anxiety to the point where they are 
unable, or even unwilling, to focus on the needs of the child/ren 
or to act and make decisions in a rational manner.  Your ability 
to manage your client is key to ensuring that your client has the 
opportunity to spend time with the child/ren during the holidays 
in some manner or another.

First and foremost, do not give your client a guarantee that they 
will spend some time with their child/ren.  It may be obvious to 
you that no judge, magistrate, opposing party or attorney would 
be so short sighted or mean-spirited as to keep the child/ren away 
from one parent during the holidays but, as we all know, there are 
those who will give it their best shot. You can promise to do your 
very best on their behalf but do not let your client lose sight of the 
fact that the holidays come around every year and there will be 
other opportunities to share holiday time with their child/ren as 
the years go by.  Sometimes in the most diffi cult and high confl ict 
cases, you will need to have your client consider putting off the 
fi ght for the present year and put in place a strategy to address 
the issue going forward in the next coming year.  It is often easier 
to achieve a positive result if neither of the parties feels they are 
being pressured to make an instant decision.  However, do not 

put off fi ling appropriate motions with the court: you do not want 
to lose valuable time and end up in a similar situation when the 
next holiday season rolls around. 

Second, fi nd out from your client what holidays they observe and 
how their family traditionally observes those holidays.  Do not 
forget to ask your client for any information on how the other 
party traditionally observes the holidays as well.  You need this 
information in putting together a reasonable holiday parenting 
time schedule.

Third, discuss with your client several different options for holiday 
parenting time schedules.  You will likely be more successful on 
behalf of your client if you are able to offer the opposing party 
a list of options that they can choose from.  This will give both 
parties the sense that they have had some say in the process and 
that nothing has simply been imposed upon them by the other 
parent.  The options can address the current year holidays only 
or can address future holidays as well.  The more schedules you 
offer to the other parent the better. However, do not get carried 
away otherwise you will likely cause the other parent to feel 
overwhelmed.  If that happens, that parent will likely just say no 
and ignore any further attempts to reach an agreed upon holiday 
schedule.  I have found that three alternate schedules generally 
will get the best results.  By the way, if you fi nd that you need to 
fi le an emergency motion on behalf of your client, these proposals 
will give the court a reasonable place to start when considering 
your client’s request.  In these situations, its always best to get 
your client’s “cards” on the table fi rst, as this will often set the tone 
for the hearing and cause the court to view the opposing parent 
as being unreasonable or obstructionist.

Regardless of the number of alternative proposals that your client 
authorizes you to send, make sure that a) the focus always remains 
on the needs of the child/ren and not only on what your client wants 

Check out our newsletter and more online at the 
Family & Juvenile Law  Section's portion of MSBA's website at:

www.msba.org/family
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(continued on page 12)

ENFORCING THE SETTLEMENT
By: Leon W. Berg, Esq.

Several fundamental legal principles govern settlement 
agreements. The first and most basic principle is that the law of 
contracts determines whether or not a settlement agreement is 
actually a contractually binding agreement. The second principle is 
that the law favors settlements: “[c]ourts look with favor upon the 
compromise or settlement of law suits in the interest of efficient and 
economical administration of justice and the lessening of friction 
and acrimony.” Chertkof v. Weiskittel Co., Inc., 251 Md. 544, 248 
A.2d 373 (1968). See also McClellan v. Kennedy, 8 Md. 230 (1855) 
for the proposition that settlement agreements are desirable and 
should be binding and enforceable. The third principle is that “[t]
he action of an attorney in the course of litigation in which he is 
employed is binding on his client.” Jackson v. Jackson, 14 Md. 
App. 263, 286 A.2d 778 (1972); Poe’s Practice, Tiffany Ed., p. 
22, par. 7, cited in Brooks v. Brooks, 184 Md. 419, 426 (1945).  
“There is a prima facie presumption that [an attorney] is acting 
under the authority given him.” Brooks, supra. @ 426 of 184 Md.

We may glean a better understanding of this area of law by 
examining a number of reported cases in which a party attempted 
to avoid his or her obligation when later dissatisfied with an 
agreement sufficiently established.  In Barranco v. Barranco, 
91 Md. App. 415, 604 A.2d 931 (1992) counsel for the parties 
reached an oral agreement during a telephone conference which 
took place the afternoon prior to the trial.  “On the next day, the 
Husband’s attorney notified the Wife’s attorney that he could 
not live with the agreement and that he wanted to renegotiate 
certain provisions.  The Wife refused to do so.”  Id. @ 416-417, 
91 Md. App., (emphasis added). The trial court held that the 
parties entered into a binding settlement agreement by way of the 
telephone conversation the afternoon before trial.  On appeal, the 
husband challenged the agreement on two grounds, namely: (a) 
that the evidence did not support the existence of an oral settlement 
agreement; and (b) because the terms of the agreement involved the 
transfer of real property, it was unenforceable under the Statute of 
Frauds.1  The Court of Special Appeals affirmed the lower court’s 
decision.  The Court of Special Appeals also held that the other 
issues that husband claimed had not been discussed and had not 
been resolved by the oral agreement would not defeat the binding 
nature of the oral agreement. 

The Husband argues, however, that there was no binding 
agreement because certain substantive issues, including 
alimony, tax consequences, personal property, and mortgages, 

1 In Barranco, the acknowledgment, by husband and husband's attorney, of the terms of the agreement 
as described by wife's attorney at the hearing to enforce the oral settlement agreement constituted 
“an in-court admission sufficient to satisfy the Statute of Frauds.” Id. at 420. The Court of Special 
Appeals held that the evidence supported a finding that there was an “oral settlement agreement.” Id. 
at 419. 

were not discussed on April 2. With respect to alimony, Mr. 
Burch testified that this issue was not discussed because it 
was agreed that, if the case were settled, there would be no 
claim for alimony. With respect to the personal property, this 
issue appears to have been resolved in the agreement. With 
respect to the other issues, even assuming that this contention 
was squarely presented to the circuit court and is preserved 
for appellate review, the fact that there were remaining issues 
which were not discussed and resolved on April 2 would 
not, under the circumstances of this case, defeat the binding 
nature of the agreement. The parties here clearly agreed 
that the agreements they had reached were to be binding, 
notwithstanding the fact that there were other issues in the 
case yet unresolved. Id. @ 419.  

In Chertkof, supra., the parties conducted negotiations at the 
courthouse.  At one point, the judge, who had been facilitating 
the settlement discussions, gave Mr. Chertkof’s attorney a note 
on which the judge wrote a figure that would settle the case.  The 
attorney took the figure to his client who accepted the settlement 
amount.  The acceptance was then orally communicated to the 
judge and the other attorney.  As it was late in the day, it was agreed 
that the settlement would be read into the record on the following 
morning.  251 Md. App. @ 546-547.  On the following day, Mr. 
Chertkof’s attorney appeared without his client, and the other 
attorney read the agreement into the record.  “Chertkof’s lawyer 
did not object to the terms of the agreement as dictated nor did 
he indicate or suggest that what was dictated was not a complete 
and accurate expression of what had been agreed on.”  Id., @ 
547.  When the release papers were forwarded to Mr. Chertkof, he 
requested certain changes.  Mr. Weiskittel, the appellee, refused, 
and filed a motion to enforce the settlement.  The trial judge ordered 
the enforcement of the agreement.  The Court of Appeals affirmed, 
noting that there was a binding agreement of settlement when Mr. 
Chertkof’s attorney orally communicated his client’s acceptance 
of the terms set forth in the note which the judge handed to Mr. 
Chertkof’s attorney, the day before the agreement was read into 
the record. Id. at 550.  The Court of Appeals also affirmed the trial 
court’s finding that the terms of the stipulation as read on the record 
the following day accurately and fully expressed the terms of the 
agreement. Id. @ 550.  

The Maryland Court of Appeals in Chernick v. Chernick, 327 Md. 
470, 610 A. 2d 770 (1991) held that ex-wife's withdrawal of her 
consent to an agreement after it was submitted to the trial court but 
before it had been signed by the Court, remained binding, and the 
trial court's subsequent signing of the Consent Order was proper.  
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CASE NOTE: Sewell v. State of Maryland, 236 Md. App. 96 (2018)
By: Laurie M. Wasserman, Esq.

In the case of Sewell v. State, the Court of Special Appeals 
addressed the issue of whether text messages between spouses 
are covered by the marital communications privilege.  In 2015, a 
3-year-old boy named Luke died of injuries sustained to his body.  
The cause of death was “shaken/slam syndrome, with additional 
blunt trauma to chest, abdomen, back, and extremities, and bite 
marks on his body.” Luke had been left overnight with his aunt 
and uncle, the appellant Kevin Sewell, but upon returning home 
to his mother, she took one look at him and quickly transported 
him to the hospital where he later died. Luke’s aunt and uncle 
were charged with murder, child abuse and child neglect.

At trial, and over Sewell’s objection, the State introduced into 
evidence text messages between Sewell and his wife discussing 
Luke. The text messages indicated Sewell’s growing frustration 
from babysitting Luke and an admission that Sewell bit Luke. 
In the State’s closing argument, they repeatedly referred to the 
text messages and pointed to various “triggers” within the text 
messages to show Sewell’s emotional state, admissions and 
motive. Based on these text messages, a jury found the Sewell 
guilty of murder, child abuse, and child neglect. He was issued 
a life sentence with no parole. 

Sewell appealed, arguing that the text messages between a 
husband and wife are privileged and should not have been 
admitted. Sewell argued that the trial court erred in admitting 
the text messages between him and his wife, as communications 

between spouses are presumed confidential and that a waiver 
of that privilege could only be found in the clearest of 
circumstances. 

The marital communications privilege is codified in §9-105 of 
the Courts and Judicial Proceedings Article which provides, 
“one spouse is not competent to disclose any confidential 
communications between the spouses occurring during 
their marriage.”  Either spouse can prevent the other from 
testifying as to such confidential marital communications. 
This presumption is rebuttable, however, when a party shows 
that the “communication was not intended to be confidential.” 
One way of rebutting the presumption of confidentiality is “by 
showing that the communication was made to or in the presence 
of a third party.” State v. Mazzone, 336 Md. 379, 384 (1994) 
(internal citations omitted). A case cited in Sewell to illustrate 
the difference between confidential and non-confidential 
communications is Wong-Wing v. State, 156 Md. App. 597 
(2004) in which the COSA found that a husband leaving a 
message for his wife on an answering machine which he knew 
people other than this spouse living in the home had access to 
rendered the voicemail message not confidential.

The Court of Special Appeals found that the text messages 
exchanged were marital communications and therefore 
privileged.  The fact that the communication was over text via 
cell phone also did not rebut the presumption. The argument 
that “anyone could have seen the messages” was inadequate, 
as phones have mechanisms to lock access to texts. Given the 
inculpatory nature of the conversation, it was the State’s burden 
to rebut the presumption of confidentiality and since the State 
failed to do so, it was reversable error. 

Let us apply this to a hypothetical family law case: a spouse 
admits in a confidential communication to his/her spouse via 
text, to an adulterous relationship, and those text messages 
are later offered in evidence at the divorce trial and the 
adulterous spouse’s counsel objects on the grounds of the 
marital communications privilege, should the objection be 
sustained? The answer depends heavily on whether the person 
engaging in the text message communication had a reasonable 
expectation of confidentiality. Counsel should be prepared 
both to make the objection or defend against it depending on 
your client and the Sewell case is the most recent case on this 
subject. This case is especially important in that it supports 
the argument that electronic communications are not rendered 
non-confidential simply by the fact that they are transmitted 
via a third-party service provider. In footnote eight the Sewell 
Court commented: “The few courts that touch on this concern 
have not held that service providers compromise otherwise 
confidential electronic communications.”
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Introduction
Last month, an article by Mark E. Sullivan, Esquire was published 
in this newsletter, addressing the facts and implications of the 
Supreme Court’s decision in Howell v. Howell and Maryland’s first 
decision following Howell, Hurt v. Jones-Hurt. While his article 
offers thought-provoking insights, this article will respectfully 
disagree with his conclusion that it is still acceptable practice to 
include indemnification language with respect to a division of 
military retired pay pursuant to divorce.1  

The Uniformed Services Former Spouse Protection Act 
(“USFSPA”) is a federal law that provides specific enumerated 
benefits to former spouses of military servicemembers. The part of 
USFSPA that is relevant to most family law practitioners is Section 
1408(c), which carves out an exception to federal preemption 
authorizing state courts to divide federal military disposable retired 
pay pursuant to a divorce. 

The plain language of USFSPA conveys Congress’ intention 
to exclude disability pay from the division of a military 
servicemember’s retirement pursuant to a divorce. When USFSPA 
was first enacted in 1982, it expressly excluded from its definition 
of “disposable retired pay” any amounts that were deducted “as a 
result of a waiver . . . required by law in order to receive disability 
benefits.2 ” This exclusion covers both military disability retired 
pay and VA disability benefits.3

In 1989, the Supreme Court was faced with interpreting USFSPA 
in Mansell v. Mansell.4 Mansell involved a property settlement 
agreement between a servicemember and his former spouse 
that awarded the former spouse “50 percent of his total military 
retirement pay, including that portion of retirement pay waived 
so that [the servicemember] could receive disability benefits.”5 
The Court held that the plain language of USFSPA does not grant 
state courts the power to divide military retired pay waived by 
a retiree in order to receive VA disability benefits and expressly 
“decline[d] to misread the statute in order to reach a sympathetic 
result” for former spouses.6  

VA Disability and Military Retirement = Legal Mayhem
Not surprisingly, following the enactment of USFSPA and 
the opinion in Mansell, issues began to arise in practice with 
servicemembers who offset a portion of their disposable military 
retired pay with disability pay following their divorces, sometimes 
1 See 10 U.S.C. § 1408(c)(1).
2 10 U.S.C. § 1408(a)(4)(A)(ii).
3 See 10 U.S.C. § 1408(a)(4)(B)(ii). 

4 Mansell v. Mansell, 490 U.S. 581 (1989). 
5 Id. at 586.
6 Id. at 594-95.

years after.7 Consider a hypothetical case with a woman who 
was married to a military servicemember for 25 years during 
the servicemember’s military service and the parties divorced 
prior to the servicemember’s retirement. The Court awarded 
her 50% of the marital share of the servicemember’s disposable 
military retired pay if, as and when the servicemember retired. 
Upon the servicemember’s retirement, the former spouse began 
receiving her share, which was $2,000/month. Six years later, 
the servicemember becomes disabled and waives a portion of his 
taxable retired pay for tax-free VA disability benefits, which reduce 
the former spouse’s share each month to $1,200/month. The trial 
court did not award her alimony in the divorce case because of 
the expectation that she would begin receiving her share of the 
servicemember’s disposable retired pay without reduction for VA 
disability benefits soon after the divorce, so she is then left with 
an $800/month deficit and no recourse to recoup that loss. 

If you represented the former spouse in that scenario, how 
would you protect her interests? Practitioners tried to develop 
ways around the problem of federal preemption, including the 
addition of indemnification language to settlement agreements 
that required the servicemember to reimburse the former spouse 
dollar-for-dollar for any reduction in the former spouse’s benefit 
following the divorce. State courts followed suit, using remedies 
based in contract law to make a former spouse whole while not 
directly violating USFSPA (or so they thought). 

Maryland was no exception. In 1995, Maryland’s Court of Special 
Appeals issued an opinion in Dexter v. Dexter affirming the 
trial court’s award of damages to a former spouse in the exact 
amount the servicemember waived in exchange for VA disability 
pay.8 The Court reasoned that the servicemember breached the 
parties’ agreement that the former spouse would receive a certain 
percentage of the servicemember’s military pension by voluntarily 
reducing his military retired pay in exchange for VA disability 
benefits.9 Instead of working around USFSPA, the Court in Dexter 
simply refused to address the federal preemption argument made 
by the retired servicemember, reasoning that USFSPA was not 
relevant because the trial court did not award any future portions 
of the servicemember’s VA benefits. 10

7 A military servicemember’s retired pay is reduced upon an award of a disability rating and the 
disability is non-taxable while the portion that remains characterized as retired pay is taxable. Thus, 
servicemembers are motivated to seek the maximum award of disability in order to recharacterize the 
maximum amount of their retirement benefits as non-taxable disability. A secondary consequence of a 
servicemember’s action in that respect is a reduction in the amount of retired pay that is available for 
division with the servicemember’s former spouse.

8 Dexter v. Dexter, 105 Md. App. 678 (1995).
9 Id. at 686.
10 Id.

A different interpretation of Howell and Hurt: 
Military pensions are contingent benefits. Proceed accordingly.

(continued on page 13)

By: Sarah J. Broder, Attorney at Law & 
Maureen Glackin, Attorney at Law
Reinstein, Glackin & Herriott, LLC
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Family Law and Divorce Tax – Revisited
By: Thomas C. Ries, Esq

Kris Hallengren, CPA/ABV, CFF, ASA, MSF1

Introduction
The Tax Cuts & Jobs Act of 2017 (“TCJA”) was enacted on 
December 22, 2017 as part of the Fiscal Year 2018 Budget 
Reconciliation Resolution.  Several provisions of the TCJA 
will impact individuals, including those who divorce, because 
it reduces or repeals individual income tax deductions and 
exemptions.  Significantly, the TCJA repeals the deduction for 
alimony payments.  Congress was not concerned with the effect 
of its legislation upon the national debt beyond 10 years, so many 
(but not all) of the provisions affecting individual income tax 
brackets and deductions will expire in 2025. Currently, House 
Bill 6760, which would make the tax cuts permanent, is being 
reviewed by the Senate’s Finance Committee.
 
Attorneys who practice in the area of family law should be aware 
of the following:

1. Alimony
A. The TCJA contains a permanent repeal of the alimony tax 

deduction.  It does not expire after 2025 like many other 
provisions of the TCJA.  The repeal affects alimony that 
is paid under a divorce or separation instrument that is 
signed on or after January 1, 2019.  We will refer to this 
as a “new law” alimony award.

B. If alimony is paid under an “instrument” (including 
Court Order or written agreement) signed on or before 
December 31, 2018, it will continue to be deductible by 
the payor if all requirements of IRC §71 are met.  We will 
refer to this as an “old law” alimony award.2

C. If an old law alimony award is modified, by agreement or 
Order,  after December 31, 2018, it will continue to be 
governed by the “old law” (i.e., deductible by the payor 
and taxable to the recipient) unless both parties expressly 
elect to be governed by the “new law” (i.e., not deductible 
by payor, not taxable to the recipient).3

D. After 2018, practitioners who draft alimony provisions in 
a Marital Settlement Agreement might consider including 
the following language in order to have the parties 
expressly acknowledge their intent that the “new law” 
apply to their agreement:

This Agreement has been executed subsequent to 
1 Thomas C. Ries is a shareholder with Kaufman, Ries & Elgin, P.A. in Towson, MD.  He is a Past 

Chair of the MSBA Family & Juvenile Law Section.   Kris Hallengren is a CPA and business 
valuation expert with Weyrich, Cronin & Sorra in Timonium, MD.

2 The American Academy of Matrimonial Lawyers (AAML) recently issued an “alert” stating that the 
alimony agreement needs to be in a final settlement or court order (emphasis added) – not a temporary 
agreement – in order to qualify for a deduction.

3 In October 2018, the IRS issued Publication 5307 which states, in part, that alimony payments “are 
no longer deductible . . . for any divorce or separation instrument executed on or before December 
31, 2018, and modified after that date.”   Unfortunately, the comment in this IRS Publication is 
incomplete because it does not make any reference to the provisions of the TCJA that require the 
“post-2018 modification” to expressly provide that the amendments made by the TCJA apply to the 
modification.

the effective date of the Tax Cuts & Jobs Act of 
2017 (“TCJA”) with the mutual intent of the parties 
that the payments required by this Paragraph 
shall neither be taxable to Recipient as alimony, 
nor deductible as alimony by Payor. If, prior to 
the termination of Payor’s obligation, the alimony 
tax deduction is restored to its pre-TCJA status by 
change in law, regulation or judicial interpretation, 
the parties expressly agree that Payor’s payments 
shall continue to be non-deductible to Payor and 
non-taxable to Recipient as they would have been 
entitled to so agree under IRC §71(b)(1)(B).

2. (Non-) Deductibility of Attorney’s Fees
Prior to the enactment of the TCJA, a party could claim a deduction 
for attorney’s fees related to “tax advice.” IRC §212(3).  In 
addition, a party could deduct fees incurred by him/her attributable 
to services rendered in securing an award of alimony (i.e., taxable 
income) pursuant to IRC §212(1).  Legal fees incurred by the 
party who was ordered to pay (or agreed to pay) alimony were 
not deductible, unless they were part of “tax advice.”

However, under the TCJA, Miscellaneous Itemized Deductions 
(IRC §67), for tax years 2018 through 2025, have been eliminated.  
This means there is no ability to deduct legal fees, tax preparation 
fees, employee business expenses, or investment advisory fees.  
Legal fees incurred in securing an award of alimony or collecting 
alimony are no longer deductible. 

3. Standard Deduction
Although the TCJA eliminated and/or reduced the ability to claim 
many itemized deductions, it increased the Standard Deduction 
on individual tax returns for taxable years 2018 through 2025, 
as follows:

Standard Deduction on individual income tax returns for taxable 
years 2018 through 2025 (IRC §63) 

• $24,000 for Joint filers (up from $12,700)
• $18,000 for Head of Household
• $12,000 for all others (up from $6,350) 

Due to the increase in the amount of the standard deduction, as 
well as changes to the rules concerning itemized deductions, it is 
expected that many taxpayers who previously itemized deductions 
will now claim the standard deduction. 

4. Personal Exemptions (IRC §151) and Child Tax Credit
The exemption amount was $4,050 for each dependent for 
2017 tax returns.  Beginning in 2018, it will be zero ($0).  The 

(continued on page 16)
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Personal Injury Awards in Divorce
By: David V. Diggs, Esq.

I. Introduction
Nationwide statutes have been enacted which modify the 
traditional property rights of husbands and wives in divorce 
proceedings.  Whether the trial court is authorized to grant 
a monetary award to offset the inequities of title or make a 
determination with respect to community property, few issues 
are more complicated than how those courts will address personal 
injury awards in divorce.  

II. Three Approaches to Classifying Personal Injury 
Settlements for Purpose of Distribution in Divorce 
Proceedings: A National Overview
In 1994, attorney Brett R. Turner of Charlottesville, Virginia, 
published Equitable Distribution of Property.1  This three-
volume treatise, a revised edition of Lawrence J. Golden’s 1983 
publication of the same name,2 covers property division upon 
divorce in all common-law states.  The treatise covers a broad 
range of issues surrounding the division of property, including 
valuation, mechanics of division, procedural issues, classification, 
and discovery.  A third edition of the treatise was published in 
2005.3  This publication was supplemented in 20074, and again 
in 2014.5

Chapter 6 of Equitable Distribution of Property addresses 
“Specific Types of Property.”  This section focuses on various 
assets including, but not limited to, retirement plans, professional 
degrees and charitable donations.  The chapter also analyzes how 
personal injury awards and workers’ compensation proceeds 
are treated in divorce.  The author identifies three approaches to 
how these unusual assets are treated as either separate or marital 
property in various courts across the nation.    These approaches 
have been classified as Analytic, Mechanistic and Unitary.

A. The Analytic Approach (2 Equit. Distrib. of Property, 3d 
§ 6:55)

In employing the analytic approach, a court must analyze the 
nature of the loss in order to determine what part of an award for 
personal injury, if any, would be classified as property separate 
from the marital estate.  The party who seeks to exclude all or 
part of the award from the marital estate must provide evidence to 
support his/her contentions.  Presenting this conclusive evidence 
is problematic, as such evidence relies on scrupulous record-
keeping and specific terminology within the language of the 
award settlement.  Should this burden of proof not be met, then 
the entire award is marital property.  Section 6:55 of the treatise 

1 Brett R. Turner, Equitable Distribution of Property (2d ed. 1994).
2 Lawrence J. Golden, Equitable Distribution of Property, 1983.
3 Brett R. Turner, Equitable Distribution of Property (3d ed. 2005).
4 Brett R. Turner, Equitable Distribution Of Property (3d ed. 2005 & Supp.I 2007).
5 Brett R. Turner, Equitable Distribution of Property (3d ed. 2005 & Supp.II 2014).

describes the types of losses that have been considered in cases 
utilizing the analytic approach.

In applying the analytic approach, courts treat an award for pain 
and suffering, both physical and emotional, as the separate property 
of the injured spouse.  However, if a loss of consortium claim is 
included in a complaint for personal injury, any award assigned 
to that claim would be the separate property of the uninjured 
spouse.  Cases cited in the treatise which highlight awards for 
pain and suffering include: Collins v. Collins, 61 S.W.3d 818, 347 
Ark. 240 (2001), Landwehr v. Landwehr, 545 A.2d 738, 111 N.J. 
491 (1988), and Marcum v. Marcum, 688 N.E.2d 1085, 116 Ohio 
App.3d 606 (2d Dist. Montgomery County 1996).

Awards compensating for disfigurement are usually seen as 
separate property, as they compensate the injured spouse for 
any pain, suffering and/or embarrassment.  Should the visible 
disfigurement lead to economic losses, these awards could be 
determined to be partly marital property.  Cases addressing 
compensation for disfigurement include: Johnson v. Johnson, 346 
S.E.2d 430, 317 N.C. 437 (1986) and Williams v. Williams, 129 
So. 3d 233 (Miss. Ct. App. 2013).

If an award is designated as compensation of lost wages, then 
the timing of the period of loss for which compensation is paid 
determines whether or not the award is marital property.  For 
example, a spouse suing an employer for breach of a contract 
entered after separation and before the spouse divorced her 
husband, could result in the damages for said suit to be determined 
non-marital, as the bulk of the lost wages would have been earned 
after the marriage was over.  Any lost wages that would have 
been earned during the marriage would be considered marital 
property.  Cases dealing with lost wages include: Lynch v. Lynch, 
122 A.D.2d 572, 505 N.Y.S.2d 739 (4th Dep’t 1986), Kremer v. 
Kremer 595 So. 2d 214 (Fla. Dist. Ct. App. 2d Dist. 1992), and 
Loeffler v. Loeffler, 857 N.E. 2d 150, 167 Ohio App. 3d 737 (2006), 
addressed infra at part III. D. 1.  

Compensation for medical expenses may be the separate property 
of the injured spouse, as well as marital property, subject to 
equitable division.  When medical expenses are paid for with 
marital assets, then recompense for these expenses is marital 
property.  Any expenses paid for with the injured spouse’s personal 
(non-marital) monies would be separate property.  Decisions in 
which the court analyzed compensation for medical expenses 
include: Everhardt v. Everhardt, 602 N.E.2d 701, 77 Ohio App. 
3d 396 (1991), Bandow v. Bandow, 794 P.2d 1346 (Alaska 1990), 
and Mistler v. Mistler, 816 S.W.2d 241 (Mo. Ct. App. S.D. 1991).  
Compensation for rehabilitative expenses are considered in the 

(continued on page 18)
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Top Ten...
(Continued from page 3)

(continued on page 11)

5 Confi rm in Writing (A.K.A. - CYA)
Follow up in-person and phone conversations with letters and/or emails.  Our clients are under 
stress.  People process information di� erently.  Add to the fact that we also take for granted 
that we tend to speak a di� erent language.  How many clients ask things like, “What about the 
Quick Claim Deed?” or “Do I have to answer these interrogations?”  Although these questions 
may provoke a chuckle, they are indicative of the fact that we operate in a world that is foreign to 
most.  Confi rming everything - details of conversations, decisions about trial planning and strategy, 
your expectations of your client, the dates and times of upcoming hearings, etc., IN WRITING, is 
imperative.  Doing so keeps the client informed and gives you a record of your statements so as to 
avoid a client claiming you said something other than what was actually relayed.  

4 Do What You Said You Are Going To Do, When You Said 
You Were Going To Do It
If you are drafting documentation, tell your client when to reasonably expect to receive the 
same for review.  If you can’t deliver because something came up, such as emergency hearings, 
illness, etc., call and email to confi rm and also tell them when you will complete the work.  Then 
do it.  Don’t promise what you can’t deliver and don’t leave your clients in the dark or they will 
presume they are not a priority, become frustrated, and eventually move on.  

3 Set Boundaries But Cultivate “Professional” Friendships 
When Appropriate

Family law matters can take years to resolve and often make repeat performances through post-
judgment litigation and subsequent modifi cation.  We spend countless hours with our clients, 
become acquainted with his or her family and friends, stay informed about their children’s 
accomplishments, and, ultimately, hear it all - where the proverbial bodies are buried, the vanilla and 
occasionally less-so details of their intimate lives, etc.  We stand next to our clients as they move 
through the stages of grief.  Sometimes we are our client’s closest, if not only, confi dante.  One 
must learn how to sincerely meet the needs of the client - to be a representative, a mentor, even a 
friend within the professional context - but ultimately maintain the professional distance.  Failing to 
do so could directly compromise your ability to remain objective on behalf of your client.  Family law 
attorneys need to develop a rapport with clients, much like a physician would strive for an excellent 
bedside manner.  The client should primarily feel confi dent you understand their issue, comprehend 
the law, and are able to provide competent advice.  If you can, in addition, communicate to the client 
that you genuinely empathize with their circumstances, by cultivating what I refer to as a professional 
friendship, the relationship will often be better served - the delivery of di�  cult news can be easier to 
bear, for example, and unexpected developments that may, and do, occur can be easier to weather. 

6 Execute Clear and Consistent Billing Practices
Clearly explain your billing practices, both verbally and in writing, at the time of hire.  Clients want 
to know how this is going to work and what is expected of them.  Execute your billing practices 
with accuracy and consistency.  Send timely bills.  Respond to questions about billing promptly.  
Send fi ve-day letters in accordance with your billing practices.  Strike your appearance as 
necessary.  This work is hard and you deserve to be paid for your time.  Clients should understand 
your expectations and be prepared to compensate you for your time.  If they do not, let ‘em go.
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Top Ten...
(Continued from page 10)

View from the Bench...
(Continued from page 4)

1 Be Yourself
When you meet a potential client for initial consultation, show your true colors.  We are licensed 
professionals, but service and sales are also part of our industry whether we like it or not.  You 
want the client to hire you because they want to work with you, not because of who they think you 
are based on a pitch or performance.  Find a way to strike a balance between making a good fi rst 
impression and giving the client a candid view of what it would be like to actually work with you.  
Speak the way you speak to actual clients; discuss the case in the way you would actually discuss 
the case with the potential client in the event that he or she hires you.  People like to know what 
they are paying for; you have to be sincere or the client may feel like they got a bait-and-switch.  

2 Set & Manage Reasonable Expectations
Clients want to know when they will hear from you.  Establish your accessibility policy at the time 
of hire, if not at initial consultation.  I personally make it clear that I, barring extreme situations, run 
a nine to fi ve, Monday through Friday, practice.  Calls and emails are generally returned within 
24 hours, or by Monday if received Friday.  My clients know this because I tell them this up front.  
There is no one right way to manage your practice with regard to client communications but you 
have to have a clear communications policy, follow through with it and, of course, communicate it.  
Clients are unhappy when they expect X and get Y.  Tell them what to expect and then deliver.  If 
on some occasion you can’t deliver, touch base through email or sta�  to notify the client when you 
will return their call or email so they are not in the dark.  

for him/herself; b) make sure there is enough in each proposal 
that will give the other parent a reason to come to an agreement.  
Schedules that are one sided will not succeed. 

Fourth, make sure your client understands that once the client 
authorizes you to extend the proposed schedules to the other 
parent, your client is bound to whichever schedule (if any) is 
agreed to by the other parent.   

Fifth, start working with your client as far in advance of the 
holidays as possible.  I know … you can stop snickering under 
your breath at such a “silly” suggestion.  Yes, I am well aware that 
the majority of holiday parenting time disputes occur at the very 
last minute, but when sending holiday wishes to your clients, it 
may help to include a separate note encouraging them to review 
their agreements and orders and to contact you so that you can 
start work on resolving the problem as soon as possible. 

Sixth, take notice of the effects that litigation has on you as an 
attorney.  I recently attended a special training on the topics of 
“vicarious trauma and compassion fatigue” and learned that 

lawyers who practice family and juvenile law are particularly 
susceptible to experiencing these conditions due to the nature of 
the cases and the type of clients they have.  Your ability to work 
with and advocate (zealously) for clients who are experiencing 
stress and anxiety themselves is compromised if you are 
experiencing symptoms of vicarious trauma and/or compassion 
fatigue. It is not uncommon for those with symptoms of either of 
these conditions to end up encountering diffi culties in their own 
personal relationships, business and professional relationships, a 
reduction in the ability to concentrate on the task at hand and in 
maintaining a productive level of emotional and mental energy. 
You do not want to fi nd yourself in this situation. Do not lose sight 
of your need and desire to spend quality time with your own family 
during the holidays.  Take the time to take care of yourself during 
the holiday season: you will fi nd that it is well worth the effort.

If you are interested in learning more about compassion fatigue 
and vicarious trauma check out: 
https://www.americanbar.org/groups/lawyer_assistance/
resources/compassion_fatigue/
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Enforcing the Settlement...
(Continued from page 5)

(continued on page 13)

The ex-husband filed a petition to terminate alimony upon his 
retirement.  Prior to the ex-wife's deposition, the parties arrived at 
an agreement. The deposition was canceled, and the hearing was 
removed from the trial docket.  A Consent Order was filed with the 
clerk's office, but it was never submitted to a judge for signature.  
Subsequently, the ex-wife hired new counsel who filed a line with 
the Court withdrawing her consent.  Ultimately, the trial court 
signed the previously filed Consent Order. The Court of Special 
Appeals, in an unreported opinion, affirmed.  The Court of Appeals 
responded to three attacks on the validity of the Consent Order. In 
so doing, the Court of Appeals in Chernick determined as follows: 
First, while parties do not have the ability to independently modify 
an existing court, parties have the power to agree to modify the 
decree subject to the Court's approval.

An agreement made subject to the court's approval is analogous to 
a contract subject to a condition. "A condition is an event, not 
certain to occur, which must occur, unless its nonoccurrence 
is excused, before performance under a contract becomes 
due." Restatement (Second) Contracts § 224 (1981). Even 
when a condition must occur before performance is due, the 
contract is no less binding than one made without a condition. 
Consequently, if parties stipulate to terms embodied in a 
proposed consent order, the fact that a court must approve 
and sign the order does not affect the parties' ability to reach 
a valid agreement. Id., 327 Md. @ 479.

The Court observed that the parties agreed to the modification as 
evidenced by the filing of the proposed Consent Order, signed by 
the attorneys representing each party, and the cancellation of the 
deposition and removal of the case from the trial calendar.

Second, the agreement did not lack consideration as the ex-wife 
contended.  The ex-wife received a reservation of alimony in 
exchange for not pursuing her right to seek a reduced amount of 
alimony.  The ex-husband gave up his right to seek a complete 
termination of alimony by agreeing to a reservation of alimony.

Finally, ex-wife in the Chernick case claimed a right to withdraw 
prior to the signing of the proposed Consent Order based on 
Dorsey v. Wroten, 35 Md. App. 359, 370 A. 2d 577 (1977).  The 
Court of Appeals, in Chernick, found the decision in Dorsey to 
be inapposite, without expressly approving or disapproving of its 
holding.  The Court of Appeals concluded:

We hold that where, as in the instant case, the parties have reached 
a valid contractual agreement as to the terms of a consent 
judgment, have reduced it to writing and signed the proposed 
judgment through their authorized agents, have filed it with 
the court and removed the case from the trial calendar, a judge 

may sign the "consent judgment" even if prior thereto one 
party has tried to rescind the contract to settle. Whether a judge 
could still have signed the "consent judgment" even if all those 
factors were not present is not before us in the instant case.
Id., 327 Md. @ 485.

A claim by one party that there was a unilateral mistake or 
misunderstanding of the terms will not negate the agreement 
reached.  For example, in Chertkof, one of the issues raised by Mr. 
Chertkof, on appeal, was that the acceptance of the offer included 
an agreement that Mr. Chertkof would be "exonerated" of any 
wrong doing.  Mr. Chertkof believed that “exoneration” meant 
a written apology.  As there was no written apology offered, Mr. 
Chertkof claimed that there was no meeting of the minds, and 
therefore no agreement.  Quoting from Ray v. Eurice, 201 Md. 
115, 127, which quoted with approval Williston, Contracts (Rev. 
Ed.), § 21, the Court of Appeals stated at 553:

“…A contract has, strictly speaking, nothing to do with the 
personal or individual intent of the parties.  A contract is an 
obligation attached by the mere force of law to certain acts of 
the parties, usually words, which ordinarily accompany and 
represent a known intent….”

The Court of Appeals then noted that Mr. Chertkof cannot rely on 
a unilateral mistake as to the meaning of an exoneration to avoid 
the contract.  Citing the Restatement, Contracts, §§ 71 and 501, 
and quoting from comment b of § 501, the Court stated at 554:

“…If the misunderstanding is due to the fault of one party 
and the other party understands the transaction according to 
the natural meaning of the words or other acts, both parties 
are bound by that meaning.”

Chertkof presents another example of how the law views settlement 
agreements favorably and holds parties to their oral settlement 
agreements.  As in Barranco, the agreement was not dependent on 
the parties’ subsequent acknowledgement or assent on the record.  
The agreements in Chertkof and Barranco were made binding 
when acceptance was orally communicated by counsel, regardless 
of whether or not a party subsequently affirmed the agreement, or 
withdrew his/her assent.  

A claim by one party that the agreement, though read into the 
record without objection, was intended or understood to mean 
something other than what was put on the record will not negate 
the agreement. In Jackson v. Jackson, 14 Md. App. 263, 286 A.2d 
778 (1972), at the commencement of a hearing on a divorce, 
wife’s counsel indicated that an agreement had been reached and 
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Fast forward 13 years and the Court of Special Appeals addressed 
almost the exact same issue in Allen v. Allen.11 In Allen, at the 
time of their divorce in 1995, the parties agreed that wife would 
receive her share of the marital portion of husband’s military 
11 Allen v. Allen, 178 Md. App. 145 (2008).

retirement benefits. Husband was placed on disability in 2003 
and was subsequently discharged from the military because of 
a permanent physical disability. Husband received disability 
severance pay in lieu of retirement, which left his ex-wife with 

Enforcing the Settlement...
(Continued from page 12)

(continued on page 14)

proceeded to read the agreement into the record, in open court.  The 
court directed husband’s counsel to prepare the necessary order 
and to have it approved as to form. Id. @ 266-267. Wife’s counsel 
refused to sign the decree, but the court, nevertheless, signed the 
divorce decree.  At a hearing on wife’s petition for rehearing, she 
claimed that the decree did not accurately reflect the agreement 
of the parties. The trial court disagreed with her and she appealed.  
The Court of Special Appeals affirmed the trial court noting that 
the wife may not now claim that the agreement “…was not what 
she had intended. To hold otherwise would be to bring uncertainty 
into litigation and afford relief based on wholly subjective rather 
than objective data.” Id. @ 270.  Focusing on what was understood 
by counsel, and disregarding the wife’s claim that the agreement 
failed to reflect the parties’ agreement, the Court of Special Appeals 
stated, at 268:

“…; the record before us discloses, with clarity, that the wife’s 
counsel not only fully understood the terms of the agreement, 
but it was primarily he who read them into the record.  We 
find no discrepancy between that agreement, as read into the 
record in open court, and the provisions of the court’s decree 
incorporating the property settlement agreement.” 

Emphasizing, again, that the determination as to whether an 
agreement occurred, and the terms thereof would rest on the 
representations of counsel, the Court of Special Appeals stated, 
at 269:

“[t]he action of an attorney in the course of litigation in which he 
is employed is binding on his client. Chertkof v. Weiskittel, 
251 Md. 544; Burke v. Burke, 204 Md. 637; Brooks v. Brooks, 
supra. In the present case, counsel for the wife stated for the 
record in no uncertain terms that appellant and appellee had 
entered into an agreement….”

In Brooks v. Brooks, 184 Md. 419, 41 A. 2d 367 (1945), the Court 
of Appeals stated that the allegations of the appellant “…amount 
only to the fact that she would not have made the agreement she 

did if she had understood, and that she now wants another chance.” 
Id. at 427.  Appellant’s “…main contention …is that she was 
confused and did not fully comprehend the situation, and that she 
was induced to ask for the divorce and sign the agreement by her 
counsel.” Id. at 424-425.  As noted by the trial court in Brooks, 
and approved by the Court of Appeals, at 428:

“Where does this Court get the right to strike down an agreement 
deliberately entered into by [appellant], in the full possession 
of all of her faculties and on the advice of two experienced 
lawyers of her own choosing, simply  because she comes 
in, and says that at the time of the signing, she did not fully 
comprehend its meaning?”

The Court of Appeals agreed that this did not constitute a reason 
to nullify the agreement.

In summary, we may at least glean the following from the cases 
described:
1. The existence, vel non, of an agreement will be ascertained 

by basic principles of contract law.
2. An oral agreement between counsel can be the basis for a 

motion to enforce an agreement, provided that the terms of 
the agreement are not within the Statute of Frauds.

3. An agreement read into the record in open court, either 
expressly acknowledged by the other  party or not  objected 
to, will be binding. The on-the-record acknowledgement will  
satisfy the Statute of Frauds.  

4. Counsel are presumed to have the authority to bind their 
clients.

5. An agreement intended to be submitted as a Consent Order 
is binding before the Consent Order is signed.  

6. A unilateral mistake or misunderstanding as to the meaning 
of an agreement placed on the record will not invalidate the 
agreement.

7. And finally, if you are putting an agreement on the record, be 
sure to voir-dire your client thoroughly.   

A Different Interpretation...
(Continued from page 7)
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no retirement benefits. Despite the clear language of USFSPA, 
the trial court held that husband was contractually obligated to 
pay his ex-wife the amount of military retirement for which she 
bargained and awarded damages, stating, “I do not feel that that 
steps on the toes of the Federal Government and their preemptive 
rights.”12 The Court of Special Appeals agreed, distinguishing 
Mansell because husband could “satisfy the judgment against him 
with any assets,” not only his disability benefits.13

In 2015, the issue was presented to the Court of Special Appeals 
a third time in Wilson v. Wilson.14 Like the other Maryland cases, 
Wilson involved an agreement between the parties to award the 
non-military spouse a portion of her ex-husband’s military retired 
pay. The Order incorporating the parties’ agreement stated that the 
non-military spouse’s interest would be in the servicemember’s 
“military pension fund.”15 However, prior to the parties reaching 
the agreement, husband had been given a 60% disability rating 
by the military.16 Long story short, DFAS would not accept the 
pension order as drafted because it awarded the former spouse the 
servicemember’s disability payments, which were not available 
to divide under USFSPA17. The denial of the pension order gave 
rise to a hearing before the trial court. The trial court ordered the 
servicemember to pay past due disability benefits to his ex-wife 
based on a breach of contract theory. Relying on a dissimilar case 
that did not involve a pension governed by a federal statute but 
rather involved a state pension, namely, Fultz v. Shaffer18, the Court 
of Special Appeals held that as a matter of contract law, a provision 
dividing retirement benefits includes disability benefits “unless 
they are expressly excluded.”19  Clearly there is no analogy to be 
drawn here between a federal statute related to a federal pension 
and a state pension, to which the USFSPA has no applicability. 

Hard Cases Make Bad Law
Evident in all of these reported opinions by the Court of Special 
Appeals is the sympathy of the Court with respect to the plight 
of the non-military former spouses, who suffered an involuntary 
reduction of their interest in their former spouse’s military 
pensions. Unfortunately, the seemingly unjust result does not 
change the state of the law. 

The Supreme Court in Howell all but said as much, finding it 
necessary to restate its holding in Mansell “that federal law 
completely pre-empts the States from treating waived military 
retirement pay as divisible community property” after 28 years 
of Maryland (and most other states) ignoring its previous ruling 

12 Id. at 154.
13 Id. 

14 Wilson v. Wilson, 223 Md. App. 599 (2015).
15 Id. at 603.
16 Id.
17 Id. at 605.
18 Fultz v. Shaffer, 111 Md. App. 278 (1996). This case dealt with disability benefits, but in the context 

of a Montgomery County pension plan, and thus, did not deal with the issue of federal preemption. 
19 Id. at 613.

in an effort to achieve an equitable result.20 

At the state level in Howell, the Arizona Supreme Court focused 
on the timing of the servicemember’s waiver of retired pay.21 
Because the servicemember waived his retirement for disability 
pay after the divorce and not before, the Arizona Supreme Court 
did not think that Mansell applied, since the original divorce decree 
did not divide the military pension “subject to the VA waiver.”22 

Reversing the Arizona Supreme Court, the United States Supreme 
Court restated that Mansell does apply to the fact pattern in 
Howell and almost every other similar fact pattern. The Court was 
unconvinced by the work-arounds employed by practitioners and 
states to avoid federal preemption. It turns out that the timing of 
the waiver does not matter (i.e., before or after the divorce), nor 
does language requiring indemnification from any assets other 
than the servicemember’s disability pay. As the Court put it, “[n]
either can the State avoid Mansell by describing the family court 
order as an order requiring John to ‘reimburse’ or to ‘indemnify’ 
Sandra, rather than an order that divides property. The difference 
is semantic and nothing more.”  23

It is evident that the Supreme Court intended for its ruling in 
Howell to be broad, as glaringly absent from the Court’s opinion 
is a statement limiting its holding to the specific facts of Mr. and 
Ms. Howell. The Court made it abundantly clear that “[r]egardless 
of their form, such reimbursement and indemnification orders” that 
are intended to “restore that portion of retirement pay lost due to 
the post divorce waiver” of retired pay “displace the federal rule 
and stand as an obstacle to the accomplishment and execution 
of the purposes and objectives of Congress. All such orders are 
thus preempted.”24  

Maryland law also suggests that Howell preempts separation 
agreements and other contracts that purport to provide 
reimbursement or indemnification for military retired pay waived 
in favor of disability pay. Separation agreements that include such 
indemnification language are almost invariably incorporated, 
but not merged, into a court order (i.e., a Judgment of Absolute 
Divorce), bringing such language within the purview of Howell. 
Even more convincing is the Maryland Court of Special Appeals 
opinion in Dapp v. Dapp. 

“A Distinction Without a Difference”
In Dapp v. Dapp,25 the parties’ written separation agreement 
provided Mrs. Dapp with “one-half (1/2) of all pension accrued 
20 Howell v. Howell, 137 S. Ct. 1400, 1405 (2017) (finding “that which federal law pre-empts is just 

what the Arizona family court did here.”)
21 In re Marriage of Howell, 361 P.3d 936, 938-39 (Ariz. 2015).
22 Id. at 939.
23 Howell, 137 S.Ct. at 1406.
24 Id. 
25 Dapp v. Dapp, 211 Md. App. 323 (2013).

(continued on page 15)

A Different Interpretation...
(Continued from page 13)



Winter 2019 Section of Family & Juvenile Law  15

by the Husband with Amtrak . . . .”26 Following Mr. Dapp’s 
retirement from Amtrak, Mrs. Dapp filed a complaint to enforce 
the agreement. Mr. Dapp contended that only the Tier II benefits of 
his Amtrak pension were divisible by the Maryland court because 
the Railroad Retirement Act prohibits the division of Tier I benefits 
by “any State, Territory or the District of Columbia…”27 Even 
though the trial court recognized “that federal law precluded the 
court from directly dividing the Tier I benefits, the judge stated 
that he could ‘enforce in equity the parties’ agreement to divide 
these benefits.’” 28

In response to Mr. Dapp’s timely appeal, the Court of Special 
Appeals relied upon the Supreme Court case, Hisquierdo v. 
Hisquidero,29 in holding that

[i]t is true that this case involves a private agreement between 
the parties to divide benefits, whereas Hisquierdo involved 
a court-ordered division of benefits under a provision of state 
law. But this is a distinction that makes no difference under 
the terms of the statute. We conclude that the agreement 
made by Mr. Dapp was void when it was made because the 
unambiguous terms of section 231m(a) prohibit ‘assignment’ 
of the benefits. 30

The Dapp Court continued, stating 

Just as the Supremacy Clause of Article VI of the U.S. 
Constitution—which states that the laws of the United States 
are the supreme law of the land—precluded the California 
court in Hisquierdo from dividing Tier I benefits under state 
community property laws, so too does it preclude courts of 
this state from enforcing a private agreement that purports 
to divide those benefits.31 

Mr. Sullivan tries to distinguish Dexter, Allen, and Wilson from 
Howell by characterizing the former as permissible “contract 
cases” for indemnification and the latter as prohibited orders 
of reimbursement or indemnification by state courts.32 But the 
distinction is without relevance. Not only did the Court in Howell 
expressly reject the idea of indemnification language for future 
waivers of retired pay in favor of VA disability pay, but parties’ 
freedom to contract, as Dapp proves, is limited in that parties 
cannot agree to circumvent a statutory prohibition, if doing so 
violates public policy.33 If parties, post-Howell, opt to include 

26 Id. at 325.
27 Id. at 328, referring to Section 14(a) of the Railroad Retirement Act of 1974, found at 45 U.S.C. § 

231m(a).
28 Dapp, 211 Md. App. at 327.
29 Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979).
30 Dapp, 211 Md. App. at 330-31.
31 Id. at 331.
32 Mark E. Sullivan, Hurt v. Jones-Hurt and Military Pension Division: Missing the Mark, Maryland 

FaMily law advocate 12-13 (2018).
33 See Restatement (Second) of Contracts § 179 (1981) which states that “[a] public policy against the 

indemnification language in their separation agreements to offset 
future waivers of retired pay in favor of VA disability pay, they 
run the high risk of that language being unenforceable. 

It is also uncertain whether such indemnification language would 
be enforced if it was agreed to prior to the decision in Howell. 
Although it is possible that the doctrine of res judicata would 
prevent a subsequent attack on a pre-Howell agreement providing 
for indemnification, it is equally likely that the retroactivity 
doctrine may be applied.  

The retroactivity doctrine in civil cases states that when the 
Supreme Court “applies a rule of federal law to the parties before 
it, that rule is the controlling interpretation of federal law and must 
be given full retroactive effect in all cases still open on direct 
review and as to all events, regardless of whether such events 
predate or postdate announcement of the rule.”34 This doctrine 
abandoned the previous line of cases (i.e., Chevron Oil) that 
allowed selective application of new rules because “the Court 
did not have constitutional authority to disregard current law or 
to treat similarly situated litigants differently.”35 

The Court of Special Appeals was forced to rule in favor of the 
servicemember in Hurt v. Jones-Hurt as a direct result of the 
retroactivity doctrine, while making it abundantly clear in its 
decision that the Court did not agree with the holding of Howell.36 
The Court in Hurt thought the results it reached in Dexter, Allen 
and Wilson were correct, stating that “as a matter of real-world 
logic, those decisions made sense.”37 From reading the Hurt 
decision, it is clear that the Court of Special Appeals is already 
trying to limit the scope of Howell and is trying to find new 
and creative ways around that pesky Supremacy Clause, even 
suggesting in dicta that “the impact of Howell may in a particular 
case constitute a change in circumstances entitling a court to revisit 
an alimony award . . . .” 38 

Practice Pointer
The lesson to be learned from Howell? In short—too bad, so 
sad. A servicemember’s military retired pay is a “contingent 
benefit” and can be reduced unilaterally by the servicemember 
at any time (given that he or she is disabled).39 Recognizing, as 
it did in Mansell, “the hardship that congressional pre-emption 
can sometimes work on divorcing spouses,” the Supreme Court 

enforcement of promises or other terms may be derived by the court from (a) legislation relevant 
to such a policy . . . .” See also e.g., Bethlehem Steel Corp. v. G.C. Zarnas and Co., Inc., 304 Md. 
183 (1985) (holding that a contractual defense specifically barred by Maryland legislation was 
unenforceable as violating Maryland public policy).

34 Harper v. Virginia Dept. of Taxation, 509 U.S. 86, 97 (1993).
35 Findley v. Findley, 629 S.E.2d 222, 225-26 (Ga. 2006) citing Harper, 509 U.S. at 97.
36 Hurt v. Jones-Hurt, 233 Md. App. 610 (2017).
37 Id. at 626.
38 Id. at 630.
39 Howell, 137 S. Ct. at 1405-06.

A Different Interpretation...
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in dicta noted that family courts are “free to take account of the 
contingency” of the military retirement “when it calculates or 
recalculates the need for spousal support.”40

So, now what? Rather than continue to attempt to circumvent 
Federal law by drafting indemnification clauses that are likely 
unenforceable in the future, it is more prudent for practitioners to 
start treating military pensions like the contingent benefit that the 
Supreme Court says they are;  meaning that it is a future interest 
subject to divestment and the non-military spouse should not put 
all of his or her eggs in the proverbial military retirement basket 
when negotiating a separation agreement.

That is not to say that there are no other avenues to address the 
inequities between the parties in a divorce. As suggested by Howell 
and Hurt, spousal support is a way to ensure that the non-military 
spouse is not receiving a portion of the payor spouse’s disability 
40 Id. at 1406.

pay, even if the servicemember ultimately pays a portion of the 
spousal support from that source of income. The negotiability of 
increased alimony payments, of course, will be less appealing 
given that alimony is no longer tax-deductible, but that is a 
discussion for another day. 

Ultimately, the more creative practitioners and courts are in trying 
to avoid the implications of Howell, the more likely we will see 
further direction on the issue from the Court of Special Appeals. 

Although this result is seemingly unfair to the non-military spouse, 
it is not the judicial system’s job to creatively interpret federal law 
to resolve apparent inequities. If Congress finds that the impact 
of Howell is beyond its intention in excluding the division of VA 
disability pay, Congress is able to remedy that inequity by enacting 
clearer legislation. Until then, we are left with the little direction 
we have been given and must proceed accordingly.

A Different Interpretation...
(Continued from page 15)

personal exemption you claimed for yourself, your spouse, and 
each qualifying child or qualifying relative have been eliminated 
for tax years 2018 through 2025.  On the surface, it appears that 
there is no longer a need to allocate the dependency exemption 
for a minor child in your Marital Settlement Agreement, unless 
the child will still be a minor in 2026 and thereafter.  Yet, it is an 
issue that should still be addressed in settlement agreements and 
may impact a party’s filing status and his/her ability to claim the 
Child Tax Credit.

The Child Tax Credit has increased from $1,000 to $2,000 per 
qualifying child.  And the phase-out for claiming the credit has 
significantly increased to $400,000 for Married Filing Jointly and 
$200,000 for others.  The ability to claim the credit is conditioned 
upon the tax payer’s ability to “claim” the child as a dependent.  
The parent who has the child for the most overnights will be able 
to claim the Child Tax Credit.  If the parents have an equal number 
of overnights (pretend it’s leap year), then the test becomes “which 
parent has the higher income?”  So, do you need to negotiate the 
Dependency Exemption/Child Tax Credit?

5. State and Local Taxes (SALT)
Beginning with the 2018 tax year, only $10,000 ($5,000 for 
married filing separately) of non-business state and local taxes 
(SALT) may be deducted, including state and local real property 
taxes, personal property taxes, and state and local income taxes.

Tax Law...
(Continued from page 8)

6. 529 Plans (IRC §§529(c) and 529(e)(3)(A))
“Qualified higher education expense” now includes expenses 
for tuition in connection with enrollment or attendance at an 
elementary or secondary public, private, or religious school; 
provided, however, the amount of cash distributions for elementary 
or secondary school cannot be more than $10,000 during any 
taxable year.  The $10,000 limit for elementary and secondary 
school is applied on a per-student limit.

7. Interest Payments – Qualified Residence (IRC §163(h)(3)) 
Interest on home equity indebtedness is no longer deductible, even 
if the home equity line of credit (HELOC) already exists.  The only 
exception to this would occur in instances where the HELOC was 
used in part to secure the initial home purchase and, even then, the 
ability to deduct home mortgage interest on “qualified acquisition 
indebtedness” (QAI) incurred after December 13, 2017 is subject 
to a cap of $750,000 of acquisition indebtedness.

The mortgage interest changes have an immediate impact on 
divorce cases since refinancing mortgages and HELOCs often 
occur in connection with divorce. For future tracking purposes, 
the party retaining the home and related debt(s) needs to obtain 
certain mortgage records. The party must identify all mortgage 
and HELOC balances as of 12/15/2017 and breakdown by QAI 

(continued on page 17)
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2018 through 2025. The 20% deduction is allowed as a deduction 
reducing taxable income but is not allowed in computing Adjusted 
Gross Income (AGI). The 20% deduction is limited to deter high 
income earners from recharacterizing income as pass through. 
The deduction is phased out for taxable income between $315,000 
and $415,000 for certain types of businesses. Certain industries 
including health, financial services, and law are excluded from 
the preferential rate unless their taxable income for single filers 
is below $157,500. The qualified business income deduction is 
also limited to 50% of wages paid or 25% of wages, plus 2.5% 
of the basis in depreciable property. 

While the TCJA provided the benefit of the QBID, it also instituted 
restrictions on excess business losses. For noncorporate taxpayers, 
business losses that exceed a certain amount will be expressed 
as excess business losses. The threshold amount for a tax year 
is $500,000 for married individuals filing jointly, and $250,000 
for other individuals, with both amounts indexed for inflation. 
The threshold is applied at the shareholder or partner level. 
Excess business losses are carried forward and become part of 
the taxpayer’s net operating losses in the following tax years. 
Moreover, the losses cannot be used in the current tax year.

10. Impact on Business Valuation
Due to accelerated depreciation, many companies will begin to 
experience significant timing differences between their book and 
tax depreciation. As a result, normalizing accelerated depreciation 
could become material to assessing true income.

The S-Corporation economic adjustment multiple, which 
reconciled the fact corporations have a dual layer of taxation when 
compared to pass-through entities, has nearly been eliminated due 
to the changes in the corporate and individual tax rates.

Business valuations with an “as of” appraisal date after December 
31, 2017 should take all of the aforementioned changes in the tax 
law into consideration as these items have the potential to impact 
business cash flows going forward.

11. Conclusion
The TCJA is the biggest federal tax law overhaul in more than 
30 years.   The changes described above is a brief overview of 
the changes that may affect how family law attorneys address 
alimony, child support and marital property disposition for their 
clients.  These changes, many of which have not been clarified 
by IRC regulations and subsequent litigation, mean attorneys 
and their clients should confer with tax advisors to determine the 
best strategy to pursue in each particular client’s case or matter.

mortgage balances, QAI HELOC balances (i.e., funds used to 
build, buy, or remodel the home securing that HELOC) and HEI 
HELOC balances (i.e., funds not used to build, buy, or remodel the 
home securing that HELOC). Additionally, if existing mortgages 
are refinanced and mortgage debt is increased, the respective 
party should breakdown the newly refinanced debt balance by 
the portion related to QAI mortgages in place at 12/15/2017, 
the portion related to QAI mortgages on new acquisitions after 
12/15/2017, the portion of new debt related to QAI, and finally 
the portion of new debt related to non-QAI purposes.

8. Highlights of Business Tax Cuts
The TCJA lowered the corporate tax rate to a flat 21%, 
permanently, and the corporate alternative minimum tax was 
eliminated for tax years beginning after December 31, 2017.

The maximum IRC §179 deduction and phase-out threshold 
were increased to $1 million and $2.5 million from $250,000 
and $500,000.   For subsequent tax years, these amounts will be 
indexed for inflation.

Expenses incurred for meals provided to employees for the 
convenience of the employer will no longer be 100% deductible. 
Instead, for tax years 2018 through 2025, the deduction will be 
50%. Additionally, business entertainment such as golf outings, 
sports tickets and related venues are no longer deductible. 

Every business will be subject to a net interest expense 
disallowance on corporate debt. Net interest expense exceeding 
30% of the company’s adjusted taxable income will be disallowed. 
The non-deductible portion of interest expense may be carried 
forward and utilized in future years with no expiration date. 
Taxpayers are exempted from this limitation when their average 
annual gross receipts for the prior three years are $25 million or 
less.

The new tax law states that corporate “net operating losses” 
(NOLs) can no longer be carried back and can only be carried 
forward indefinitely. The NOL deduction is limited to 80% of 
taxable income.

The TCJA repealed the domestic activities deduction (IRC §199) 
formerly known as the manufacturing or R&D deduction.

9. Qualified Business Income Deduction (QBID) and Excess 
Business Losses

An individual generally may deduct 20% of qualified income from 
a partnership, S corporation, or sole partnership for the tax years 

Tax Law...
(Continued from page 16)
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(continued on page 17)

Personal Injury Awards...
(Continued from page 9)

same way as other medical expenses; it is marital property if the 
expenses are paid with marital funds, as in Grace v. Peterson, 269 
P.3d 663 (Alaska 2012).

When an award compensates for damage to property, then the 
award assumes the same character as the damaged property.  
The treatise cites numerous cases addressing property damages, 
including: Beers v. Beers, 724 So. 2d 109 (Fla. Dist. Ct. App. 5th 
Dist. 1998), Smith v. Smith, 22 S.W. 3d 140 (Tex. App. Houston 
14th Dist. 2000), and Chattree v. Chattree, 8 N.E.3d 390 (Ohio 
Ct. App. 8th Dist. Cuyahoga County 2014).

Few appellate decisions address punitive damage awards in a 
divorce context.  In Lundquist v. Lundquist, 923 P.2d 42 (Alaska 
1996), however, punitive damages from the loss of the husband’s 
fishing business due to the Exxon Valdez disaster were interpreted 
as mixed marital and separate property.  The court found that all 
actual damages represented lost income that would have been 
earned during the marriage, and since the actual damages were 
all marital, the court found the punitive damages divisible as well.  
Other case law analyzing punitive damage awards includes Matter 
of Marriage of DeVine, 869 S.W.2d 415 (Tex. App. Amarillo 
1993), writ denied, (June 22, 1994).

The interest accumulated by a personal injury award is classified 
under the normal rules which apply to passive income, so interest 
on marital property is marital.  However, some states view income 
from interest on separate property as marital.  Smith v. Smith, 22 
S.W. 3d 140 (Tex. App. Houston 14th Dist. 2000) deals with the 
classification of interest as marital property.

Turner also examines attorneys’ fees, noting that the Smith case 
holds that where the total recovery is reduced by fees, then the 
fees should be paid proportionally from the marital and separate 
interests in the overall award.  See also Polk v. Polk, 937 N.E.2d 
124, 188 Ohio App. 3d 809, appeal not allowed, 935 N.E.2d 856, 
126 Ohio St. 3d 1619 (2010).

B. The Mechanistic Approach (2 Equit. Distrib. Of Property, 
3d § 6:56)

The mechanistic (or mechanical) approach stands in contrast to 
the analytical approach, in its treatment of an award for personal 
injury as something paid in consideration of the injured spouse’s 
good health.  Therefore, a personal injury award is not separate 
property and courts following this mechanistic approach, so named 
because it relies on the strict statutory language of a state, routinely 
hold that personal injury awards are wholly marital.  

This approach is fitting for states which are either all property 
or unitary property states.  During divorce proceedings in an all 

property state, courts are able to divide property even if it was 
exchanged for a premarital asset.  In a unitary property state, 
assets involved in a divorce are classified as either all-marital or 
all-separate.

Many courts adopt the mechanistic approach because it gives 
the trial judge the greatest flexibility in attaining an equitable 
result.  This flexibility, however, works against the consistency 
and predictability of court decisions.

C. The Unitary Approach (2 Equit. Distrib. Of Property, 3d 
§ 6:57)

Under the unitary approach, all personal injury awards are treated 
as separate property, personal to the spouse who suffered the 
injury.  This approach has been employed by a decided minority of 
states, as personal injury awards routinely compensate in part for 
economic damages, such as lost wages and medical expenses.   If 
the injured person is married these economic losses affect marital 
assets which must be recompensed with part of the award received.  

As in the analytic approach, the injured spouse asking a court to 
adopt the unitary approach in its decision has the burden of proving 
his or her case.  See In re Marriage of Fuernsteiner-Perin, 153 
P.3d 151, 211 Or. App. 23, review denied, 161 P.3d 943, 343 Or. 
33, (2007), wherein the court held that the personal injury award 
should be treated as separate property belonging to the injured 
spouse, provided the injured spouse can show that the other spouse 
had no part in the action or settlement and claims no damages for 
loss of consortium.

Below is a review of the Maryland cases which illustrates how 
Maryland has settled upon the analytic approach in determining 
when personal injury awards and comparable property interests 
are and are not marital.

III. The Maryland Cases
A. Unkle v. Unkle, 505 A.2d 849, 305 Md. 587 (1986)  

William Unkle was injured at Wild World Amusement Park in 
Largo, Maryland, in August, 1983.  Both his legs were broken, 
causing him to miss more than seven (7) months of work.  He 
incurred medical expenses of $1,824.36.  At the time of the 
accident, William was separated from his wife, Gypsy, and he 
resided with his parents during his recuperation.  

At their divorce trial, William testified that Gypsy did not provide 
any assistance to him while he was recovering from his injuries.  
William retained an attorney for representation in the personal 
injury case, but no suit was filed prior to October 11, 1984, when 

(continued on page 19)
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his divorce from Gypsy was finalized.  Unkle, supra. at 850, 589.

The Circuit Court of Carroll County issued a divorce decree and 
determined that any award for personal injuries would be marital 
property, with William receiving 80% of the proceeds and Gypsy 
receiving 20%.  William appealed to the Court of Special Appeals, 
arguing that the circuit court had erred when it included his entire 
inchoate personal injury claim as marital property.  

The Court of Appeals granted certiorari in order to determine 
whether a spouse’s inchoate personal claim which accrued 
during marriage is “marital property” within the contemplation 
of the Property Disposition in Annulment and Divorce Law of 
1984, Md. Code Ann., Fam. Law. Art., §§ 8-201 to 8-213.  The 
court specifically focused on section 8-201(e), which states that 
marital property is not 1) property acquired before the marriage; 2) 
acquired by inheritance or gift from a third party; 3) excluded by 
valid agreement; or 4) directly traceable to any of these sources.  
Unkle, supra. at 850, 589. 

This was a case of first impression for the Maryland Court of 
Appeals, so it looked to how other jurisdictions considered 
whether a personal injury claim accruing during marriage would 
constitute marital property.  Among the many cases the court 
reviewed was Hurley v. Hurley, 492 A. 2d 439, 342 Pa. Super. 156 
(1985), in which the Pennsylvania Superior Court concluded that 
an (unliquidated personal injury claim, pending at the time of the 
divorce, could not be marital property as the award amount would 
not exist, and therefore the division of it would be speculative in 
nature.  

The court also examined In re Marriage of Fjeldheim, 676 P.2d 
1234 (Colo. App. 1983), in which the Colorado Court of Appeals 
held that an award for pain and suffering from a personal injury 
suffered during a marriage is marital property.  Unkle, supra. at 
852, 592.

The Maryland court also considered Amato v. Amato, 434 A.2d 
639, 180 N.J. Super. 210 (1981), which involved a spouse’s 
unliquidated claim for medical malpractice.  In its decision, 
the New Jersey Superior Court concluded that, as an inchoate 
personal injury claim is neither saleable nor assignable prior to 
its judgment, it is therefore not a property right.  The New Jersey 
court stated that, under its state’s marital law, awards for personal 
injury, compensating for pain, suffering and disability, represent 
the personal property of the spouse and were not a part of the 
marital estate. Amato, 434 A.2d at 643-644.  However, the court 
also held that damages for past lost wages and medical expenses, 
which had cost the marital estate, would be distributable marital 
property when the award was granted to the injured spouse.  Unkle, 
supra. at 852, 593.

Finally, the Maryland court considered cases from the relatively 
new property division statute and legislative history, including 
Maryland’s Report of the Governor’s Commission on Domestic 
Relations Laws, published in 1978.  This report recognized that 
in the majority of the cases examined, the property subject to 
equitable distribution in divorce consists only of the family home 
and its contents, an automobile, and sometimes other important 
investments.  Unkle, supra. at 853, 595.  So, the Maryland 
legislature was not even pondering personal injury awards when 
it enacted its marital property statute in 1984.

The Maryland Court of Appeals vacated the decision by the trial 
court in Unkle, which had characterized William’s personal injury 
award as marital property.  In its decision, the court stated that it did 
not believe any part of the unliquidated claim was contemplated 
by section 8-201(e) of the family law statute.  The court further 
stated the award arose from fortuitous circumstances, and was not 
an asset that was acquired within the Unkles’ marriage, through 
the exertions of either William or Gypsy.  The court ruled the 
award was William’s separate property in its entirety.  Unkle, 
supra. at 854, 596.

B. Queen v. Queen, 521 A.2d 320, 308 Md. 574 (1987) 

David and Dora Queen were married on October 26, 1964.  Dora 
first left the family home in December 1982, and the couple 
experienced periods of reconciliation and separation thereafter.  
Dora filed for divorce on July 23, 1984.  Queen, supra. at 321, 576.

On April 28, 1982, prior to the parties’ initial separation, David 
Queen sustained injuries to his neck and shoulders while working 
as an assistant pressman at Saul Lithograph, Inc.    He was fired in 
November 1982, after having worked for the company since 1970.  
He received workers’ compensation benefits from May 1982 
through June 1984; $276 per week from May 1982 to September 
1983, and $143.32 per week from September 1983 to June 1984.  
On June 18, 1984, he received a lump sum permanent partial 
disability settlement of $60,000.00, less $5,000.00 in attorney’s 
fees and costs.  David deposited the award in a separate bank 
account in his name only.  Id. at 321-22, 576.

The Circuit Court of Calvert County granted Dora a divorce on 
August 12, 1985.  This judgment did not include the proceeds 
from David’s injury settlement.  The court issued a supplemental 
judgment on November 12, 1985.  The court determined that the 
lump sum permanent partial disability settlement was marital 
property and David was ordered to pay $33,490 to Dora.  David 
appealed the circuit court decision and the Court of Special 
Appeals granted certiorari.  Id. at 322, 576-77.  

(continued on page 20)
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The primary issue before the Court of Special Appeals was 
whether a lump sum workers’ compensation award for permanent 
partial disability for injury sustained during the marriage 
constitutes marital property.  Id. at 321, 576.  Again, this was 
a case of first impression.  The court reviewed decisions from 
other jurisdictions to see how workers compensation proceeds 
were treated in regards to marital property, noting that the timing 
of the awards and the receipt of benefits had played a key role in 
their decisions.  The court determined the majority of jurisdictions 
decided that workers’ compensation benefits awarded before 
the parties’ divorce for work-related injuries occurring during 
the marriage would be construed as marital property.  Id. at 
324, 581.  The court reviewed Bugh v. Bugh, 608 P.2d 329, 125 
Ariz.190 (1980), wherein the Arizona court analogized workers’ 
compensation benefits to personal injury awards, or portions 
thereof, which had been previously held to constitute marital 
property.  Queen, supra. at 324, 582.

The Maryland Court of Appeals considered not only the date of the 
award, which was within the marriage, but the nature of the benefit 
it represented.  The court noted that the Workers’ Compensation 
Act was made law to provide assistance to workers and their 
families.  The appellate court vacated the trial court decision and 
held that the portion of the husband’s award compensating for 
loss of earning capacity during the marriage was marital property 
subject to equitable distribution by the trial judge.  The case was 
remanded to the trial court for additional fact-finding to carry out 
this judgment.  Id. at 327, 586-87.
 
The decision in Queen differs from the decision in Unkle, in 
that the court in Queen used an analytical approach to determine 
what part of the award was marital property.   Both of these cases 
feature prominently in the following cases as the court explored 
the different approaches in the classification of settlements. 

C. Blake v. Blake, 670 A.2d 472, 341 Md. 326 (1996). 

In Blake, the Court of Appeals granted certiorari in order to decide 
whether personal injury settlement proceeds, acquired during the 
marriage, constituted marital property.  Clifton and Luvenilde 
Blake were married on November 8, 1976.  They separated in 
January 1987, and in late 1990, Clifton filed for limited divorce.  
Luvenilde filed a counterclaim for absolute divorce.  Based on the 
report of a master, in September 1991, the circuit court ordered 
Clifton to pay alimony and child support, as well as the monthly 
payments on the mortgage secured by the residential property 
occupied by Luvenilde and the children.  Id.  
 
On February 9, 1984 Clifton was injured while working as 
a seaman on board the S.S. Santa Elena in Ecuador.  As a 
result of the accident, his left leg was amputated below the 

knee.  Clifton received accidental disability benefits from the 
Seafarer’s International Union.  Prior to the decree of absolute 
divorce, Clifton then sued Delta Steamship Lines & Crowley 
Maritime for personal injury, wage loss, loss of consortium, and 
compensation for present and future economic loss.  The suit was 
settled on November 4, 1985 with $1M to Mr. Blake, after he and 
Luvenilde signed releases (Luvenilde’s release was in the amount 
of $1.00).  After attorney fees and court costs, Clifton received 
$637,483.09.  Of that sum, about $115,000.00 remained in Mr. 
Clifton’s possession at the time of the divorce.  Id.

An absolute divorce was granted on August 9, 1993, and the 
trial judge ordered alimony and a monetary award to Luvenilde 
based on Clifton’s disability pension benefits.  However, the judge 
was not able to determine if any of the personal injury proceeds 
represented marital property as Luvenilde did not produce 
evidence as to the identity and value of that property.  The trial 
court therefore found the proceeds were not a marital asset.  Id. 
at 481, 344. 

The Court of Appeals found that the trial court did not abuse its 
discretion by refusing to revise its judgment denying Luvenilde’s 
claim to a share of the remaining personal injury settlement 
proceeds.  Judge Chasanow wrote a concurring opinion in which 
he detailed what part of the settlement proceeds Luvenilde could 
possibly argue were marital property, had she provided evidence 
of medical expenses which depleted marital assets, loss of wages 
prior to the break-up of the marriage, or any claim for loss of 
consortium.  Id. at 483-84, 348-349.

D. Lowery v. Lowery, 688 A.2d 65, 113 Md. App. 423 (1997)

Jack Lowery sustained a rotator cuff injury on September 26, 1976, 
while working at the Kelly Springfield Tire Company, where he 
worked from June 1961 to June 1987.  His employment ended 
due to the shutdown of the plant.  Between 1981 and 1987, Jack 
filed at least three workers’ compensation claims.  He received 
three awards for permanent partial disability in amounts of 
$4,000, $8,000, and $25,000.  Jack did not receive any workers 
compensation benefits from 1987 to 1995.  Lowery, supra. at 
67, 427. 

On April 12, 1995 Jack entered into an Agreement of Final 
Compromise and Settlement with Kelly Springfield and Travelers 
Insurance and received a lump sum of $7,500, plus $500 per month 
for his life.  The agreement guaranteed Jack or his estate would 
receive a minimum aggregate amount of $120,000.  The agreement 
did not specify the purpose(s) of the payments.  Id. at 68, 428.

Jack and Patricia Lowery were married on January 7, 1982.  
(continued on page 21)
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Their marriage endured many separations, the final one of which 
came about on July 31, 1994.  Jack filed a complaint for limited 
divorce on grounds of desertion and constructive abandonment 
on August 1, 1994.  Patricia filed her answer on October 11, 1994 
and a counterclaim on October 17, 1994 seeking either a limited 
divorce on the ground of constructive desertion or an absolute 
divorce on the ground of adultery, as well as the disposition of 
various property issues.  Id. at 67, 427-28.

On May 12, 1995, the Circuit Court of Allegany County entered 
a Judgment of Absolute Divorce in favor of Patricia on the 
ground of adultery, while reserving disposition of the property 
issues.  Pursuant to a hearing on these issues on July 3, 1995, on 
December 11, 1995 the court granted Patricia a monetary award 
of $27,748.50 and reduced that sum to a judgment in personam 
against Jack.  The court concluded that $44,000 of Jack’s April 
12, 1995 settlement constituted marital property as it compensated 
him for loss of his earning capacity during the marriage.  Jack 
filed an appeal on January 5, 1996. Id. at 68, 428-29.

The Court of Special Appeals considered the following issues: 1) 
whether the settlement of a workers’ compensation claim related 
to an injury which occurred prior to the marriage constitutes 
marital property, subject to distribution in a divorce proceeding; 
2) whether the trial court abused its discretion by granting Patricia 
a monetary award of $27,748.50, because she failed to present 
sufficient evidence to establish which portion of the workers’ 
compensation settlement was marital property; and, 3) whether 
the circuit court committed reversible error by granting Patricia a 
monetary award which exceeded the value of the marital property.  
Id. at 67, 426.

Jack contended the ruling in Queen did not apply to his case as 
his injury occurred prior to his marriage to Patricia while David 
Queen was injured during his marriage.  His position was that the 
time of the accrual of the right to recovery should be determinative 
as to whether a workers’ compensation claim is marital property.  

The Court of Special Appeals noted that Jack’s approach was 
mechanical in nature and referred to an out-of-state case as it 
considered his argument, In re Marriage of Drone, 577 N.E.2d 
926, 217 Ill.App.3d 758, 160 Ill.Dec. 601 (1991).  In this Illinois 
case, Mr. and Mrs. Drone were married for one year before 
Mr. Drone received a $37,000 settlement from a workers’ 
compensation claim for injuries he sustained prior to the marriage.  
The appellate court held that the award was separate property 
because the right to the benefits accrued prior to the marriage.  
Lowery, supra. at 69, 430.

Though the Court of Special Appeals found Jack’s contention 
somewhat compelling, it determined that the ruling in Queen 

would apply, stating the purpose of the workers’ compensation 
benefits, rather than the timing of their accrual, was determinative 
in characterizing them as marital or separate property.  The court 
thus rejected the mechanical approach, and adopted the analytical 
approach, as their analysis of case law outside of Maryland 
indicated this approach was the modern and prevailing rule on 
the issue.  The analytical approach finds that if the settlement 
or award compensates for lost wages during the marriage, or 
reimburses medical expenses which depleted marital assets, then 
the settlement or award is marital property.  The approach also 
states that the settlement or award is non-marital if it compensates 
for pre- or post-marital wages or for medical expenses paid by 
funds separate from marital assets.  Lowery, supra. at 71, 434. 

The Court of Special Appeals then turned to the second issue, 
whether Patricia provided sufficient evidence proving that part 
of Jack’s award compensated for lost wages or future earning 
capacity.  Patricia stated that Jack’s decision to settle precluded 
a determination of which portion of the settlement compensated 
for lost earnings during the marriage, and that the trial court could 
have properly presumed the entire award compensated for lost 
wages.  Lowery, supra. at 72, 437-38.

The Court of Special Appeals found that the trial court did not 
have sufficient facts upon which to determine that $44,000 of 
Jack’s settlement was marital property.  The court remanded the 
case to circuit court for further proceedings, stating the circuit 
court should endeavor to label the components of the settlement as 
compensation for past lost wages, future loss of earning capacity, 
losses to the marital estate, future medical expenses, or damages 
for injury to the property or person, in order to determine an 
equitable monetary award, if any, for Patricia. Lowery, supra. 
at 73, 439.

E. Newborn v. Newborn, 754 A.2d 476, 133 Md. App. 64 
(2000)  

Herbert and Donnie Newborn were married on September 6, 
1953.  They separated on August 12, 1996, and were divorced on 
September 8, 1998.  On March 28, 1978, Herbert was a passenger 
in a serious car accident.  He suffered displaced fractures of the 
left tibia and fibula, a fractured right pelvis, a dislocated left 
hip, and an injury to the sciatic nerve which caused diminished 
sensation in right leg below the knee and complete absence of 
feeling in the right foot.  He also experienced urethral trauma. The 
Newborns filed suit, including a count for loss of consortium.  In 
July, 1981, the claim was settled for $339,000.  The check was 
made payable to Herbert and Donnie individually, and as Husband 
and Wife.  After attorneys’ fees and costs, $220,000 remained.  
The Newborns immediately purchased two cars, and $200,000 

(continued on page 22)



22  Section of Family & Juvenile Law Winter 2019

remained of the settlement.  Newborn at 478-79, 69-70.

Herbert invested the remaining settlement proceeds with Legg 
Mason, putting $190,000 in his name and $10,000 in Donnie’s.  
These accounts did not grow much as both spent dividends on 
family purchases; Herbert purchased an $80,000 mobile home.  
When the parties separated, $137,000 was left in Herbert’s 
account.  Id. at 479, 70.

After the separation, Herbert did not work for several months 
due to depression.  He withdrew money from his Legg Mason 
account and proceeded to waste $130,000 on gambling and 
whiskey.  He returned to work in 1997, and had no money left 
from the settlement.  Id. 

The Circuit Court of Anne Arundel County stated that the 
dissipated stocks and bonds and the motor home were directly 
traceable to the settlement, and that these assets were non-marital.  
The court also found that these assets were dissipated by gambling 
after the break-up of the marriage.  The court then provided a 
chart, breaking down the Newborns’ marital assets.  The court 
determined that 55% of the settlement proceeds were marital 
property and that Donnie should receive a $50,000 monetary 
award, to be paid from the sale of the Newborns’ primary 
residence.  Id. at 481, 74-75.

Herbert appealed this decision, contending that the court should 
follow the ruling in Unkle.  The Court of Appeals stated there 
were several differences between the Newborns’ circumstances 
and the Unkles’: 1) Unkle involved an inchoate claim, whereas 
the Newborns’ suit was settled prior to the divorce; 2) Mr. 
Unkle’s accident and his recuperation occurred after he and his 
spouse separated; 3) the Newborns made a joint claim for loss of 
consortium in their suit; and 4) Donnie helped her husband while 
he recuperated – she apparently missed approximately two years 
of work in doing so.  Newborn, supra. at 486, 84.

The Court of Appeals discussed the opinions in Queen, Lowery, 
and Blake, and addressed decisions made in other jurisdictions.  In 
its discussion of cases outside Maryland, the court examined the 
three approaches used in determining how personal injury awards 
and settlements are divided into non-marital and marital property.  

In the mechanical approach, the court wrote, the definition of 
marital property is read literally.  Courts subscribing to this 
viewpoint conclude that since the settlement received by the 
injured spouse as a result of personal injury was acquired during 
marriage and fell within none of the exceptions to the statutory 
definition of marital property, it must be marital property.  
Newborn, supra. at 489, 89.

The court wrote that the unitary approach was the polar opposite 
of the mechanical approach.  Under this approach, none of 
the recovery for personal injuries received during marriage is 
considered marital property; the proceeds are not considered as 
being “acquired” during marriage because the recovery arises 
from circumstances entirely unrelated to any marital initiative to 
acquire assets.  Newborn, supra. at 489, 89-90.

In opting for the analytical approach, the court inquired as to what 
the award, settlement, or judgment was intended to replace.  It 
looked to the nature of the personal injury award or settlement to 
explain why the property is the separate asset of a spouse or why 
it should be considered property subject to equitable distribution.  
The court noted this approach was endorsed in Blake, Queen, and 
Lowery.  Newborn, supra. at 489, 90.

The Court of Appeals held that the trial judge was correct in using 
the analytical approach in his treatment of the personal injury 
settlement and stated that all the proceeds from the settlement 
were Herbert’s separate property except: 1) monies that were paid 
to reimburse the medical expenses paid for by the Newborns; 2) 
monies paid to reimburse Mr. Newborn for wages he lost as a 
result of the accident prior to September 1981 – when he returned 
to work; 3) monies paid to reimburse Donnie for wages she would 
have earned if she had not stayed home to care for Herbert; and 
4) monies paid to the Newborns for their joint claim for loss of 
consortium.  Id. at 93, 491.

The Court of Appeals remanded the case to circuit court to 
determine what would be a fair and equitable settlement for 
Donnie, as it found the trial judge did not have sufficient evidence 
to determine that 55% of the settlement proceeds were marital.  
The court stated there was evidence that some of the settlement was 
to reimburse medical expenses, but this amount was $13,726.55, 
less than 5% of the entire settlement.  The court acknowledged 
obtaining evidence to support the analytical approach was difficult, 
but that Donnie should be given the opportunity to do so.  The 
Court of Appeals urged the circuit court to label portions of the 
settlement, as the court did in Lowery.  Newborn, supra. at 492-
93, 95-96.

F. Murray v. Murray, 989 A.2d 771, 190 Md. App. 553 
(2010)  

Anthony and Teresa Murray were married on May 20, 1998.  
They were separated on August 16, 2006, and were divorced on 
September 19, 2007.  During the marriage, Teresa was employed 
as an attorney at O’Donoghue & O’Donoghue in Washington, 
D.C.  She was terminated on December 31, 2002.  She filed suit 
against the firm.  Her complaint stated her termination was in 
violation of the Family and Medical Leave Act (“FMLA”) and 

Personal Injury Awards...
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that the firm was in breach of contract.  Murray at 773-74, 558.

Teresa’s claims were settled on July 21, 2006 for $550,000, 
which were paid in two installments (after attorneys’ fees and 
costs).  The first was paid at the end of July 2006 in the amount 
of $425,000, and the second on January 2, 2007, in the amount of 
$125,000.  Teresa retained $274,000 in two college savings plans 
and $174,000 in a bank account.  Id. at 774, 559.

The Circuit Court of Montgomery County concluded there was 
no evidence that any part of the $550,000 settlement was marital, 
as Anthony was not listed as a party and he was not named on 
the Settlement Agreement and General Release.  Furthering this 
conclusion was the fact the settlement did not delineate what 
the proceeds represented, and there was no claim for loss of 
consortium.  Id. at 775, 560.  

Anthony appealed, stating the entire proceeds of the settlement 
were marital property.  The Court of Special Appeals summarized 
“three significant cases,” Queen, Lowery, and Newborn, prior 
to their analysis of the Murray settlement, as the type of award 
Teresa received for employment discrimination and wrongful 
termination had not been previously considered by the courts.  In 
its summarization, the court noted that each decision focused on 
the importance of considering the purpose of each award, and that 
an analytical approach was adopted in each of the cases.  Murray, 
supra. at 776-77, 561-64.

The Maryland Court of Special Appeals then turned to how the 
trial court handled the Newborns’ case.  The court stated that 
the trial court thwarted Anthony’s attempts to present evidence 
of Teresa’s salary and earnings history.  In this regard, Anthony 
was limited by the trial court to only that discovery information 
in Teresa’s employment claim that she chose to make available 
to him.  Id at 780, 569.  

The Court of Special Appeals concluded that Anthony met his 
burden of identifying the settlement fund as potential marital 
property, and also found that he was unduly restricted in his efforts 
to satisfy his burden of proof.  Id. at 781, 571.  The Court of Special 
Appeals vacated and remanded the trial court decision and held 
that in determining whether all or part of the settlement proceeds 
constituted marital property subject to equitable distribution, the 
trial court was required to use the analytical approach, and stated 
the order issued by the circuit court on July 18, 2007 would need 
to be addressed.  The court also held that any portion of proceeds 
from the settlement that compensated Teresa for lost marital wages 
constituted marital property.

IV. Conclusion and Practical Applications
A review of the above outlined cases leads this author to conclude 

that the analytic approach for addressing personal injury awards 
in the context of divorce is the favored one, in Maryland at least.  
This approach provides maximum flexibility for the courts to 
accomplish equity.

Several practical issues arise as counsel addresses these issues in 
everyday practice. The vast majority of personal injury cases are 
resolved by virtue of a settlement rather than a judgment.  In a 
judgment, damages for past and future economic damages, such 
as lost wages and medical expenses, as well as noneconomic 
damages, i.e., pain, suffering, disability and inconvenience are 
itemized. In contrast, a settlement bestows a lump sum upon the 
injured party, without any of the itemization found in a jury’s 
verdict sheet.

Counsel’s challenge, depending upon who she represents, is to 
establish which amounts compensate for economic losses, be 
they marital or non-marital, and which amounts compensate for 
noneconomic damages, which are largely recognized as being 
unique to the individual and therefore non-marital.

Most personal injury attorneys will tell you that the vast majority 
of an individual’s losses, and by extension the settlement proceeds 
or judgment awards, go to reimburse the client for non-marital 
losses, that is, a lifetime of pain, suffering and permanent 
disability. With a permanently injured individual, the damages 
for future lost earnings and medical expenses may dwarf those 
for past incurred lost wages and medical expenses.  Accordingly, 
proper planning for divorce may involve negotiating a personal 
injury settlement which itemizes each component of the injured 
party’s damages.  Absent that, it may make sense to retain an 
expert witness who can opine as to the martial and non-marital 
nature of any settlement.

Under Maryland law, it is also noteworthy that a determination of 
what is and what is not marital property is but the first step in a 
three-step process.  After property is identified as marital, it is then 
valued.  The third question involves the issuance of a monetary 
award to offset the inequities of title.  In other words, is division 
according to title, where the injured party keeps his settlement, 
somehow inequitable?  Given the eleven factors set forth in Family 
Law Article, §8-205, and I readily admit to showing my plaintiff’s 
bias here, an argument is plausible that the injured person should 
retain the vast majority of settlement proceeds, with division by 
title being only fair.  The counter-argument is that the spouse 
stood by his or her partner in tough times, unless he or she bailed 
as times toughened.  

The author of this article can be reached as follows: 410-244-1189 
or David@DiggsLaw.com.
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