
The MSBA Board of Gover-
nors has named the Hon-
orable Mark F. Scurti as 

the Association’s President-Elect 
Nominee for the 2019-2020 bar 
year. Scurti tops a slate of nom-
inees that includes Maryland 
State Delegate Erek L. Barron as 
Secretary-Elect and Kramon & 
Graham PA Principal and Mary-
land Bar Foundation President 
M. Natalie McSherry as Treasur-
er-Elect.

Scurti, an Associate Judge of 
the District Court of Baltimore 
City, has served as Treasurer 
since 2016. His past MSBA service 
includes the Board of Governors 
and Executive Committee, as 
well as the Committees on Audit 
and Budget & Finance. He has 
also actively participated in the 
Sections on Alternative DIspute 
Resolution, Consumer Bankrupt-
cy, Delivery of Legal Services, and 
Family & Juvenile Law.

A Baltimore native, Scurti 
procured his J.D. from the Uni-
versity of Baltimore School of 
Law and was admitted to the 
Maryland Bar in 1991. He spent 
over a decade in solo and small 
fi rm practice before joining Pes-
sin Katz Law, P.A., in 2007. Th ere, 
Scurti focused his practice on 
family law, LGBTQ legal issues, 
mediation, corporate startups, 
estate planning, and bankruptcy 
before then-Governor Martin 
O’Malley appointed him to the 
bench in 2013.

Scurti’s extensive service 
to the legal profession has also 
included the Bar Association of 
Baltimore City, of which he served 
as President during the 2006-2007 
bar year, and the Board of Direc-
tors of the Pro Bono Resource 
Center of Maryland. His profes-
sional affi  liations also include, 
among others, the American 

Bar Association, the Federal Bar 
Association, the District of Co-
lumbia Bar, the Baltimore County 
Bar Association, the LGBTQ Bar 
Association of Maryland, the 
Maryland Trial Lawyers Asso-
ciation, and the Maryland Bar 
Foundation, which presented its 
Edward F. Shea Professionalism 
Award to Scurti in 2000. Mary-
land Volunteer Lawyers Service 
recognized Scurti in 2011 as its 
Volunteer of the Year, and again 
in 2017 with its Pro Bono Service 
Award.

Current President-Elect Dana 
O. Williams, a trial attorney and 
partner at the Towson law fi rm 
of Heisler, Williams & Lazzaro, 
LLC, will be installed as MSBA 
President on Saturday, June 15, 
2019, at the MSBA Legal Summit 
& Annual Meeting in Ocean City, 
Maryland. Scurti is slated to suc-
ceed Williams as President for the 
2020-2021 bar year.  
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Members should address 
their written ethics inquiries 
to Patricia Weaver, Ethics 
Committee, 4800 Hampden 
Lane, Suite 700, Bethesda, MD 
20814, or call (301) 951-9360, or 
e-mail tweaver@paleyrothman.
com. Opinions of the Ethics 
Committee are available online 
at www.msba.org/ethics. Please 
consult the Rules and MSBA 
Ethics Opinion Website before 
calling.

February
Hon. William A. Snoddy
Prince George’s County
(301) 952-3808

Marc R. Emden 
Montgomery County
(301) 762-7007

Paul F. Newhouse 
Baltimore City
(410) 296-8565

Randolph Sergent 
Baltimore City
(410) 528-7926

MSBA ETHICS HOTLINE

March
Jeff rey Delgado
Anne Arundel County
202-324-5350

Ariana W. Arnold 
Baltimore City
(202) 806-2657

Michael J. Neary
Montgomery County
(301) 657-0740

Catherine M. Manofsky  
Baltimore City
(410) 347-7402

EXECUTIVE DIRECTOR’S COLUMN

The MSBA Sections are the life-
blood of our organization.  Sec-
tions are driving value to our 

members by providing educational 
programs, networking opportuni-
ties, and other member events.  With 
the help of our Section Value Task 
Force, and under the leadership of 
MSBA President, Hon. Keith Truff er, 
our MSBA Sections are working 
harder than ever to deliver more 
value, by developing and curating 
content for the MSBA website.  

MSBA Sections also provide members 
with their fi rst look into the MSBA.  
Th ey provide leadership opportunities, 
act as resources through MSBA Email 
Discussion Lists, and are the lookout 
posts for particular areas of law by 
staying abreast of new developments.

As many of you know, I spent the fi rst 18 
months of my time criss-crossing the 
state to speak with individual attorneys 
and members.   Th is year, I am spend-
ing some of my time with our Section 
Councils.   Over the past few months, 
I have attended several of our Section 
Council meetings, including Criminal 
Law, Family Law, and Real Property, 
and others.  Although these Sections 
focus on diff erent practice areas, their 
goals are similar, in that they want to 
produce more value for their members.  
Th rough these meetings, the MSBA and 
Section leaders are working together to 
enhance member experience, provide 
greater value through content, and 
position the MSBA for the future.

Together...we are the MSBA. 

Criminal Law & Practice Section Council

Real Property Section Council

Family & Juvenile Law Section Council

3.75 x 2.5”

NEW VIRGINIA OFFICE
950 N. Washington Street, Suite 210 

Alexandria, VA 22314 | (703) 270-9600

Greenbelt, MD | Annapolis, MD

mhlawyers.com
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Hon. J. Frederick 
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Hope B. Eastman, 
Esq.

Hon. William G. 
Simmons (Ret.)

Morton A. Faller,  
Esq.

Hon. Thomas P. 
Smith (Ret.)

Hon. John M. Glynn 
(Ret.)

Hon. Ann N. Sundt 
(Ret.)

Hon. Gale E. Rasin 
(Ret.)

Hon. Alexander 
Williams, Jr. (Ret.)

Hon. Daniel M.  
Long (Ret.)

Hon. Martin P.  
Welch (Ret.)

Hon. Henry L.  
Jones, Jr. (Ret.)

Hon. John H. Tisdale 
(Ret.)

Hon. Eric M.  
Johnson (Ret.)

Kenneth L. 
Thompson, Esq.

Leaders in Dispute Resolution
Retired Judges and Lawyers serving as Neutrals in Maryland since 2007

Toll Free 888.343.0922   |   www.McCammonGroup.com   |   info@mccammongroup.com

PRESIDENT’S MESSAGE

FEBRUARY 2019 
MSBA President Judge Keith R. Truff er shares his updates in his February monthly video message.

To watch his most recent message, select the “President’s Messages” playlist from our YouTube channel at 
www.youtube.com/user/MDStateBar/playlists.
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MSBA NEWS

BY ANNA S. SHOLL, ESQ.

The Board of Governors held their last meeting on January 15, 2019 at the MSBA 
Headquarters in Baltimore, Maryland. 

 Th e meeting started with a report from MSBA 
President, Hon. Keith Truff er, and a recap of the 
Annapolis Summit that kicked off  the opening of 
the 2019 Legislative Session in Annapolis, MD.  Both 
Maryland Governor, Larry Hogan and Judge Truff er 
had the opportunity to speak at the summit.  You can 
view Judge Truff er’s interview on the MSBA youtube 
channel or at https://youtu.be/vw6wbgS7T8I.

In addition, during his report, Judge Truff er 
provided an update on the 2019 Legal Summit 
and Annual Meeting planning.  At the end of the 
discussion, the Board approved a small change to 
the meeting schedule.  In past years, the Board of 
Governors met twice at the Annual Meeting, once 
on the opening day of the Annual Meeting and once 
at the close of the meeting.  Th is year, the meetings 
will be combined, and both incoming and outgo-
ing governors will participate in the meeting on 
Wednesday afternoon.  In addition, the keynote 
speaker, Jeff rey Toobin, CNN Chief Legal Analyst, 
and other high profi le guests, including Attorney 
General, Brian Frosh, were announced.  Based on 
the discussion, the 2019 Legal Summit and Annual 
Meeting is shaping up to be a can’t miss event.

During the Executive Director’s report, the up-
coming release of the newly designed Bar Journal was 
highlighted.  A timeline was shared with the Board 
of Governors, and the new journal is scheduled to 
hit mailboxes at the end of the month.  Th ere was 
also discussion about potential improvements to 
the Bar Bulletin.

Several MSBA Committees and Sections report-
ed at the meeting.  Th e fi rst report was from the chair 
of the Audit Committee, Ed Gilliss.  He indicated 
that the MSBA Audit for fi scal year 2017-18 was 
completed, and that the audit was clean.  Richard 
Montgomery, III reported on behalf of the Laws 
Committee, and noted that there were no new bills 
to report at this time, given the short amount of time 
since the opening of the session.  He anticipates a 

more signifi cant report at next month’s meeting.  
Finally, the Chair of the Young Lawyers’ Section 

(“YLS”), Indira Sharma, reported that YLS has been 
very active this fi scal year.  Th ey have developed 
and/or sponsored several high quality educational, 
networking and public service events so far this 
year, including hosting a welcome happy hour for 
newly barred attorneys.  In March, they will hold 
an open section meeting and present “Mastering 
Social Media”.  Th e YLS annual charity event will 
be held on April 12, 2019 and will benefi t Capital 
Area Immigrants Right Care Coalition.  For more 
information on the event and/or to register, please 
visit msba.org/YLS-Charity-Event.

Th e meeting closed in executive session for 
discussion regarding nomination of offi  cers for the 
2019-20 fi scal year.

Th e next Board of Governors meeting is sched-
uled for February 19, 2019 in conjunction with the 
MSBA Mid-year meeting in Towson, MD.  For more 
information about Board of Governors meetings, 
including access to agendas and minutes, please 
visit the Leadership page located under the “About” 
tab of the MSBA homepage.  

Dateline
FEBRUARY

CONTINUED ON PAGE 16

From the Boardroom

19  You are invited to attend the MSBA Mid-Year Meeting.  
Registration is complimentary to the fi rst 100 member regis-
trants.  Th e meeting will be held at Sheraton North Hotel, 903 
Dulaney Valley Road, Towson, MD with registration beginning 
at 11:00am.  Programs will include a luncheon, CLE opportuni-
ties, and a networking reception.  For more information and/or 
to register, please visit msba.org/midyear2019.

23  Th e MSBA Young Lawyers’ Section and Montgomery 
County Bar Association present the Zengo Charity Ride and 
Happy Hour.  Th e ride will begin at 1:00pm at Zengo, an indoor 
cycling venue located at 4866 Cordell Avenue, Bethesda, MD.  
Th is 50 minute, full body workout takes place in a fun, energet-
ic atmosphere.  After the ride, there will be a social happy hour 
at 2:00pm at Brickside Food and Drink, just steps away from 
Zengo.  All proceeds will benefi t Comfort Cases, a local charity 
that provides a proper bag fi lled with comfort and essential 
items for the brave youth in foster care as they journey to fi nd 
their forever home.  For more information and/or to register 
please visit www.msba.org/product/charity-ride.

26  Th e MSBA CLE Department presents “Are you Lawyering 
or Laboring?  7 steps to reduce interruptions & chores and run a 
highly productive law fi rm.”  Th is live, one (1) hour webinar will 
begin at 12:00pm, and teach you 7 basic and advanced tech-
niques for incorporating call-routing, web chat, and live recep-
tionist services into your operations with minimal investment 
of time, energy, and money.  For more information and/or to 
register visit:  www.msba.org/product/are-you-lawyering-or-la-
boring.

27  Th e ABA TECHSHOW 2019 kicks off  in the Windy City, 
Chicago, Ill.  MSBA Members receive a discount off  registration 
when they use promo code EP1909.  For more information 
and/or to register visit www.techshow.com.

MARCH

2  Th e MSBA Young Lawyers’ Section presents an oppor-
tunity to engage in public service on Whispering Rise Farm 
& Animal Sanctuary.  Come feed the pigs, participate in pig 
socialization, and network with other young attorneys while 
working the farm.  For more Information and/or to register vis-
it msba.org/YLSWhisperingRise.

5  Th e MSBA CLE Department presents “Appellate Practice in 
Maryland.”  Th e 2.5 hour program begins at 12:30pm and will 
be held at the University of Baltimore School of Law.  Th e pro-
gram will feature questions and answers on eff ective appellate 
practice with the Honorable Sally D. Adkins and the Honorable 
Daniel A. Friedman.  For more Information and/or to register 
visit msba.org/AppellatePracticeBalt.

8  Th e Pro Bono Resource Center of Maryland along with 
other organizations presents “Representing Asylum-Seekers:  
Model Hearing Edition.”  Th e program will be held at the Univer-
sity of Maryland Francis King Carey School of Law from 8:30am 
to 4:00pm.  For more Information and/or to register visit:  
probonomd.org/asylum.
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MSBA NEWS

LinkedIn News Stories WATCH: The Future of MSBA
Hundreds of attorneys follow us on LinkedIn. 

 Join them and receive these useful articles and more in real time at msba.org/linkedin.

Succession Top of Mind at Law FIrms, 
But Getting It Done Is Hard

Baby-Boomer founders and senior 
partners are aging and retiring, so many 
law fi rms are facing transitions to new 
chairs and managing partners— whether 
they are prepared or not.

Are Cybersecurity Solutions and Consulting 
a New Revenue Stream for Law Firms?

The Big 4 accounting fi rms have identifi ed 
legal services as an area for growth beyond 
traditional fi nancial services and consulting 
services.

Behavioral Health Practices 
‘Poised to Explode’ at Law Firms

Law fi rms are adding resources and even 
entire practice groups to handle behavioral 
health, an area of the law that has grown due 
to increasing urgency around drug addiction 
and mental health in the U.S. and legislation 
that has followed those developments.

Does Artifi cial Intelligence Need a General 
Counsel? The Unintended Consequences 
of AI

As AI software evolves, it learns, and 
sometimes that evolution is not what the 
developers expect. What happens to 
developers of software when AI evolves 
in a way that results in an unintended 
violation of national laws?

410.337.8900  |  www.frankelderlaw.com

Frank, Frank& Scherr, LLC
––––––––––––––––––––––––––––––––––––––––––––––––––––
Experts in Elder Law, Estate and Special Needs Planning

BY REENA SHAH, ESQ. 

Access for Justice Commissions and 
civil legal aid organizations have long 
argued that the cy pres doctrine can be 
used to direct class action residual funds 
to chronically under-resourced civil legal 
aid organizations that provide free legal 
services to the poor.  Since over 80% of 
Marylanders do not receive the civil legal 
services they need, every viable funding 
stream for civil legal aid organizations 
is important.  In 2019, this lesser known 
funding source could be slashed due to a 
Google case before the U.S. Supreme Court.   

Google
In Frank v. Gaos, which was argued before 
the U.S. Supreme Court in October, 2018, pe-
titioners Th eodore Frank and Melissa Ann 
Holyoak challenged an unusual $8.5 million 

privacy settlement in the underlying case 
of Gaos v. Google that resulted in Google 
LLC paying almost the entire amount of 
the settlement to attorneys and third party 
charities, but nothing to the members of 
the class.  Attorneys from the Google case 
argued that it would be infeasible to mete 
out the approximately 4 cent award to a 
prospective 130 million-person size class, 
so it earmarked the money for six separate 
charities instead.

You can read more about Class Action 
Residual funds in the MD A2JC Report:  
msba.org/EnhancingAccessReport

Th e Maryland Access to Justice Com-
mission and local civil legal aid organiza-
tions have worked to have unclaimed funds 
from class action lawsuits that could not 

be distributed to the designated class – 
named “class action residual funds” – to 
be directed to Maryland’s many civil legal 
aid organizations.

Courts rely on their general equity pow-
er, or the doctrine of cy pres to justify the 
distribution of class action residual funds.  
Th e cy pres doctrine, borrowed from the es-
tates and trust context, refers to the French 
phrase, “cy pres comme possible,” which 
means “as near as possible.”  Under this 
equitable doctrine, funds can be redirected 
to another benefi ciary to fulfi ll, “as nearly 
as possible,” the donor’s original intent.  
In the class action context, the doctrine 
is used to distribute unclaimed portions 
of a class action judgment or settlement 

How a SCOTUS case involving Google may threaten 
access to justice in Maryland

The MSBA has been the voice of the legal profession in 
Maryland for more than 100 years. 
As we enter an era of dramatic change, we’re leveraging our history 
of success to build an organization for the attorneys of tomorrow. 
Future-focused: For our members. For the profession.

To watch The Future of MSBA, visit 
www.msba.org/TheFutureofMSBA

CONTINUED ON PAGE 16
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PRO BONO PROFILE

A conversation with 
Maria Ellena Chavez-Ruark, Esq.
PBRC Board President and 
Pro Bono Attorney

PBRC’s featured service opportunity
Volunteering with the Home Preservation Project for an Estate Planning Clinic 
or a Tax Sale Prevention Clinic
probonomd.org/homepreservation

For more informatoin about volunteering in Maryland, contact:
Annie Speedie, PBRC Director of Programming: aspeedie@probonomd.org, 443-703-3051.

Why did you decide to join PBRC’s board?  
I wanted to do something more than I was already 
doing.  I wanted to be part of PBRC because I was 
so taken with the people I had met there, from the 
leadership, to the staff  attorneys, to the volunteers.  

I’ve been a member of the MSBA since I was sworn 
into the bar almost 25 years ago. I believe in what 
it does, and I appreciate that they support pro 
bono through more than just words.  As the pro 
bono arm of the MSBA, PBRC provides training 
and support for volunteers, and for other pro 
bono organizations.  Th ey do remarkable work, 
and make a real impact in so many lives in our 
community. 

What is your fi rst memory of doing pro bono work?
Th ere was a case that I worked on about 20 years 
ago that has always stayed with me.  I represented 
a woman who had gone through sex reassignment 
surgery, had transitioned into being a woman, and 
wanted to change her name.  She felt that it was 
part of her identity. It was so important to her, and 
it went to the core of who she was.  I represented 
her in a name change proceeding. For me it was a 
few hours of time, but for her it was life-changing.  
For many, many years after that she and I stayed 
in touch.

When the order came, I personally delivered it to 
her, and she just sobbed and kept saying, “Th ank 
you! Th ank you! Th ank you!”  I think of her often.  
Th at was probably the single most gratifying piece 
of work I’ve ever done.

Did anything surprise you about volunteering 
with PBRC?
Th e thing that surprised me the most was how 
well-organized and well-managed the projects 
are.  I practice in one very specifi c area of law 
-- bankruptcy -- and I was very nervous about 
branching out into new areas such as drafting wills 
or negotiating utility bills.  Th at hesitation is what 
had kept me from volunteering for these projects 
in the past.

Th e staff  makes it so easy for the volunteers -- from 
the signup, to the training videos, to the day of the 
clinic.  When I showed up, they gave a 30-minute 
introduction, which gave me good perspective on 
what to expect.  Having staff  on site while I was 
actually meeting the clients was also very helpful.

I also like that it’s a limited time frame. You show 
up from nine to one.  You work for four hours, and 
you don’t have any ongoing responsibilities. So if 
I’m busy at work, I don’t have to juggle everything 
to have the time I need. 

What motivates you to do pro bono?
We want to live in great communities, but great 
communities don’t just happen if nobody’s putting 
work and time into them.  We have a very unique 
skill set as attorneys, to help people who need 
help.  I wish everyone knew how easy it is to 
volunteer and how great it feels afterwards.  It 
really is rewarding.

The Pro Bono Resource Center of Maryland
will match your skills with a wide range of  
pro bono opportunities. 
The Center welcomes  new volunteers  
dedicated to addressing issues impacting 
low income families and their communities.

520 W. Fayette St., Baltimore, MD 21201 | (800) 396-1274

PROFESSIONAL 
EXCURSIONS

ESCAPE | ENGAGE | EXPLORE

MARCH 31 - APRIL 6, 2019
Secrets Playa Mujeres Resort and Spa

Adult, All-Inclusive Property

Join MSBA in Playa Mujeres, Mexico 
for a one-of-a-kind professional 
learning excursion.
Learning, networking, and a beautiful world-class 
destination: you’ll fi nd them all at the MSBA Professional 
Excursion in Mexico. Meet fellow MSBA members in an 
all-inclusive resort setting and experience cutting-edge 
CLE, make connections with other professionals, and 
explore a new locale.

Contact the Travel Agent immediately if you are 
interested in Dreams family resort, next door. BOOK NOW MSBA.ORG/PROFESSIONAL-EXCURSIONS

PBRC PARTNER PROFILE:  

Maria Ellena 
Chavez-Ruark, Esq., 
Partner, Saul Ewing 
Arnstein & Lehr LLP

 
DESIGN YOUR CAREER AS A CONTRACTS MANAGER 

AT OUR BALTIMORE, MD OFFICE 

Ranked 73rd on ENR’s 2018 listing of the Top 500 Design Firms, RK&K is a 
team of talented engineers, construction managers, scientists and 
professional support personnel specializing in transportation, environmental 
and energy projects. 

RK&K is ranked #1 on Baltimore Sun’s 2018 Top Workplaces list for 
large companies. 

We are seeking a highly motivated Attorney - Contracts Manager to review 
project contracts, RFP’s and other key agreements for proper allocation of 
risk and compliance with contractual provisions. 

Requirements: 

 Experience with CPFF, T&M, IDIQ contract types, lump sum and 
typical contractual terms impacting engineering and construction (or 
closely related industry) 

 JD from ABA accredited law school & licensed in good standing in 
appropriate jurisdiction(s) 

 Thorough knowledge of contract provisions impacting our industry 
and the ability to effectively negotiate provisions 

 Ability to apply practical business judgment to balance risk and 
opportunity and provide advice on matters impacting “go/no go” 
decisions 

 Excellent problem-solving skills, responsive approach to client 
service and a “get things done” attitude  

 Gov’t contracting experience, including cost & pricing matters under 
Federal Acquisition Regulation (FAR) or willingness to learn 

RK&K offers an attractive salary & benefits package including PTO, health, 
dental, vision, life insurance and a 401(k) plan with company matching. 

Apply online at www.rkk.com/careers  
 
We are an equal opportunity employer that values diversity at all levels. All 
individuals are encouraged to apply. 
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“

KEYNOTE SPEAKER
Jeffrey Toobin CNN Chief Legal Analyst 
and Best-Selling Author

OUR 
BIGGEST EVENT 

OF THE YEAR

June 12-15, 2019
Ocean City, MD

MARYLAND STATE BAR ASSOCIATION

LEGAL SUMMIT & 
A N N U A L  M E E T I N G

2019

BRIAN E. FROSH
Maryland 
Attorney General

KARL A. RACINE 
D.C. 
Attorney General

Attorneys General Panel
Wednesday, June 12, 2-3 p.m.

Thought Leader Series

JAYNE MILLER 
Chief Investigative 
Reporter, WBAL-TV

Friday, June 14, 10-10:50 a.m.

FEATURED SPEAKERS

A great event for all 
members: Learning & 
networking for individuals, 
a team experience for 
colleagues and fun for 
vacationing families.

Earn up to 15+ CLE credits
with the surrounding MCLE 
states.

MSBA.ORG/ANNUALMEETING
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LEGAL NEWS

Our Personal Estate Planning Lesson Book presents all 
the basics of estate planning, wills and trusts in simple 
language. Our Lesson Book makes a great gift for your 
clients—or their young adult children. 

Contact us today to request your free copy, and ask about 
a bulk order for distribution to your clients.

Planning With Clients? 
BCF Can Help

Call 410-332-4171, or email plannedgiving@bcf.org 

2 East Read Street, 9th Floor 
Baltimore, Maryland 21202
410-332-4171 | www.bcf.org

Arbitrate the Bastard!
Waiving Arbitration Provisions
BY KENNETH A. VOGEL, ESQ.

Arbitrate the Bastard!  Somehow, it just doesn’t have a ferocious ring to it.  How does one get into arbitration? How can one get out?

Construction contracts typically have arbitration provisions as the mandatory dispute resolution proce-
dure.  In a past article, this author discussed cases in which non-parties to an arbitration contract can 
be compelled to arbitrate.  (“I Didn’t Sign It!” MSBA Bar Bulletin, Nov. 2018).  Th is article looks at how 

a party who signed a contract with an arbitration provision can nonetheless avoid mandatory arbitration.

Arbitration is a voluntary pro-
cedure.  Parties agree to arbitra-
tion by contract.  After a dispute 
arises, parties to a contract with 
an arbitration clause might de-
cide that they would rather have 
the court resolve their dispute.  
Th e parties can simply agree to 
opt out of arbitration.  Th ey have a 
right to mutually and voluntarily 
waive the arbitration provision by 
amending their contract.  Th ere 
are a number of reasons why 
they might do this.  Arbitration 
can be expensive.  Large ADR 
providers such as the AAA and 
JAMS charge administrative 
fees which greatly exceed court 

fi ling fees.  Th e arbitrators on 
their panel charge from $600 to 
$800 or more per hour, generally 
split between the parties.  On the 
other hand, judges are paid by the 
taxpayers.  Th ese high arbitration 
fees exclude some matters such 
as home warranty arbitrations 
and the like, which are done by 
panels providing a reasonable 
pre-determined fl at fee. 

For a large construction case, 
the cost of arbitration is not much 
compared with the amount of 
money at stake.  But for a small 
case, perhaps under $50,000 to 
$100,000, the cost of an arbi-
tration proceeding can become 

disproportionate to the amount 
in dispute.  Going to court might 
be much cheaper.

Th is is easier said than done.  
Th e arbitration clause was insert-
ed in the contract by one or both 
sides for a reason.  Parties might 
be hesitant to modify their con-
tract once the dispute has arisen.  
Th us, high arbitration costs may 
very well act as a deterrent to a 
party fi ling for the arbitration.  
Ironically, this might even deter 
the very party who put the arbi-
tration provision in its contract 
in the fi rst place!

“High arbitration costs may 
very well act as a deterrent 
to a party filing for the 
arbitration.  Ironically, 
this might even deter the 
very party who put the 
arbitration provision in its 
contract in the first place!CONTINUED ON PAGE 17
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BY DAVID TAYLOR, ESQ.

Most attorneys, particularly those who do not regularly 
practice in the field of intellectual property, tend to 
associate trademark registration with word marks, such as 
Nike, Amazon, Exxon, Google, and Pepsi, to name a few.  
However, such a narrow view of registration can prove to 
be a disservice to clients.  The U.S. Patent & Trademark 
Office (USPTO) does not limit federally registerable subject 
matter to words only.  

Trade dress, such as prod-
uct-packaging trade dress and 
product-design trade dress, as 
well as other “non-conventional” 
source identifiers such as colors, 
scents or fragrances, and sounds, 
potentially constitute register-
able subject matter.

The U.S. Court of Appeals 
for the Federal Circuit recently 
took up an appeal involving a 
product-design trade dress reg-
istration, specifically for Chuck 
Taylor All Star® shoes.  Converse, 
Inc. v. Int’l Trade Comm’n, 2016-
2497, --- F.3d ---, 2018 WL 6164571 
(Fed. Cir. Oct. 30, 2018).  Converse 
owns U.S. Trademark Registra-
tion No. 4,398,753 for the trade 
dress to the Chuck Taylor All 
Star shoes.  Although Converse 
claims to have been using the 
trade dress since 1932, it appar-
ently waited until 2012 to file a 
federal trademark application, 
which the USPTO issued as the 
‘753 registration in 2013.  The ‘753 
registration includes the design 
reproduced below, together with 
a description of the mark as 
“consist[ing] of the design of the 
two stripes on the midsole of the 
shoe, the design of the toe cap, 
the design of the multi-layered 
toe bumper featuring diamonds 
and line patterns, and the relative 
position of these elements to 
each other”:  

Converse filed a complaint 

in the International Trade Com-
mission (ITC) alleging that more 
than thirty respondents violated 
Section 337 of the Tariff Act of 
1930 for actions relating to im-
portation of shoes that Converse 
alleged infringed the ‘753 regis-
tration and Converse’s common 
law rights in the trade dress.  
Some of those respondents were 
alleged to have started infringing 
Converse’s mark before the 2013 
registration date, while others 
were alleged to have started after.  
By the time the case reached the 
Federal Circuit, only four respon-
dents (who intervened in the 

U.S. Supreme Court 
Addresses Secret Sales 
as Prior Art under the 
America Invents Act
BY DAVID TAYLOR, ESQ.

On January 22, 2019, the U.S. 
Supreme Court issued its 
long-awaited decision, 

Helsinn Healthcare S.A. v. Teva 
Pharms. USA, Inc., No. 17-1229, 
___ S.Ct. ___, 2019 WL 271945 
(2019), addressing the effect of 
Congress’ passage of the Lea-
hy-Smith America Invents Act 
(“AIA”) (2011) on prior art, in 
particular “secret sales.”

As discussed in my August 
2018 Bar Bulletin article, for an 
invention to be patentable it must 
be, among other things, novel 
and non-obvious over the prior 
art.  Prior to the enactment of the 
AIA, “prior art” included a sale or 
offer for sale that occurred in the 
United States more than one year 
prior to the effective filing date of 
a patent application, even if the 
sale or offer for sale was subject 
to a duty of confidentiality (also 
known as a “secret sale”).  35 
U.S.C. § 102(b) (pre-AIA); Special 
Devices, Inc. v. OEA, Inc., 270 F.3d 
1353, 1357 (2001).  

Many in the patent communi-
ty believed that the AIA changed 
the long-held pre-AIA precedent 
that “secret sales” are prior art 
that can invalidate a patent.  This 
belief stemmed from AIA Section 
102(a)(1), which provides that an 
inventor is “entitled to a patent 
unless … the claimed invention 
was patented, described in a 
printed publication, or in public 
use, on sale, or otherwise available 
to the public before the effective 
filing date of the claimed inven-
tion” (emphasis added).  (Section 
102(b)(1) identifies exceptions 
for disclosures made one year 
or less before the effective filing 
date.  These exceptions are not 
relevant to Helsinn.)  

Those advocating that the 
AIA changed the law argued the 
“otherwise available to the pub-
lic” language of the AIA’s Section 
102(a)(1) was a “catchall” that 
required all of the preceding cat-
egories of prior art, including “on 

sale” activities, to be “available to 
the public” in order to constitute 
prior art.  Indeed, that is how the 
U.S. Patent & Trademark Office 
(“PTO”) has interpreted the AIA.  
See Manual of Patent Examining 
Procedure (“MPEP”) § 2152.02(d).  

Helsinn involved agreements 
between the patentee Helsinn 
and MGI, a US company, under 
which MGI agreed to purchase 
a drug from Helsinn and to keep 
proprietary information con-
cerning the drug confidential.  
The agreements were publicly 
announced in a joint press release 
and a SEC filing, but neither 
disclosed the specific dosage 
formulations of the drug.  A 
patent application on the drug’s 
formulation was filed nearly two 
years later.

The District Court deter-
mined that the patented inven-
tion was not “on sale” under the 
AIA, despite the purchase agree-
ment, because the specific dosage 
formulations were not publicly 
disclosed in the announcements.  
Helsinn Healthcare S.A. v. Dr. Red-
dy’s Labs Ltd., 2016 WL 832089 
(D.N.J. Mar. 3, 2016).  The Federal 
Circuit reversed, 855 F.3d 1356, 
1360 (2017), but seemingly hinged 
its decision on the finding that the 
sale was “otherwise available to 
the public” because the existence 
of the sale was publicly disclosed 
by the announcements.

The Supreme Court affirmed, 
but on different grounds.  The 
Court unanimously held that 
secret sales remain on-sale prior 
art that can invalidate a patent 
under the AIA, irrespective of 
whether the “existence” of the 
agreement is publicly disclosed.  
In the words of the Court, “a com-
mercial sale to a third party who 
is required to keep the invention 
confidential may place the in-
vention ‘on sale’ under the AIA.”  
The Supreme Court reached its 
decision by couching the AIA as a 
“reenactment” of settled pre-AIA 

precedent on the meaning of “on 
sale,” and presuming that when 
Congress reenacted the same 
“on sale” language of the pre-AIA 
statute in the AIA it adopted the 
earlier judicial construction of 
that phrase.  The Supreme Court 
viewed the AIA’s addition of the 
“otherwise available to the public” 
catchall phrase as capturing ma-
terial that does not fit neatly into 
Section 102(a)(1)’s enumerated 
categories, although the Court 
did not hint at what that other 
“capture [d] material” may be.  

In the end, all of the scholarly 
and professional debate over the 
meaning of five words in the AIA 
has met a rather anticlimactic 
end.  To quote a famous proverb, 
the more things change, the more 
they stay the same.  Pre-AIA 
precedent perseveres.  An “on-
sale bar,” whether pre-AIA or 
AIA, is triggered if the invention 
is (1) the subject of a commer-
cial offer for sale not primarily 
for experimental purposes and 
(2) ready for patenting.  Pfaff v. 
Wells Elecs., Inc., 525 U.S. 55, 67 
(1998).  Confidentiality of the sale 
is irrelevant.  

Helsinn serves as a cautionary 
reminder to inventors seeking to 
protect their innovations, and 
to their attorneys, to conduct an 
adequate due diligence investiga-
tion by identifying activities that 
may trigger a bar to patentability 
under AIA Section 102(a), and 
calendaring dates associated 
with the bar to ensure that a 
patent application covering the 
innovation is timely filed in the 
PTO and thereby not susceptible 
to a genuine invalidity attack. 

David Taylor is a partner with 
the law firm of Berenato & 
White, LLC in its Bethesda 
office.  The firm concentrates 
its practice in the area of 
intellectual property.

CONTINUED ON PAGE 17

Finding 
Intellectual 
Property Right 
Under (Or On) 
One’s Feet

The validity 
of Converse’s 
trade dress 
turned on 
the issue of 
secondary 
meaning.
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2018 Farm Bill Makes 
Hemp Production 
Legal; But State Still 
Needs to Act to Take 
Advantage of Change

On February 19, 2019, the Maryland 
Judiciary will launch Maryland Electronic 
Courts (MDEC) in Baltimore County.

E-filing will be mandatory for attorneys 
filing cases in the District Court and the 
Circuit Courts in Baltimore County, as 
well as appellate filings that commence in 
Baltimore County. 

MDEC’s expansion increases efficiencies 
and productivity and allows attorneys more 
time to focus on other critical tasks for 
their clients. 

MDEC goals include:
• A streamlined electronic process
• Consistency in the user experience
• Greater efficiency in and between 

courts

Training opportunities and tutorials on 
how to file and serve electronically with 
the Maryland Judiciary are available for 
registered users. 

For questions regarding webinar training, 
contact mdcourts@service-now.com. 

Maryland Judiciary 
Launches MDEC in Baltimore County

BY PAUL GOERINGER, EXTENSION LEGAL SPECIALIST, UNIVERSITY OF MARYLAND

Farmers across the coun-
try are looking to begin 
producing hemp.  Th is has 

nothing to do with the advent of 
the legalization of marijuana as 
may be applicable from place to 
place.  Rather, these farmers are 
looking at the potential higher 
returns for hemp seed, fi ber, or 
oil markets compared to returns 
with traditional crops (such as 
wheat, corn, and soybeans).  Th e 
2018 Farm Bill removes hemp 
from the defi nition of marijuana 
under the Controlled Substances 
Act and allows states and tribal 
governments to begin developing 
hemp production plans.  Hemp is 
legal to grow in Maryland in cer-
tain situations, but the General 
Assembly needs to give the Mary-
land Department of Agriculture 
(MDA) the authority to develop 
a hemp production plan.  Th is 
tension between federal and state 
law is explored in this article.  

Under Section 12619 classi-
fi cation the defi nition of mar-
ijuana will no longer include 
hemp (12 U.S.C. § 802).  Section 
10113 defi nes hemp to be “the 

plant Cannabis sativa L. and any 
part of that plant, including the 
seeds thereof and all derivatives, 
extracts, cannabinoids, isomers, 
acids, salts, and salts of isomers, 
whether growing or not, with a 
delta-9 tetrahydrocannabinol 
concentration (THC) of not more 
than 0.3 percent on a dry weight 
basis.”  (7 U.S.C. § 1639o(1)).  Any 
hemp plants with a THC level 
greater than 0.3 percent on a 
dry weight basis is considered 
marijuana and still illegal under 
federal law.

To be legal, Section 10113 
requires that a state, tribe, or fed-
eral government develop a hemp 
production plan.  Using such a 
hemp production plan, a state, 
tribe, or federal government will 
monitor producers and regulate 
hemp production.  Section 10113 
lays out two routes for a producer 
to legally begin producing hemp.  
Th e fi rst route is for a state or 
tribal government to take charge 
of regulating hemp production 
within their boundaries.  To do 
so, a state department of agricul-
ture will submit to USDA a hemp 

production plan for approval.  
Th e hemp production plan must 
include: 
1. Th e system of land where hemp 

is being produced, including 
the legal description of the 
land.  Th e system will need to 
maintain land records for at 
least three years.

2. Te st i n g  p r o c e d u re s  t o 
demonstrate that hemp 
produced has less than 0.3 
percent THC concentration 
level per dry weight basis.

3. Procedures for destroying any 
plants and products with THC 
concentrations higher than 
allowed by the law.

4. Procedures to enforce the law.
5. Procedures for conducting at 

minimum annual inspections 
of a random sample of hemp 
producers to verify hemp 
produced in the state does not 
violate the law.

6. A system to convey hemp 
producers information to 
USDA

7. Certifi cation for USDA that the 
CONTINUED ON PAGE 18
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Evidence to Impeach 
or an Ethical Breach? 
Interpreting how social 
media research aligns 
with the professional 
conduct rules 

BY ERIN MCCARTNEY, ESQ. 

1	 ABA Model Rule of Professional Conduct 4.2.

With social media being all 
the rage, many people are turning 
to their favorite sites to share the 
details of their daily lives. Willing-
ness to disclose personal infor-
mation in such a carefree manner 
could be particularly helpful in 
the discovery phase of litigation. 
Snooping on opposing parties, 
witnesses, or jurors through 
social media can provide a trea-
sure-trove of information that 
ten years ago might have taken 
a private investigator months to 
obtain. A Google search alone can 
provide a subject’s age, address, 
occupation and possibly even an 
embarrassing high school por-
trait. However, lawyers need to 
be aware of the emerging ethical 
violations that could result from 
their sleuthing activities. 

Before Facebook, Instagram 
and LinkedIn, the Model Rules of 
Professional Conduct addressing 
communication with non-clients 
were a little more cut and dry. For 
example, Model Rule 4.2 advises 
that a lawyer shall not commu-
nicate with a person known to be 
represented by another lawyer in 
the matter, unless the lawyer has 
consent or is authorized to do 
so by law.1 This rule is intended 
to protect a represented party 
against possible interference by 
other lawyers and the uncoun-
seled disclosure of information 
relating to the representation. 
Given the straightforward lan-
guage of the rule, most lawyers 
would agree that defense counsel 
is barred from making a phone 
call to the plaintiff to obtain 

information to support their 
case. However, trying to interpret 
how social media’s ever-evolving 
communication features align 
with the professional conduct 
rules has many ethics experts 
scratching their heads. Although 
these online forums are fairly 
new, the professional conduct 
rules that apply to them are not. 

A few bar associations have 
addressed what constitutes on-
line “communication” as it relates 
to the professional conduct rules. 
The San Diego County Bar Associ-
ation reviewed a case in which the 
plaintiff ’s attorney was “friend-
ing” unhappy current employees 
of the defendant company with 
the intent to use information to 
advance the interests of his client. 

CONTINUED ON PAGE 18
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Continuing Legal Education Opportunities

Continuing Legal Education Department: Raising the Bar for Education
BY ANDREA TERRY, ESQ.

March is an action packed month for 
MSBA CLE as we present our fi rst series 
of appellate practice programs coming 
up in Baltimore City on March 5th and in 
Montgomery County on March 13th.  Lead 
by an esteemed panel of Maryland appel-
late judges and experienced attorneys, 
the programs feature a concise two hour 
format, during which attendees will learn 

eff ective brief writing and oral argument 
tips, and learn some unique features of the 
Maryland Court of Appeals, in addition to 
having a question and answer period with 
faculty.  Attendees will have the opportu-
nity to purchase the new, 2018 edition of 
Appellate Practice for Maryland Lawyers 
by Paul Mark Sandler and Steve Klepper 
(who also serve as faculty) at ten percent 

off  its regular price.
We’re also proud to present Allan 

Gibber’s “Recent Developments in Estate 
Administration” program on March 12th 
in Columbia, which will bring estate and 
trust lawyers up to date on the changes 
that have happened over the last year in 
statutory or case law for their practice area.  
Attendees will have the opportunity to 

purchase Gibber on Estate Administration 
in Maryland at a ten percent discount. See 
below for more detail and go to http://
msba.inreachce.com to register for any 
programs or their live concurrent webcast.

VIDEO REPLAYS

• Mindfulness as a Foundation for Ethical Lawyering - February 19, 2019, Baltimore, MD | 
February 21, 2019, Rockville, MD.

• Mental Health and the Law - March 5, 2019, Baltimore, MD | March 7, 2019, Rockville, MD. 
• New VA Wartime Pension Benefi t Laws: It Finally Happened! - May 7, 2019, Baltimore | 

May 9, 2019, Rockville, MD 
• Civil Pre-Trial Practice - May 28, 2019, Baltimore, MD | May 30, 2019, Rockville, MD 

NEW & RECENT PUBLICATION UPDATES
(All titles available in print and electronically)

NEW—Intellectual Property for Maryland Business and 
Litigation Lawyers: What You Need to Know but Didn’t 
Know to Ask, Second Edition
Th e Handbook is an essential, up to date and highly practical 
resource that explains everything about intellectual property 
law to business lawyers, litigators and business persons who 
need to understand patents, trademarks, copyrights and 
other forms of intellectual property.

NEW—Civil Pre-Trial Practice, 2019 Revised Edition 
(with downloadable forms) 
Th is is an essential reference to civil practice beginning with 
the initial contact with a potential client up to trial. Th e 
author provides the “nuts and bolts” for handling a lawsuit, 
including legal research, service of process, discovery, settle-
ment negotiations, pre-trial motions and trial preparation

NEW—Model Jury Selection Questions for Maryland 
Criminal & Civil Trials 
Select your jury using the easy, practicable sets of questions 
(separate sets of questions for civil and criminal trials), 
generously endorsed by the Maryland Court of Appeals. See 
Collins v. State, 452 Md. 614 (2017).

NEW—The Maryland Rules of Evidence 
Pocket Edition, 2018
Th is easy-to-carry pocket guide allows you to have the rules 
of evidence at your fi ngertips.

Appellate Practice for the Maryland Lawyer:  State and 
Federal, 5th Edition
Tailored for both expert practitioners and attorneys who 
rarely handle appeals in Maryland and  federal courts, this 
book guides one through the entire appellate process both 
in state and federal  courts, providing sample appellate 
submissions and tips on the standards of review, criminal 
appeals, appeals from administrative agencies, petitions 
for certiorari, the appellate brief, record extract (or joint 
appendix), and oral argument.

UPCOMING LIVE CLE PROGRAMS

Registration is open for:
• Family Law University - February 7, 2019 | 

Sheraton Columbia Town Center, Columbia, 
MD

• Appellate Practice in Maryland - March 5, 
2019 | John and Frances Angelos Law Center, 
University of Baltimore

• Recent Developments in Estate 
Administration - March 12, 2019 | Learning 
Commons, University of Baltimore

• Appellate Practice in Maryland - March 13, 
2019 | Universities at Shady Grove Conference 
Center, Rockville, MD

• Land Use Institute - March 20, 2019 | Sheraton 
Columbia Town Center, Columbia, MD

• New VA Wartime Pension Benefi t Laws: It 
Finally Happened! - March 27, 2019 | Ecker 
Business Center, Columbia, MD

• Th e Cybersleuth’s Guide to Fast, Free and 
Eff ective Investigative Internet Research
- March 29, 2019 | Ecker Business Center, 
Columbia, MD

• Finance for Lawyers - April 1, 2019 | Student 
Center, University of Baltimore

• Civil Pre-Trial Practice - April 24, 2019 | 
Learning Commons, University of Baltimore 

Registration Opening Soon! 
• Advanced Business Law Institute - April 18, 

2019 | Columbia, MD
• Hot Tips in Workers’ Compensation - May 9, 

2019 | Columbia, MD

NEW ONLINE, ON-DEMAND

• Family Practice Update - 
presented live August 9, 2018

• 2018 Succession Planning 
Seminar - presented live 
August 30, 2018

• Advanced Storytelling 
and Persuasion Skills with 
David Mann - presented live 
August 31, 2018

• Handling Collection Cases 
through Enforcement and 
Judgment - presented live 
September 18, 2018

• Advanced Real Property 
Institute - presented live 
October 9, 2018

• 2018 MSBA Immigration 
Law Section Fall 
Conference: Federal Court 
Litigation and SIJS Nuts and 
Bolts - presented live October 
9, 2018

• Financial Elder Abuse – 
2018 Update - presented live 
October 25, 2018

• 2018 Evidence and Family 
Law: Common Pitfalls and 
Practice Pointers - presented 
live December 19, 2018

Additional information and online 
registration available at
msba.inreachce.com

CONTINUED ON PAGE 19CONTINUED ON PAGE 19
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MSBA Lawyer Assistance 
Program Wellness TipSheet

BY LISA CAPLAN

Anyone who has heard me speak, read one of my tip sheets, or knows me, knows that I am 
a proponent of living in the moment and not a huge fan, for myself, of using social media. 
Everyone is diff erent and likes diff erent things so that is just the way I live my life, but I do 
believe that overdoing anything can have a negative impact.   

Technology is great and can 
be a very helpful tool, but like 
anything else, it has it’s pros 
and cons. It allows us to work 
remotely, faster, stay connected 
to friends, etc. On the other hand, 
it can lead to unhealthy things 
as well:  limiting interaction 
with others, creating anxiety by 
always being connected, leading 
one to always expect immediate 
responses, distracting us, and 
causing us to compare ourselves 
to others.

Tips for healthy internet use
1. Boundaries. If you don’t have 

boundaries for answering 

your phone, texting, emailing, 
etc. clients, friends and family 
will assume you are available 
all the time. For example, set a 
bedtime and decide for yourself 
what time you put the phone 
and all other screens away 
for the night. Create a system 
where you update your clients 
on their matters on a routine 
basis, and educate your clients 
on when you return calls, 
emails, etc. This will lower 
their anxiety and decrease the 
number of phone calls, emails, 
etc. from your client seeking 
an update.  Ultimately, this will 
have a healthy impact on you 

and your practice. 
2. No screens an hour before bed.  

Bright lights from the screens 
of  your devices can affect 
melatonin, a hormone that 
regulates your sleep.  So put 
the phone down, and create a 
healthy bedtime routine, that 
allows you to clear your mind 
and prepare for restful sleep.

3. Avoid looking up medical 
concerns on the internet.  Th is 
has been known to raise anxiety 
signifi cantly. Medicine is very 
complex and looking up your 
symptoms is only part of fi nding 
out what is going on.  If you don’t 
feel well go to your doctor and 

avoid the internet.
4. Enjoy the people you are with.  

I don’t know how many times 
I have been in a restaurant and 
seen people on their phones 
texting the entire time.  Maybe 
they need to be spending 
time with the people they are 
texting?  Have a “no phone” 
dinner rule.  Leave the phones 
in the other room and sit down 
with your family or friends for 

dinner and actually talk to 
each other.  

5. Don’t compare yourself to 
others.  Social media is a great 
way to connect with others, 
but it is only a snapshot into 
someone’s life.  It doesn’t give 
you the whole picture of what 
is going on in someone’s life.  
In other words, don’t assume 

CONTINUED ON PAGE 19

Disconnect
Technology and your Mental Health

Appraisal Services
•  For Lending Purposes
•  Real estate portfolios
•   Gifting & estate tax planning and reporting purposes
•  Corporate realty assets
•  Fair annual rental studies
•   Valuation of underlying assets for partnership purposes
•   Litigation Support
•   Date of Death Valuations

Gary L Sapperstein, MAI, SRPA, MRICS

Serving all of Maryland, including Baltimore, Washington, D.C. and Northern Virginia

Sapperstein & Associates, LLC 301-654-0214
appraisal@sapperstein.net

Established 1982Real Estate Appraisers • Consultants • Due Diligence and Valuation Specialists

7920 Norfolk Ave, Ste, 220, Bethesda, MD  20814

Leave the phones in the other 
room and sit down with your 
family or friends for dinner 
and actually talk to each other. 

“



MSBA.ORG   |   15

DEPARTMENTS

BY PAUL J. UNGER, AFFINITY CONSULTING GROUP

Very few new apps today grab my attention and keep my attention. Notability for the iPad 
has impressed me for years, and their latest update knocked my socks off  by adding the 
capability to search handwriting. Coupled with the iPad Pro and Apple Pencil, this $9.99 
iPad App is a must-have. It has completely replaced paper legal pads and journals for 
notetaking.
Notability performs three primary functions: handwriting/drawing, typing and synchronized 
audio recording.
Handwriting
Notability provides a great writ-
ing experience, with the ability 
to change the thickness of the 
point, add lines, width of lines, 
gridlines. All of these features 
are important to simulate an 
experience similar to writing on 
a piece of paper. With the release 
of the iPad Pro and Apple Pencil, 
I have yet to discover a better 
writing experience. It is so similar 
to writing on paper that I have al-
most completely stopped writing 
on paper-based legal pads.

You will enjoy the best expe-
rience with the 12.9” iPad Pro be-
cause it mimics the dimensions 
of an actual legal pad. I use it 
almost exclusively for legal pad 
note-taking and just email my-
self the PDF version of my notes 
and then save them within my 
document management system. 
Alternatively, you can save direct-
ly to Dropbox, Box, OneDrive, 
or even NetDocuments if that 
is your document management 
system. I have compared the writ-
ing experience with a SurfacePro 
and Lenovo Yoga using Microsoft 
OneNote, and I really enjoy the 
experience on the iPad with No-
tability much better. In part that 
is because the iPad is lighter and 
it’s just a better tablet. Simply put, 
it’s just plain easy and enjoyable. 
Writing on the Surface (or any 
other Windows-based tablet) is 
more work, a little awkward, and 
is still a little buggy switching 
between PC and tablet functions.

Notability has the ability to 
search text and fi nd pretty me-
diocre cursive handwriting. It is 
pretty impressive. Th e indexing 
and searching is instantaneous. 
Th e moment you close the doc-
ument, it is searchable.

Using the Apple Pencil is 
very natural and easy. It charges 
in minutes and holds its charge 

quite well. I’m not sure why they 
call it a pencil because it is truly a 
pen, pencil, marker, highlighter, 
etc. of any color or point size.

Typing
You can also use Notability like a 
word processor and simply type 
notes like you are typing a Word 
document. I strongly recommend 
an external keyboard lie Apple’s 
Smart Cover with the Integrated 
Keyboard.

Recording
You can also record audio of your 
meetings or within a classroom, 

and your audio recordings syn-
chronize with your notes. Th is 
is helpful if your notes aren’t 
complete.

Organize Notes in Notebooks – 
Save to your DMS
One of the most useful functions 
is easy access to all your notes, 
without having to carry around 
huge binders of paper. When 
you fi nish, save your notes in 
a notebook that you create for 
each of your matters/cases. Th is 
will keep your notes organized. 

Start Paperless and Stay 
Paperless with Notability

The Business of Law

Practice 
Management 
RESOURCE PORTAL

Find this article and much more at
MSBA.ORG/PRACTICE-MANAGEMENT-PORTAL

MSBA’s Practice Management Portal provides tools & resources to 
help you run your law practice.

TAKE YOUR PRACTICE TO THE NEXT LEVEL.
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SERVICES
ECONOMIST: Lost income, benefi ts and life-care plans valued for personal injury, wrongful death and em-
ployment cases. University professor with extensive experience. DR. RICHARD B. EDELMAN, 8515 Whittier 
Boulevard, Bethesda, MD 20817. (301) 469-9575 or (800) 257-8626. References and vitae on request. Visa/
MC. Please visit at: www.economic-analysis.com. 

CLASSIFIEDS

Send your latest news and 
updates for inclusion in Et Alia: 

BarBulletin@msba.org.

Andrew Illuminati

Alaina L. Storie 

Renee B. Sullivan

Justin B. Aronson

Heather Heiman

ET ALIA

Justin B. Aronson joined the law fi rm of 
Coon & Cole, LLC as a partner and manager 
of the fi rm’s new Easton offi  ce.  

Heather Heiman joined Maryland Vol-
unteer Lawyers Service (MVLS) as the 
organization’s new human traffi  cking pre-
vention project (HTPP) coordinator. Ms. 
Heiman will be responsible for expanding 
the organization’s legal services delivered to 
survivors of human traffi  cking. Previously, 
Ms. Heiman was the senior public policy 
attorney and forced marriage initiative 
project manager at Tahirih Justice Center 
in Falls Church, Virginia.

Andrew Illuminati joined Webb Corn-
brooks Wilber Vorhis Douse Leslie & 
Mathers, LLP, as an Associate Attorney. 
Mr. Illuminati’s practice focuses on criminal 
defense and civil litigation.       

Alaina L. Storie has been elevated to Part-
ner at the fi rm of Turnbull, Nicholson & 
Sanders, P.A.  Ms. Storie is the Chair of the 
Law Day Committee and Vice Chair of the 
Family Law Committee for the Baltimore 
County Bar Association.  She is former Chair 
of the Young Lawyers Committee. Ms. Storie 
will continue to focus her practice on family 
law matters.

Renee B. Sullivan has joined Council 
Baradel as an associate.  Ms. Sullivan con-
centrates her practice on estate planning 
and estate administration. 

FIRM NAME CHANGE:
Jensen, Hassani & Focas, P.A., has changed 
its name to Hassani, Focas & Fifer, P.A., 
after many years honoring the name of late 
co-founding partner, Wilbur Jensen.   Estab-
lished in 1988, the fi rm remains committed 
to advising clients with their Estate Plan-
ning, Estate and Trust Administration, Elder 
Law, Business, and Real Estate matters.  Th e 
fi rm can still be reached at 410-339-7313 or 
by mail at 22 W. Pennsylvania Avenue, Suite 
606, Towson, MD 21204.

fund to a charitable entity that will advance the 
interests of the class.

Class action lawsuits are often brought on behalf 
of consumers, low‐income individuals and others 
with small claims who, acting on their own, would 
be unable to assert a claim eff ectively against large, 
institutional defendants.  When those class actions 
are successful, the benefi t to each individual may 
be small, although the benefi t to the public at large 
is signifi cant. 

Civil legal aid organizations fulfi ll a purpose 
close to the goal of most class action lawsuits – to 

assert claims and provide a voice for low‐ and mod-
erate‐income Marylanders who would otherwise be 
unrepresented in dealing with large, institutional 
defendants.  Maryland’s civil legal aid organiza-
tions represent aggrieved individuals, and work for 
systemic change to support vulnerable individuals, 
families and communities.  Th ey are experts on the 
types of issues facing low‐income people, including 
consumer issues, public benefi ts, institutionalized 
persons, elder law, housing, protection from vio-
lence, child welfare, and family law.

Access to Justice
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Dateline
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12  Th e MSBA Estate and Trust Law Section
presents “Recent Developments in Estate Admin-
istration.”  Th e program, held at the University 
of Baltimore Learning Commons beginning at 
8:30am will cover changes in the law and proce-
dure in Maryland estate administration.  For more 
information and/or to register visit:  msba.org/
EstateAdministration2019

13  Th e MSBA CLE Department presents “Appel-
late Practice in Maryland.”  Th e 2.5 hour program 
begins at 12:30pm and will be held at the Uni-
versities of Shady Grove Conference Center.  Th e 
program will feature questions and answers on 
eff ective appellate practice with the Honorable 
CJ Patrick L. Woodward, the Honorable Daniel A. 
Friedman, and the Honorable Irma S. Raker..  For 
more Information and/or to register visit: www.
msba.org/AppellatePracticeRock.

20 Th e MSBA Real Property Section presents 
the “2019 Land Use Institute”.  Th e program will be 
held from 8:15am to 4:25pm at Sheraton Colum-
bia Town Center Hotel.  Attendees will hear from 
Maryland appellate judges and national and state 
practitioners about: Maryland appellate decisions, 
wireless transmitters, solar panels, RLUIPA, com-
prehensive rezoning legislation, micro breweries, 
Supreme Court decisions, and Maryland General 
Assembly legislation and more!  For more infor-
mation and/or to register visit:  www.msba.org/
LandUseInstitute.

21 Th e MSBA Diversity & Inclusion Committee
invites you to attend its Diversity & Inclusion Con-
ference to be held at the University of Baltimore 
School of Law from 8:30am to 4:30pm.  For more 
information and/or to register please visit: www.
msba.org/product/diversity-inclusion-conference.

26  Th e MSBA Litigation Section’s Appellate 
Practice Committee presents “Recent Impact De-
cisions of the Maryland Appellate Courts.”  Th e pro-
gram begins at 5:00pm and will be held at Robert 
C. Murphy Courts of Appeal Building in Annapolis, 
MD.  For more information and/or to register visit:  
msba.org/Recent-Impact-Decisions.

28  Th e MSBA and Wicomico County Bar Asso-
ciation are co-hosting a member meet & greet in 
Salisbury, Maryland from 4:00pm to 6:00pm.  More 
details to come.  To register, please visit:  www.
msba.org/product/joint-meet-and-greet-with-
wicomico-county.

29  Th e MSBA Elder Law and Disability Rights 
section presents “New VA Wartime Pension Benefi t 
Laws:  It Finally Happened.”  Th is new program will 
cover changes in the Veterans Aff airs rules regard-
ing war time pension benefi ts, and will be held at 
the Ecker Business Training Center in Columbia, 
Maryland.  Th e program begins at 8:30 am.  For 
more information and/or to register visit:  www.
msba.org/WartimePensionBenefi ts.

29  Th e MSBA presents “Th e Cybersleuth’s Guide 
to Fast, Free and Eff ective Investigative Internet Re-
search.”  Th e live program will be held at the Ecker 
Business Training Center in Columbia, Maryland 
from 8:30am to 4:30pm, and will also be available 
via webcast.  For more information and/or to regis-
ter visit:  www.msba.org/Cybersleuth19.

31 MSBA Professional Excursion to Playa 
Mujeres, Mexico begins.  Th e excursion provides 
a one-of-a-kind travel experience, where you can 
meet fellow MSBA members, gain valuable learn-
ing experiences, and explore a beautiful destina-
tion.  It’s not too late to book your trip!  For more 
information or to register visit:  www.msba.org/
professional-excursions.

CONTINUED ON PAGE 17

Remembering 
Linda Schwartz 
It is with great sadness that Paley Rothman announces the 
passing of our long-time partner, Linda Schwartz (Rosenthal). 
She was an amazing colleague, mentor and a friend to many and 
will be greatly missed.  Linda loved the profession of law and 
believed in public service. She was very active in the Maryland 
and Montgomery County Bars and served on the Maryland 
State Board of Law Examiners for many years.  In addition to 
many other Bar committee assignments and frequent speaking 
engagements, she served as an Adjunct Professor of Law at 
the Washington College of Law, American University and was 
a member of the American College of Real Estate Lawyers.  
Linda passed on January 16, 2019. 
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Th e arbitration requirement 
may be modifi ed, limited, waived 
or abandoned by the conduct of 
the parties.  If one side to a con-
tract with an arbitration clause 
elects to fi le a lawsuit, the other 
side, the defendant, has a choice.  
If it prefers to arbitrate, the defen-
dant can fi le a motion in court to 
stay the litigation and to compel 
arbitration.  Th ese motions are 
generally granted as arbitration 
agreements are enforceable.  
However, a defendant has the 
option to fi le his preliminary 
motions in court, to answer the 
complaint, to make his counter-
claim and to proceed with the 
court case as if the contractual 
arbitration clause did not exist.  

Assume that the court pro-
ceeding is not progressing in 
the way one side wishes it had 
because of unfavorable court 
rulings.  Can an unhappy side 
in court then change its mind 
and demand that the litigation 
be stayed pending arbitration?  
Probably not!  When address-
ing waiver, courts consider the 
amount of litigation that has 
occurred, the length of time be-
tween the start of the litigation 
and the arbitration request, and 
whether prejudice has been 
established.   Prejudice is the 
largest factor.  Th e courts will 
determine if the opposing party 
is procedurally and substantially 
harmed by enforcing the arbi-
tration clause and whether the 
opposing party will incur exces-
sive costs and delay by shifting to 
arbitration.  Obviously the party 
that fi led the court action waived 
arbitration.  Some courts have 
held that the mere fi ling by a 
defendant of a Fed. R. Civ. P. 12(b) 
or MD Rule Civ. 2-322 motion to 
dismiss on legal or procedural 
grounds might constitute its 
waiver of arbitration.  

Waiver may also be used 
as a contract defense.  A party 
argues that the court should 
not enforce that contractual 
provision against it.  Under the 
Federal Arbitration Act, the 
rights and liabilities of the parties 
are controlled by the state law of 
contracts.  Waiver occurs when a 
party takes actions inconsistent 
with an intention to enforce the 
arbitration clause.   Th e arbitra-
tion clause can also be attacked 
using general contract defenses, 
such as fraud, coercion, or lack 
of capacity.

A general contractor seek-
ing to collect its fee against its 
customer needs to be careful 
about who it uses as its debt 
collector.  Th e Maryland Court 

of Appeals in 2017 found that a 
debt collector waived the arbi-
tration provision of a credit card 
contract by fi ling a small claims 
action in MD District Court. Th e 
debt buyer was unlicensed under 
the Maryland Collection Agency 
Licensing Act.  Th e debtor col-
laterally attacked the District 
Court judgment against him.  Th e 
debt purchaser’s judgment was 
therefore invalidated due to its 
lack of a state license.  Th e fi ling 
of the lawsuit also precluded it 
from seeking arbitration as an 
alternative method to collect on 
the debt.  Put another way, you 
can’t dip your foot in the pool 
without taking a swim. 

In class action suits, the 11th

Circuit found that the court has 
no jurisdiction over unnamed 
putative plaintiff s as to waiver.  
Th e defendant could not fi le a 
conditional arbitration motion 
against possible future adver-
saries as the court did not have 
jurisdiction over those potential 
members of the class. 

Public policy or state law 
might permit a party to avoid 
an arbitration provision.  For 
example, a proceeding which 
puts an unfairly high cost on 
a participant might not be 
enforceable.  So might a clause 
which requires that arbitration 
take place out of state.  

Home improvement con-
tractors who sign construction 
agreements with elderly home-
owners might fi nd that a court 
will not enforce the arbitration 
provision in its agreement under 
the right set of circumstances.  
Th is can profoundly aff ect the 
cost of the litigation for a gen-
eral contractor who might have 
otherwise planned on being 
self-represented in an arbitration 
forum.  Th e company might then 
be compelled to engage an at-
torney to represent it in court. 

Kenneth A. Vogel, Esq. 
practices business law and 
civil litigation in Maryland and 
Washington, DC.  He is also 
the Maryland and DC state 
representative of Construction 
Dispute Resolution Services, 
an international provider of 
mediation and arbitration 
services. He wishes to thank 
his wife for her patience and 
tireless reading of many edits 
to his articles.

Arbitrate the Bastard
CONTINUED FROM PAGE 9

Intellectual Property
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Federal Circuit appeal) remained.  
Th ose respondents challenged 
the validity of Converse’s regis-
tration and mark.

All trademarks advance con-
sumer protection by serving to 
indicate a product’s source.  A 
mark can serve this function and 
thus be distinctive in one of two 
ways.  First, a mark is inherently 
distinctive if its intrinsic nature 
serves to identify a particular 
source.  Second, a mark can 
acquire distinctiveness if it 
develops “secondary meaning,” 
which occurs when the primary 
signifi cance of the mark to the 
public is to identify the source 
of the product rather than the 
product itself.  In Wal-Mart Stores, 
Inc. v. Samara Bros., Inc., 529 U.S. 
205, 216 (2000), the U.S. Supreme 
Court held that product-design 
trade dress can never be inherent-
ly distinctive, but must acquire 
distinctiveness (or secondary 
meaning) through use.  Th us, the 
validity of Converse’s trade dress 
turned on the issue of secondary 
meaning.

Converse’s common law 
rights and the ‘753 registration 
both cover the same mark in 
the form of its product-design 
trade dress. Federal registration 
aff ords a trademark owner ad-
ditional rights not provided by 
common law.  One such right is 
a presumption that a registered 
mark is valid, including that the 
mark has acquired secondary 
meaning (if not inherently dis-
tinctive).  Th is presumption shifts 
the burden of persuasion and the 
initial burden of production to 
the party challenging the mark 

(here the respondents), requiring 
the challenger to rebut the pre-
sumption.  In the case of common 
law rights, however, the burdens 
rested on Converse because there 
was no such presumption.

Because each of the remain-
ing respondents had started their 
alleged infringement before the 
2013 issuance date of Converse’s 
‘753 registration, they argued that 
the presumption of validity of the 
‘753 registration (conferred at the 
time of registration) did not apply.  
Th e Federal Circuit agreed, and 
vacated and remanded the case 
to the ITC, with instructions that 
Converse be required to establish 
secondary meaning before the 
fi rst infringing use by each of the 
remaining respondents, without 
the benefi t of the presumption 
aff orded by the ‘753 registration.  

Th e Federal Circuit’s decision 
serves as a reminder of the im-
portance of not only identifying 
a client’s intellectual property, 
but also moving quickly to secure 

protection in it, whether that 
protection involves a federal 
trademark registration, a patent, 
or a copyright registration.  One 
question that was not answered 
by the Federal Circuit’s opinion 
is why it took until 2012 to fi le a 
federal trademark application, 
given that Converse purported 
to have been using the underlying 
trade dress since 1932.  Had Con-
verse obtained its registration 
earlier, it may have benefi tted 
from the presumption of validity, 
including secondary meaning, 
and likely would have achieved 
incontestable status and made 
any challenge to its registration 
more diffi  cult. 

David Taylor is a partner with 
the law fi rm of Berenato & 
White, LLC in its Bethesda 
offi  ce.  The fi rm concentrates 
its practice in the area of 
intellectual property. 

In the past, courts have found 
civil legal aid organizations to 
be appropriate recipients of 
class action residual funds for 
two basic reasons:  civil legal aid 
programs commonly represent 
the “next best use” of unclaimed 
funds to indirectly benefi t mem-
bers of a class under the cy pres 
doctrine. Th e underlying mission 
of civil legal aid organizations for 
the poor is consistent with the 
purpose of class action lawsuits 
and Rule 23 of the Federal Rules 
of Civil Procedure.  Rule 23 rec-
ognizes the need to protect the 
legal rights of those who, because 
of their economic position, would 
otherwise be unrepresented.

Threat to the Cy Pres Funding 
Stream
While the exact amount of funds 
going to civil legal aid organiza-
tions in unknown, according to 
the American Bar Association, 
about $15.5 million is funneled 
annually to civil legal aid orga-
nizations nationwide via cy pres. 

Th ere is fear that this fund-
ing stream may be threatened.  
During oral argument in the 
Frank v. Gaos case, justices debat-
ed whether the indirect benefi ts 
of cy pres settlements ran afoul of 
Rule 23(e) of the Federal Rules of 
Civil Procedure, which required 
class action settlements be “fair, 
reasonable, and adequate.” 

The National Legal Aid & 
Defender Association, together 

with the Association of Pro Bono 
Counsel and six other legal aid 
groups fi led an amicus brief in the 
case, arguing that federal courts 
have developed appropriate lim-
its to the use of cy pres awards. 
Th eir brief also made the case 
that awarding cy pres sums to 
legal aid groups is in keeping with 
the very practice of class actions.

“Class actions exist to provide 
access to the courts for those 
who could not otherwise aff ord 
to litigate a legitimate claim; 
legal aid organizations serve the 
same purpose, because legal aid 
organizations exist to help those 
who would otherwise not be able 
to obtain the protections of the 
justice system,” the brief stated. 
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Th e committee acknowledged 
that social media has opened a 
broad platform on which people 
can place personal information, 
but that the ethics rules impose 
limits on how attorneys may 
obtain information shielded by 
privacy settings. Th ey opined that 
an attorney is barred from mak-
ing an ex parte “friend” request of 
a represented party but that they 
can “friend” an unrepresented 
party if they disclose the purpose 
of the request. Essentially, the 
opinion determined that no one 
– represented or not – should be 
misled into accepting an online 
“friendship.”2

Th e New York City Bar Associ-
ation’s Committee on Profession-
al and Judicial Ethics also consid-
ered this query. Th ey agreed with 
the San Diego opinion that an 
attorney cannot “friend” a repre-
sented party. However, they made 
a distinction regarding commu-
nication with an unrepresented 
party. The New York opinion 
determined that if the attorney 
uses their real name and profi le 
to send a “friend” request to an 
unrepresented person, they do 
not have to disclose the reasons 
for making the request.3 Which 
begs the question – is it ethical 
to engage a third party, whose 
name would not be familiar to 
the represented party, to make 
contact with a represented party? 

In a recent personal injury 
case, two New Jersey defense at-
torneys were scanning the plain-
tiff ’s Facebook page, which was 
open to the public. Th ey saved 
comments, pictures and videos 
that supported their client’s case. 
Soon after, following the advice 
of his counsel, the plaintiff  made 
his profi le private. Undeterred, 
the defense attorneys engaged 
a female paralegal to send the 
plaintiff  a “friend” request, which 
he accepted. Th e attorneys start-
ed collecting information on the 
plaintiff , including videos of him 
wrestling and partying, which 
they intended to use to impeach 
his claims of permanent injuries.4

Again, Model Rule 4.2 pre-
vents attorneys and their staff  
from personally contacting 

2 San Diego County Bar Association 
Legal Ethics Opinion 2011-2.
3 The Association of the Bar of the 
City of New York Committee on Profes-
sional and Judicial Ethics Formal Opin-
ion 2010-02
4 John J. Robertelli v. The New Jer-
sey Offi  ce of Attorney Ethics (A-62-14) 
(075584) (New Jersey Supreme Court 
4/19/16).
5 The Philadelphia Bar Association 
Professional Guidance Committee Opin-
ion 2009-02.

represented clients without 
consent from their counsel. In 
this case, the plaintiff ’s counsel 
argued that improper party 
contact occurred when the de-
fense attorneys’ paralegal sent a 
“friend” request without seeking 
permission from the plaintiff ’s 
attorney. After an investigation, 
the New Jersey ethics offi  ce fi led 
a formal complaint against the 
defense attorneys for: (1) com-
municating with a represented 
party (2) failing to supervise a 
subordinate lawyer (3) failing to 
supervise a non- lawyer assistant 
(4) inducing another to violate 
the rules of professional conduct 
(5) conduct involving dishonesty, 
fraud, deceit and misrepresenta-
tion, and (6) conduct prejudicial 
to the administration of justice. 

Th e Philadelphia Bar Asso-
ciation Professional Guidance 
Committee took this analysis 
a step further by considering 
whether a lawyer who wishes 
to access the restricted social 
networking pages of an adverse, 
unrepresented witness to obtain 
impeachment information, may 
enlist a third person. Like the 
New Jersey case, the third person 
would use their real name, which 
the witness would not recognize, 
and would not reveal that they 
are affiliated with the lawyer 
or the true purpose for seeking 
access. The intention would 
be to provide the information 
posted on the pages to a lawyer 
for possible use antagonistic 
to the witness. Ultimately, the 
committee opined that a lawyer 
cannot hire a third person, even 
if they use their real name, to 

“friend” an unrepresented party 
to gain access to their restricted 
pages because they are merely 
working on the attorney’s behalf.5

These cases and opinions 
reveal the challenge that judges 
and ethics experts are facing 
in determining the appropri-
ate balance between allowing 
unfettered access to public in-
formation on the Internet and 
intruding on the attorney-client 
relationship. However, based on 
the case law and opinions that 
have addressed these scenarios, 
the consensus appears to be that 
lawyers should avoid communi-
cations with represented parties 
on social media. Consequently, a 
lawyer should not send “friend”, 
“follow” or “connect” requests 
to opposing parties known to be 
represented by counsel in order 
to gain access to those parties’ 
private social media content. On 
the other hand, viewing publicly 
accessible social media content, 
that does not trigger communi-
cation with a represented party, 
is generally considered fair game. 

When it comes to commu-
nicating on social media with 
unrepresented third parties, a 
lawyer should err on the side 
of caution. As with represented 
parties, publicly viewable social 
media content is generally ac-
ceptable. However, if the infor-
mation sought is fi ltered by pri-
vacy settings, ethical constraints 
may limit the lawyer’s options for 
obtaining it. 

Social media profi les could 
also provide lawyers with valu-

Evidence to Impeach
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29 W. Susquehanna Avenue, Suite 202, Towson, Maryland 21204

(410) 339-4100 • TNSFamilyLaw.com

TURNBULL, NICHOLSON & SANDERS, P.A.  
is thrilled to announce that  

 

ALAINA L. STORIE  

has joined  

CHRISTOPHER W. NICHOLSON, MARY ROBY  
SANDERS & REBECCA A. FLEMING  

as a Partner in the firm. 

The firm shall continue to concentrate its  
practice in the negotiation, litigation, arbitration and  

mediation of Family Law matters. 

Farm Bill
CONTINUED FROM PAGE 11

state or tribe has the resources 
and personnel to carry out 
the requirements of the hemp 
production plan.

A producer must comply fi rst 
with the state’s hemp production 
plan before legally growing hemp.  
Currently, these plans are expect-
ed to take a year to 18 months 
for states to fi nalize and USDA 
to approve.  Note that Section 
10113 does not allow anyone with 
a felony drug conviction within 
the past ten years to grow hemp 
under a hemp production plan.

If the state or tribal govern-
ment does not have an approved 
production plan, then a producer 
may still be able to produce hemp 
under a hemp production plan 
developed by USDA.  For example, 
if state law still classifi es hemp 
as a controlled substance, then 
Section 10113 will not preempt 
this.  Section 10113 allows states 
or tribal governments explicitly 
to prevent hemp production in 
their boundaries.  If the state 
or tribal government does not 
criminalize hemp production, 
then the USDA hemp production 
plan will need to meet the same 
minimum criteria required for 
states and tribal governments.

Maryland’s criminal law cur-
rently excludes hemp from the 
defi nition of marijuana.  Section 

5-101 excludes “the plant Canna-
bis sativa L. and any part of such 
plant, whether growing or not, 
with a delta-9-tetrahydrocan-
nabinol concentration that does 
not exceed 0.3% on a dry weight 
basis.”  (Md. Code Ann., Crim. 
Law. § 5-101 (r)(2)(vi)).  Currently, 
the Maryland General Assembly 
would need to give MDA the 
authority to create a hemp pro-
duction plan (Md. Code Ann., 
Agric. §§ 14-101 to 14-102).  MDA 
only has the authority to create a 
hemp pilot research program and 
would need additional authority 
to develop the hemp production 
plan and any additional protec-
tions that the General Assembly 
may want to add beyond what the 
2018 Farm Bill does. Until then, 
hemp remains illegal to produce 
in the state.

One important note about 
the 2018 Farm Bill, Section 10114 
allows for hemp products to 
be transported freely through 
states.  States can still ban hemp 
products, but the state would 
not be able to limit transporta-
tion through the state of hemp 
products bound for other states.  
But until USDA approves hemp 
production plans, hemp can only 
legally be grown under existing 
state research programs. 

Become a contributing author 
for MSBA’s Bar Bulletin.

The Bar Bulletin is now 
accepting articles on a variety 
of topic areas each month.

INTERESTED? Submit articles to BarBulletin@msba.org
or visit msba.org/BarBulletin.

BUILD YOUR 

PROFESSIONAL 

PRESENCE



MSBA.ORG   |   19

Disconnect
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someone’s life is exactly what 
you see on social media, and 
don’t compare yourself to 
them.  Comparing yourself 
to others can lower your self 
esteem, increase depression 
and anxiety.

6.	Stay in the moment.  Social 
media can keep us from enjoying 
our lives in the moment or 
help you avoid improving 
what might be causing your 
unhappiness. Constantly 
checking your device  and 
lo oking for  vali d ation , 
attention, or affirmation 
from others, consciously or 
subconsciously, can increase 
your anxiety.

7.	Use devices with intent.  
Rather than living your life 
on autopilot, know why you 
are doing what you are doing.  
Make a choice to decide when, 
where and with whom you 
will be in contact.  We lose out 
on life when we are not living 
with intent and making active 

decisions in our life.
8.	Take a look at your internet 

and social media use.  If you 
think you use too much,  you 
most likely are.  If you feel like 
internet and social media use 
has taken over your life, reach 
out to the Lawyer Assistance 
Program. 

For assistance, please con-
tact the Lawyer Assistance 
Program for free, confidential 
counseling. We have a network 
of counselors throughout Mary-
land. Jim Quinn, Lawyer Assis-
tance Director, (443) 703-3041, 
jim@msba.org; Lisa Caplan, 
LCSW-C, Associate Director, 
(443) 703-3042, lisa@msba.org. 
24/7 Toll Free 1(888) 388-5459. 

Lisa Caplan, LCSW-C has over 
20 years experience in her 
field, and extensive experience 
working with lawyers and 
judges in the areas of mental 
health, substance abuse and 
trauma.

Evidence to Impeach
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Pleading Causes of Action in 
Maryland, 6th Edition
The Sixth Edition is the au-
thoritative reference for filing 
causes of action on civil actions 
on a  broad range of subjects. It 
examines and analyzes cases, 
statutes, treatises and other 
reference  sources on Maryland 
law and pleading, and has been 
revised to address evolving 
requirements in various areas 
of practice.

UPCOMING SPRING 
2019 CLE PUBLICATION 
UPDATES

(Details available soon)

•	 Using & Drafting Trust in Estate 
Planning, 2019 Revised Edition

•	 Maryland Divorce & Separation 
Law, Tenth Edition

•	 Maryland Automobile Accident 
Deskbook, Third Edition

•	 Practice Manual for the 
Maryland Lawyer, Fifth Edition

•	 Maryland Civil Pattern Jury 
Instructions, Fifth Edition—2019 
Replacement Pages

Order your copies today @ 
msba.inreachce.com

able insight into a prospective or 
sitting juror’s mindset. Routinely 
monitoring the online accounts 
of jurors to access educational 
background, political affiliations 
and what they “follow” could 
prove useful during the course of 
a trial. This raises an interesting 
dilemma, however, for attorneys 
navigating the ambiguous line 
between diligently representing 
the client and complying with 
the ethical rules regarding com-
munication. 

In a formal opinion, the 
ABA opined that a lawyer may 
passively review a juror’s public 
presence on the Internet, but may 
not communicate with a juror. 
Although the opinion acknowl-
edged that an attorney’s ability 
to conduct internet research on 
prospective jurors has become 
a fundamental component of 
effective client representation 
in many jurisdictions, request-
ing access to a private area on a 
juror’s profile page is considered 
communication which may be 
constrained by the ethics rules.6 

The New York City Bar also 
issued a formal opinion on this 
matter. The opinion maintains 
that attorneys may research 
jurors online, only if, as a result 
of the search, the juror does not 
receive a “communication.”7 The 
opinion specified that if an attor-
ney views a juror’s social media 
page and the juror receives an au-
tomated message that a potential 
contact has viewed their profile, 
even if the attorney is entirely 
unaware that the automated 
message was sent, the attorney 
has arguably “communicated” 
with the juror. This is in con-
trast to the ABA opinion which 
is indifferent to whether or not 
a juror becomes aware that the 
lawyer is reviewing their social 
media presence. 

Although recent ethics opin-
ions regarding permissible online 
jury research are not unanimous, 
most agree that lawyers are 
permitted to view public posts. 
However, attorneys should not 
use deception or conceal their 
identities by using pseudonyms 

6	 The ABA Standing Committee on Ethics and Professional Responsibility Formal Opinion 466.
7	 The Association of the Bar of the City of New York Committee on Professional and Judicial Ethics Formal Opinion Formal Opinion 
2012-2 (May 2011).
8	 ABA Model Rule of Professional Conduct 3.4.
9	 Allied Concrete Co. v. Lester, 736 S.E.2d 699 (Va. 2013).
10	 Professional Ethics of the Florida Bar Opinion 14-1. 

or other peoples’ accounts to 
gain access to a juror’s website 
or to obtain information. Third 
parties working for the benefit 
of or on behalf of an attorney 
should also comport with the 
same restrictions. 

As previously discussed, pe-
rusing non-clients’ online profiles 
can be useful but attorneys need 
to be cognizant of their own 
clients’ social media posts as 
well. While no lawyer wants to 
discover embarrassing photos 
or comments on a client’s profile 
page, the ethics rules prohibit an 
attorney from unlawfully altering 
or destroying evidence or assist-
ing others in doing so. Model Rule 
3.4 advises that a lawyer shall 
not unlawfully obstruct another 
party’s access to evidence or un-
lawfully alter, destroy or conceal a 
document or other material hav-
ing potential evidentiary value.8 
While setting fire to a bin full of 
incriminating documents may 
be tempting, it would most likely 
land an attorney in front of the 
disciplinary board! In the world 
of social media, no matches are 
needed. With a click of a button, 
one can edit a post or delete a pic-
ture. The two situations, though, 
are analogous. 

Spoliation of evidence is a 
serious offense and social media 
posts and profiles are no excep-
tion. There was a wrongful death 
case in Virginia in which the 
plaintiff ’s attorney instructed the 
client to delete content from his 
Facebook page that depicted him 
as something less than a grieving 
widower.9 The attorney also had 
his client sign sworn interroga-
tories stating he did not have a 
Facebook account. Following a 
large verdict for the plaintiff, de-
fense counsel brought a motion 
for new trial based on spoliation 
of evidence. The trial judge cut 
the damages award in half and 
imposed sanctions, most of 
which were against the plaintiff ’s 
counsel, for an “extensive pattern 
of deceptive and obstructionist 
conduct.” The plaintiff ’s attorney 
had his license to practice law 
suspended for five years. 

Although the ethics rules 
address spoliation of evidence, 
they are unclear as to whether 
a lawyer can advise a client to 
“clean up” their social media 
pages. A Florida attorney who 
handled personal injury and 
wrongful death cases, asked 
the ethics committee whether 
she was permitted to advise her 
client to remove embarrassing 
posts before filing litigation. The 
committee opined that a lawyer 
may advise a client pre-litigation 
to change privacy settings on the 
client’s social media pages so that 
they are not publicly accessible. 
Provided that there is no violation 
of the rules or substantive law 
pertaining to the preservation 
and/or spoliation of evidence, 
the lawyer also may advise that 
a client “take down” social media 
content relevant to the foresee-
able proceeding as long as the 
information or data is preserved. 
Unless an appropriate record of 
the social media content is pre-
served, a party or nonparty may 
not delete information from a so-
cial media profile that is subject 
to a duty to preserve.10

Although social media sites 
can provide many benefits, the 
instant and easy accessibility 
of them may not leave time for 
caution or reflection before div-
ing into an online investigation. 
Much like using a photo-shopped 
image on a dating site, trickery 
and deception are not appreciat-
ed in the realm of legal ethics. Eth-
ics committees disapprove when 
lawyers attempt to gain access to 
non- public social media content 
by using dishonesty, pretext, 
false pretenses, or an alias. Being 
aware of recent decisions and 
opinions while walking the fine 
line between minding the ethics 
rules and zealously defending a 
client, could make the difference 
between great trial strategy and a 
serious ethical violation. When in 
doubt, think about how a social 
media communication would 
translate as a traditional phone 
call or letter and conduct your 
actions accordingly.  

When it comes to communicating on social 
media with unrepresented third parties, a 
lawyer should err on the side of caution. “
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