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I am honored to serve the 1,572 members of the State Bar 
Association-Litigation Section as your 2018/2019 Chair.  I 
would like to thank our 2017/18 Chair, Mary Ellen Flynn, 
for all of her hard work and leadership this past year.  I have 
served on the Section Council for the past eight years and 
have seen with each passing year, the increase in the energy 
level and productivity our Council.  With little doubt, Mary 
Ellen has set a high bar for me and future Section leadership.

In addition to this issue of The Litigator, I’m excited to let you 
know of the great programming the Section Council has orga-
nized for the year, most of which will be coming to fruition this 
spring.  This year, we have dedicated our programing to appel-
late practice, and our first program focused on practice before 
Maryland’s appellate courts.  On November 16, we hosted an 
“Appellate Nuts & Bolts” program at the Columbia Shera-
ton.  We were fortunate to have a truly all-star panel, which 
included Judge Michele D. Hotten of the Court of Appeals, 
Judges Alexander Wright and Matthew Fader of the Court of 
Special Appeals, as well as appellate practitioners Julia Doyle 
Bernhardt, Chief of Civil Litigation, Office of the Attorney 
General and J. Bradford McCullough, Partner - Lerch, Early & 
Brewer, Chartered.  Over fifty attendees received expert advice 
on the appealable judgments, cert. petitions, preservation, issue 
selection and prejudicial error as well as brief writing and oral 
argument.  Our thanks to our panelists and to Erin Risch and 
Steve Klepper for organizing and participating in this event.

On March 26 we will be hosting a Maryland appellate 
roundup, to discuss the most consequential cases of the recent 
terms of our appellate courts.  We thank the Court of Appeals 
for allowing us to hold the event at the Murphy Courthouse 
in Annapolis.  Details of the event will be released soon, so 
please do take note of upcoming emails regarding this event.  
And certainly feel free to pass along to your colleagues and 
others in the legal community.  Our panel again will consist 
of appellate practitioners and judges.   Like our fall event, 
we expect this one to be a sellout.  Our thanks again to Steve 
Klepper, Andy Baida and Brad McCullough for organizing.

Over the past seven years the Section has hosted a dinner to 
honor a Maryland judge who exemplifies committed knowledge 
of the law, fairness and integrity, along with service to the judi-
ciary, the Bar and the community.  Last year we were honored 
to give this award to Judge Kathleen Cox, Administrative Judge 
of the Circuit Court for Baltimore County.  Over 150 people at-
tended the event, including Judge Cox’s family, friends, former 
law clerks and judges from every part of the State.  This year’s 
award will be given on April 11 at our Judge’s Dinner to be 
held at the Double Tree Hotel in Annapolis.  Our thanks to 
Lydia Lawless and Erin Risch for their leading roles in organiz-
ing this year’s event and we look forward to seeing you there.

On February 11, 1818, the Maryland General Assembly 
passed a law imposing a tax on all banks with branches 
in Maryland, which were not chartered by the legislature.  
James McCulloch, Baltimore branch manager of the feder-
ally chartered Bank of the United States, issued bank notes 
without paying the Maryland tax.  Such sets the stage for the 
Supreme Court’s 1819 decision in McCulloch v. Maryland.  

On the 200th anniversary of this landmark decision, The Liti-
gation Section, Federal Bar Association, American College of 
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MarcusBon-
sib, LLC prin-
cipal Bruce L. 
Marcus has 
been named 
Litigator of 
the Year by the 
MSBA, Liti-
gat ion Sec-
tion.  Bruce’s 

selection was based on his highly regarded 
litigation skills, his professionalism and ci-
vility as well as is contributions to the pro-
fession and community.  The award was 
presented at the Section’s annual meeting 
at the MSBA conference in June 2018.

Admitted to the bar in 1979, Bruce has 
over 35 years litigation experience, pri-
marily focused on criminal and civil trials 
and appeals in both state and federal court.  
Prior to forming MarcusBonsib, LLC in 
1990, he served as an associate in a gen-
eral practice law firm and as a Senior Trial 
Counsel for the Prince George’s County 
Office of the Public Defender from 1980 to 
1988.  Bruce also served as Special Coun-
sel to Prince George’s County from 1988 
through 1994.  He has been appointed by 
the Court of Appeals to serve on the Board 
of Law Examiner’s Character Committee 
and since 2014, has served on the Court’s 
Rules Committee.  From 1986 through 
1998 he was a member of the Attorney 
Grievance Commission Inquiry Panel.  He 

bruCe l. MarCus

was twice elected by the Prince George’s 
County bar to serve as its representative 
on the Governor's Judicial Trial Courts 
Nominating Commission.  Bruce is a 
permanent member of the Fourth Circuit 
Judicial Conference.  He is a Fellow of 
the American College of Trial Attorneys 
and AV rated by Martindale-Hubbell.  

In addition to his practice and bar re-
lated activities, Bruce has served on the 
Faculty at Prince George's Community 
College.  He was a Member of the Board 
of Regents for the University of Maryland 
from 2001 through 2003 and was ap-
pointed by Senate President Mike Miller 
to serve as Chair of a select committee 
to study Maryland’s campaign finance 
laws.  In addition, Bruce has served as 
counsel to the Maryland Democratic Party.

Those who have tried cases against Bruce, 
or who have worked with him, know first-
hand that he is the consummate profession-
al, not only in his preparation and advo-
cacy, but in his interactions with opposing 
counsel, witnesses and the court.  He has 
been a friend and confidant to judges, attor-
neys, elected officials as well as many less 
prominent members of our community.  
Bruce received his undergraduate de-
gree from the University of Maryland 
in 1976 and his law degree from the 
Catholic University of America in 1979.

Bruce Marcus and 
Judge Harrell
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new laws in effeCt oCtober 1
By JereMy M. Mccoy

The majority of bills passed by the Maryland General As-
sembly and signed by the Governor during the 2018 legisla-
tive session (which met from January through April) went 
into effect on October 1, 2018.  The following is a brief 
summary of some of the bills that took effect on October 
1st that may be of interest to the members of the Litigation 
Section.  More information about the following bills and 
others not listed below may be found on the Maryland Gen-
eral Assembly website: http://mgaleg.maryland.gov/webmga/.

Civil Law 
Voiding sexual harassment waivers (Chs. 738 and 739) (LE § 
3-715).  Establishes that, except as prohibited under federal law, 
a provision in an employment contract, policy, or agreement that 
waives any substantive or procedural right or remedy to a claim 
that accrues in the future of sexual harassment or retaliation for 
reporting or asserting a right or remedy based on sexual harass-
ment, is null and void as against the public policy of the State.  

Compulsory process of medical records (Ch. 504) (HG § 
4-306(d)).  Requires a health care provider to disclose a medical 
record in accordance with compulsory process not later than 30 
days after receiving: (1) documentation required under HG § 
4-306(b); and (2) any fees relating to the disclosure of the records.  
A health care provider may request up to 30 additional days 
to disclose the medical record upon a showing of good cause.  

Consumer debt collection – statute of limitations (Ch. 
549) (CJP § 5-1202).  Clarifies that the prohibition against 
reviving or extending the statute of limitations on a consumer 
debt collection action based on a payment, affirmation, or 
other activity on a debt after the expiration of the statute of 
limitations on the action, does not affect the statute of limita-
tions applicable to a cause of action arising from separate 
written agreements or payment plans entered into by the 
debtor and the creditor or collector prior to the expiration 
of the statute of limitations on the debt collection action.  

Installment plan – payment of traffic fines (Ch. 792) 
(CJP § 7-504.1).  Allows the District Court or a circuit 
court to authorize the clerk of the court to approve an indi-
vidual installment plan agreement for a defendant whose 
driving privilege is subject to suspension for the failure to 
pay a fine on one or more traffic offenses, including park-
ing citations.  A defendant with one or more fines totaling 
over $300 and who certifies an inability to pay the amount 
is eligible to apply to the clerk for an installment plan. 

Condominiums – unenforceability of restrictions (Chs. 
346 and 347) (RP § 11-134.1).   Establishes that a provision 
of a condominium declaration, bylaw, of initial contract of 
sale made by a developer or vendor is unenforceable if the 
provision: (1) shortens an allowable statute of limitations 
for any claim; (2) waives application of the discovery rule 
or accrual date for a claim; (3) requires a unit owner to as-
sert a claim for arbitration before expiration of the statute 
of limitations for the claim; (4) prevents a unit owner from 
filing a lawsuit, initiating arbitration, or otherwise as-
serting a claim within an allowable statute of limitations.  

Condominiums - suspended use of common elements 
for arrears (Ch. 345) (RP § 11-103). Authorizes a dec-
laration of a condominium to provide for the suspension 
of the use of parking or recreational facility common 
elements by a unit owner who is more than 60 days in ar-
rears in paying any assessment due to the condominium. 

Landlord/tenant – notice of payment of water/sewer utilities 
(Ch. 514) (RP § 8-205.1).  Requires a landlord of a building 
with one or two residential tenants who requires a tenant to pay 
water and sewer utilities to use a written lease that provides 
notice of the tenant’s responsibility for making such utility 
payments to the landlord.  In such instances, the landlord is re-
quired to provide a copy of the water or sewer bill to the tenant.

Revocable trusts – statute of limitations for contesting (Chs. 
256 and 257) (ET § 14.5-605).  Establishes a time limit for con-
testing the validity of a revocable trust.  A judicial proceeding 
contesting a trust must be commenced within the earliest of: (1) 
one year after the death of the settlor; or (2) six months after 
the trustee sends the person a copy of the trust instrument and 
notice of the existence of the trust, the name and address of the 
trustee, and the time allowed for commencing a proceeding.   

Family Law
Absolute divorce by mutual consent – repeal of court 
appearance (Ch. 849) (FL § 7-103(a)).  Repeals the re-
quirement that both parties appear before the court at an 
absolute divorce hearing in order for the court to decree 
an absolute divorce on the grounds of mutual consent.

Absolute divorce by mutual consent – minor children in com-
mon (Ch. 850) (FL § 7-103(a))). Repeals restriction that limited 
absolute divorce by mutual consent to parties without minor 
children in common.  Requires mandatory written settlement 

(continued on Page 8)
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the Court of appeals has raised the bar 
for obtaining relief under Maryland’s 

ConstruCtion trust fund statute

By eli roBBins, esq.1

Maryland’s  construction Trust 
Fund Statute2 has long been a 
comforting and reliable tool for 
subcontractors seeking payment 
from an upper-tier contractor. 
The Trust Fund Statute requires 
general contractors and upper-
tier subcontractors to hold the 
money received on account 
of a subcontractor in trust for 
that subcontractor. The express 
purpose of this trust is to ensure 
that lower-tier subcontractors 
actually receive monies paid 
for work which they performed. 
The Trust Fund Statute incentiv-
izes compliance by upper-tier 
contractors as officers and direc-
tors of a general or upper-tier 
contractors are personally liable 
under the statute for any money 
subject to the statute that is 
not paid to the subcontractors.

On July 30, 2018 the Court of Appeals issued its deci-
sion in C&B Construction, Inc. v. Dashiell3, which altered 
the landscape for subcontractors and material providers 
seeking relief under the Trust Fund Statute. This deci-
sion has raised the bar in terms of the availability of relief 
under the Trust Fund Statute and has created ambigu-
ity regarding how subcontractors are to proceed under it. 

The Applicability Provision 
The Trust Fund Statute includes an applicability provision, 
which states at that “this subtitle applies to contracts subject 
to Title 17, Subtitle 1 of the State Finance and Procurement 
Article, known as the ‘Maryland Little Miller Act’, as well as 
property subject to § 9-102 of this title,” i.e., the Maryland 
Mechanics’ Lien Law.4 This means that, for a subcontractor 
1 The author thanks Robert Troiano for his assistance in preparing this 

article.
2 Md. Code Ann., Real Prop. § 9-201, et seq.
3 As C&B Construction has not yet been reported or published, citations 

shall refer to the opinion as promulgated by the Court of Appeals at https://
www.courts.state.md.us/data/opinions/coa/2018/76a17.pdf.  

4 Md. Code Ann., Real Prop. § 9-204(a).

to recover money under the Trust Fund Statute, the property 
upon which the work was performed had to either be public 
property subject to the Maryland Little Miller Act or private 
property subject to the Maryland Mechanics’ Lien Law.

Prior to C&B Construction, the conventional wisdom and 
practice was that the Trust Fund Statue protected subcontractors 
on all construction projects except for those projects expressly 
excluded in the applicability provision.5 Moreover, as a matter 
of practice, subcontractors seeking to assert a claim under the 
Trust Fund Statute neither alleged nor proved, as a foundational 
matter, that the property upon which the work was performed 
was either public property subject to the Maryland Little Miller 
Act or private property subject to the Maryland Mechanics’ 
Lien Law. This practice was challenged in C&B Construction. 

C&B Construction, Inc. v. Dashiell 
C&B Construction, Inc. was a subcontractor to Temco Build-
5 Md. Code Ann., Real Prop. § 9-204(b) expressly exempts contracts for the 

construction and sale of single family dwellings and home improvement 
contracts from the operation of the Trust Fund Statute.

(continued on Page 9)
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hon. deborah sweet eyler retires

By ann M. sheriDan

On August 31, 2018, the Honorable Deborah Sweet Ey-
ler retired from the Court of Special Appeals where she 
had served as an Associate Judge, At Large, from June 
1997 through her retirement. She will continue to serve 
on the Court as a Senior Judge on an as needed basis. 

Judge Eyler was born in New York, New York on August 
11, 1952. When she was eight, she moved with her family to 
Cleveland Heights, Ohio. After graduating from Cleveland 
Heights High School, Judge Eyler returned to New York for 
college and earned a Bachelor of Arts degree from New York 
University in 1975. She served in the United States Peace 
Corps, Sierra Leone, West Africa, from 1973 through 1974, 
where she taught English, French, and Art to middle and 
high school girls, and volunteered at a small medical clinic.

Judge Eyler earned her Juris Doctor with honors from 
the University of Maryland School of Law in 1981. 
At the University of Maryland, Judge Eyler was Or-
der of the Coif, recipient of the Cunningham Award for 
Exceptional Service, Class of 1981, and recipient of 
the Myerowitz Moot Court Appellate Advocacy Award.

Following graduation from law school, Judge Eyler joined the 
law firm of Whiteford, Taylor & Preston as an associate. She 
made partner at the firm in 1990 and remained partner until 
her appointment to the bench in 1997. While at Whiteford, 
Judge Eyler engaged in a civil litigation defense practice that 
focused mainly on professional liability defense. A large por-
tion of her practice was devoted to representing doctors and 
hospitals in medical malpractice cases. In the early 1990s, at 
a time when HIV-related mortality rates were still climbing in 
the United States, she represented medical providers and blood 
banks in cases arising out of HIV-contaminated blood supplies. 

Soon after Judge Eyler’s appointment to the bench, Chief Judge 
Bell selected her to Chair the Maryland Judicial Commission 
on Pro Bono. She chaired that commission from 1998 through 
2003. The Commission’s work culminated in recommendations 
for State-wide and local committees to assess local pro bono 
needs, and the eventual adoption of the pro bono rules setting 
aspirational goals and reporting requirements. As a result of 
her work in this area, Judge Eyler received a number of awards 
including: Maryland Legal Aid Bureau/Equal Justice Council 
Award for Outstanding Dedication and Service, 2006; Mary-
land Pro Bono Resource Center, Pro Bono Service Award, 
2005; Maryland Bar Foundation, Professional Legal Excel-
lence/Advancement of the Rights of the Disadvantaged Award, 
2003; Maryland Pro Bono Service Award, 2000; Maryland 

Legal Services Corporation Special Recognition Award, 2000. 

During her tenure, Judge Eyler has authored 286 reported 
decisions and over 1,400 unreported decisions. She also has 
made substantial contributions to the practice of law through 
her service on the following Maryland Judicial Conference 
Committees: Member, Domestic Law Committee, 2014–pres-
ent; Vice-Chair, Retired and Recalled Judges Committee, 
2010–present; Member, Family Law Committee, 2004–2013, 
Chair, Custody Subcommittee, 2006–2013; Member, Civil 
Law and Procedure Committee, 2000–2003. Both as a lawyer 
and a judge, she has been active in various bar associations. 
She chaired the Trial Courts Nominating Commission for 
Baltimore County in 1995 through 1997; and was a member 
of the Maryland State Bar Association Board of Governors 
from 1995 through 1997. From 2013 through the present, 
she has served as a member of the Maryland State Bar As-
sociation Criminal Pattern Jury Instructions Committee. 
She also maintains membership in the Baltimore County 
Bar Association, Anne Arundel County Bar Association, 
and Maryland Women’s Bar Association, and is a Maryland 
Bar Foundation Fellow. In 2017, Judge Eyler was named as 
one of Maryland’s Top 100 Women by The Daily Record.

Judge Eyler’s law clerks consistently describe her as hard-
working. She often would arrive at her office early, leave late, 
and take work home with her. Many described her as a good, 
but tough teacher who was interested in her law clerks’ develop-
ment. She was a stickler for well-crafted, clear, writing; more 
than one described drafts filled with her hand-written edits, 
and one clerk gratefully noted that Judge Eyler’s influence on 
his legal writing “persists even 17 years after [his] clerkship 
ended.” And she was interested in engaging and challenging 
her clerks. One clerk noted that Judge Eyler typically formed 
an idea of how she wanted to resolve a case early in the pro-
cess, but she remained open to discussion and reconsideration 
of her opinion. Another clerk commented that “Judge Eyler 
would always think through and discuss with me how our 
proposed decision would impact the instant litigants and fu-
ture litigants . . . and how our opinion would be of service to 
practicing lawyers and judges in evaluating their future cases. 
With every opinion, she always considered not only whether 
it was legally sound, but also the impact and utility it would 
have for . . . litigants, practicing attorneys, and judges.” Judge 
Eyler also demonstrated interest in getting to know her clerks 
on a personal level, engaging in small talk each morning, shar-
ing stories with fellow canine lovers, or reviewing the previ-
ous night’s American Idol results. And more than one clerk 

(continued on Page 11)
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(continued from page 1)
Chair...

(continued from page 3)
SeCtion CounCil...

Trial Lawyers and the Constitutional Sources Project are 
excited to host roundtable discussion on the continued impor-
tance of McCulloch.  The event will be held on April 25 at 
Westminster Hall in Baltimore.  We are fortunate to have Chief 
Judge Roger Gregory of the Fourth Circuit, Chief Judge Mary 
Ellen Barbera of the Maryland Court of Appeals and former 
Acting Solicitor General Neal Katyal as our lead speakers.  
Please join us and this extraordinary panel for this special event.

In addition to The Litigator and our spring programming, the 
Section Council has submitted two proposals to MSBA for 
this year’s annual meeting in Ocean City.  Our programming 
in past years have been well attended and we expect the same 
this June.  Please also note that the annual section meeting will 

be held at the MSBA annual meeting.  Date and time to follow.

Last, the Section Council is committed to providing value 
to its membership.  As our bylaws state, we strive to elevate 
the level of trial and appellate practice in state and federal 
courts in Maryland as well as increasing the professional-
ism among those who litigate civil cases here.  To that end, 
we are embarking on a revision of our page on the MSBA 
website.  The results of a recent survey of should help us in 
developing a page that meets your needs.  For this and any 
other part of our work to be successful, we need to hear from 
you.  If you have any questions, concerns, feedback, please 
feel free to email me at michael.dipietro@mdcourts.gov.

Section Council (terms end 6/30/21)

Young Lawyers Liaison (terms end 6/30/19)
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Bar Counsel
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200 Harry S. Truman Pkwy, Suite 
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agrau@darslaw.com

Tracy L. Steedman
Adelberg, Rudow, Dorf & Hendler, 
LLC
7 Saint Paul Street, Suite 600
Baltimore, Maryland 21202-1612
(410) 539-5195
TSteedman@Adelberg.com

Christine S. Britton, Esq.
Vernon & Fanshaw
300 Red Brook Boulevard, Suite 
310
Owings Mills, MD 21117
Phone:  410-356-4160 ext. 20
cbritton1@msn.com
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Mary Ellen Flynn, Esq.
Andalman & Flynn PC
8601 Georgia Avenue, Suite 206
Silver Spring, Maryland 20910
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(continued from page 4)
new lawS...

agreement between the parties with minor children in common 
seeking such a divorce to resolve all issues relating to the care, 
custody, access, and support of minor or dependent children.
Disclosure of juvenile court records (Ch. 669) (CJP § 3-8A-
27(b)).  Establishes an exception to the general requirement 
of confidentiality of juvenile court records in instances in 
which the Department of Human Services or a local depart-
ment of social services may access records for a purpose 
relevant to providing services or care for the juvenile in 
coordination with the Department of Juvenile Services, or 
in instances where the Maryland Department of Health or a 
local health department is providing treatment, services, or 
care for the juvenile in coordination with Juvenile Services.

Criminal Law
“Red Flag” law - extreme risk protective orders (Ch. 250) 
(PS § 5-601 et seq.). Authorizes mental health professionals, 
law enforcement officers, and family or household members 
of a respondent to file a petition for an interim, temporary, 
or final extreme risk protective order from the District Court 
to prevent the respondent from possessing or purchasing 
a firearm or ammunition based on a determination that the 
respondent poses a danger of causing personal injury to the 
respondent or another by possessing a firearm or ammunition.  
If a judge or District Court Commissioner finds probable cause 
that a respondent qualifies for an emergency mental health 
evaluation, the judge or Commission is required to refer the 
respondent for emergency evaluation.  The Act also estab-
lishes procedures for the surrender or seizure of firearms and 
ammunition under an extreme risk protective order, as well 
as for its return at the expiration or termination of the order.  

Disqualified possession of firearms for domestically-related 
crimes (Ch. 251) (CP § 6-234).  Requires a State’s Attorney to 
provide written notice to a defendant charged with a domesti-
cally-related crime that disqualifies the defendant from posses-
sion of a firearm upon conviction, that the defendant has been 
charged with a disqualifying crime and that upon conviction, it 
is illegal for the defendant to possess a firearm.  Upon convic-
tion, a court is required to inform the defendant that he or she is 
prohibited from possessing a firearm and to order the defendant 
to transfer any firearm owned or possessed by the defendant.  

Expungement, evaluation and treatment of inmates, crimes 
of violence (Ch. 143) (Numerous Code provisions).  Altered 
numerous provisions relating to criminal expungement, sub-

stance abuse evaluation and treatment of inmates, firearms 
offenses, and crimes of violence.  Expands  expungement 
of criminal convictions to include felony offenses for theft, 
possession with intent to distribute a controlled dangerous 
substance, and burglary, after 15 years following satisfaction 
of the criminal sentence.  The Act also prohibits an inmate 
serving a sentence for a crime of violence from being evaluated 
or committed to substance abuse treatment with the Maryland 
Health Department (instead of treatment in the Division of 
Correction), until eligible for parole.  The Act also expands 
the list of crimes for which a conviction bars possession of a 
regulated firearm and for which a mandatory minimum penalty 
applies, including the use of a firearm related to drug offenses.

Expungement of civil infractions (Ch. 686) (CP § 10-
105(a)).  Authorizes the filing of a petition for expunge-
ment of any civil offense or infraction, other than a ju-
venile offense.  Repealed the former limitation that an 
eligible civil offense be a substitute for a criminal charge.

Sextortion and revenge porn (Ch. 365) (CR § 3-709 and § 
3-809).  Prohibits a person from causing another, by making 
certain threats, to engage in: (1) sexual activity; (2) engage 
as a subject in a visual representation or performance with 
intimate body parts exposed; or (3) engaging in or simulating 
an act of sexual activity.  The Act also prohibits a person from 
knowingly distributing a visual representation of another with 
intimate body parts exposed or engaging in sexual activity, with 
the intent to harm, harass, intimidate, threaten, or coerce the 
other person and without consent or with reckless disregard 
of consent, in circumstances in which the other person had a 
reasonable expectation that the image would remain private. 

Hate crimes against a group (Chs. 498 and 499) (CR § 10-304). 
Expands hate crime prohibitions to include specific criminal acts 
committed because of a group of individuals’ (as opposed to a 
specific individual’s) race, color, religious beliefs, sexual orien-
tation, gender, disability, or national origin, or status as homeless.

Eligibility for postconviction DNA testing and writ of 
actual innocence (Ch. 602) (CP § 8-201 and § 8-301).  Ex-
pands eligibility to file a petition for postconviction DNA 
testing or database/log search, or to file a petition for writ of 
actual innocence, to include a person convicted as a result of 
a plea of guilty, an Alford plea, or a plea of nolo contendere. 
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ers, Inc. on six different construction projects. C&B was 
not paid by Temco on those projects despite Temco having 
received payment from the project owners for C&B’s work. 
C&B alleged that Temco either diverted or misappropriated 
the funds which were due to it, and sought to hold the officers 
of Temco, Messrs. Dashiell and Maguire, personally liable 
for the misappropriated funds under the Trust Fund Statute. 

At the close of C&B’s case, Messrs. Dashiell and Maguire 
moved for judgment in their favor arguing that C&B did 
not produce any evidence that the construction projects at 
issue were subject to the Maryland Mechanics’ Lien law or 
the Maryland Little Miller Act. The trial court agreed, and 
entered judgment in favor of Messrs. Dashiell and Maguire. 

C&B appealed to the Court of Special Appeals, which af-
firmed the trial court’s judgment and held that a plaintiff 
seeking to impose liability under the Trust Fund Statute 
is required, as part of its case in chief, to prove that the 
property upon which the work was performed was subject 
to the Maryland Mechanics’ Lien Law or the Maryland 
Little Miller Act. The Court of Appeals granted C&B’s pe-
tition for writ of certiorari, and affirmed the judgment in 
the trial court and the Court of Special Appeals’ holding.

The Court of Appeals first confirmed that the purpose 
of the Trust Fund Statute was “to protect subcontractors 
from dishonest practices by general contractors and other 
subcontractors for whom they might work.”6 In keeping 
with this purpose, the Trust Fund Statute imposed per-
sonal liability on the directors, officers and managers of 
the contractor corporation if they violated its provisions. 

The Court of Appeals then assessed the language and context 
of the Trust Fund Statute, finding that the plain language of 
the applicability provision clearly evidenced the legislature’s 
intent to limit the application of the Trust Fund Statute only to 
contracts covered under the Maryland Mechanics’ Lien Law or 
the Little Miller Act. As such, the Court of Appeals held that, 
contrary to prior practice, plaintiffs seeking relief under the 
Trust Fund Statute must allege and prove that the property upon 
which the work was performed was subject to either the Mary-
land Mechanics’ Lien Law or the Maryland Little Miller Act. 

Interestingly, the Court of Appeals spelled out what a plaintiff 
would have to allege and prove in order to establish that the prop-
erty upon which the work was performed was subject to the Mary-
land Little Miller Act or the Maryland Mechanics’ Lien Law:

To seek relief under [the Maryland Little Miller Act], 
6 Quoting Ferguson Trenching Co., Inc. v. Kiehne, 329 Md. 169, 174-75 

(1993).

(continued from page 5)
truSt Fund Statute...

a claimant must demonstrate that the requirements of 
State Finance and Procurement Article § 17-108 have 
been satisfied. The provision states that a supplier may 
bring suit if: (1) the supplier provided labor or materi-
als for a contract subject to this subtitle; and (2) have 
not received payment within 90 days. See State Finance 
and Procurement Article § 17-108. In the case at bar 
there have been no submissions, which indicate that the 
underlying contracts were public in nature. Moreover, 
Petitioner has not demonstrated that the requirements of 
State Finance and Procurement Article § 17-108 have 
been satisfied. Therefore, we find that the underlying 
contracts are not subject to the Maryland Little Miller Act. 

Similarly, Petitioner has not demonstrated that the contracts 
at issue are subject to the Maryland Mechanics’ Lien Stat-
ute. As stated, the Maryland Mechanics’ Lien Statute only 
applies to contracts that satisfy all the statutory require-
ments of Real. Prop. § 9-101 et seq. The statute requires 
specifically that the building be “improved to the extent of 
15 percent of its value….” Real Prop. § 9-102. Further, the 
subtitle requires that a petition be filed to establish the lien 
outlining the nature of the work done including the mate-
rials furnished, a description of the land, as well various 
other facts. See Real Prop. § 9-105(a). Taken together the 
establishment of a mechanics’ lien can only occur where 
the work or materials provided increase the value of the 
land and where a valid petition has been filed. Turning to 
the contracts at issue, Petitioner has not demonstrated that 
the basic requirement of the Maryland Mechanics’ Lien 
Statute has been met, i.e. that the contracts improved the 
respective buildings by 15 percent of their original value. 
In this regard, the trial court after detailed review of the 
evidence determined that no evidence supported a finding 
that the buildings were improved by 15 percent of their 
original value. We agree. Petitioner has not demonstrated 
that the Maryland Mechanics’ Lien Statute applies. 7

As will be discussed, requiring plaintiffs seeking relief to 
comply with the requirements of the Maryland Mechanics’ 
Lien Law as a condition precedent to the availability of re-
lief under the Trust Fund Statute creates a significant burden 
and barrier to obtaining relief under the Trust Fund Statute.

Maryland’s Little Miller Act and Mechanics’ Lien Law: A 
Brief Overview
Maryland’s Little Miller Act,8 provides a remedy by which 

7 C&B, Construction, supra at p. 17-18 (emphasis added).
8 Md. Code Ann., State Fin. & Proc. §17-101, et seq.

(continued on Page 10)
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(continued from page 9)
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suppliers9 may recover outstanding funds for labor or mate-
rial owed on public construction projects. It requires prime 
contractors on public project to provide a payment bond pro-
tecting suppliers who, because of the doctrine of sovereign 
immunity, are precluded from obtaining a mechanics’ lien on 
public property. Certain suppliers10 who are not paid for labor 
or materials rendered within 90 days are allowed to file a claim 
against the Little Miller Act payment bond, and 2nd tier sub-
subcontractors and 3rd tier suppliers are also required to provide 
a notice of claim to the contractor within 90 days after the last 
date that the labor or materials were rendered to the project. 11

Maryland’s Mechanics’ Lien Law,12 provides a remedy by 
which subcontractors may recover outstanding funds for labor 
or material owed on private construction projects. However, 
the Maryland Mechanics’ Lien Law only applies in limited and 
well defined situations: For improvements to existing build-
ings, the value of the improvements must be at least 15% of 
the value of the existing improvement.13 For improvements to 
existing buildings made at the direction of a tenant, the value 
of the improvements must be at least 25% of the value of the 
existing improvement.14 New construction is not subject to 
these value limitations.15 In addition, the procedure to obtain a 
mechanics’ lien is dictated by statute, is complicated, somewhat 
burdensome, and strictly enforced such that a subcontractor’s 
failure to properly comply with any of the statutory require-
ments will render the mechanics’ lien invalid. Accordingly, a 
subcontractor is required to file a notice of intent to claim a lien 
within 120 days following the last date that the subcontractor 
rendered labor or materials to the property.16 The notice has 
to contain certain information set forth in the statute,17 and be 
personally served on the owner or posted on the property.18 

9 The Maryland Little Miller Act refers to claimants as suppliers as opposed 
to subcontractors, and defines a supplier as “a person who supplies labor or 
materials” including “a lessor of equipment to the extent of the fair rental 
value of the equipment.”  Md. Code Ann., State Fin. & Proc. §17-101(e).  
The reason that claimants are not referred to as subcontractors is because 
not all subcontractors are entitled to relief under the Maryland Little Miller 
Act.  See Md. Code Ann., State Fin. & Proc. §17-108(b)(1).

10 Md. Code Ann., State Fin. & Proc. §17-108(b)(1) limits Little Miller Act 
relief to suppliers who have a direct contract with a contractor (1st tier 
subcontractor), suppliers who have a contract with a 1st tier subcontractor 
(2nd tier sub-subcontractor), and suppliers who have a contract with a 2nd 
tier sub-subcontractor (3rd tier supplier).

11 Id.
12 Md. Code Ann., Real Prop. § 9-101, et seq.  For a more in depth discus-

sion of the particular requirements of the Maryland Mechanics’ Lien Law, 
see Litigating Mechanics’ Liens In MD-A Primer, The Maryland Litigator, 
June 2012 at p. 6.

13 Md. Code Ann., Real Prop. § 9-102(a).
14 Md. Code Ann., Real Prop. § 9-103(c)(2).
15 Md. Code Ann., Real Prop. § 9-102(a).
16 Md. Code Ann., Real Prop. § 9-104.
17 Md. Code Ann., Real Prop. § 9-104(b).
18 Md. Code Ann., Real Prop. § 9-104(c)-(e).

Once a compliant notice of intent to claim a lien is prop-
erly served or posted, the subcontractor has to file a petition 
to establish a mechanics’ lien in the circuit court having 
jurisdiction over the property. The petition has to be filed 
within 180 days following the last date that the subcontrac-
tor rendered labor or materials to the property.19 The statute 
sets forth five factual allegations which must be included 
in the petition20 as well as two items that must be appended 
as exhibits to the petition.21 Suffice it to say that complying 
with the requirements of the Maryland Mechanics’ Lien Law 
is burdensome and costly, which makes it all the more curi-
ous that the Court of Appeals would require a subcontractor 
to jump through all of these hoops as a condition precedent 
to obtaining relief under the Maryland Trust Fund Statute.

Questions Raised by C&B Construction
Subcontractors on public projects who seek relief under the 
Trust Fund Statute have to make sure that they allege and prove 
that the project is subject to the Maryland Little Miller Act—a 
relatively easy burden to bear. As the Court of Appeals stated, 
“a claimant must demonstrate that the requirements of [Md. 
Code Ann., State Fin. & Proc. § 17-108] have been satisfied. 
The provision states that a supplier may bring suit if: (1) the 
supplier provided labor or materials for a contract subject to this 
subtitle; and (2) have not received payment within 90 days.” 22

Subcontractors on private projects, on the other hand, will 
have a much more difficult time finding relief under the Trust 
Fund Statute in light of C&B Construction. For subcontractors 
working on new construction, the Trust Fund Statute complaint 
should contain allegations that the construction was new and 
that the property is subject to the Maryland Mechanics’ Lien 
Law. For subcontractors working on renovations or improve-
ments of existing buildings, the burden becomes a bit more 
difficult as proving that the work improved the value of the 
property by 15% (or 25% in a tenancy situation) is often chal-
lenging, especially when the original value of the property prior 
to the commencement of construction is disputed. Neverthe-
less, whether the project is new construction or an improve-
ment, these allegations and proofs will only satisfy the first 
prong of the Court of Appeals’ analysis: “[t]aken together the 
establishment of a mechanics’ lien can only occur where the 
work or materials provided increase the value of the land….”23 

It is the second part of the analysis, “and where a valid petition 
has been filed” that is problematic. Did the Court of Appeals 

19 Md. Code Ann., Real Prop. § 9-105(a).
20 Md. Code Ann., Real Prop. § 9-105(a)(1).
21 Md. Code Ann., Real Prop. § 9-105(a)(2)-(3).
22 C&B Construction, supra at p. 17.
23 Id.

(continued on Page 11)
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intend to require a subcontractor seeking relief under the Trust 
Fund Statute to actually go through the entire mechanics’ lien 
process simply to obtain Trust Fund Statute relief? Or, could 
this prong be satisfied by a subcontractor alleging and proving 
that it could have obtained a mechanics’ lien should it have 
chosen that avenue of relief? The answer to this question 
has significant consequences. First, because of the numerous 
statutory requirements that have to be strictly complied with 
in order to file the mechanics’ lien petition and because the 
mechanics’ lien case has a show cause hearing early on in the 
process, obtaining a mechanics’ lien is costly, and complying 
with the mechanics’ lien requirements will make it expensive 
to obtain Trust Fund Statute protection. In addition, subcon-
tractors may have strategic or business considerations which 
dictate whether or not the filing of a mechanics’ lien is war-
ranted. A subcontractor might have a business relationship 
with an owner which would become awkward should it be 
required to file a mechanics’ lien, or the amount at issue might 
make the filing of a mechanics’ lien economically unwise. 

An overriding question is why would the Court of Appeals 
require a plaintiff seeking relief under the Trust Fund Statute 
to involve the owner of the property in the dispute by filing a 
mechanics’ lien petition? The Trust Fund Statute is supposed 
to protect against higher tier contractors misusing funds paid 
for the subcontractors’ benefit. Why should the owner have 
to suffer the consequences of a mechanics’ lien being filed 
against its property because of its contractor’s malfeasance? 

(continued from page 10)
truSt Fund Statute...

(continued from page 6)
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commented on Judge Eyler’s love of Diet Snapple and Peeps.
What Judge Eyler has enjoyed most about being an appellate 
judge is the problem solving. She loves solving all kinds of puz-
zles, including crossword puzzles, and loves collaborating with 
other judges to come up with a solution to cases. What she has 
least enjoyed about the job is the social isolation. Especially after 
coming out of a busy litigation practice, she found the work of 
an appellate judge to be largely solitary. Judge Eyler’s pet peeve 
is a lawyer who misrepresents the record; such a lawyer loses 
all credibility. She cannot understand why a lawyer would do it. 

When I asked Judge Eyler to share a biographical detail 
that others might not know about her, she shared that she 
had been strip-searched on her return home from the Peace 
Corp in 1974. Her clothing had taken a beating in Africa, 

It is noted that, when addressing the availability of Trust 
Fund Statute relief on public projects, the Court of Appeals 
did not require the plaintiff to actually file a claim against 
the contractor’s Little Miller Act surety. Rather, the Court 
of Appeals stated that the claimant must simply allege and 
demonstrate that it provided labor or materials to a project 
which is subject to the Little Miller Act, and that it had not 
been paid for 90 days.24 As such, why would the Trust Fund 
Statute claimant on a public project not be required to file a 
claim against the contractor’s Little Miller Act surety while 
the Trust Fund claimant on a private project is required to 
file a mechanics’ lien claim against the property owner?

Ideally, the legislature will resolve these uncertainties in 
the near future by clarifying the relationship between the 
Trust Fund Statute, the Maryland Little Miller Act, and the 
Maryland Mechanics’ Lien Law. In the interim, lawyers 
representing subcontractors seeking relief under the Trust 
Fund Statute are advised, in an abundance of caution, to not 
only allege and prove that the property upon which the work 
was performed was subject to either the Maryland Little 
Miller Act or the Maryland Mechanics’ Lien Law, but also 
to comply with the requirements of the Maryland Mechan-
ics’ Lien Law by providing a statutorily compliant notice 
of intent to file a lien within the requisite time period, and 
including with the Trust Fund Statute claim a statutorily 
compliant and timely petition to establish a mechanics’ lien.
24 Id

so she was looking somewhat unkempt when she arrived at 
Customs on her return to the United States. The Customs 
official asked about some feathers she had in her possession 
and she explained they were from a pet owl who had been 
stoned. (Owls apparently were considered evil by the vil-
lagers.) Her entire presentation must have aroused suspicion 
because the official then called for female officers to strip 
search her. Judge Eyler often thought about that experience 
when she had to handle Fourth Amendment cases as a judge.

In addition to sitting as a Senior Judge on the Court of Special 
Appeals, Judge Eyler plans to spend time with her children 
and grandchildren and travel extensively. She and her hus-
band, the other Judge Eyler, have two imminent trips planned: 
Italy and a river cruise through Central and Eastern Europe.
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noMination for "litigator of the year" 

Information about You

Name:           Law Firm/Employer:        

Business Address:             
               
Telephone No.:        
Are you related to the nominee by blood or marriage: Yes    No   
(If yes, please describe relationship:           )

Information about Nominee:
Use additional sheets if necessary

Name:           Law Firm/Employer:        
Business Address:             
               
Telephone No.:        
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MSBA Code of Civility), etc: 
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Personal Professional and Academic Accomplishments (bar, memberships and activities, professional association, etc.):
               
               
               

Other: 
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