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STATE AND LOCAL GOVERNMENT SECTION UPDATE  
This quarterly newsletter gives updates on Section news and a few key legal issues. It will be posted on the 
Sections page on the MSBA website, with a link emailed to Section members.  Let us know of any suggestions, 
at frank.johnson@gaithersburgmd.gov.  Article ideas are always welcome! 
 
MESSAGE FROM THE CHAIR by Frank Johnson, State & Local Gov’t Section Council Chair  
 
The Section Council is considering many of our 
operations, inspired in large part by MSBA’s 
President and Executive Director.  In seeking to 
provide more service to our Section members, we are 
making some relatively small but important changes.   
Thus, we were happy to add some basic drafting 
samples and a Code Enforcement manual to our 
website, in response to a new MSBA initiative (and 
an upgraded website). These can help as a starting 
point for practitioners, and we expect to add more 
over time.   
 
Our Program Committee has also been busy devising 
the best programs for the year.  We thank Chuck 
Thompson again for his help overall and in setting up 
the January 22 networking event in Baltimore on 
police liability issues.  For the next event, the 
Program Committee has worked on arranging for a 
networking event in Columbia during the month of 
May.  Our focus will be an update on state legislation 
just a few weeks after the close of the General 
Assembly, and we will be inviting key legislators and 
others to take part.   

And after considering planning and timing options, 
as well as other competing trainings and events, we 
will move the annual Law Institute from May to the 
fall, probably in mid to late October.  Our Program 
Committee is working on the schedule and speakers, 
so certainly watch for more news on that front.  And 
in the meantime we plan to host a presentation at the 
Annual Meeting this summer on overall pre-emption 
issues.  Working in and around state and local 
government in Maryland, we can’t avoid the reality 
that more and more often we are hearing about the 
need for “one size fits all” measures that eliminate 
any local initiative and focus on one set of processes 
and standards, regardless of location or what might 
fit better in certain communities (or states, for the 
matter).  We plan to focus on this and the need to 
protect appropriate local control in the context of a  
broad discussion on what’s happening in Maryland 
now. 
 
We hope everyone will take part in what we offer, 
including our networking events and seminars!  

 
RECENT APPELLATE COURT DECISIONS OF INTEREST 
Court of Appeals finds Westminster zoning decision is quasi-judicial and subject to “substantial evidence” 
test on appeal.  WV DIA Westminster, LLC v. Mayor and Common Council of Westminster, No. 22, September 
Term 2018, ___ Md__, 2019 WL 257972 (January 18, 2019).   
While noting that most zoning decisions are legislative, and therefore subject to limited judicial review, the Court 
of Appeals has found a Westminster City Council decision denying an individual rezoning was quasi-judicial, 
and thus subject to review under the “substantial evidence” standard, because it was reached on an individual 
basis after a deliberative fact-finding process.  While this was a win for the developer, who was seeking judicial 
review, ultimately the Court found the City’s decision was supported by substantial evidence.  The Court noted 
in particular the Westminster City Code granted significant discretion to the City Council in deciding whether to 
grant the amendment and in which factors to consider.  Clearly local ordinances drafted to ensure such discretion 
is permitted will support the town or city council’s final decision. 
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PRACTICAL APPROACHES TO POLICE LIABILITY 
At our networking event in Baltimore on January 22, three Baker, Donelson attorneys spoke on current practical 
issues they are facing in police liability litigation, noting the numbers of claims and the focus on awarding 
sympathetic witnesses – even in the face of weak claims – by juries, which can be overturned on later appeal.   
The three presenters were litigation experts Neil Duke, shareholder in the firm who focuses on labor and 
employment and, more recently, police liability cases; Thomas Barnard, with 2 years at Baker; and Chris Dahl, 
Senior Associate.   They noted that police liability claims against local governments are focused on civil rights 
based lawsuits under 42 U.S.C § 1983, certain claims of improper “pattern and practice” and state tort and 
constitutional law claims, including intentional infliction of emotional distress.  Overall, they see four main types 
of claims:  (1) state-level claims based on false arrest, excessive force and malicious prosecution; (2) third party 
claims asserting a failure to protect another person; (3) high-level claims following police involved shootings, 
seeking larger claims, usually after severe injuries or death; and (4) exoneration cases, after a prisoner is released 
from prison and sues after being judged, based on later evidence or DNA testing, not guilty. 
 
While they reported claims, and in some cases a jury’s willingness to great relief, are rising, for many claims, 
including federal claims, they noted qualified immunity can be a main defense.  Another defense consists of claim 
preclusion, based on Heck v. Humphrey, 512 U.S. 477 (1994), which essentially bars §1983 claims by those 
convicted of criminal offenses if the claim necessarily implies the invalidity of the prisoner’s confinement; 
judicial estoppel, by which assertions of fact inconsistent with those made to a judge can be precluded; and statute 
of limitations, even as they noted such a defense can be complicated as many multiple claims may have at least 
two statute of limitations and three accrual dates, noting for example that battery is three years from arrest, while 
false imprisonment is one year from the date the alleged false imprisonment ends.          
 
A QUICK SMALL CELLS UPDATE  
As a quick state and federal update, competing bills 
– one preferred by small cell providers, one by local 
leaders such as MML and MACo – are being heard 
in the House and Senate in the Maryland General 
Assembly.  At the same time, appeals of the Federal 
Communications Committee orders, especially FCC  
 

 
18-133, shortening deadlines and limiting local 
authority overall are now in the 9th Circuit, after 
being transferred there by the 10th Circuit, which 
also denied the stay request.  No stay is in place but 
further litigation on this case will be under the 9th 
Circuit. 
 
    

Supreme Court applies Eighth Amendment Excessive Fines Clause to states (and civil forfeiture 
proceedings).  Timbs v. Indiana, No. 17-1091, __ S.Ct. __, 2019 WL 6915798 (February 20, 2019).   
The U.S. Supreme Court in this case held that the Eighth Amendment’s Excessive Fines Clause applies to states 
under the Fourteenth Amendment’s Due Process Clause.  Thus, civil forfeitures, sought by state or local police, 
typically for cash or vehicles related to an arrest – such as for drug sales charges, as in this case – may now be 
considered as part of the penalty.  The Court ended up finding seizure of the defendant’s Range Rover was, in 
addition to fines and other punishment for the drug trafficking offense, excessive punishment.   
 
While this Supreme Court decision impacts forfeitures nationwide, the Maryland Court of Appeals has long held 
that the Excessive Fines clause, under Article 25 of the Maryland Declaration of Rights, already applies to civil 
forfeitures in Maryland.  Aravanis v. Somerset County, 339 Md. 644 (1995).  In that case, the defendant had been 
convicted of marijuana sales from his home, and police sought forfeiture of the residence.  The Court of Appeals 
denied the forfeiture as an excessive fine, applying two key tests.  The first was “instrumentality,” asking whether 
the property in question was part of the crime, or merely incidental.  The second was the “proportionality” test, 
directly raising the question whether the forfeiture would lead to an excessive fine or punishment for the criminal 
behavior.  It should be noted that the General Assembly in 2016 also amended Maryland’s forfeiture laws at Title 
12 of the Criminal Procedure Article to specify that the police have the burden of proof and must show criminal 
conduct and that the property was directly involved in the criminal act or purchased from related funds. 
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