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FROM THE CHAIR by Melissa McGuire 

Despite the government shutdown, polar vor-
tex and school closings, I hope that you are hav-
ing a fantastic start to 2019.  Regardless of the 
frigid weather outside, spring is on the horizon 
and the section council has been busy planning 
programs that you will not want to miss.  

On April 4, 2019, the section is sponsoring 
an Employment Law Bench/Bar Program with 
the United States District Court for the District 
of Maryland.  The function will begin with a 
reception at 5:00 p.m. in the federal courthouse 
in Greenbelt, followed by a panel discussion by 
leading practitioners and members of our federal 
bench. This program was extremely popular when 
it was offered several years ago, so make sure you 
register soon.  Reduced rates are offered for sec-
tion members as well as attorneys who work for 
the government or non-profit organizations. You 
do not want to miss this rare opportunity to gain 
insight on litigating employment claims in the 
federal courts.

In late May, the EEOC and the section will 
co-host a bag lunch at the EEOC’s Baltimore Of-
fice. The EEOC’s administrative law judges will 
address the federal hearing process and the new 
Federal Sector Portal (FEDSEP).  Stay tuned for 
final confirmation of a date and time. 

Finally, in June you can break out your flip 
flops and join us in Ocean City for our Annual 

EDITOR’S CORNER by Cori Cohen

This edition of the newsletter has been thought-
fully prepared by the attorneys at Baker Donel-
son, with Jerry Oppel serving as the coordinator.  
The nine articles address a variety of cutting-edge 
legal issues, such as non-compete agreements and 
recent NLRB and DOL guidance, and current hot 
topics that often intersect with our practice area, 
including medical marijuana, political protests, 
and immigration issues.  The articles provide in-
sight into the direction the law is moving and con-
crete tips for dealing with these issues when they 
arise. We are grateful for the time spent putting 
together these articles and it serves as a remind-
er that when our members are willing to share to 
their knowledge and experience, it makes us all 
better attorneys. 

As a reminder, if your firm or organization has 
never sponsored an issue, and is interested in doing 
so, please contact me at ccohen@gelawyer.com.  
I look forward to seeing many of you at the Sec-
tion’s upcoming exciting events! 

Continued on p. 3
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Breakfast Meeting and Program at the MSBA 
Legal Summit and Annual Meeting. The topic 
for the section’s Annual Program is Marijuana in 
the Workplace.  It seems that every week another 
state or local jurisdiction has legalized marijua-
na for either medicinal or recreational purposes, 
or both.  Nevertheless, marijuana use remains 
illegal under federal law, creating several tricky 
questions for employers, employees and employ-
ment law practitioners.  The Annual Program will 
address this issue as it relates to Maryland’s drug 
testing law, accommodation under the Americans 
with Disabilities Act and state and local anti-dis-
crimination laws, recreational versus medical use 
and the implications arising from the inconsisten-
cy between federal and state and local laws.  

I would like to thank Baker Donelson for pro-
viding the articles in this newsletter and their sup-
port of the section.  We welcome section involve-
ment and feedback.  Please feel free to contact me 
at melissa@mcguiremoorelaw.com if you have 
any questions about the section or if you would 
like to become more involved.  Your ideas are al-
ways welcome.

FROM THE CHAIR continued ARTICLES

By Jennifer L. Curry
jcurry@bakerdonelson.com

For years, employers have relied on the use of re-
strictive covenants to protect their companies from 
unfair competition by former employees and com-
petitors. Historically, the use of restrictive covenants, 
such as non-compete and anti-poaching provisions, 
was premised on the idea that when an employee 
leaves the company, they might begin working for a 
competitor or start a business, and gain competitive 
advantage by exploiting customer relationships built 
through the employer’s time, effort and expense, or 
confidential or sensitive information about their for-
mer employer’s customers, operations, trade secrets, 
business practices, upcoming products, and marketing 
plans. Over the past several years, however, the law 
has witnessed a variety of changes to the landscape of 
on restrictive covenants at both the state and federal 
levels. Increasingly, legislatures and courts have been 
taking an aggressive approach to limiting the type and 
scope of restrictive covenants that an employer can 
use in its relationships with employees. 

By the end of 2018, heading into 2019, we have 
seen laws and regulations proposed, and in some cas-
es enacted, that look to shift the practice of law as 
it relates to restrictive covenants and fundamentally 
alter an employer’s ability to protect itself from un-
fair competition. There are three developments — a 
crackdown on the use of anti-poaching agreements 
between employers, the enactment of state legislation 
restricting or banning the use of non-competes, and 
the proposal of federal legislation to prohibit the use 
of non-compete provision nationwide    - that may have 
the biggest impact on U.S. companies. 

Anti-Poaching Agreements Targeted at the State 
and Federal Level. In October 2016, the Antitrust Di-
vision of the Department of Justice (DOJ) released its 
“Antitrust Guidance for Human Resource Profession-

The New Landscape for 
Non-Compete Law in 2019  

and Beyond
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states to contract disputes. On January 1, 2017, Cali-
fornia closed this loophole when it passed legislation 
voiding any agreement that requires an employee who 
“primarily resides and works in California, as a condi-
tion of employment” to agree to a foreign venue and 
choice of law requiring the application of the law of 
another state.

With 2018, employers in a host of states saw their 
legislators pass law similarly attacking non-compete 
provisions:

• Massachusetts. In 2018, the Massachusetts leg-
islature passed a law significantly limit the use 
and enforcement of non-compete provisions. 
Effective October 1, Massachusetts employers 
are prohibited from imposing a non-compete 
provision on non-exempt employees and may 
not enforce such provisions against an exempt 
employee when the employee is laid off or ter-
minated without cause. A non-compete must be 
presented to an employee at the time employ-
ment is offered or at least 10 days before em-
ployment begins, and cannot extend beyond 1 
year. Finally, a non-compete must be signed by 
both parties and must make clear that the em-
ployee was advised to consult a lawyer before 
signing.

• Utah. Several years ago, Utah enacted a law 
imposing a one-year time limit on post-employ-
ment non-compete provisions. In 2018, Utah 
modified the law to limit the enforcement of 
non-competes against employees in the broad-
casting industry. Should an employer seek to 
enforce a non-compete against an employee in 
the broadcasting industry, the employer must 
confirm the employee is paid a salary of at least 
$913 per week, the non-compete provision was 
part of a written employment agreement, and 
the employee must have been terminated for 
cause of must have breached the employment 
agreement to result in termination.

• Idaho. The state repealed an employer-friendly 
amendment to its non-compete law. Idaho law 
allows employers to enter into non-competes 
with “key employees” and “key independent 
contractors” providing the non-competes pro-
tect a legitimate business interest and are rea-
sonable in duration, geographic scope, and type 

als” and announced its intention to criminally pursue 
companies that enter into anti-poaching agreements. 
Following up on that announcement, in January 2018 
the division’s attorney general formally announced 
the criminal antitrust cases relating to these agree-
ments would be filed going forward. In the past, the 
DOJ had treated no-poaching agreements as civil 
violations of the antitrust laws. Even when the DOJ 
brought cases on agreements that they determined to 
be per se illegal, the agency would not pursue those 
cases as criminal violations. This new position obvi-
ously represents a major policy shift. 

Not to be outdone, in mid-2018, the Attorneys 
General for California, Illinois, Maryland, Massa-
chusetts, Minnesota, New Jersey, New York, Oregon, 
Pennsylvania, Rhode Island, and Washington, D.C., 
joined the movement when they took on the use of 
anti-poaching agreements entered into between fran-
chise owners. The state Attorneys General sent a let-
ter to several large national franchisors seeking infor-
mation and documents about provisions in franchise 
agreements that restrict franchisees in the same chain 
from hiring workers away from each other. Per the 
letter, the state Attorneys General are concerned that 
the anti-poaching provisions in franchise agreements 
negatively impact fast-food industry employees in 
their respective states.

Just days after that letter was issued, the Wash-
ington state Attorney General announced that he had 
reached agreements with seven of the largest franchise 
operations in the country — including McDonald’s — 
who agreed to immediately end the nationwide prac-
tice that restricts mobility and decreases competition 
for labor by preventing workers from moving among 
the chains’ franchise locations. Washington State is 
reportedly looking at other franchisors and if those 
franchisors do not agree to its demands, the Attorney 
General has made clear that his office will file law-
suits.

States throughout the Country Now Restrict or 
Ban Non-Compete Provisions. California has tradi-
tionally led the way on state law against non-com-
pete restricts, being the first to find all employment 
agreements containing such provisions to be null and 
void. Many employers, however, had been successful 
in contracting around this prohibition by incorporat-
ing choice of law provisions applying the law of other 
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of employment. Previously, the law allowed 
the employer a rebuttable presumption of ir-
reparable harm if it sought injunctive relief for 
a breach; that presumption has been repealed.

Following on the heels of these developments, sev-
eral states witnessed the proposal of legislation that 
would follow suit:

• Pennsylvania and Vermont. Both Pennsyl-
vania and Vermont have proposed bills that 
generally ban non-competes. The Vermont 
bill would permit them only in the context of 
sale of a business or dissolution of a partner-
ship or interest in a limited liability company. 
The Pennsylvania bill would have a similar 
exception, but would also require (similar to 
California law) Pennsylvania be the governing 
law and venue in any non-compete agreement. 
In other words, choice of law and venue pro-
visions in non-competes would not be recog-
nized in Pennsylvania.

• New Jersey. In May 2018, a bill was intro-
duced that would impose numerous restrictions 
on the enforceability of non-compete agree-
ments including limiting the term to one year 
post-employment, requiring the employer pay 
all wages due to an employee during the course 
of employment unless terminated for “miscon-
duct,” and requiring the employer to provide 
notice of the agreement at the time a formal 
offer of employment is made or at least thirty 
days prior to the commencement of employ-
ment.

• New York City. Seeking to follow in the foot-
steps of Illinois, the city council proposed a bill 
that would prohibit non-compete agreements 
for low-wage workers, and further prohibit 
such agreements unless the employer makes 
clear at the beginning of the hiring process that 
such an agreement may be required.

The Workforce Mobility Act of 2018 Proposed. 
In early 2018, Senators Elizabeth Warren, Ronald 
Wyden, and Christopher Murphy introduced Senate 
Bill 2782, dubbed the Workforce Mobility Act of 
2018. While the Bill seeks to ban any company en-
gaged in interstate commerce from requiring any em-
ployee to sign a covenant not to compete, it is careful 
to define covenants not to compete that would be pro-
hibited as only those provisions that are signed after 
the effective date of the Act. The Bill expressly pro-
vides that the Act would not “preclude an employer 
from entering into an agreement with an employee to 
not share any information … regarding the employer 
or the employment that is a trade secret” as defined 
by the federal Defend Trade Secrets Act. The Bill also 
appears to have been written with an intent to have no 
impact on other types of restrictive covenants, such as 
non-solicit agreements. 

To enforce the new law, the Bill would (1) re-
quire employers to post a notice of employee rights 
on the subject, (2) task the Department of Labor with 
the power to investigate and enforce the law, and (3) 
create a private right of action in federal courts for 
employees aggrieved by a violation, authorizing com-
pensatory damages, punitive damages, and attorneys’ 
fees. The Bill was referred to the Senate Committee on 
Health, Education, Labor, and Pensions for consider-
ation. The corresponding House Bill has been referred 
to both the Judiciary Committee and the Committee 
on Education and the Workforce for consideration.

With these ever-growing pushes to restrict and 
prohibit non-compete and anti-poaching agreements, 
employers need to be aware of how to best tailor their 
own restrictive covenants.
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Still Smoking:  
Medical Marijuana in Maryland & 

What You Need to Know
By: Zachary B. Busey 

zbusey@bakerdonelson.com
Maryland first joined the “legal marijuana” party 

back in 2014, and in June 2017, the Maryland Med-
ical Marijuana Commission licensed the first dispen-
sary. Medical marijuana creates unique headaches for 
companies, especially for employers. We’re going to 
look at how we got here and best practices from an 
employment perspective. 
So marijuana is legal in some states but illegal 
under federal law? 

Correct. “Cannabis” is and has always been illegal 
under the federal Controlled Substances Act (“CSA”). 
The CSA was passed as Title II of the Comprehen-
sive Drug Abuse Prevention and Control Act of 1970. 
It was signature legislation signed by President Nix-
on and as a whole, formed the backbone of the “war 
on drugs.” Cannabis has always been a Schedule 1 
substance, along with heroin, LSD, and ecstasy, for 
example. As a Schedule 1 substance, according to fed-
eral law, cannabis has a high potential for abuse and 
no currently accepted medical use. In turn, the posses-
sion or use of cannabis—namely as marijuana—for 
any reason is illegal under the CSA.1 

Despite this broadly worded statute, under the 
Obama administration, a number of guidance memos 
were distributed throughout the Department of Justice. 
These memos culminated with the “Cole Memo,” au-
thored by Deputy Attorney General James Cole. The 
Cole Memo provided guidance on marijuana enforce-
ment “in light of state ballot initiatives to legalize un-
der state law the possession of small amounts of mar-
ijuana and to provide for the regulation of marijuana 
production, processing, and sale.” In short, the Cole 
Memo directed a more hands-off approach in “juris-
dictions that have enacted laws legalizing marijuana in 
some form and that have also implemented strong and 
effective regulatory and enforcement systems to con-
trol the cultivation, distribution, sale and possession 
of marijuana.” The Cole Memo was comprehensive 
in that it applied to “all federal enforcement activity, 
including civil enforcement, criminal investigations 
1 “Cannabis” refers to a species of plant. Both “hemp” and “marijuana” come from varieties of that plant.

and prosecutions, concerning marijuana in all states.” 
For nearly five years, the Cole Memo largely rele-

gated marijuana control and enforcement to the states. 
Then, on Jan. 4, 2018, then-Attorney General Jeff 
Sessions issued a memo rescinding the Cole Memo 
and the guidance memos related to it. Sessions stat-
ed that his memo was intended to return prosecutorial 
discretion to local U.S. Attorneys and other on-the-
ground personnel. Commentators largely viewed the 
memo as signaling the DOJ’s intent to prosecute mar-
ijuana-related activities in states that have legalized it. 

Regardless of what the then-Attorney General and 
the DOJ may want, Congress has largely prohibited 
federal authorities from taking legal action against 
businesses and individuals participating in state-run 
medical marijuana programs. These efforts began in 
conjunction with the Cole Memo and led to the then-
named Rohrabacher-Farr Amendment. The Amend-
ment is a budgetary amendment that expressly pro-
hibits the DOJ from using any funds whatsoever to 
interfere with state-run medical marijuana programs. 
The Amendment has survived legal challenges, and it 
has been continuously adopted since 2014. In all, the 
reason federal authorities are not prosecuting individ-
uals and companies for medical marijuana has little 
to do with ideology and politics, and everything to do 
with a lack of federal funding.  
But CBDs are always legal, whether at the federal 
or state level? 

No. CBDs are not always legal under federal law, 
and even when they are legal at a federal level, their 
legality still varies by state. Putting aside botany spe-
cifics, cannabis contains a number of different com-
pounds—chief among them are tetrahydrocannabi-
nol, or THC, and cannabidiol, or CBD. THC is what 
produces marijuana’s “high.” CBD, by comparison, is 
generally considered not to produce a “high” or any 
other intoxicating effect. CBD is also generally con-
sidered to be a viable option for treating certain medi-
cal conditions, such as epilepsy, anxiety disorders, and 
chronic pain. When intended for medical use, CBD 
products often do not contain tangible amounts of 
THC. They contain scientifically de minimis amounts 
of THC, especially if intended for use by minors.

Until recently, regardless of whether CBD products 
could be made without tangible amounts of THC, they 
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remained outright illegal under federal law. Both the 
Drug Enforcement Agency and the Food and Drug 
Administration take the position that because CBD is 
derived from cannabis, it is treated no differently than 
“marijuana” under the CSA. CBD was a Schedule 
I substance; therefore, the possession or use of CBD 
products for any reason was illegal under federal law. 
Strictly speaking, under federal law, CBD products 
were looked at no differently than heroin, LSD, and 
ecstasy.

At the end of 2018, Congress passed—and the 
President signed into law—the Farm Bill. The Farm 
Bill affirmed and expanded the federal definition of 
“industrial hemp,” defined as any part of a cannabis 
plant with less than .3 percent THC. Under the Farm 
Bill, “industrial hemp” is not a Schedule 1 substance 
under the CSA. This is true for both “industrial hemp” 
and oils and extracts from it. As a result, CBD prod-
ucts derived from “industrial hemp” are no longer il-
legal under federal law. That said, many states still 
outlaw CBD and all CBD products, regardless of the 
change in federal law. Accordingly, at this time, the 
legality of hemp-derived CBD varies from state to 
state. Marijuana-derived CBD—i.e., CBD derived 
from marijuana (or any CBD with more than .3 per-
cent THC)—remains absolutely illegal under federal 
law.  
What are the specifics of Maryland’s medical 
marijuana law?

Maryland’s law allows for the possession and use 
of marijuana by a “qualifying patient,” which is any 
individual “who has been provided with a written 
certification by a certifying provider in accordance 
with a bona fide provider-patient relationship.”2 To be 
a “certifying provider,” an individual must be regis-
tered and licensed in a medical, dentistry, podiatry, or 
nursing filed, among other requirements.3 The written 
certification is not a prescription per se, as marijuana 
cannot be “prescribed” given it status under federal 
law. Instead, the written certification affirms that the 
patient meets the requirements for using medical mar-
ijuana and the potential benefits from medical mari-
juana “would likely outweigh the health risks.”4 

The law specifies when medical marijuana should 
be considered, such as for patients in hospice or pal-
2 Md. Code Ann., Health-Gen. § 13-3301(m).
3 Md. Code Ann., Health-Gen. § 13-3301(c).
4 Md. Code Ann., Health-Gen. § 13-3301(n).

liative care, for those with chronic or debilitating 
conditions, and for other conditions identified by 
the Commission.5 The Commission6 has since added 
glaucoma and PTSD.7 The Commission also requires 
that qualifying patients register with it and obtain 
an identification card.8 Absent a special determina-
tion, a qualifying patient can possess no more than a 
thirty-day supply, which, for dried marijuana is set a 
120 grams (or four ounces).9 The law allows for the 
identification and designation of “caregivers.” A care-
giver is any person “who has agreed to assist with a 
qualifying patient’s medical use of cannabis, and, for 
a qualifying patient under the age of eighteen, a parent 
or legal guardian.”10 

Finally, so long as they are otherwise complying 
with the law, qualifying patients, caregivers, cer-
tifying providers, as well as those otherwise within 
the medical marijuana industry and their agents are 
shielded from “arrest, prosecution, or any civil or ad-
ministrative penalty.”11 This includes any “hospital, 
medical facility, or hospice program where a quali-
fying patient is receiving treatment.”12 This immunity 
has absolutely no impact on federal law, none what-
soever.
Can an employee be disciplined or fired for using 
medical marijuana? 

Yes. Marijuana use or possession in the workplace 
is grounds for disciplinary action, up to and including 
immediate termination. Not only is marijuana illegal 
under federal law, but like alcohol, marijuana is an 
intoxicant. For this reason alone, employers can take 
disciplinary action based on marijuana use or posses-
sion in the workplace, up to and including immediate 
termination. 

The result is the same if an employee uses medical 
marijuana away from work and, for example, fails a 
drug test. Maryland’s medical marijuana law does state 
that any qualifying patient, caregiver, etc. “may not be” 
“denied any right or privilege” because of medical mar-
ijuana, so long as they are otherwise complying with 
the law.13 While this could arguably be read to cover 
5 Md. Code Ann., Health-Gen. §§ 13-3304(d), (e).
6 Maryland established the Natalie M. LaPrade Medical Cannabis Commission. The Commission is 

tasked with developing “policies, procedures, guidelines, and regulations” to make medical marijuana 
available. See Md. Code Ann., Health-Gen. § 13-3302.

7 COMAR (Code of Maryland Regulations) 10.62.03.01(B)(3).
8 COMAR 10.62.06.01.
9 COMAR 10.62.01.01(B)(35)(a).
10 Md. Code Ann., Health-Gen. § 13-3301(b).
11 Md. Code Ann., Health-Gen. § 13-3313(a).
12 Md. Code Ann., Health-Gen. § 13-3313(a)(7).
13 Md. Code Ann., Health-Gen. § 13-3313(a).
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private employment, according to the Commission’s 
website, “Maryland law does not prevent an employ-
er from testing for use of cannabis (for any reason) or 
taking action against an employee who tests positive 
for use of cannabis (for any reason).”14 Additionally, 
Maryland’s law also states that it does not prevent the 
imposition of “civil, criminal, or other penalties for” 
using medical marijuana “when doing so would consti-
tute negligence or professional malpractice.”15 

Please note the distinction between knowing an 
employee is using medical marijuana, i.e., a positive 
drug test, and suspecting medical marijuana use, i.e., 
the employee has an identification card. Like all em-
ployment decisions, care should be taken to base them 
on actual knowledge, not suspicions.  
Does my company need to change its drug testing 
policies? 

No, at least not right now. If, however, the policy 
has not been reviewed in some time, it likely needs to 
be updated just as a matter of course. 
This seems too easy—is it really this simple?

Not quite. For Maryland employers, marijuana use 
does not have to be tolerated in any form or at any 
time. This includes workplace accommodations. Ev-
ery federal court to consider the issue has held that 
marijuana use is neither protected nor, for example, a 
reasonable accommodation under the Americans with 
Disabilities Act (“ADA”).16 To start, as noted above, 
marijuana is an intoxicant. As such, an employee 
would be hard pressed to describe the use of marijua-
na as reasonable. That aside, marijuana remains illegal 
under federal law. So marijuana in any form, includ-
ing medical marijuana, falls within the ADA’s “illegal 
use of drugs”17 exclusions. The ADA, therefore, does 
not apply.18 To date, no Maryland court or agency has 
reached a different conclusion under the Maryland 
Fair Employment Practices Act (“MFEPA”). 

This does not provide the answer to every question 
or situation. Take, for example, an employee asking 
14 Patient FAQ, “My employer tests for drug use including cannabis. Can they test me if I am a medical 

cannabis patient? Can they fire me if I use medical cannabis?” available at http://mmcc.maryland.gov/
Pages/patients_faq.aspx (last visited January 27, 2018).

15 Md. Code Ann., Health-Gen. § 13-3314(a)(1).
16 For general guidance on accommodations under the ADA see U.S. Equal Employment Opportunity 

Commission, Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the 
Americans with Disabilities Act, available at http://www.eeoc.gov/policy/docs/accommodation.html (last 
visited January 27, 2018).

17 42 U.S.C. § 12210(d)(1). 
18 See, e.g., James v. City of Costa Mesa, 700 F.3d 394, 398 (9th Cir. 2012) (generally discussing the 

issue); see also Forest City Residential Mgmt., Inc. ex rel. Plymouth Square Ltd. Dividend Hous. Ass’n 
v. Beasley, 71 F. Supp. 3d 715, 730-31 (E.D. Mich. 2014) (not reasonable accommodation under Fair 
Housing Act or Rehabilitation Act). 

to use medical marijuana outside of the workplace to 
treat a medical condition. While this may not be a rea-
sonable accommodation under the ADA, the employer 
should still engage in the interactive process required 
by the ADA (and arguably the MFEPA). Moreover, a 
general request for leave to treat a medical condition 
may trigger an employer’s obligations under the Fam-
ily and Medical Leave Act.19 

As another example, say an employer learns from 
social media that two employees used medical mar-
ijuana outside of the workplace. If one employee is 
terminated but the other is not, this inconsistency 
could be seen as discriminatory should employees 
be different races, genders, etc. Or say an employer 
learns an employee sometimes uses marijuana outside 
of the workplace not just for medical purposes but in 
connection with a religious practice or ritual. This 
may provide an employer grounds for drug testing the 
employee, but using it as grounds for immediately ter-
minating the employee will likely give rise to a charge 
of religious discrimination. 

As for drug testing, whether under the federal Drug 
Free Workplace Act20 or in connection with Mary-
land’s workers’ comp. program, employers can still 
require a drug-free workplace. Also, because marijua-
na is illegal under federal law, testing for it is not a 
medical examination under the ADA. Therefore, the 
ADA’s restrictions on medical examinations and in-
quiries do not apply. However, given that many drug 
tests cover substances beyond marijuana—including 
prescription medications—employers are strongly en-
couraged to maintain drug testing programs in com-
pliance with the ADA, or Maryland law where it pro-
vides heightened requirements21. 

The overall takeaway is this. For right now, mar-
ijuana remains illegal under federal law and Mary-
land’s medical marijuana law does not provide work-
place protections. Accordingly, employment decisions 
based on the use of marijuana under any circumstanc-
es are generally defensible. By avoiding snap deci-
sions and following the traditional decision-making 
process, employers will make marijuana-related deci-
sions that much more defensible.
19 29 U.S.C. §§ 2601 et seq.
20 The Drug Free Workplace Act of 1988 requires those working with the federal government to adopt 

zero-tolerance workplace drug policies. See 41 U.S.C. § 8102.
21 For general guidance on medical examinations, inquiries, and drug testing under the ADA see U.S. 

Equal Employment Opportunity Commission, Enforcement Guidance on Disability-Related Inquiries 
and Medical Examinations of Employees Under the Americans with Disabilities Act, available at https://
www.eeoc.gov/policy/docs/guidance-inquiries.html (last accessed January 27, 2018).
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By Jerald J. Oppel 
joppel@bakerdonelson.com

On June 6, 2018, the NLRB’s Office of General 
Counsel issued its Guidance Memorandum on Hand-
book Rules Post-Boeing. This guidance arose out of 
the NLRB’s decision in The Boeing Co., 365 NLRB 
No. 154 (2017) which overruled its prior decision in 
Lutheran Heritage Village -Livonia, 343 NLRB 646 
(2004).

Since Lutheran Village, employers tried to discern 
the Board’s distinction between permissible and im-
permissible policies, only to eventually conclude that 
they may be better off without an employee handbook 
or with a handbook which was not as robust as de-
sired because it seemed that many of the policies were 
construed by the NLRB as being in violation of the 
NLRA.

Employment attorneys advising employers faced 
their clients’ frustration with what seemed like legal-
ly mandated ignoring of common sense. This con-
tinued until the Boeing decision in December 2017, 
when after a change of administration the Board’s 
new formed majority, overruled Lutheran Village’s 
standard to work rule evaluation. In Boeing, the NL-
RB’s decision created clarity and predictability, long 
absent during the chaos wrought by Lutheran Village. 
This paper will describe the post-Boeing opportuni-
ties which the Board has given to employers to insure 
their employee handbooks do not violate the Section 
7 rights of its employees.

Section 7 of NLRA provides: 
The rights of employees, both in union and non-

union workplaces, are set forth principally in Section 
7 of the NLRA, which provides in part as follows:

Sec. 7. Employees shall have the right to self-orga-
nization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ-
ities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 

to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree-
ment requiring membership in a labor organization as 
a condition of employment as authorized in section 
8(a)(3).

Examples of the rights protected by this section are 
the following:

• Forming or attempting to form a union among 
the employees of a company.

• Joining a union whether the union is recog-
nized by the employer or not.

• Assisting a union to organize the employees of 
an employer.

• Going out on strike to secure better working 
conditions.

• Refraining from activity on behalf of a union.
Section 8(a)(1) forbids an employer to interfere 

with, restrain, or coerce employees in the exercise of 
the rights guaranteed in section 7. Any prohibited in-
terference by an employer with the rights of employ-
ees to organize, to form, join, or assist a labor orga-
nization, to bargain collectively, to engage in other 
concerted activities for mutual aid or protection, or to 
refrain from any or all of these activities, constitutes a 
violation of this section. This is a broad prohibition on 
employer interference, and an employer violates this 
section whenever it commits any of the other unfair 
labor practices.

Employer conduct may, of course, independently 
violate Section 8(a)(1). Examples of some violations 
of Section 8(a)(1) are:

• Threatening employees with loss of jobs or 
benefits if they should join or vote for a union.

• Threatening to close down the plant if a union 
should be organized in it.

• Questioning employees about their union ac-
tivities or membership in such circumstances 
as will tend to restrain or coerce the employees.

• Spying on union gatherings, or pretending to 
spy.

• Granting wage increases deliberately timed to 
discourage employees from forming or joining 
a union.

Post Boeing NLRB Guidance on 
Employee Handbook Rules Bring 
Common Sense and Flexibility to 

Employer Work Rules
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Under Lutheran Village’s now overruled interpre-
tation, an employer would be in violation of Section 
7 of the NLRA if a charging party could establish that 
(a) employees would reasonably construe the lan-
guage to prohibit Section 7 activity; (2) the rule was 
promulgated in response to union activity; or (3) the 
rule has been applied to restrict the exercise of Sec-
tion 7 rights.

Under subsection (a) mentioned above; i.e., the 
reasonably construe test, the Board found unlawful 
those policies that employees MIGHT POSSIBLY 
interpret as prohibiting protected concerted activity 
permitted in Section 7, while ignoring an employer’s 
lawful purposes in promulgating the rule. Most of the 
Board’s decisions post-Lutheran Village and pre-Boe-
ing involved this reasonably construe test.

The Board’s application of the Lutheran Village 
reasonably construe test was often dependent on in-
visible distinctions. For example, the Board found un-
lawful, those handbook rules that required employees 
to be respectful of others and the Company; prohib-
ited employees from using loud, abusive or foul lan-
guage; and recommended that employees not discuss 
HR investigations with other employees, because the 
Board reasoned, employees may construe the rules as 
validly limiting their right to organize or refrain from 
organizing under Section 7.

Despite the decisions, the Board found some pro-
visions lawful, such as each employee is expected 
to work in a cooperative manner with management/
supervisors, co-workers, customers and vendors; no 
abusive or threatening language to anyone on the 
company premises; and be thoughtful in all your com-
munications and dealings with others. These exam-
ples and many others created almost insurmountable 
uncertainty. Employers were fearful that if they were 
found by the Board to have violated employees’ Sec-
tion 7 rights, the employees would be entitled to Sec-
tion 7 rights to the employer’s detriment.

Post Boeing and the NLRB Guidelines, issued in 
June 2018, the Board is required to balance: (i) the 
nature and extent of the potential impact on NLRA 
rights and (ii) legitimate justifications associates with 
the rules. 

The Boeing decision and Guidelines established 
three categories of rules.

Category 1: Rules that are Generally 
Lawful to Maintain

More specifically, the Board described these cate-
gories of Rules that the Board deems lawful to main-
tain only if (i) the rule, when reasonably interpreted, 
does not prohibit or interfere with the exercise of 
NLRA rights; or (ii) the potential adverse impact on 
protected rights is outweighed by interpretation of the 
rule.
Civility Rules

The Board has placed this type of rule in Category 
1.

• Conduct that is inappropriate or detrimental to 
company operations or that impedes harmoni-
ous interactions and relationships will not be 
tolerated.

• Behavior that is rude, condescending or other-
wise socially unacceptable is prohibited.

• Employees may not make negative or disparag-
ing comments about the professional capabili-
ties of an employee or physician to employees, 
physicians, patients, or visitors.

In addition, the following examples should be con-
sidered lawful civility-type rules:

• Disparaging the company’s employees is pro-
hibited.

• Rude, discourteous or unbusinesslike behavior 
is forbidden.

• Disparaging, or offensive language is prohib-
ited.

• Employees may not post any statements, pho-
tographs, video or audio that reasonably could 
be viewed as disparaging to employees.

No-Photography Rules and No-Recording Rules
The Board in Boeing placed no-photography rules 

in Category 1. The specific rule at issue there was:
• [U]se of [camera-enabled devices] to capture 

images or video is prohibited. 
No recording rules should similarly fall in Catego-

ry 1. Such rules include:
• Employees may not record conversations, 

phone calls, images or company meetings with 
any recording device without prior approval.
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• Employees may not record telephone or other 
conversation they have with their coworker, 
managers or third parties unless such record-
ings are approved in advance.

Rules Against Insubordination, Non-cooperation, 
or On-the-job Conduct that Adversely Affects 
Operations

Almost every employer with a rulebook has a rule 
forbidding insubordination, unlawful or improper 
conduct, uncooperative behavior, refusal to comply 
with orders or perform work, or other on-the-job con-
duct that adversely affects the employer’s operation. 
Some examples are:

• Being uncooperative with supervisors or other-
wise engaging in conduct that does not support 
the Employer’s goals and objectives is prohib-
ited.

• Insubordination to a manager or lack of coop-
eration with fellow employees or guests is pro-
hibited.

Disruptive Behavior Rules
Disruptive behavior rules are also common in em-

ployer handbooks. Some examples of such rules are:
• Boisterous and other disruptive conduct.
• Creating a disturbance on Company premises 

or creating discord with clients or fellow em-
ployees.

• Disorderly conduct on Hospital premises and/
or during working hours for any reason is strict-
ly prohibited.

Rules Protecting Confidential, Proprietary, and 
Customer Information or Documents

Certain types of confidentiality rules also belong 
in Category 1, e.g., rules banning the discussion of 
confidential, proprietary, or customer information that 
make no mention of employee or wage information:

• Information concerning customers shall not be 
disclosed, directly or indirectly or used in any 
way.

• Do not disclose confidential financial data, or 
other non-public proprietary company infor-
mation. Do not share confidential information 
regarding business partners, vendor, or custom-
ers.

• Divulging customer-private information to em-
ployees or other individuals is prohibited.

• No unauthorized disclosure of business secrets 
or other confidential information.

Rules against Defamation or Misrepresentation
Rules prohibiting defamation or misrepresentation 

should be placed in Category 1, notwithstanding that 
defamation that occurs in the course of Section 7 ac-
tivity is legally protected if not engaged in with New 
York Times malice. Examples of such rules are:

• Misrepresenting the company’s products or 
services or its employees is prohibited.

• Do not email messages that are defamatory.
Rules against Using Employer Logos or 
Intellectual Property

Traditional rules prohibiting employee use of em-
ployer logos and trademarks also belong in Category 
1. Examples of such rules are:

• Employees are forbidden from using the Com-
pany’s logos for any reason.

• Do not use any Company logo, trademark, or 
graphic without prior written approval.

Rules Requiring Authorization to Speak for 
Company

Rules requiring authorization to speak for the com-
pany or requiring that only certain persons speak for 
the company fall into Category 1. Examples of such 
rules are:

• The company will respond to media requests 
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for the company’s position only through the 
designated spokespersons.

• Employees are not authorized to comment for 
the Employer.

Rules Banning Disloyalty, Nepotism, or Self-
Enrichment

Rules banning these types of conflicts of interest 
have generally been deemed lawful, even prior to 
Boeing:

• Employees may not engage in conduct that is 
disloyal competitive, or damaging to the com-
pany such as illegal acts in restraint of trade or 
employment with another employer.

• Employees are banned from activities or in-
vestments that compete with the Company, 
interferes with one’s judgment concerning the 
Company’s best interests, or exploits one’s po-
sition with the Company for personal gain.

Category 2: Rules Warranting 
Individualized Scrutiny

Category 2 Rules that warrant individualized scru-
tiny in such cases as to whether the rule would pro-
hibit or interfere with NLRA rights, and if so, whether 
any adverse impact on NLRA protected conduct is 
outweighed by legitimate justifications.

Rules in this category are not obviously lawful or 
unlawful, and must be evaluated on a case-by-case ba-
sis to determine whether the rule would interfere with 
rights guaranteed by the NLRA, and if so, whether 
any adverse impact on those rights is outweighed by 
legitimate justifications. Some examples of Category 
2 rules are:

• Broad conflict-of-interest rules that do not spe-
cifically target fraud and self-enrichment and 
do not restrict membership in, or voting for, a 
union.

• Confidentiality rules broadly encompassing 
employer business or employee information 
(as opposed to confidentiality rules regarding 
customer or proprietary information, or con-
fidentiality rules more specifically directed 
at employee wages, terms of employment, or 
working conditions.

• Rules regarding disparagement or criticism of 
the employer (as opposed to civility rules re-

garding disparagement of employees).
• Rules regulating use of the employer’s name 

(as opposed to rules regulating use of employ-
er’s logo/trademark).

• Rules generally restricting speaking to the me-
dia or third parties (as opposed to rules restrict-
ing speaking to the media on the employer’s 
behalf).

• Rules banning off-duty conduct that might 
harm the employer (as opposed to rules ban-
ning insubordinate or disruptive conduct at 
work, or rules specifically banning participa-
tion in outside organizations).

• Rules against making false or inaccurate state-
ments (as opposed to rules against making de-
famatory statements).

Category 3 Rules that the Board deems to be un-
lawful to maintain because they would prohibit or 
limit NLRA approved conduct, and the adverse im-
pact on NLRA rights is not outweighed by justifica-
tion associated with the rule.
Category 3: Rules that are Unlawful to 
Maintain

Rules in this category are generally unlawful be-
cause they would prohibit or limit NLRA-protected 
conduct, and the adverse impact on the rights guaran-
teed by the NLRA outweighs any justifications asso-
ciated with the rule. Regions should issue complaint 
on these rules, absent settlement. However, if a Re-
gion believes that special circumstances render lawful 
a rule that normally would fall in Category 3, it should 
submit the case to Advice.
A. Confidentiality Rules Specifically 
Regarding Wages, Benefits, or Working 
Conditions

• Employees are prohibited from disclosing sala-
ries, contents of employment contracts.

• Employees shall not disclose any information 
pertaining to the wages, commissions, perfor-
mance, or identity of employees of the Em-
ployer.

In addition, rules that expressly prohibit discussion 
of working conditions or other terms of employment 
should be considered Category 3 rules, for substan-
tially the same reasons.
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Top Five Executive Compensation 
Tips and Traps

Andrea Powers 
apowers@bakerdonelson.com

Executive compensation is fraught with compli-
cated regulatory and tax issues that can surprise even 
seasoned executives. Below this article summarizes 
five frequently encountered traps and discusses some 
ways to avoid them altogether, and when stuck in the 
hazard, some solutions for getting out: 
1. Failure to Monitor Equity Plan’s Authorize 

Share Award Limits and Expiration Dates.
Both Federal income tax rules and stock exchange 

rules require equity plans to have a cap on the number 
of shares that can be awarded under the plan, as well 
as defined lifespan. Equity plans typically 10 provide 
that no new awards may be granted after specified 
date (typically 10 years after adoption). Unfortunate-
ly, it is not uncommon for an employer to issue equity 
award only to realize belatedly that the awards either 
exceeded the number of authorized shares or were is-
sued after the expiration of the plan. This can result 
in the awards being void (or at best, voidable) and/
or violations of securities’ exchange rules. Below are 
some suggestions to minimize the risk of these events 
occurring:

• At least annually employers should review their 
equity plan documents to confirm the number 
of authorized shares and compare that to the 
number outstanding;

• Consider the plan’s provisions on recycling 
awards and whether change is needed. Some 
plans permit recycling of shares; however, the 
plan must specify how and to what extent pre-
viously awarded shares can be reissued upon 
forfeiture or exercise. Publicly traded employ-
ers should take care that the recycling of shares 
does not adversely affect the company’s rating 
by proxy / shareholder advisory services. If the 
recycle policy is too liberal, companies may re-
ceive negative ratings. The current trend is to 
recycle only those shares that are forfeited and 
none that have been exchanged for value. 

• If companies want to grant “qualified options”, 

• Employees are prohibited from disclosing to 
any media source information regarding em-
ployment at [Employer], the workings and con-
ditions of Employer, or any staff member.

B. Rules Against Joining Outside 
Organizations or Voting on Matters Concerning 
Employer

Impact on NLRA Rights: Rules regulating mem-
bership in outside organizations cover some unpro-
tected activity, but also clearly encompass protected 
activity. A core aspect of protected concerted activity 
under the NLRA is that employees may desire to have 
outside organizations, specifically unions, represent 
them. Where an employer’s conflict-of-interest policy 
includes a rule that would be interpreted as restricting 
membership or work for a union, it would naturally 
cause more timid employees to refrain from such ac-
tivity.

In addition to these three categories, the Board can 
differentiate among different types of NLRA activi-
ties (some of which may be deemed central to the Act 
and others more peripheral), and business justification 
with a client, immediate relevance to employees or 
the business or those having more peripheral impor-
tance. The Board can also take into consideration dif-
ferent industries and work settings.

The Board also stated that it will continue to ana-
lyze the rules from the employees’ perspective. 

Under the new makeup of the Board, it is anticipat-
ed that the Board will review the handbook rules from 
the perspective of and obviously reasonable employee 
who is aware of his legal rights, but who also inter-
prets work rules as they apply to the everydayness of 
his job.

The Board will no longer interpret ambiguities of 
any rule against the drafter and that ambiguities will 
be analyzed as described in the previous paragraph 
only if reasonable employees would read the rule as 
applying to Section 7 activity and not merely if em-
ployees might possibly read it that way.

The Boeing decision and NLRB Guidelines present 
opportunities for employers revising their employee 
handbooks, policies and rules which are fair, clear, 
and predictable with respect to interpreting interfer-
ence with Section 7 rights.
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or an incentive stock option (ISO), they have 
to comply with a number of rules. One is that 
the options can’t have more than a 10-year life. 
If an employee reaches the 10-year expiration 
date, and they have yet to exercise their vested 
stock options, they forfeit those options which 
get absorbed back into the company. And a 
company cannot just extend that period for an-
other 10 years without resetting the exercise 
price to the current “fair market value”, which 
is an unattractive alternative in most cases.

• Start early to prepare new documents for share-
holder approval when nearing the limit of au-
thorized shares and/or the expiration date the 
plan. The process can be lengthy and for pub-
lic companies can require advance disclosure. 
This can impede a company’s ability to make 
equity awards. 

2. Employment Agreements -- accidentally creat-
ing deferred compensation.
Deferred compensation rules under Internal Rev-

enue Code (IRC) Section 409A cover a broad range 
of post-employment payment arrangements. These 
rules apply to compensation which is paid in a year 
later than the year in which the compensation is both 
earned and vested. While there are several exceptions 
to this general rule, if documents are not properly 

drafted, the result can be deferred compensation that 
it not 409A-compliant, subject the executive to a 20% 
excise tax on the deferred amounts plus acceleration 
of income tax. Here are some examples of provisions 
in employment agreements that can cause the amounts 
to be “deferred compensation”:

• “Bonus will be paid as soon as practical af-
ter end of calendar year performance period.” 
Because the bonus is earned and vested in one 
year and paid in the next, it is deferred com-
pensation as presently drafted. However, 409A 
exempts compensation that is paid within 2 1/2 
months of the end of the year in which earned 
and vested, so long as there is written agree-
ment so providing. Further, if the payment is 
delayed beyond the 2 1/2 month deadline, it 
is still exempt so long as paid by the last day 
of the year. By including language that utiliz-
es the 409A “short-term deferral” exemption 
the amount will be exempt from Code Section 
409A, provided it is paid no later than Decem-
ber 31st of the year following the performance 
year.

• “Upon Executive’s termination, Executive will 
be paid two times Base Salary.” While 409A 
exempts certain “separation pay” from being 
treated as deferred compensation, that exemp-
tion is only applicable to payments upon invol-
untary termination. The agreement would need 
to make certain that the severance pay is condi-
tioned on involuntary termination by the com-
pany or by the Executive for “good reason.”

• “Upon termination, payments will be made for 
twelve months.” This provision contemplates 
payments beyond the year of termination and 
potentially for a period beyond 2 1/2 months 
after the year in which termination occurs. 
Thus, the agreement will need to include either 
409A-compliant language or provisions to sat-
isfy the separation pay exemption.

• “Executive is awarded XXX units of phantom 
stock.” Phantom stock is considered deferred 
compensation subject to 409A. So, unless the 
award is drafted to comply with the 409A de-
ferred compensation rules or to take advantage 
of an exemption such as the short-term deferral 
exemption, the award could subject the execu-
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tive to punitive taxes.
3. Why having IRC § 280G Parachute Payment 

Provisions matters
Internal Revenue Code Section 280G imposes pu-

nitive excise taxes on certain “golden parachutes” that 
are triggered by a change in control of both public and 
privately held corporations. Disqualified individuals 
must pay a 20% excise tax on all “excess parachute 
payments” they receive in addition to the ordinary in-
come taxes owed on those excess payments. Further, 
employers are prohibited from taking tax deduction 
for the excess parachute payments. With such adverse 
tax consequences, it is preferable at the outset of an 
agreement for the parties to address how potential 
golden parachute payments will be treated upon a 
change in control. Three options to consider are:

• Agreeing to “gross up” the executive by any 
excise tax. While this allows the executive to 
maximize his or her payment amounts while 
avoiding excise taxes, gross ups are expensive 
and the corporation will end up with additional 
non-deductible expenses. As a result, this op-
tion is disfavored, especially by proxy advisory 
firms;

• Agree to reduce change in control payments 
to amounts below excess payment threshold. 
This cutback provision generally provides that 
if the IRC Section 280G excise tax and loss of 
deductibility under are triggered, then the pay-
ments and benefits will be reduced to the max-
imum amount that does not trigger the excise 
tax and loss of deductibility. While this certain-
ly benefits the corporation by assuring that it 
does not risk losing the tax deduction for com-
pensatory payments, executives tend to disfa-
vor this option as promised payments may be 
significantly reduced; or

• Agree to implement a better-off cutback / val-
ley provision. The better-off cutback has be-
come the more favored option and provides 
for the executive’s payments and benefits to 
be reduced to the maximum amount that does 
not trigger the excise tax unless the executive 
would be better off (on an after-tax basis) re-
ceiving all payments and benefits and paying 
all excise and income taxes.

4. Outliving life expectancy under Split dollar 
policy
The problem: Many employers finance deferred 

compensation benefits with the use of split dollar pol-
icies. These arrangements are often designed under a 
“loan regime” whereby the employer “loans” the in-
sured executive (who is the policy owner) amounts to 
pay the policy premiums and the executive secures 
the loan by assigning a portion of the death benefit 
proceeds to repay the employer’s outlay for the pre-
miums. Upon the executive’s death, the employer re-
coups its premium outlay. Employers typically book 
these assignments on their balance sheets as assets. 
Problems arise, however, when the premiums have 
been paid up, the executive retires, and then outlives 
his or her life expectancy and suddenly premiums are 
again due under the policy. If the parties do nothing, 
the policy’s cash value will be reduced each year by 
the value of the death benefit premium until the entire 
cash value is used up and the policy lapses (or requires 
the insured to pay out of pocket the annual premium). 
If the policy lapses, the executive and the employer 
both lose. The executive’s beneficiaries receive no 
death benefit and the employer forfeits its account re-
ceivable, adversely affecting its balance sheet. 

What to do? Employers and their executives would 
be wise to monitor annual policy illustrations so that 
when an insured is reaching his or her projected life 
expectancy under the policy and before cash value is 
used to pay for additional premiums, consideration 
can be given to terminating the policy for cash value 
and allocating the proceeds proportionately between 
the employer and insured. 
5. Protecting Grandfathered Status 162(m) -- Do 

We Care if Compensation is Performance Based 
Anymore?
Before Tax Reform was signed into in late 2017, 

publicly traded companies were able to deduct annual 
performance-based compensation (e.g. stock options, 
performance shares) in excess of $1 million for the 
CEO and next three highest-paid employees (other 
than CFO) serving on the last day of year. In other 
words, performance-based compensation was exclud-
ed from the $1 million limit imposed by IRC Section 
162(m) on publicly-traded company tax deductions 
for most compensation payments made by the com-
pany to its “covered employees” in a particular fis-
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cal year. That exemption was eliminated except for 
“grandfathered” arrangements. Performance-based 
compensation arrangements that were effective on or 
before November 2, 2017 (and not materially modi-
fied since), may still be able to take advantage of the 
performance-based compensation exception. Howev-
er, it appears not all plans in effect on November 2, 
2017, will meet the narrow requirements of the grand-
father rule. In particular, the grandfather rule does not 
apply to:

• plans or agreements that permit an employer 
to retain discretion to reduce or eliminate the 
amount of compensation payable pursuant to 
an award, even if the employer never actually 
reduces or eliminates the amount of the award; 
or

• plans or agreements that require the employ-
er to exercise discretion to renew or extend the 
agreement, for the period after such renewal or 
extension. 

Since the pool of grandfathered arrangement is rel-
atively small to begin with and will shrink as such 
arrangements come up for renewal or require modi-
fication, does the loss of grandfathered status really 
matter? At first blush, it would seem so as the corpo-
ration will lose the tax deduction for the heretofore 
“performance-based compensation.” However, when 
considering the reduction in the corporate tax rate to 
21% and the alternatives available for compensating 
executives, the loss of grandfathered status may not 
be that problematic. Some alternatives are:

• Incentive Stock Options (“ISOs”). ISOs are 
not deductible anyway (the tax effect is less as 
the corporate tax rate goes down to 21% from 
35%). This will allow recipients to get capital 
gains tax treatment if they hold onto the stock 
for at least one year. In addition, the Tax Act 
reduces the effect of the Alternative Minimum 
Tax (“AMT”) on individual tax payers, which 
was another impediment to using ISOs before 
2018. 

• Stock option programs can be redesigned to 
adapt to the new changes in compensation. 
For example, the terms of stock options may 
be extended with limits on the amount of stock 
options that can be exercised (similar to ISOs), 

which will allow for more of the stock option 
proceeds to become tax deductible.

• Compensation portfolios may be rebalanced to 
emphasize fixed pay (salary and time vested re-
stricted stock or units) as no compensation will 
be deductible over $1 million. 

• Supplemental Executive Retirement Plans 
(“SERPs”) and other nonqualified deferral pro-
grams with their associated trust and funding 
techniques will make a comeback. Since any 
amounts paid to the top Named Executive Of-
ficers (“NEOs”) will not be deductible over $1 
million, amounts may be deferred as a supple-
mental post-employment payment (although 
this payment will be capped at $1 million, even 
in death, as well in order to receive the full de-
ductibility). 

Change is Coming: Calculating 
“Regular Rate of Pay” and Why it 

Matters

Neil Duke 
nduke@bakerdonelson.com

In the coming weeks, there will be a potential par-
adigm shift in federal wage and hour law.  In that re-
gard, one of the most hotly anticipated changes under 
the Trump administration is the Department of La-
bor’s reported effort to restructure the “regular rate of 
pay” analysis.  A lot could be at stake for employers 
across the country.  
The State Law Perspective

Given that Maryland law generally follows the lead 
of the DOL, a quick reminder of how Maryland looks 
at the issue may be beneficial, because what consti-
tutes “wages” can sometimes be a tricky issue.  Under 
Md. Code Ann., Lab. & Empl., §3-401, “wages” are 
statutorily defined as “all compensation that is due to 
an employee for employment.”  Admittedly, that broad 
framing can lead to some level of uncertainty.  Slight-
ly more clarity is provided under §3-501(c), wherein 
“wages” are described as all compensation that is due, 
to include “bonuses,” “commissions,” and “fringe 
benefits.”  If Maryland law could be condensed to a 
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her regular rate of pay would be calculated by dividing 
the $405 straight-time salary by 45 hours, resulting in 
a regular rate of pay of $9/hour.  Since 1.5 time the 
regular rate of pay is owed in overtime compensation 
for all hours worked over 40 during a workweek, this 
particular employee would be owed $4.50 for each of 
the 5 additional overtime hours worked ($4.50 x 5 = 
$22.50).

Any doubt of the risks involved in miscalculat-
ing an employee’s regular rate of pay can be quick-
ly discarded by glancing at the statistics published 
by the DOL.1  In fiscal year 2017, the DOL reported 
over 10,843 overtime compensation violation cases, 
valued at $157, 592,682 in back pay.  In fiscal year 
2018, those statistics grew to 11,018 cases, for a total 
amount of $194,203,854 in possibly back pay.  The 
financial stakes to employers continue to grow with 
each passing year.    
What’s the Latest

Recently, the DOL submitted a proposed rules 
change to the White House Office of Information and 
Regulatory Affairs (“OIRA”).  In turn, the proposal 
has been submitted to the Administration’s Office of 
Budget and Management.  However, the substance of 
the proposed rules change is still unknown, and in-
formation regarding the content of the rules change 
will not be made public until the Office of Budget and 
Management has an opportunity to weigh in. A call 
placed to the DOL’s Wage and Hour Division’s, Of-
fice of the Director of Regulations, Legislation and 
Interpretations, confirmed this status.  With all of that 
said, the expectation is that a more employer-friendly 
perspective of what constitutes an employee’s rate of 
pay will be promoted by the Trump administration.  
This has the potential to really shake up wage and 
hour litigation should that happen.  Stay tuned.

1 https://www.dol.gov/whd/data/datatables.htm

short statement, it would be this.  If a promise is made 
to an employee that he/she will be paid (or benefit-
ted) a particular form of compensation, in exchange 
for his/her services, then that remuneration probably 
constitutes his/her “wages.”  The Maryland Court of 
Appeals would agree, in the past describing “wages” 
as any form of remuneration received by an employ-
ee for his/her services.  See Montgomery County v. 
Deibler, 423 Md. 54, 31 A.3d 191 (2011).  Where 
the debate (and highest stakes), often arises is in the 
context of overtime compensation disputes.  Under 
Maryland law, every employer is obligated to pay an 
employee that person’s “overtime wage if at least 1.5 
times the “usual hourly wage.”  Md. Code Ann., Lab. 
& Empl., §3-415.  And, “usual hourly wage” is just 
another way of saying “regular rate of pay.”  
The Federal Law Perspective

Now on to Federal law.  As with Maryland law, the 
DOL also describes regular wages” as all remuner-
ation for an employee’s employment services, with 
certain exceptions.  Those exceptions would include 
payment for expenses incurred by the employee on be-
half of the employer; premium payment for overtime 
hours worked, discretionary bonuses, gifts and pay-
ments connected to special occasions, and payments 
to employees for periodic episodes where no work is 
performed due to a holiday, vacation or illness.  See 
DOL Fact Sheet #23: Overtime Pay Requirements of 
the FLSA.
Why it Matters

All of this matters because of how often this is-
sue is litigated, and the costs employers possibly face 
when they get it wrong.  The DOL describes the fol-
lowing typical scenario in calculating overtime hours 
based on an employee’s regular rate of pay.

An employee hired to work a 45 hour workweek 
for a weekly salary of $405.  Under this scenario, his/
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Serving Up Disruption: The 
New Age of Political Protests in 
Restaurants and Other Public 

Places

Russell W. Gray 
rgray@bakerdonelson.com

The past year has ushered in an unexpected chal-
lenge for the restaurant industry. Protests, both 
planned and spontaneous, against political figures in 
public places have caught business owners by sur-
prise, giving rise to urgent questions about employ-
ee safety, First Amendment rights, and the implica-
tions of refusing to serve controversial guests. These 
high-profile incidents have not only served up disrup-
tion, but they have also encouraged conversation on 
how business owners can prepare for and respond to 
conflicts on their premises.

The owner of the Red Hen restaurant in the small 
town of Lexington, Virginia no doubt expected a rou-
tine Friday night. She was poorly mistaken. Things 
took an unexpected turn when President Trump’s press 
secretary, Sarah Huckabee Sanders, joined a party of 
seven who were already seated at the restaurant.

The chef immediately called the Red Hen’s owner, 
who was at home at the time but drove to the restau-
rant to assess the situation. When the owner arrived, 
she met with the staff and ultimately decided, based 
on her employees’ wishes, to ask Sanders to leave. 
The owner expressed concern about her staff, which 
included a number of employees who identify as 
LGBT, objecting to Sanders’ defense of President 
Trump’s ban on transgender persons from the military 
and of his policy of separating immigrant children 
from their parents and guardians.

Sanders agreed to leave the Red Hen peacefully, but 
the fallout from the incident was anything but peace-
ful. The incident erupted into a social media frenzy, 
with commenters fervently opposing and supporting 
the restaurant owner’s actions. The frenzy bled into 
the restaurant’s Yelp reviews, where protesters rated 
Red Hen poorly.

The protests went beyond social media. Trump 
supporters besieged the restaurant with calls to create 
false reservations. Customers had reservations can-

celed and could not get through to the restaurant on 
the phone. Hundreds of miles away, protesters egged 
another unaffiliated restaurant called the “Red Hen” 
in an apparent misdirected act of retaliation.

The Red Hen incident is only one of many. Other 
high-profile political protests in restaurants in recent 
months include the following:

• Senator Ted Cruz was greeted by a group of 
protesters as he and his wife attempted to eat at 
the Fiola restaurant in Washington, D.C. Cruz 
and his wife elected to leave as the protestors 
chanted at Cruz about the Justice Kavanaugh 
nomination.

• Senate Majority Leader Mitch McConnell and 
his wife, Secretary of Transportation Elaine 
Chao, were confronted by several persons 
while eating at a restaurant in Louisville, Ken-
tucky. One woman approached McConnell’s 
table and called him “traitor.” Some restaurant 
patrons applauded in response while others dis-
agreed. Another person confronted McConnell 
and yelled, “Why don’t you get out of here? 
Why don’t you leave the entire country?” That 
same person grabbed McConnell’s to-go box 
and dumped the food on the sidewalk. A few 
months earlier, protestors gathered and chant-
ed outside another restaurant while McConnell 
was eating inside.

• Homeland Security Secretary Kirstjen Nielsen 
and her husband were heckled and harassed by 
protestors at a Mexican restaurant in Washing-
ton, D.C. Some of the customers in the restau-
rant applauded the protestors as Nielsen and 
her husband tried to continue their dinner with 
Secret Service agents providing protection.

So what should a restaurant or other business own-
er do about similar situations? Should it bar political 
representatives, particularly controversial ones, from 
being guests? Is that even legal? Can it remove dis-
ruptive customers and protestors? What about free 
speech rights? How should a restaurant or other busi-
ness deal with staff who object to serving a political 
figure or controversial guest?
Legal Considerations

State and local laws may differ so it will be neces-
sary to speak in generalities on the legal issues here. 
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One key generality is that private business owners 
need not worry about free speech rights pursuant to 
the First Amendment. The First Amendment does not 
apply to private businesses. It only prohibits govern-
ment entities and actors from suppressing speech. 
Thus, a private restaurant, for instance, does not vi-
olate the First Amendment by requiring protestors to 
leave its property, even if it does so based on the con-
tent of the protestors’ speech.

On the issue of requiring persons to leave a busi-
ness, property owners generally have the right to de-
termine which guests are welcome on their property. 
Guests who refuse to leave may violate trespass laws 
or even commit criminal offenses such as disrupting 
the peace. The police can enforce a number of crim-
inal laws that protect property owners from unwel-
come guests.

The right to exclude guests, however, has its limits. 
Most notably, Title II of the Civil Rights Act of 1964 
prohibits discrimination based on race, color, religion, 

or national origin in hotels, motels, restaurants, the-
aters, and other public accommodations engaged in 
interstate commerce (and courts broadly define “in-
terstate commerce”). Title II, for instance, would pro-
hibit a hotel from refusing to serve a guest because 
the guest hails from a foreign country or exercises a 
particular religion.

Situations involving controversial guests may also 
implicate an employee’s legal rights. Title VII of the 
Civil Rights Act of 1964 prohibits discrimination 
based on race, gender, national origin, color, or re-
ligion with respect to “the terms and conditions” of 
employment. A server, for example, may be entitled 
to a religious accommodation not to work on certain 
sacred days or perform certain tasks that are contrary 
to the employee’s sincerely held religious beliefs.
Suggested Approaches for Business Owners

So how should a business owner deal with issues 
related to controversial guests? Here are some sug-
gestions.
1. Resist Refusing to Serve Controversial Figures

Refusing to serve controversial guests raises a 
number of significant problems. Although laws gen-
erally do not prohibit a private business from refus-
ing to serve a guest because of the guest’s political 
views, such refusal could potentially morph into a vi-
olation of Title II of the Civil Rights Act. For instance, 
assume a restaurant refuses to serve a controversial 
African-American political figure or a controver-
sial Muslim political figure. The lines could become 
blurred as to whether the business excluded the guest 
because of politics or because of the guest’s race or 
religion, which the law prohibits.

Furthermore, refusing to serve a guest will un-
doubtedly offend a significant group of people and po-
tentially result in disruptive counter-protests like the 
Red Hen experienced. Business owners should never 
expect consensus on which guests it should refuse. In-
deed, in some recent incidents, guests who even dis-
agreed with the controversial guest’s political views 
objected to the rude treatment of the guest. Guests 
typically want other guests to be treated politely.

When asking a controversial guest to leave is the 
best option, problems may arise. Such situations may 
include those in which guests become violent or an 
otherwise dangerous or chaotic environment arises. 



Maryland State Bar Association Section of Labor & Employment Law 20

Requiring a controversial guest to leave should be the 
exception.
2. Prepare Employees to Deal with a Controversial 

Guest Scenario
Following a recent restaurant confrontation involv-

ing Senate Majority Leader McConnell, the restaurant 
lamented that the staff was “caught off guard as the in-
cident escalated quickly.” Don’t be caught off guard. 
Businesses need to prepare staff so that they know how 
to respond to such incidents promptly. Such training 
may include (1) educating staff that controversial fig-
ures can be expected to visit the business from time 
to time; (2) making clear that the business expects all 
guests to be treated politely and served appropriately 
irrespective of the guests’ beliefs or views; (3) pro-
viding instructions on how the staff should quickly 
and safely intervene to diffuse a confrontation; and 
(4) providing instructions on how the staff can contact 
authorities if an unsafe or disruptive situation exists. 
With respect to the latter, a business should always 
be prepared to contact the police or other authorities 
promptly if disruptions in any way present an unsafe 
situation.
3. Consider Accommodations for Objecting 

Employees
An employee’s request not to serve a guest could 

possibly implicate the employee’s right to be free 
from unlawful discrimination in the workplace, such 
as if the refusal is related to a religious belief or con-
cern over gender harassment or discrimination. To 
avoid such potential legal issues, employers should 
consider ways to accommodate an employee’s request 
not to serve a guest. It may be, for instance, that that 
the employer can assign a different employee to serve 
the guest or perhaps move the guest to a comparable 
area where the employee does not work. As a gener-
al rule, however, an employer need not implement an 
unreasonable accommodation or one that creates an 
undue hardship.

Immigration Update: The New 
Labor condition Application ETA 
9035/9035E and What It Means 

For Employers

Melanie Colvert Walker 
mwalker@bakerdonelson.com

Robert C. Divine 
rdivine@bakerdonelson.com

On November 19, 2018, the Department of La-
bor (DOL) implemented amendments to its attesta-
tion-based Labor Condition Application Form ETA 
9035/9035E, which is a prerequisite filing by employ-
ers sponsoring workers in the H-1B, H-1B1, and E-3 
nonimmigrant visa categories.

Most importantly, the new version of Form ETA 
9035/9035E requires H-1B employers to provide sig-
nificantly more detailed information about worksites, 
the specific numbers of sponsored H-1B workers at 
each of these sites, and the legal name of end user 
entities operating any third-party worksites. This will 
generate public and intra-governmental awareness of 
companies using H-1B workers supplied by third-par-
ty vendors, even if the companies sponsor few or no 
H-1B workers directly. In addition, employers who 
are considered in H-1B Dependent or Willful Violator 
status are now required not only to specifically attest 
to certain recruitment and non-displacement obliga-
tions, but to indicate (and support by uploaded evi-
dence in certain cases) the specific exemption under 
which the sponsored foreign national (who is the sub-
ject of the LCA) qualifies.
What is the Labor Condition Application?

The “Labor Condition for Nonimmigrant Workers” 
(LCA) is a data collection and attestation form that 
must be filed electronically by an employer when it 
sponsors a professional worker in the H-1B, H-1B1, 
and E-3 categories. The LCA collects specific infor-
mation about the employer (legal name, DBA, ad-
dress, FEIN, NAICS classification, employer contact) 
and the position (job title, classification, number of 
workers sponsored on the LCA, worksite(s), prevail-
ing wage, and wage range).

By filing the LCA, the sponsoring employer is at-
testing that (for the entire period of authorized em-
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ployment):
• it will pay all nonimmigrant workers the high-

er of the actual wage paid to other workers in 
same position with similar experience AND 
the prevailing wage for the specific geographic 
area and occupational classification;

• the employment of the nonimmigrant workers 
will not adversely affect the working condi-
tions of workers similarly employed in the area 
of intended employment;

• that, on the date the LCA is signed and sub-
mitted, there has not been a strike, lockout, or 
work stoppage in the course of a labor dispute 
in the relevant occupation at the place(s) of em-
ployment; and

• that, on or before the date of the LCA, notice of 
the application had begun to be posted in two 
conspicuous places in each location where the 
work will physically be performed, which in-
cludes at any third party site not necessarily 
controlled by the H-1B employer. The notices 
must remain posted for ten consecutive busi-
ness days.

If the employer qualifies as H-1B Dependent (hav-
ing a significant portion of its workers in H-1B status) 
or a Willful Violator (based on past enforcement ac-
tion), the LCA requires the employer to further attest 
to additional obligations regarding non-displacement 
of U.S. workers in its own workforce, non-displace-
ment in a third-party employer’s workforce, and re-
cruitment and hiring of U.S. workers who are equally 
or better qualified than the sponsored H-1B nonimmi-
grants.

Lastly, the LCA requires the employer to designate 
where the required public access file will be main-
tained (principal place of business or place of employ-
ment) and affirm that it will comply with the retention 
of and providing DOL access to the necessary sup-
porting document files  required when filing the LCA.
What Changed?

The LCA now allows for inclusion of up to ten ad-
ditional worksites (previously only three), includes an 
Appendix A required for H-1B Dependent and Willful 
Violator employers who are relying solely on the mas-
ter’s degree exemption, and collects expanded data 
for third-party worksites. Certain fields include a di-

rect link to search prior wage determinations by FEIN 
or state and a calculator to determine wage based on 
level and OES classification.

• Worksite Detail: DOL requires the employer 
to identify all intended places of employment, 
including those of short duration. If there will 
be more than ten sites during the three-year pe-
riod authorized on the LCA, a separate LCA 
should be filed detailing these additional sites. 
(Note that the regulatory exceptions for “non-
worksite” locations for peripatetic occupations, 
occasional travelers for less than ten workdays, 
or incidental travel to training/conferences still 
apply). For each location, the employer needs 
to detail the number of H-1B workers includ-
ed on the LCA assigned to that particular site, 
whether this site is a third-party worksite and 
if so, the legal name and full address of the 
secondary employer, and wage range/prevail-
ing wage source. Previously, only the addresses 
of the additional worksites were listed on the 
LCA, and the form did not include a space for 
the legal name of the third-party employer or 
request clarification as to whether a particular 
worksite was controlled by a third-party or sec-
ondary employer.

• Wage Data: The form alters the way some 
wage data is collected.

• Additional Specificity and Supporting Evi-
dence for H-1B Dependent Employers and 
Willful Violators: The new form more clearly 
reinforces the employer’s obligation to actively 
assess of its ratio of workers to H-1B workers 
as of the time the LCA is filed to determine if 
it is “H-1B Dependent.” The new LCA also 
asks employers to identify the statutory basis 
for the exemption of H-1B workers from “de-
pendency” requirements, either annual salary 
of at least $60,000, master’s degree or higher 
in related specialty, or both.
• For exempt workers, “dependent” employ-

ers must now complete an appendix detail-
ing the full name of college/school, the de-
gree, and date of issuance. For each exempt 
worker included on the LCA, the employ-
er now must upload a copy of the degree, 
transcript, or official letter from the school 
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evidencing the completion of the degree 
program.

What Now?
These noteworthy changes to a necessary form 

echo and support significant ongoing efforts already 
underway by Immigration Customs and Enforcement 
(ICE) to investigate offsite work, ensure appropriate 
immigration compliant arrangements are in place be-
tween H-1B employers and third-party “end users,” 
and target H-1B dependent employers. Based on 
recent data compiled by the Student and H-1B em-
ployers and third-party “end users,” Exchange Vis-
itor Program in 2017 and released by ICE, 328,205 
participated in the Optional Practical Training Pro-
gram, which has been a focus of investigation by the 
Trump Administration as the bridge to H-1B visas for 
primarily high-tech employers. It is not unusual for 
staffing companies and other service providers to rely 
heavily on contracts with multiple distinct employers 
in a range of geographic locations.

The increased level of detail required on the LCA 
and the associated challenges with evolving worksites 
in a shifting and mobile employment base demand in-
creased employer care to ensure compliance with the 
DOL requirements not only by the foreign worker’s 
sponsoring employer, but also by unrelated companies 
who benefit from services from the staffing agencies 
and vendors providing H-1B workers. These “second-
ary employers” will have their legal names included 
on the LCA filings, and aggregated data of the num-
ber of H-1B workers at any given worksite (wheth-
er it is for the sponsoring employer or a secondary 
employer) will be much more easily accessible. The 
increased transparency and detailed data collected by 
this form allow noncompliance to become detected 
more quickly, are likely to yield many more findings 
of H-1B dependency, and trigger targeted inspections 
of entities who employ or contract for onsite employ-
ment of larger numbers of H-1B workers.

Sponsoring employers should regularly assess 
their workforce for H-1B dependency, conduct their 
own housekeeping to ensure required documentation 
files are complete and updated, carefully review each 
attestation (wage, posting and notice, no adverse em-
ployment impact, no strike/lockout/work stoppage) as 
it applies to not only its own entity, but to any second-
ary employers included on the LCA where work will 
be performed.

Entities who use contracted workers in any capac-
ity should carefully review their arrangements with 
these workers and be sure they appreciate the impact 
of the new rule on H-1B sponsorship by their con-
tractors, who may be relying on services provided by 
sponsored workers from abroad. These “secondary 
employers” may need to confirm now their vendors 
are complying with H-1B and LCA requirements in-
cluding on-site posting and non-displacement of U.S. 
workers.

The new form became mandatory on November 
19, but certified LCAs submitted prior to November 
19 will remain valid until they expire. Please contact 
the authors, Melanie C. Walker and Robert C. Divine, 
or any member of the Immigration Group if you have 
further questions as to how these changes will affect 
your organization and what you can do to make sure 
your LCA house is in order.

For additional details on the ETA 9035/9035E form, 
form instructions, and a copy of the form itself see:

• News Release: U.S. Department of Labor An-
nounces Updates to H-1B Labor Condition Ap-
plication and Worker Complaint Form

• Labor Condition Application for H-1B, H-1B1 
and E-3 Nonimmigrant Workers Form ETA-
9035CP – General Instructions for the 9035 & 
9035E

• Labor Condition Application for Nonimmi-
grant Workers Form ETA-9035 & 90
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Key Issues Involving Multiemployer 
Pension Plan Withdrawal Liability

Cameron Hill 
chill@bakerdonelson.com

Bill Robinson 
brobinson@bakerdonelson.com

Employers who are considering using union labor 
should be aware of responsibilities they undertake by 
signing collective bargaining agreements (“CBA”). 
One such responsibility – contributing to a multiem-
ployer pension plan (“MEPP”) -- can have far-reach-
ing effects. Agreeing to be bound by a CBA that re-
quires contributions to a MEPP can result in, under 
certain circumstances, substantial withdrawal liability 
because many MEPPs currently are not 100% funded. 
Although a MEPP can continue to provide benefits 
for years while being less than 100% funded, an em-
ployer who decides to stop using union labor could 
be assessed its pro rata share of that underfunding as 
withdrawal liability.

What is a MEPP? MEPPs, generally, are defined 
benefit plans that provide benefits based on a formu-
la in the plan document. In order to fund these ben-
efits, the CBA will require employer contributions 
to be made, generally as an add-on to each partici-
pant’s hourly wage. Union employees often work 
for more than one employer during their careers. To 
address this circumstance, many employers in the 
same industry contribute to one MEPP. For example, 
construction industry workers, such as carpenters, 
plumbers, electricians, bricklayers, operators, labor-
ers, and teamsters, commonly participate in MEPPs, 
and an employer becomes responsible to contribute 
to a MEPP by signing a CBA with a union which re-
quires such contributions. Generally, MEPPs are in-
tended to remain in existence for indefinite periods 
of time into the future. That they are supported by 
contributions from many employers is supposed to 
make them more stable than single employer pension 
plans and, for much of their history, that has been the 
case. However, in the last 10-15 years, as labor mar-
kets have changed and the economy has gone through 
downturns which reduced the value of assets invested 
in the stock markets, MEPPs have become less stable.

Employer contributions, plus earnings, must gen-

erate enough revenue to pay the promised benefits. 
All defined benefit MEPPs use actuaries to evaluate 
the funding status of the plan. Although it is not a 
completely accurate way to determine how well the 
plan is capable of paying benefits, the funded status 
is a snapshot of the extent to which the plan has suffi-
cient assets to pay the promised liabilities if the plan 
terminated on the date of the snapshot. Each year the 
actuary must determine the plan’s funded status and 
certify that status to the United States Department of 
Treasury and the sponsor of the plan.

Why is a MEPP’s funding status important? 
Because most benefits from defined benefit MEPPs 
are paid over time as an annuity type benefit, a de-
fined benefit MEPP can operate for years with a fund-
ed status of less than 100%. However, defined bene-
fit MEPPs are subject to funding rules in the Internal 
Revenue Code to insure they have sufficient resourc-
es from which to pay promised benefits. The funding 
rules label such plans as a way to highlight their on-
going ability to pay promised benefits.

When considering using union labor and signing 
a CBA, employers should know the funded status of 
the MEPP to help avoid a situation where they are 
required to contribute to a plan that is hopelessly un-
derfunded. For example, plans that are at least 80% 
funded are considered to be in “green” status because 
they are, for the foreseeable future, likely able to pay 
benefits without changes to the employer’s contri-
butions or participant’s benefits. If the plan’s funded 
ratio is between 79% and 65%, the plan is in endan-
gered or “orange” status, and it must adopt a fund-
ing improvement plan. A plan whose funded ratio is 
less than 65% is in critical or “red” status, and it must 
adopt a rehabilitation plan. Finally, a plan is in “criti-
cal and declining status” (there is no color coding for 
this status) if the plan actuary projects the plan will 
become insolvent within the current year or within 
the next 14 to 19 years; in general, such plans must 
provide specific notices to interested parties and may 
reduce benefits in pay status in some circumstances.

Depending on a MEPP’s funding status, various 
statutory requirements exist to help increase the fund-
ing of a plan or otherwise to help keep it operational, 
even if to a lesser degree. There may be a combination 
of reductions to future benefit accruals and increases 
in employer contributions; reductions in adjustable 
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benefits; a rehabilitation period during which there is 
monitoring; or a freeze in benefits, but there is a limit 
on the extent to which benefits for certain age par-
ticipants can be reduced. If a defined benefit MEPP 
becomes insolvent, the Pension Benefit Guaranty 
Corporation (“PBGC”) will step in and guarantee a 
minimum level of benefits. If such a plan is in criti-
cal and declining status and desires to reduce benefits 
to participants in pay status, it can only reduce them 
to an amount which is 110% of the amount that the 
PBGC would guarantee if the plan becomes insolvent.

While these methods of shoring up the funded sta-
tus of defined benefit MEPPs may cause increases in 
employer contributions, employers’ contributions are 
otherwise set by the CBA. Employers will be given 
notice of any increases in contribution amounts pro-
posed because a plan is in endangered or critical status 
and may vote not to agree with such increases. More 
importantly, an employer that is bound by one or more 
CBAs to contribute to a MEPP should become knowl-
edgeable about and, if necessary, involved with the 
plan, by, for example, assisting in determining what 
changes to contribution rates and future benefit accru-
als should be made to protect the plan from becoming 
insolvent. Sitting on the board of a MEPP is another 
way to help protect the employer’s interests. 

What happens if an employer wants to leave a 
MEPP? As a practical matter, employers may with-
draw from a MEPP and incur withdrawal liability. 
When an employer withdraws from an underfunded 
MEPP and does not pay any withdrawal liability, it in-
creases the unfunded status of the plan and puts more 
pressure on the remaining employers to continue to 
fund the plan. In some cases, such employers may 
avoid paying withdrawal liability either because they 
are entitled to an exception to the withdrawal liability 
rules or because they are in bankruptcy or unable to 
pay the withdrawal liability.

The rules for contesting withdrawal liability found 
in the Employee Retirement Income Security Act of 
1974, as amended (“ERISA”) are very specific and 
must be followed to the letter. For example, if an em-
ployer receives a notice of withdrawal liability and 
desires to contest that liability, the employer must re-
quest, in writing, a review of the assessment by the 
sponsoring plan. Such request must be made within 
90 days of the date of the withdrawal liability de-

mand. If a request is not timely made, further steps, 
such as arbitration, are barred.

Once a request for review is made, arbitration may 
be initiated by either party within 60 days after the 
plan sponsor notifies the employer of its final deter-
mination of liability or, if earlier, within 120 days of 
the employer’s seeking review of the determination. 
Again, failure to demand arbitration within this time 
period can result in denial of arbitration. Withdraw-
al liability is generally payable in installments over a 
20 year period. ERISA requires that an employer who 
intends to contest the withdrawal liability pay the in-
stallment payments while contesting the liability. If an 
employer fails to pay the installment payments when 
due, even if the employer is contesting the liability, 
the plan sponsor may consider the employer to be in 
default and demand immediate payment of the entire 
withdrawal liability amount.

Further, any employer in a group of trades or busi-
ness under common control may be considered to be 
responsible for the withdrawal liability of another em-
ployer in that same group. This can affect the owner 
of a small business if that owner also maintains a sole 
proprietorship that even engages in an unrelated busi-
ness. 

Does an employer have any good defenses? One 
defense is the construction industry exception. Many 
multiemployer pension plans are sponsored by con-
struction unions, and some other plans, such as many 
of the Teamsters plans, specifically contain language 
that provides that they are subject to the construction 
industry exception. If at least 85% of the employees 
for whom an employer contributes to such a plan are 
in the construction industry and the employer ceas-
es to make contributions to the plan even though it 
continues to be obligated to contribute, and makes 
no contributions for at least 5 years, it can invoke the 
construction industry exception and avoid withdrawal 
liability.

Another way an employer can limit its withdraw-
al liability is by using the 20 year rule. This rule is 
based on the fact that withdrawal liability, which is 
generally paid in monthly, quarterly, or annual install-
ments, is supposed to bear some relationship to the 
monthly pension contributions made by the employer 
when it was actively contributing. If that is the case 
and the employer pays those withdrawal liability pay-



Maryland State Bar Association Section of Labor & Employment Law 25

ments for 20 years, it can stop making payments, even 
if it has not paid the entire withdrawal liability that 
was assessed. However, if there is a mass withdrawal 
from a MEPP, the 20 year rule goes away and all the 
withdrawing employers must pay the full withdrawal 
liability. 

Can withdrawal liability be imposed in other 
circumstances? Another way to incur potential with-
drawal liability is to purchase the stock or assets of 
another business. If a buyer purchases the stock of 
another business, and if the business is contributing 
to an underfunded MEPP, the buyer will assume that 
obligation and liability. If the buyer purchases assets, 
there is a different dynamic at play. The sale of assets 
and termination of employment of employees by a 
seller who is subject to a CBA requiring contributions 
to a defined benefit MEPP will trigger withdrawal li-
ability for that seller. If the sale is a bona fide arms-
length transaction between unrelated parties and the 
purchaser agrees to adopt the CBA and be bound by it, 
the seller should not incur withdrawal liability. There-
fore, the law allows the parties to agree that if the pur-
chaser makes contributions for substantially the same 
number of employees for a period of at least 5 years, 
the seller will only be secondarily liable for any with-
drawal liability. The buyer, however, must purchase a 
bond to cover that obligation and, if the buyer ceases 
to make contributions during the 5 year period and 
does not pay the full withdrawal liability, the seller 
is then liable for any portion of withdrawal liability 
not paid by the buyer. If, within the 5 year period, 
the buyer decides to sell the same assets and cease 
to employ those employees associated with those as-
sets, it must go through the same procedure and it will 
become secondarily liable for withdrawal liability if 
the buyer of those assets ceases to make the required 
contributions. The statute is not clear on whether the 
seller continues to be secondarily liable after the end 
of the 5 year period.

 All in all, if an employer is considering us-
ing union labor, it should look into the status of any 
MEPPs and keep these issues in mind when making 
that decision.

Tightening the Reins: Ensuring 
Immigration Compliance in an Era 

of Increased Enforcement
Dilnaz Saleem 

dsaleem@bakerdonelson.com
Introduction 

Immigration continues to be a hot topic spurn-
ing rigorous debate in the U.S. In the Department of 
Homeland Security’s 2019 FY Budget Summary, a 
number of additions were proposed to continue the 
enforcement of U.S. immigration laws with an in-
creased emphasis on border security, immigration en-
forcement, and employer compliance.1 With ICE raids 
having expanded significantly in 2018, we can expect 
that U.S. employers will continue to face unexpect-
ed site visits, I-9 audits, and raids. As enforcement 
measures increase, U.S. employers should consider 
implementing protective measures to reduce their im-
migration risks and liabilities.
Preparing for I-9 Investigations 

U.S. employers are responsible for verifying the 
identity and employment authorization of each per-
son they hire. Noncompliance with those verification 
requirements is a civil violation that’s as serious as 
knowingly hiring or continuing to employ an unau-
thorized alien here in the United States. Penalties and 
fines for I-9 compliance violations range from $216 to 
$2,156 per error or omission.2

Engaging in an internal I-9 review is a practical 
way to ensure that technical errors are spotted and 
timely corrected. Employers must determine if they 
will review all I-9 forms or if a sample of I-9 forms 
will be audited, and employers should ensure that 
any subset of I-9s are carefully chosen to avoid dis-
criminatory or retaliatory audits. Employers should 
not conduct internal audits based on an employee’s 
citizenship status or national origin, or in retaliation 
against any employee or employees for any reason. 
Best Practices for I-9 Compliance 

• Designate a trained HR leader to centralize the 
I-9 process and who is responsible for creating 
internal processes and procedures for I-9 com-
pletion, retention, and storage.

1 https://www.dhs.gov/sites/default/files/publications/DHS%20BIB%202019.pdf
2 https://www.ice.gov/factsheets/i9-inspection 
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• Conduct internal training to ensure that em-
ployees responsible for this function are well 
informed and understand anti-discrimination 
protocols. Do the individuals responsible for 
I-9 verification know the federal guidelines 
surrounding the I-9 process and have substan-
tial knowledge of the M-274 Handbook for 
Employers?

• Does the employer have a system for tracking 
certain immigration statuses and ensuring that 
re-verification takes places timely? It can be 
cumbersome and labor intensive to manual-
ly track the expiration and remind workers to 
provide updated documents in a timely fashion. 
There is plenty of room for human error on the 
employer side which may allow an employee 
to become unverified and place the company 
out of compliance. Ensure that I-9 tracking sys-
tems are up to date. 

• Be sure to advise employers to verify remote 
employees properly and timely. Remote em-
ployees must still complete Section 1 of the 
Form I-9 and have their identity and/or work 
authorization documents reviewed in person by 
a trusted agent or representative. Photocopying 
of documents and sending them to employer is 
not permitted. Employers should provide clear 
instructions to new hires on how to complete 
the I-9 process if they are remote workers, and 
employers should establish a review process 
for all remotely completed I-9s. 

Employers should plan on conducting a routine 
self-audit at least once per year to help ensure ongo-
ing compliance with the employment verification, I-9, 
and E-Verify rules. Special guidance and rules exist 
for correcting errors and/or omissions on various sec-
tions of the Form I-9 as well as how the employer 
should properly handle lost, incomplete or outdated 
I-9s. HR should also set protocols for requesting ad-
ditional documents from existing employees, and em-
ployers should provide employees with a reasonable 
amount of time to address any deficiencies associated 
with their Forms I-9.  The reasonableness of the time-
frame should be determined on a case-by-case basis, 
taking into consideration the specific nature of the de-
ficiency and the time required to present alternative 
documentation.

The Unexpected Site Visit 
If an employer has hired foreign nationals working 

in H-1B or L-1 status, then it is possible that the Of-
fice of Fraud Detection and National Security (FDNS) 
may conduct an investigation to verify the consisten-
cy between the information on file as part of the indi-
vidual’s nonimmigrant petition and the actual on-site 
circumstances. FDNS works to detect immigration 
fraud and to ensure compliance with rules relating to 
work visa programs. FDNS site visits are usually un-
announced and preparing for a site visit will provide 
an employer a significant advantage.

Employers should be sure to designate a single 
point of contact to meet with the FDNS officer and to 
address any employment related questions. Employ-
ers should also ensure that designated company rep-
resentatives are aware of the possibility of site visits 
and that the representative has access to the foreign 
national’s petition and employment data. The purpose 
of site visits is to confirm that the employer exists, the 
foreign worker is engaged in the required job duties, 
and that the worker’s wage is the same salary reflect-
ed in the underlying visa petition.
Prepare Foreign Workers 

U.S. Citizenship and Immigration Services (“US-
CIS”) has increased its antifraud staff in order to spike 
the number of on-site visits to U.S. companies that 
employ H-1B and L-1 foreign workers. These on-site 
inspections are designed to confirm the bona fide na-
ture of the petitioning U.S. employer as an operating 
company, verify the identity of the U.S. employer and 
foreign worker, and ensure compliance with the terms 
and conditions of the work status. 

Keep in mind that USCIS is required to obtain em-
ployer consent to conduct the site visit and review the 
H-1B and L-1 files of the employer and to speak to 
the foreign employee; the purpose of this discussion 
is to determine if the employee’s work is consistent 
with the terms and conditions listed in their immigra-
tion petition. The employee will be expected to speak 
comprehensively about the position and their U.S. em-
ployment, and there may be questions regarding the 
foreign national’s educational background and prior 
work experience. U.S. companies should work close-
ly with their employee so that they not only anticipate 
and prepare for this type of visit, but are comfortable 
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speaking with an immigration officer knowledgeably 
about their status, terms and conditions of employ-
ment, and eligibility for their immigration status. 
Maintain Best Practices within an Immigration 
Program

Immigration compliance is essential especially 
in an era of heightened enforcement with increasing 
levels of global employee movement. Developing a 
compliant immigration policy will allow employers to 
avoid penalties and mitigate business disruption that 
may accompany immigration-related violations. 

Companies who engage in hiring foreign national 
employees should prepare a formal compliance plan 
that is in writing. A solid immigration plan will estab-
lish clear hiring practices and procedures, designate 
the appropriate parties that will be involved in foreign 
national hiring, create timelines for the preparation of 
various immigration applications and petitions, and 
ensure consistencies within the company. Employ-

ers should also have quick access to policies, visa 
requirements, questionnaires, case status, travel guid-
ance, and contact information for those designated to 
assist with the foreign national hiring process. Com-
panies may also want to consider regularly auditing 
their immigration files including Public Access Files 
and the necessary documents relating to the Labor 
Certification process. 

A rapidly increasing international workforce 
makes it critical that employers develop appropriate 
workflows and create internal policies to deal with 
the limitations of immigration laws and to ensure 
employers have a comprehensive and effective immi-
gration compliance program. Increased enforcement 
activities under the Trump Administration continue to 
be expected, and employers must proactively assess 
and review their immigration activities and programs 
to protect themselves from liability.   


