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 Unless you’ve been living under a rock since 2014, you’ve undoubtedly 

heard about the case at the center of the Court of Appeals’ decision in State of 

Maryland v. Adnan Syed.  

 

 Convicted of first degree murder in 2000, Syed petitioned for post-

conviction relief in 2010, raising nine claims of ineffective assistance of 

counsel. One of those claims was that trial counsel was ineffective for failing 

to investigate Asia McClain, a potential alibi witness. None of those claims 

asked whether counsel was ineffective for failing to cross-examine the cell-

phone tower expert about a fax coversheet which purports to suggest that 

incoming calls are unreliable sources of location information data.  

 

 Syed’s claim was denied in the circuit court and he filed an application 

for leave to appeal. The case was remanded to the circuit court in 2015 to 

allow Syed to re-open his post-conviction for additional fact-finding. In that 

motion to re-open, Syed also raised, for the first time, an ineffective 

assistance of counsel claim based on the fax coversheet.  

 

 The motion to reopen was granted and a hearing was held on both 

grounds for relief. The circuit court found: 1) trial counsel was deficient for 

failing to investigate McClain; but 2) the deficiency did not prejudice Syed; 3) 

Syed had not waived his cell-tower ineffective assistance of counsel claim; 4) 

trial counsel was deficient for not challenging the cell tower information; and 

5) that deficiency prejudiced Syed. He was awarded a new trial. 

 

 The State sought and received leave to appeal. Syed cross-appealed the 

ruling on the alibi witness. The Court of Special Appeals affirmed the trial 

court’s granting of relief, but on different grounds. The intermediate 

appellate court ruled: 1) counsel was deficient for failing to investigate the 

alibi witness; 2) the deficiency DID prejudice Syed; but 3) the cell tower claim 

was waived. The State sought a writ of certiorari and Syed cross-petitioned. 

Both were granted. 

 

 The Court of Appeals, in a fractured opinion, reversed the intermediate 

appellate court and denied post-conviction relief. The Court held 6-1 that 

counsel’s performance was deficient for not investigating the alibi witness, 

but held 4-3 that the deficiency did not prejudice Syed. The Court held 



unanimously that Syed’s ineffective assistance of counsel claimed based on 

the cell phone tower evidence was waived. 

 

A. Failure to investigate the potential alibi witness was 

deficient performance 

 Asia McClain said that she saw Syed in the Woodlawn public library 

between 2:30 and 2:40 p.m. on the day that the victim went missing. Syed’s 

trial counsel died before he filed his post-conviction petition, so she could not 

testify to the reason she did not call or speak to McClain before Syed’s trial. 

The Court looked to the ABA Standards for Criminal Justice at the time of 

Syed’s trial, and Maryland and out-of-state cases before concluding that 

failing to “contact Ms. McClain in an effort to explore her potential as an alibi 

witness” constituted deficient performance. The Court made clear that its 

holding was limited to the question of whether counsel was deficient in 

failing to investigate McClain. It was not commenting on whether counsel 

was deficient for failing to call McClain as a witness at trial. 

 

 Judge Watts, in a concurrence, parted ways with the majority and said 

that she did not believe defense counsel’s performance was deficient. She said 

that where counsel knows the potential witness’s version of events and 

counsel could be concerned that it conflicts with the defendant’s own 

statements, it is not deficient performance to refrain from investigation. She 

also pointed out that the majority’s discussion of deficiency was “merely 

dicta,” because it ultimately affirmed the conviction. 

 

B. Counsel’s deficient performance did not prejudice 

Syed 

 Even if defense counsel’s performance was deficient, a new trial is 

warranted only where that deficiency created “a substantial or significant 

possibility that the verdict of the trier of fact would have been affected.” 

Bowers v. State, 320 Md. 416, 426 (1990). In a 4-3 vote, the Court of Appeals 

found that counsel’s failure to investigate McClain did not meet that 

standard. 

  

 The Court noted the other evidence that pointed to Syed’s guilt, 

including Jay Wilds’ testimony that he saw the victim’s body and helped Syed 

bury her in Leakin Park around 7:00 p.m. The cell phone records 



corroborated that testimony—they showed Syed’s phone pinging two towers 

that encompassed Leakin Park around that time. Another witness testified 

that she saw Syed and Wilds together, and that she called Syed’s cell phone 

during the 7:00 time period.  

  

 The Court also considered that Syed gave statements to the police that 

contradicted McClain’s statement. Moreover, the time frame McClain could 

speak to was very small. Thus, the majority concluded, “her alibi does little 

more than to call into question the time that the State claimed Ms. Lee was 

killed and does nothing to rebut the evidence establishing Mr. Syed’s motive 

and opportunity to kill Ms. Lee.” Even if the jury believed McClain’s 

statement, the majority said, it could nevertheless have concluded that Syed 

killed the victim. 

 

 The dissent (Judge Hotten, joined by Chief Judge Barbera and Judge 

Adkins) said that counsel’s deficient performance did prejudice Syed because 

it could have addressed his whereabouts “during the crucial time of Ms. Lee’s 

death that day.” Because McClain’s alibi was “direct, uncontroverted 

evidence that Mr. Syed was elsewhere at the time of Ms. Lee’s death[,]” it 

could have affected the result of trial. 

 

 The dissent also criticizes the majority for ignoring the fact-findings of 

the post-conviction court, which rejected the “new timeline” idea, saying that 

the State committed to the 2:36 time of death. “The possibility that Ms. Lee 

was killed at a different time was not offered before the judge and jury during 

trial[,]” the dissent wrote. 

 

C. The cell tower evidence was waived 

 The only thing that the Court did agree on was that the cell tower 

claim had been waived. The Uniform Post Conviction Procedure Act says that 

an allegation of error is waived when a petitioner “could have made but 

intelligently and knowingly failed to make” the allegation in a previous 

proceeding. There is a rebuttable presumption that a petitioner knowingly 

and intelligently failed raise an allegation. 

 

 Here, Syed made many ineffective assistance of counsel claims, but not 

one that addressed the fax coversheet. When a petitioner raises an ineffective 

assistance of counsel claim, he is deemed to have waived all the bases for the 



claim that he could have raised, but did not. Thus, because Syed did not raise 

the fax coversheet issue in the circuit court, it has been waived. 


