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  In An 
  Economic 
    Downturn

Changing Personnel Issues

It is no secret that recessions and 
economic turmoil breed changes 

in personnel law. The recent stimu-
lus package passed by the federal 
government, proposals at the state 

level and court decisions have 
changed the manner in which 
employers must approach man-
aging the workforce during the 
economic downturn. This article 

addresses some of the most recent 
legal trends, changes in the law 

and often overlooked issues impli-
cated in workforce reductions.

By Melissa Menkel Shorey  
and Peter d. Guattery
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The Extended reach  
of the adEa
Faced with the prospect of lay-
offs, recession driven or otherwise, 
employers know to avoid selecting 
employees based on retirement age 
or out of a desire to maintain a 
“youthful image.” Past court deci-
sions have found that the salary level 
or years of service are not necessarily 
correlated with age, have likewise 
assisted employers in developing age 
neutral criteria. The case of Smith v. 
City of Jackson, Miss., 544 u.S. 288, 125 
S.Ct. 1536, 161 l.Ed. 2d 410 (2005), 
however, has added another layer 
of necessary analysis for employers 
looking to eliminate redundancies.

In Smith, the Supreme Court 
recognized the viability of claims 
based on a disparate impact theory 
under the Age Discrimination in 
Employment Act (ADEA), noting 
that the text of the act prohibits 
actions that “deprive any individual 
of employment opportunities or oth-
erwise adversely affect his status 
of an employee” because of such 
person’s age. In doing so, however, 
the Court also noted that the scope 
of disparate impact claims under the 
ADEA is narrower than that in Title 
VII claims. 

The Supreme Court recognized 
the viability of “disparate impact” 
claims under Title VII of the Civil 
rights Act of 1964, as amended, 
in Griggs v. Duke Power Co., 410 
u.S. 424 (1971). Title VII, the Court 
noted, proscribed practices which, 
although non-discriminatory on 
their face, nevertheless had a dis-
criminatory impact on a protect-
ed class of individuals. Employers 
found utilizing a policy or practice 
which has a disparate impact must 
justify the policy or practice through 
“business necessity.” ADEA, unlike 
Title VII, specifically allows employ-

ers to take otherwise prohibited 
actions “where the differentiation 
is based on reasonable factors other 
than age.” (rFoA). As put by Justice 
Stevens, in “cases involving dispa-
rate-impact claims that the rFoA 
provision plays its principal role by 
precluding liability if the adverse 
impact was attributable to a nonage 
factor that was ‘reasonable.’”

The challenged practice in Smith 
involved a newly-adopted compen-
sation plan in which police officers 
with tenure of five years or less 
received proportionally larger raises 
than those with tenures of five years 
or more. The plaintiffs claimed that 
the plan favored younger employees 
because most officers with five years 
of tenure or less are under the age of 
40. The City countered that the plan 
was motivated by a legitimate, non-
discriminatory reason, i.e. the desire 
to bring starting salaries for police 
officers up to the regional average. 
rejecting the plaintiffs’ claim, the 
Court concluded that “[w]hile there 
may have been other reasonable ways 
for the City to achieve its goals, the 
one selected was not unreasonable. 
unlike the business necessity test, 
which asks whether there are other 
ways for the employer to achieve its 
goals that do not result in a disparate 
impact on a protected class, the rea-
sonableness inquiry includes no such 
requirement.” 

The Supreme Court recently clari-
fied its holding in Smith in the case 
of Meacham v. Knolls Atomic Power 
Laboratory, 128 S. Ct. 2395 (2008) In 
Meacham, the Court held that the 
exemption for liability for disparate 
impact claims under the ADEA for 
employer actions based on a “rea-
sonable factor other than age” is 
an affirmative defense, for which 
the employer bears both the burden 
of production and burden of  

persuasion.
Drawing on Smith’s recognition 

that the 1991 amendments to Title 
VII, which set aside the proof scheme 
developed for disparate impact cases 
in Wards Cove Packing v. Antonio, 490 
u.S. 642, 109 S. Ct. 2115; 104 l. Ed. 
2d 733 (1989), did not apply to the 
ADEA, the Court emphasized that 
in an ADEA case is not enough for 
an employee to assert a disparate 
impact claim. rather, the employee 
must isolate and identify the specific 
employment practices that allegedly 
are responsible for any observed sta-
tistical disparities. 

While these two cases taken 
together expand the grounds on 
which employees may challenge 
the employment practices of their 
employer, it remains to be seen how 
amenable the courts will be to dispa-
rate impact claims under the ADEA. 
The obviously lesser standard of 
proof than in Title VII claims leaves 
room for reliance on potentially age 
correlated factors such as salary or 
wage rate or, as in Smith, job tenure, 
with the touchstone of the analysis 
being merely one of “reasonable-
ness.” 

Meacham provided some guidance 
here: “[i]t will be mainly in cases 
where the reasonableness of the non-
age factor is obscure for some rea-
son, that the employer will have 
more evidence to reveal and more 
convincing to do in going from pro-
duction to persuasion,” adding that 
“the more plainly reasonable the 
employer’s ‘factor other than age’  
is, the shorter the step for that 
employer from producing evidence 
raising the defense, to persuading 
the fact-finder that the defense is 
meritorious.” 

This language seems to set a very 
low bar for defending against dispa-
rate impact claims under the ADEA. 
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The more traditional and accepted 
business rationalizations for reduc-
tion-in-force decision making – per-
formance level, job skills, seniority, 
would seem to pass the threshold 
as reasonable. less specific, more 
subjective standards such as “flex-
ibility” and “criticality” at issue in 
Meacham, would more likely invite 
closer scrutiny. The exact scope of 
this ruling, however, remains to be 
seen.  

Health Benefit 
Continuation
Most employers are familiar with the 
requirements of the federal benefit 
continuation coverage law, known 
by its acronym CoBrA. Applicable 
to group health plans for employ-
ers with twenty or more employ-
ees, CoBrA provides eligibility for 
benefit continuation coverage from 

18 to 29 weeks for insured employ-
ees and their covered spouses and 
dependent children in the event of a 
loss of coverage due to a qualifying 
event. A qualifying event includes 
the voluntary or involuntary termi-
nation of the employee’s employ-
ment for reasons other than gross 
misconduct or the reduction in the 
number of hours of employment. 
For spouses and dependent children, 
qualifying events resulting in a loss 
of coverage include the death of 
the covered employee, the covered 
employee’s entitlement to Medicare, 
or the divorce or legal separation of 
the spouse and covered employee, 
and for dependent children only, 
their loss of dependent status under 
the terms of the plan.

CoBrA imposes strict notice obli-
gations on the plan administrator, 
who in many cases is the employer. 
Failure to provide timely notice may 

result in monetary penalties incurred 
by the employer and, in other cases, 
liability for medical expenses that 
would have otherwise been covered 
under CoBrA, but for the failure 
to provide proper notice, and the 
ex-employee’s failure to secure the 
coverage. 

Maryland law requires insur-
ers, nonprofit health service plans, 
and health maintenance organiza-
tions (hMos) to offer continuation 
coverage to individuals who lose 
group membership through three 
events: termination of employment, 
death, or divorce. Although there 
are many similarities between the 
federal law and Maryland’s mini- 
CoBrA statutes, there are some 
important differences, such as the 
fact that Maryland’s law requires 
continuation coverage for an indi-
vidual whose employer group has 
fewer than 20 employees. Where 
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the benefit under Maryland law is 
greater, the State has taken the posi-
tion that Maryland consumers who 
qualify for continuation coverage 
under both state and federal law are 
entitled to choose both, and if there 
are differences in qualifications or 
benefits, those differences are to be 
resolved in favor of the consumer. 

An individual who does not 
qualify for continuation coverage 
may be able to obtain a conversion 
policy. Such a policy will typically 
have higher premiums and fewer 
benefits than continuation coverage. 
Alternatively, the individual may  
be eligible for individual cover-
age, issued without medical under-
writing and with no preexisting 
condition limitations, under the 
health Insurance Portability and 
Accountability Act (hIPAA).

The cost of continuation coverage 
– the benefit premium – is typically 
borne in full by the ex-employee, 
and may include a 2 percent sur-
charge for administrative costs. The 
Stimulus Bill recently signed into 
law by President obama provides a 
temporary subsidy, to assist invol-
untarily terminated workers and 
their families in continuing employ-
er-provided health care benefits 
under CoBrA and comparable state 
and governmental continuation cov-
erage requirements. To qualify for 
the subsidy, the involuntary termi-
nation must occur between Sept. 1, 
2008, and Dec. 31, 2009, and the indi-
vidual’s annual income must not be 
greater than $125,000 ($250,000 for 
married taxpayers).

The subsidiary allowed under the 
Stimulus Bill provides a subsidy of 
up to 65 percent, structured as a pre-
mium reduction. The subsidy-eligi-
ble individual would pay 35 percent 
of the premium to the employer 
or health plan, and after receiving 

payment of the reduced premium, 
the employer or health plan would 
offset its payroll tax liability by 
the other 65 percent. If the offset 
amount does not cover the subsidy, 
the u.S. Department of the Treasury 
will make up the difference through 
tax credits or refunds. This subsidy  
will last for up to nine months of 
CoBrA coverage but may terminate 
earlier due to the termination of 
coverage, eligibility for Medicare or 
when the individual’s CoBrA eligi-
bility ends.

Plant Closing laws
Most labor or employment law 
practitioners are familiar with the 
convoluted notice requirements 
of the federal Worker Adjustment 
and retraining Notification Act 
or WArN, which requires cov-
ered employers (with 100 or more 
employees) to provide 60 days 
advance notice to employees who 
will be affected by a covered “plant 
closing” or “mass layoff.” While a 
mass layoff will generally not occur 
absent the terminations of 500 or 
more employees, the notice require-
ment is more likely to kick in with 
a plant closing. A plant closing 
involves the shut down of a site of 
employment, which will result in 
an employment loss of at least 50 
or more employees at a single site 
of employment during any 30 day  
period. Moreover, even if these 
thresholds are not met, a covered 
employment loss may occur if job 
losses over a 90-day period meet the 
threshold levels for either a plant 
closing or mass layoff, unless the 
employer is able to demonstrate  
that the employment losses are 
the result of separate and distinct 
actions or causes.

No notice is required if a sale does 

not result in a covered plant closing 
or mass layoff. The sale of a busi-
ness presents a unique circumstance, 
which the law addresses specifically. 
There will always be an employer 
responsible for giving notice should 
a sale by a covered employer result 
in a covered plant closing or mass 
layoff. The seller is responsible for 
providing notice of any covered 
plant closing or mass layoff, which 
occurs up to and including the date/
time of the sale. The buyer is respon-
sible for providing notice of any 
covered plant closing or mass layoff 
which occurs after the date/time of 
the sale. 

In addition to the federal law, 
Maryland has its own plant closing 
law. Md. Code Anno. Lab. & Empl. 
§§11-301(c), 11-302, et seq. The vol-
untary nature of the notice require-
ments, however, have resulted in 
the law being largely neglected. The 
voluntary guidelines are intended to 
assist employers in providing suf-
ficient notice to employees in order 
to allow them the time to obtain ser-
vices, which will mitigate the effects 
of the closing.

alternatives to lay-off
In many instances, employers prefer 
cost-cutting measures short of layoff. 
They wish to avoid the devastation 
caused to good employees by unem-
ployment and to ensure an experi-
enced and proven workforce after 
the economy improves. Alternatives 
to layoff may include furloughs, pay 
reductions, reduced workweeks, 
wage freezes and forced use of accu-
mulated leave. Employers, however, 
should carefully consider such mea-
sures before they are implemented 
as any anticipated savings could 
be eliminated by liability arising 
from improperly executed personnel 
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actions. 
At the outset, when evaluating 

alternatives to layoff, employers 
should determine whether contrac-
tual terms, including any applicable 
collective bargaining agreements, 
limit options. Where contractual 
restrictions exist, it may be necessary 
to re-negotiate a contract or bargain 
with a union regarding the contem-
plated change. Improper deductions 
from pay governed by an employ-
ment contract could lead not only 
to a claim for breach of contract, but 
also a claim under the Maryland 
Wage Payment and Collection law 
(MWPCl) if the employee actual-
ly performs the work, but did not 
provide advanced approval for the 
pay reduction. Penalties under the 
MWPCl may include treble dam-
ages and attorneys’ fees when the 
improper wage deduction does not 
result from a “bona fide dispute.” 
In addition, the MWPCl requires 
that employers provide employees 
with notice at least one pay period 
prior to making any pay change. 
Violation of the terms of a collective 
bargaining agreement could lead to 
a union grievance or an unfair labor 
charge filed with the National labor 
relations Board.

Moreover, like layoffs, employers 
must implement other cost-cutting 
measures in a manner that does not 
either intentionally or disparately 
discriminate against employees on 
the basis of any protected factor 
such as race, gender, national origin, 
religion, age, disability, pregnancy,  
marital status, sexual orientation, 
genetic information or other fac-
tors protected by law. An employer 
should be able to provide legiti-
mate, non-discriminatory and objec-
tive reasons for the changes and 
the selection of the individual or 
group of employees subjected to 

the change. Employers should also  
consider whether any selection cri-
teria negatively affects any group 
of employees sharing the same pro-
tected factor.

When cost-cutting measures apply 
to salaried exempt employees under 
the Fair labor Standards Act (FlSA) 
and its applicable state corollaries, 
employers must take great care to 
avoid destroying the salary basis  
of the exemption. To qualify for 
exemptions to the FlSA’s minimum 
wage and overtime requirements for 
executive, administrative or profes-
sional workers, an employee must 
satisfy certain job duty requirements 
and be employed on a “salary basis” 
of no less than $455 per week. In 
order to be paid on a “salary basis,” 
the employee must regularly receive  
a predetermined amount constitut-
ing all or part of her compensation 
“which amount is not subject to 
reduction because of variations in 
the quality or quantity of the work 
performed.” 29 C.F.r. § 541.602(a). 

The Department of labor (Dol) 
recently issued an opinion letter in 
which it concluded that employ-
ers may make deductions from an 
exempt employee’s accrued but 
unused leave, even in hourly incre-
ments, as long as the employee’s 
salary is not reduced. however, in 
the absence of available leave time, 
an employer cannot simply require 
time off without pay or it will defeat 
the “salaried” status requirement for 
exemption. Thus, according to Dol:

If an employer requires a sala-
ried exempt employee to work 
less than a full workweek, the 
employer must pay the employ-
ee’s full salary even if: (1) the 
employer does not have a bona-
fide benefits plan; (2) the employ-
ee has no accrued benefits in the 

leave bank; (3) the employee has 
limited accrued leave benefits, 
and reducing that accrued leave 
will result in a negative balance; 
or (4) the employee already has 
a negative balance in the accrued 
leave bank.

Wage and hour opinion letter, 
FlSA 2009-18 (January 16, 2009).

Dol further warned that reduced 
work hours and a proportionate 
reduction in pay may also defeat 
the salary basis of pay when such 
reductions are determined on a daily 
or weekly basis. Dol distinguished 
between permanent hour and pro-
portionate pay reductions, which are 
permissible, and those made on and 
implemented for a “short period 
of time.” According to Dol, short-



term deductions in hours and pay 
“mean that the employee is not paid 
on a fixed and guaranteed salary 
basis without regard to the quantity  
of work performed.” This opinion 
letter is consistent with one released 
on March 6, 2009, which stated that 
employers may direct an employee 
to use accrued vacation during a 
plant shut down, without defeat-
ing the salary basis for the exemp-
tion. Wage and hour opinion letter, 
FlSA 2009-2 (January 14, 2009).

The salary basis is not defeated if a 
salaried exempt employee performs 
no work during a workweek. Thus, 
a week-long furlough without pay is 
permissible as long as the employee 
performs absolutely no work at all, 
including checking voicemails and 
emails. Accordingly, if an employer 
enacts such a furlough, it should 

notify salaried exempt employees in 
writing that any work is prohibited 
during the furlough week and that 
failure to comply with this directive 
will lead to disciplinary action. 

Employees whose hours and pay 
has been reduced to “part-time” sta-
tus may qualify for partial unem-
ployment benefits. To qualify, an 
employee must be working all hours 
available and his gross pay must be 
less than the weekly benefit amount 
to which he would be entitled plus 
any dependants’ allowance.

To qualify, the employee must 
also be able, available and seeking 
full-time work. 

legislation pursued by Governor 
o’Malley and the Secretary of the 
Department of labor, licensing and 
regulation during the 2009 legisla-
tive session, to eliminate the require-

ment that an unemployment claim-
ant pursue full-time work as a condi-
tion of receiving benefits, passed and 
was signed by the Governor on April 
14.   The initiative permits claimants 
to seek part-time work and not lose 
entitlement to their unemployment 
benefits. A similar legislative mea-
sure extends unemployment insur-
ance to part time workers who lose 
part-time employment. 

Ms. Shorey and Mr. Guattery, partners  
at the law firm Whiteford, Taylor & 
Preston, concentrate their law practices 
in management side labor and employ-
ment law. She may be reached at msho-
rey@wtplaw.com and he may be reached 
at pguattery@wtplaw.com.
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Pesky Issues
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Any lawyer who prosecutes or 

defends a case under the Family 

and Medical leave Act of 1993 

(FMlA), 29 u.S.C. § 2601 et seq., 

confronts not only the language 

of the Act passed by Congress, 

but the revised regulations from 

the Department of labor, which 

took effect on January 16, 2009. 29 

C.F.r. § 825.100 et seq. This recent 

change, nearly seven years in the 

waiting, came about as a result 

of the Supreme Court’s decision 

in Ragsdale v. Wolverine Worldwide, 

Inc., 535 u.S. 81 (2002), where the 

Court held that Section 825.700(a) 

of the Dol’s 1995 regulations were 

“incompatible with the FMlA’s 

comprehensive remedial scheme.” 

535 u.S. at 89. 

By darrell r. Vandeusen

Pesky Issues Under the
Family and Medical

Leave Act
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The purpose of the FMlA — bal-
ancing the needs of workplace and 
family, for those who may have lost 
track — is impossible to argue against 
unless you are the Tin Man before he 
met the Wizard. It’s simple: Congress 
has decreed that qualified employees 
have job protection for 12 weeks in 
a 12-month period to deal with their 
own or a family member’s serious 
health condition, the birth, adoption, 
or foster placement of a child, or if 
a parent, child or spouse is called to 
active duty in the armed forces. If 
an employee has to care for a parent, 
child, spouse or next of kin who has 
been injured in the line of active mili-
tary duty, the employee gets up to 26 
weeks of job protection.

Achieving the contemplated bal-
ance, however, is easier said than 
done. And watching courts figure 
out the approach to take in FMlA 
cases is like watching the creation of 
a horse by committee — the result 
often looks more like a camel. There is 
blame enough to go around. Playing 
Dr. Frankenstein, Congress crafted the 
language of the FMlA by cobbling 
together parts from the National labor 
relations Act, 29 u.S.C. §§ 151, et seq., 
Title VII of the Civil rights Act of 1964, 
42 u.S.C. §§ 2001e, et seq., the Age 
Discrimination in Employment Act, 29 
u.S.C. § 621, et seq., and the Fair labor 
Standards Act, 29 u.S.C. §§ 201.

Plaintiffs sometimes pursue 
silly cases. For example, in Manns 
v. ArvinMeritor, Inc., 291 F. Supp.2d 
655 (N.D. ohio 2003), summary judg-
ment was awarded to an employer 
that fired a production worker who 
frequently took intermittent FMlA 
leave for narcolepsy during the work-
week, but who was able to show up 
for higher paying shifts on weekends 
without difficulty. Employers some-
times attempt to defend boneheaded 
decisions. In Chandler v. Specialty Tires 
of America, 283 F.3d 818 (6th Cir. 2002), 
the court rejected the claim that an 

employee was not fired because of her 
serious depression resulting in a sui-
cide attempt, but because the attempt 
to take her life demonstrated “bad 
judgment and a lack of responsibility.” 

Almost daily, courts struggle with 
developing a strategy to analyzing 
FMlA claims that don’t fit neatly 
into one of those categories. In doing 
so, they turn to the comfort of exist-
ing analyses under other employment 
laws, often without regard to whether 
the FMlA, legally or practically, sup-
ports the use of the analysis. This 
article takes a look at some of the more 
pesky issues confronting courts ana-
lyzing FMlA claims now and in the 
coming years.

Whose burden is it? 
The burden of proof issue arises 
because the FMlA provides two dis-
tinct types of protections to employees: 
“prescriptive” or “substantive” rights, 
and “proscriptive” rights. This dis-
tinction was first noted in Hodgens 
v. General Dynamics Corp., 144 F.3d 
151 (1st Cir. 1998). The “prescriptive” 
or “substantive” rights include an 
employee’s right to receive either 12 or 
26 weeks of unpaid leave for a serious 
health condition, and the right to rein-
statement following the leave. Claims 
for violation of these rights are brought 
under 29 u.S.C. § 2615(a)(1), and are 
typically referred to as invoking the 
“interference” or “entitlement” theory. 

The “proscriptive” rights include an 
employee’s right not to be discrimi-
nated against or retaliated against for 
exercising FMlA rights. Claims for vio-
lation of the anti-discrimination pro-
visions are brought under 29 u.S.C. 
§ 2615(a)(2) and invoke the “discrimi-
nation” or “retaliation” theory. A plain-
tiff’s complaint often fails to distinguish 
the theory under which the alleged 
violation is brought, however, and this 
failure has caused much confusion. 

In interference cases, appellate 
courts have generally concluded, 

using a variety of analyses, that a 
plaintiff need not prove an employer 
intentionally prevented the taking of 
FMlA leave. See, e.g., Thornberry v. 
McGehee Desha Co. Hosp., 403 F. 3d 972 
(8th Cir. 2005); Smith v. Diffee Ford-
Lincoln-Mercury, Inc., 298 F. 3d 955 
(10th Cir. 2002); Bachelder v. America 
West Airlines, 259 F.3d 1112 (9th Cir. 
2001). In discrimination cases, how-
ever, courts universally have used 
the three part test set forth by the 
Supreme Court in McDonnell Douglas 
Corp. v. Green, 411 u.S. 792 (1973), 
which requires proof that the employ-
er intended to discriminate or retaliate 
against the employee for exercising 
her FMlA rights. See, e.g., Dotson v. 
Pfizer, Inc., No. 07-1920, __ F.3d __ 
(4th Cir. 2009); King v. Preferred Tech. 
Group, 166 F.3d 887 (7th Cir. 1999). 

Some courts, however, are reluctant 
to constrain a plaintiff from availing 
herself to both flavors of claims when 
the alleged violation of the FMlA is 
generically pled. At the complaint 
stage this makes sense, given the 
notice pleading standard of Federal 
rule of Civil Procedure 8(a)(2). But at 
some point a court should require a 
plaintiff to identify the theory being 
used. The Sixth Circuit has held, how-
ever, that such an approach is too 
rigid. In Wysong v. Dow Chemical Co., 
503 F.3d 441 (6th Cir. 2007), the court 
reversed the district court’s holding 
that Wysong had pled only a retali-
ation claim and therefore dismissed 
her interference claim. Dismissal was 
inappropriate, said the Sixth Circuit, 
because “[a] defendant looking at 
Wysong’s complaint would be on suf-
ficient notice that she was broadly 
alleging violations under 29 u.S.C. 
§ 2615, and that her FMlA claim 
could encompass either the interfer-
ence theory, the retaliation theory, or 
both theories.” Id. at 446. 

Wysong should be an anomaly. The 
distinctions between the interference/
entitlement theory and the discrimi-
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nation/retaliation theory are valid. 
Wysong could have easily brought 
her claim under Section 2615(a)(2). 
Notice pleading is not the issue at 
the summary judgment stage (or at 
trial for that matter), and a plaintiff 
should be required to articulate her 
theory of recovery by that stage of the 
litigation, so that the employer knows 
how to go about defending itself most 
appropriately.

Is there an absolute right to 
job restoration at the end 
of FMla leave? 
No. Section 2614(a)(3)(B) of the FMlA 
and Section 825.216(a) of the regula-
tions provide that an employee has 
no greater right to the job than if 
she had been continuously employed 
in the position. Every Circuit that 
has considered the issue has held 
that restoration rights are limited. See, 
e.g., Throneberry v. McGehee Desha Co. 
Hosp., 403 F.3d 972, 977 (8th Cir. 2005); 
Hoge v. Honda of Am. Mfg., Inc., 384 
F.3d 238, 245 (6th Cir. 2004). 

Thus, if the employee would have 
been laid off or terminated anyway, 
ending employment while on FMlA 
leave is permitted. As discussed 
above, the bigger question is who 
bears the burden of proof in such a 
case. Dodging this issue, the Fourth 
Circuit joined all of the other Circuits 
and held in Yashenko v. Harrah’s NC 
Casino Co., 446 F.3d 541 (4th Cir. 2006) 
that there is no absolute right to job 
restoration. The court stated that it did 
not need to wade into murky burden 
of proof waters, because yashenko 
could not prevail regardless of who 
bore the burden.

Can an employer have 
“constructive notice” of 
an employee’s unforeseen 
need for FMla leave? 
Notice issues in unforeseen leave cases 
are one of the most confounding issues 
confronting employers. See, e.g., Peeples 

v. Coastal Office Prod., Inc., 203 F. Supp. 
2d 432 (D. Md. 2002), aff’d, 64 Fed. 
Appx. 860 (4th Cir. 2003); Collins v. 
NTN-Bower Corp., 272 F.3d 1006, (7th 
Cir. 2001). The revised Dol regula-
tions now specifically provide that an 
employee who merely calls in “sick” 
— without offering more information 
— has not provided sufficient notice of 
the need for FMlA leave. 29 C.F.r. § 
825.303(c). But what about an employ-
ee’s unusual behavior at work? 

This “fringe” issue was addressed 

in Byrne v. Avon Prods., Inc., 328 F.3d 
379, 381 (7th Cir.), cert. denied, 540 
u.S. 881 (2003), where the court held 
that an employee’s uncharacteristic 
conduct at work (beginning to sleep 
on the job after an unblemished four-
year work history) perhaps provided 
adequate notice of a medical condi-
tion that put the employer on notice 
of a potential serious health condition 
that warranted FMlA protection. The 
court referred to this sort of situation 
as providing “constructive notice” of 
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the possible need for FMlA leave. 
The Seventh Circuit revisited the 

Byrne analysis in Stevenson v. Hyre 
Electric Co., 505 F.3d 720 (7th Cir. 
2007), where it reversed a district 
court’s entry of summary judgment 
for the employer because the facts 
suggested the employee’s behavior 
was sufficient to put the company 
on notice she needed FMlA leave. 
For eight years, Beverly Stevenson 
had no documented history of mis-
conduct or health problems at hyre. 
She was, by all accounts, a depend-
able receptionist and clerical assis-
tant. But one day a stray dog climbed 
through the window of the ware-
house where Stevenson worked. The 
dog approached her and everything 
changed. 

Stevenson had an immediate and 
surprisingly bad reaction to the dog. 
She became agitated and started 
spraying room deodorizer around 
the area. She began yelling and curs-
ing, screaming that “f**king animals 
shouldn’t be in the workplace.” 
Stevenson told her supervisor that 
“she could not work” and left the 
premises. The supervisor later testi-
fied that, after the incident, other 
employees came up to him and made 
statements such as “What was that 
all about?” and “Boy, that was some-
thing.” Stevenson also filed an oShA 
complaint regarding stray animals at 
hyre’s workplace. 

The next day Stevenson left 
voicemail messages stating that 
she “wasn’t feeling well and . . . 
wouldn’t be in today.” She came 
to work the following week. Still 
in an agitated state, left after a few 
hours, but not before she had called 
the police claiming she was being 
harassed at work. The company sent 
Stevenson a FMlA medical certifi-
cation form, informing her that she 
was out of paid leave and stressing 
that any further absence needed to 
be approved FMlA leave. Instead, 

she provided the company with 
a doctor’s note that released her 
to return to work without restric-
tions, but which did not address her 
bizarre behavior. rather than return 
her to work, the company changed 
the locks and told Stevenson to stay 
away. She was ultimately fired. The 
court held that, on these facts, hyre 
had enough information to sug-
gest that Stevenson really did need 
FMlA leave.

Stevenson presents a troubling 
application of the court’s “con-
structive notice” standard in Byrne. 
Apparently, while an employee’s 
unusual behavior might provide 
notice of FMlA protection (see 
Byrne), really bizarre behavior is an 
even clearer indication of the need 
for FMlA protection. Do not look for 
too many other courts to adopt this 
reasoning.

does Eleventh amendment 
immunity apply to the 
states for all sections of the 
FMla, or just the family 
leave sections? 
In Nevada Dept. of Human Res. v. Hibbs, 
538 u.S. 721 (2003) the Supreme Court 
held that sovereign immunity was 
waived as to the family leave provi-
sions of the FMlA. The Court, howev-
er, was silent about the self-care pro-
visions of the Act. Since then, lower 
courts have held that states cannot be 
sued for alleged self-care violations. 
See, e.g., Miles v. Bellfontaine Hab. Ctr., 
481 F.3d 1106 (8th Cir. 2007); Touvell v. 
Ohio Dep’t of MRDD, 422 F.3d 392 (6th 
Cir.), cert. denied, 546 u.S. 1173 (2006); 
Brockman v. Wyoming Dep’t of Family 
Servs., 342 F.3d 1159 (10th Cir. 2003). 
The Third Circuit dodged the issue all 
together, applying a “state-treasury 
analysis” to hold that a multi-plaintiff 
self-care case against a school board 
could proceed because the funding 
for an award of damages would not 

come from the state treasury. Febres v. 
Camden Bd. of Educ., 445 F.3d 227 (3d 
Cir. 2006). 

Is the FMla’s 50 employee 
limit jurisdictional? 
In Arbaugh v. Y&H Corp., 546 u.S. 
500 (2006), the Supreme Court held 
that Title VII’s 15 employee threshold 
is an element of a plaintiff’s claim, 
not a limit on a federal court’s sub-
ject matter jurisdiction. (In Arbaugh 
the employer waited until the jury 
returned a plaintiff’s verdict before 
attempting to pull out a trump card 
and claim that it had fewer than the 15 
employees needed for coverage under 
Title VII.) Applying Arbaugh to the 
FMlA, the Fifth Circuit held in Minard 
v. ITC Deltacom Comm. Inc., 447 F.3d 
352 (5th Cir. 2006), that the definition 
of “eligible employee,” which requires 
that an employer’s worksite have at 
least 50 employees within 75 miles is 
an element of an FMlA claim, but is 
not jurisdictional. The distinction is 
important, of course, because jurisdic-
tion can be raised at any time, but a 
defense to an element of a claim can 
be waived if not raised.

In Minard, an employee was mis-
takenly told that she was eligible for 
FMlA leave, but when the employer 
realized that she was not an eligible 
employee within the FMlA’s defini-
tion, it terminated her. The Fifth Circuit 
held that the employee’s FMlA claim 
could proceed because the employer 
told her she was covered. Applying 
Arbaugh to the FMlA creates prob-
lems that do not exist under Title VII. 
The FMlA’s legislative history pro-
vides that Congress wanted to pro-
vide a minimum standard for leave, 
but encourages employers to provide 
greater benefits than those available 
through the FMlA. The Minard deci-
sion should make employers think 
twice about whether to offer leave 
equivalent to that available under the 
FMlA to ineligible employees. 
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In a similar vein, an employer that 
mistakenly tells an employee she is 
FMlA eligible, but later discovers 
the employee was not actually eli-
gible and takes adverse action against 
the employee for a non-FMlA cov-
ered absence, will undoubtedly con-
front an estoppel argument. Peters v. 
Gilead Sciences, Inc., 533 F.3d 594 (7th 
Cir. 2008); Kosakow v. New Rochelle 
Radiology Assoc’s., 274 F.3d 706 (2d 
Cir. 2001). The lesson to be learned 
here? Employers should make sure 
an employee is actually qualified for 
FMlA leave before telling her that 
she is. If the employer wants to pro-
vide FMlA-type leave to an ineli-
gible employee, it should be clear the 
employee knows that she is not FMlA 
protected.

Can the FMla form the 
basis of a wrongful  
discharge claim? 
In many states, “articulated public 
policy” can form the basis for a wrong-
ful discharge claim. In Molesworth 
v. Brandon, 341 Md. 621 (1996), the 
Maryland Court of Appeals held that 
a claim of wrongful discharge may be 
made when the employer is not cov-
ered by an anti-discrimination statute. 
using this reasoning, some plaintiffs 
in Maryland and in other states have 
claimed that the FMlA provides suf-
ficient public policy to form the basis 
for a wrongful discharge claim when 
an employer is not otherwise covered 
by the Act. Maryland courts have not 
yet weighed in on this issue.

Elsewhere, the argument has met 
with mixed success. See Hampton v. 
Armand Corp., 834 A.2d 1077 (N.J. 
Super. 2003) (recognizing the FMlA 
as mandate of public policy for oth-
erwise “eligible employees” wrong-
fully discharged under the statute); 
Lau v. Behr Heat Transfer System, Inc., 
150 F. Supp.2d 1017 (D.S.D. 2001) 
(finding FMlA as basis for wrongful 
discharge claim based on employer’s 

refusal to reinstate employee after tak-
ing FMlA leave). however, Sullivan 
v. Progressive Casualty Ins. Co., 2004 
u.S. Dist. lEXIS 143229 (N.D. Ill. 
2004) held it “improbable” the Illinois 
Supreme Court would allow a wrong-
ful discharge claim based on the rights 
afforded by the FMlA and dismiss-
ing claim, and, in Cavin v. Honda of 
Am. Mfg., Inc., 346 F.3d 713 (6th Cir. 
2003) the court held ohio would not 
recognize a cause of action for wrong-
ful discharge in violation of the public 
policy embodied in the FMlA.

Can the “after-acquired 
Evidence” defense be 
applied in FMla cases? 
yes, according to the Sixth Circuit, 
and more recently, the Fourth Circuit. 
In Edgar v. JAC Products, Inc., 443 
F.3d 501(6th Cir. 2006) the court 
approved use of the Title VII created 
“after-acquired evidence defense” 
from McKennon v. Nashville Banner 
Publishing Co., 513 u.S. 352 (1995) in 
FMlA cases. The court held that in 
an entitlement case, demonstrating 
that the employee was not entitled to 
leave based on information obtained 
after denial or termination is a com-
plete defense to FMlA liability. In a 
discrimination or retaliation case, this 
defense may limit damages but not 
preclude liability.

The Fourth Circuit accepted this 
analysis in Dotson v. Pfizer, Inc., No. 
07-1920, __ F.3d __ (4th Cir. 2009).

Can a mixed-motive  
analysis be applied in  
FMla cases? 
yes, according to the Fifth Circuit. 
reaching this conclusion in Richardson 
v. Monitronics Internat’l, Inc., 434 F.3d 
327 (5th Cir. 2005), the court relied 
upon the Sixth Circuit’s statement 
in Gibson v. City of Louisville, 336 
F.3d 511 (6th Cir. 2003), that it is 
not necessary for a plaintiff to show 
discrimination was the “sole reason” 

for an adverse action in an FMlA 
case. But the Gibson court held that 
a mixed-motive jury instruction was 
not appropriate in that case.

There are all sorts of prickly issues 
involved here. While the mixed-
motive theory is now legislated in 
Title VII, there’s no similar codifica-
tion under the FMlA (or any other 
anti-discrimination law for that mat-
ter). So, without statutory authority, 
a court has to look to Price Waterhouse 
v. Hopkins, 490 u.S. 228 (1989), which 
was overruled on its mixed-motive 
analysis when Congress passed the 
Civil rights Act of 1991. See 42 u.S.C. 
§ 2000e-2(m). Add the Supreme 
Court’s decision in Desert Palace, Inc. 
v. Costa, 539 u.S. 90 (2003) into the mix 
(even though it too addressed only 
Title VII), and the result is the cur-
rent split on whether Costa modified 
the McDonnell Douglas analysis for 
disparate treatment claims. While this 
has little to do with the FMlA, courts 
often try to come up with a unified 
theory of the universe in employment 
claims and sometimes it is just easier 
to fit a square peg in a round hole.

Conclusion 
Practitioners on both sides can expect 
courts to continue to look to other 
employment laws when confronting 
these and other pesky issues under 
the FMlA. New decisions are issued 
almost daily, and likely the FMlA 
will remain the “Full Employment 
for lawyer’s Act” for the foreseeable 
future.

Mr. VanDeusen is the president of 
Kollman & Saucier, P.A., a metropolitan 
Baltimore law firm representing employ-
ers nationwide in all areas of labor and 
employment law. He may be reached at 
dvand@kollmanlaw.com.
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By Mark J. Swerdlin and darryl G. McCallum

On March 10, 2009, the much anticipated 
Employee Free Choice Act (EFCA) was once 
again introduced in Congress. The EFCA, also 

known as the “card check” bill, was originally passed by 
the U.S. House of Representatives in March 2007. The 
bill stalled in the Senate, falling 9 votes short of the 60 
needed to limit Senate debate. Given the opposition 
to the bill from the White House at that time, the bill 
stood virtually no chance of becoming law even if it 
had passed both Houses of Congress. President Obama’s 
election in November 2008 breathed new life into the 
EFCA, as labor unions strongly supported Mr. Obama’s 
candidacy and the President has consistently expressed 
his support for the EFCA.

Changing
Ways Unions Organize?

Employee Free Choice Act-
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Ways Unions Organize?

Passage of the EFCA, however, is 
not a virtual certainty, as the bill faces 
strong opposition from the business 
community and it is not clear that 
the Democrats will have a sufficient 
number of votes to break a republican 
filibuster in the Senate. The following 
is a discussion of the major provisions 
of the EFCA in its current form and 
the significant changes it would make 
to the way unions organize. We also 
offer some perspective regarding pos-
sible compromise legislation as well 
as steps that employers should take to 

be prepared should the bill eventually 
become law.

The Key Provisions  
of the EFCa
The EFCA, in the form in which it was 
introduced on March 10, 2009, con-
tains two key provisions:

1. The EFCA would require that 
employers recognize a union as 
the exclusive bargaining represen-
tative for a group of employees 
where a majority of the employ-

ees have signed union authoriza-
tion cards (i.e., the “card check” 
process). The secret ballot election 
process would be eliminated. 

2. If a union is certified and the 
employer and the union cannot 
agree on a first contract after 90 
days, either party can request assis-
tance from the Federal Mediation 
and Conciliation Service (FMCS), 
but if mediation does not result 
in a binding contract within 30 
days (or such additional period as 



the union and the employer may 
agree upon), the FMCS must refer 
the matter to binding arbitration 
(which would result in a collective 
bargaining agreement that is bind-
ing on the employer and the union 
for two years). An arbitrator would 
set the terms of the labor agree-
ment.

The Act also imposes stiffer money 
penalties (back pay plus double 
back pay as liquidated damages) on 
employers who discriminate against 
employees in connection with a union 
organizing campaign, plus the possi-
bility of civil penalties of up to $20,000 
per violation for willful or repeated 
violations or during negotiations for a 
first contract.

How EFCa Changes  
Current law 
While an employer, under current 
law, may agree to recognize a union 
under the card check method, it is not 
required to do so. Typically, a union 
secures its status as bargaining repre-
sentative only by winning a National 
labor relations Board (NlrB)-
supervised secret ballot election. That 
process requires a union to file a peti-
tion for representation with the NlrB, 
supported by at least 30 percent of the 
employees in an appropriate bargain-
ing unit. The NlrB promptly (typi-
cally within ten days) holds a hearing, 
if necessary, on any unit composition 
issues. If no hearing is necessary, the 
election typically occurs no later than 
42 days following the filing of the 
petition. If a hearing is necessary, the 
election is usually delayed by a few 
weeks. The election is decided by a 
majority of those eligible voters who 
actually vote on election day. A union 
must win at least 50 percent plus one 
of all votes cast to be designated as the 
employees’ bargaining representative. 

The secret ballot election is the pre-
ferred method for employers because 

it allows them the opportunity to get 
their message out to employees prior 
to an election that is overseen by 
the NlrB. In some cases, a union is 
able to secure the 30 percent suffi-
cient showing of interest without the 
employer becoming aware of the card 
signing activity. under current law, 
the employer still has an opportunity 
to communicate to the employees its 
views about the union during the pre-
election process. It can do so provided 
that such communication contains no 
threat of reprisal if employees vote 
for the union or promise of benefit 
if employees vote against the union. 
Thus the campaign is not necessarily 
one-sided.

Either the employer or the union 
may claim that improper conduct 
by the other party – such as threats, 
restraint, or coercion – affected the 
results of the election. Such claims 
are subject to an evidentiary hear-
ing conducted by the NlrB and 
may result in an election being over-
turned and a new election held, or 
in the case of a substantial violation 
by the employer, may result in the 
imposition of a bargaining order as 
a remedy. NLRB v. Gissel Packing Co., 
395 u.S. 575, 591-92 (1969).

If the union wins the election, the 
employer is required to bargain in 
good faith with the union at reason-
able times over wages, benefits, and 
other terms and conditions of employ-
ment. 29 u.S.C. § 158(d). The duty to 
bargain in good faith does not compel 
either the union or the employer to 
agree to the other party’s proposal or 
to make concessions. however, the 
parties must provide each other with 
accurate information that is relevant 
to performing their responsibilities 
in negotiating collective bargaining 
agreements. For example, the employ-
er must provide the union with suf-
ficient “wage data” to allow union 
representatives to gain an under-
standing of the issues raised in collec-

tive bargaining. “It is recognized that 
the sharing of relevant information 
in negotiations and contract enforce-
ment helps to achieve the NlrA’s 
[National labor relations Act] pur-
poses of promoting productive collec-
tive bargaining and industrial peace.” 
Kenneth D. Dau-Schmidt, “The Duty 
to Bargain in Good Faith: NLRB v. 
Truitt Mfg. Co. and NLRB v. Insurance 
Agents’ International Union,” Berkeley 
Electronic Press (2005), http://law.
bepress.com/expresso/eps/1318, at 
33.

under current law, a failure to reach 
agreement will likely be resolved by 
the respective strength and will of each 
side. A union always has the right to 
call a strike to pressure a recalcitrant 
employer to agree to its proposal, but 
an employer still retains the right to 
continue to operate its business. That 
may mean using replacement labor or 
having management do bargaining 
unit work. ultimately, it may come 
down to a contest of economic war-
fare as to whether the company or the 
union can wait out the other party.

under the EFCA, an employer 
would be required to recognize a 
union under the “card check” method 
and could no longer insist on a secret 
ballot election. Former Democratic 
Senator George McGovern, in a Wall 
Street Journal editorial, states the fol-
lowing regarding the potential impact 
of card check legislation:

Instead of a private election with a 
secret ballot overseen by an impar-
tial federal board, union organiz-
ers would simply need to gather 
signatures from more than 50% of 
the employees in a workplace or 
bargaining unit, a system known 
as “card check.” There are many 
documented cases where work-
ers have been pressured, harassed, 
tricked and intimidated into sign-
ing cards that have led to manda-
tory payment of dues.4 
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The Wall Street Journal, 
opinion, August 8, 2008, http://
online.wsj.com/article

Within ten days after the written 
request of the newly certified bar-
gaining representative, the employer 
would be required to meet with the 
union to begin collective bargain-
ing negotiations. After 90 days, if no 
agreement is reached, the parties can 
request a mediator to help them reach 
agreement on a contract. If the parties 
still cannot reach agreement within 30 
days of requesting mediation (or such 
additional period as the parties may 
agree upon), then an arbitration panel 
appointed by the Federal Mediation 
and Conciliation Service decides the 
terms of the parties’ first contract.

The binding arbitration provision 
for first contracts may give unions 
significantly increased authority to 
influence the terms of a first collective 
bargaining agreement. In requiring 
first labor contract disputes to be sub-
mitted to binding arbitration, unions 
will be able to promise employees 
whom they are trying to convince to 
sign union cards that the law guaran-
tees that the union will secure for them 
a labor contract. Imposing mandatory 
arbitration after 120 days of negotia-
tions will limit the employer’s bar-
gaining power and make the first col-
lective bargaining agreement subject 
to the decision of a panel of arbitrators 
who are free to impose the agreement 
they deem best. 

For example, where the employer 
and the union are trying to reach 
agreement on often contentious issues 
such as wage rates and health insur-
ance benefits, the employer currently 
has a “bargaining chip” of taking the 
position that it will not agree to union 
security (mandatory union member-
ship as a condition of employment) or 
dues checkoff (collection of union dues 
by mandatory deduction from wages). 

house Committee on Education 
and labor, “u.S. Senate and house 
Introduce Employee Free Choice Act,” 
March 10, 2009, http://edlabor.house.
gov/newsroom/2009/03/us-senate-
and-house-introduce.shtml. 

Such provisions are legal in 
Maryland, which is not a “right to 
work” state. The employer may then 
decide to compromise by agreeing to a 
“dues checkoff” provision in exchange 
for certain other favorable terms for 
the employer, such as a reasonable 
economic package and strong man-
agement rights provisions. under the 
EFCA, employers likely would lose 
this bargaining chip, as unions would 
have less of an incentive to make con-
cessions, knowing that an arbitrator 
would eventually be able to decide on 
any provisions to which the union and 
employer have been unable to agree. 
Thus, arbitrators could impose terms 
such as the following:

• Wage rates and wage increases
• health insurance benefits (includ-

ing participation in union health 
and welfare plans)

• Pension/401k (including partici-
pation in union plans)

• Vacation/sick leave and other ben-
efits

• overtime after 8 hr/day
• Job classifications and work rules
• restrictions on supervisors per-

forming bargaining unit work
• “union shop” and “check off”

As a result, management, in seek-
ing to avoid the uncertainty (and 
cost) of arbitration, may accept union 
demands it otherwise would have 
steadfastly rejected.

The EFCA also greatly increases 
penalties for unfair labor practices. For 
instance, if a pro-union employee is 
fired during an organizing campaign 
or first contract negotiations, and the 
NlrB finds that unlawful anti-union 
animus motivated the company, the 

employee will be awarded triple back 
pay damages. If an employer commits 
unfair labor practices that are willful 
or repeated, civil penalties of $20,000 
per violation can be imposed in addi-
tion to any “make-whole” remedy 
ordered.

The debate over  
the Card Check Bill
one of the main arguments business 
groups have made against the EFCA 
is that, as opposed to a secret bal-
lot election, where employees can 
vote their own conscience, authoriza-
tion cards may by signed based on 
pressure, misinformation and union 
“blitz” tactics. Doing away with the 
secret ballot election in favor of card 
check would mean that a union could 
be selected before the employer is ever 
aware a union organizing campaign 
is ongoing. Thus, the employer might 
no longer have a chance to inform its 
workforce of the risks and potential 
downsides to union organization. 

unlike the current secret ballot elec-
tion process that takes a “snapshot” of 
employee sentiment on a given day, 
the card check process is cumulative 
over time, during which employee 
sentiments may waver. It is unclear 
whether there will be a process for 
employees to “revoke” their autho-
rization if there is a change of mind. 
Also unclear is how long authoriza-
tion cards will be valid. The current 
version of EFCA is silent on these 
points. The Act does provide that the 
NlrB will be charged with develop-
ing the authorization card and regula-
tions relating to it so it is possible that 
some of these issues will be resolved 
through that process.

EFCA proponents argue that the 
legislation is necessary to fix the cur-
rent NlrB election process, which 
they contend is skewed in favor of 
employers. In a press release announc-
ing the introduction of the EFCA, the 
house Committee on Education and 



labor stated:

While the NlrB election process 
uses slanted rules that dramati-
cally favor employers, studies have 
found that the majority signup pro-
cess reduces pressure and coercion 
in the workplace. Currently, how-
ever, employers can veto work-
ers’ decision to organize through 
majority signup and force them 
into the divisive NlrB election 
process where, according to a 
recent study, a pro-union worker 
is illegally fired in a quarter of all 
organizing drives. 

house Committee on Education 
and labor, “Employee Free Choice 
Act,” http://edlabor.house.gov 
/employee-free-choice-act-efca 
/index.shtml. 

Essentially, proponents of the 
legislation believe that secret bal-
lot elections are used by employers 
to frustrate the rights of workers to 
organize. They argue that “coercion 

and pressure on workers are reduced 
in the majority sign up process.” 
house Committee on Education and 
labor, “Employee Free Choice Act,” 
http://edlabor.house.gov/employ-
ee-free-choice-act-efca/index.shtml. 
opponents disagree with the argu-
ment that the current secret ballot elec-
tion process unfairly benefits employ-
ers. In a recent Wall Street Journal edi-
torial, Peter hurtgen, former chairman 
of the National labor relations Board, 
and John Irving, former NlrB general 
counsel, stated: “unions currently win 
well over 50 percent of certification 
elections. (In the first half of 2008, they 
won 67 percent of the time.)” Peter J. 
hurtgen and John S. Irving, “Don’t let 
Government Dictate labor Contracts,” 
March 13, 2009, http://online.wsj.
com/article/SB123690610381914541.
html?mod=article-outset-box.

In addition, when the bill was 
reintroduced in Congress in March, 
2009, its co-sponsors appealed to 
economic arguments in urging for 
its passage. For instance, Senator 
Edward Kennedy, Chairman of the 

Senate health, Education, labor and 
Pensions Committee, stated:

The current crisis has shown us the 
dangers of an economy that leaves 
working families behind. The peo-
ple who work in our factories, 
build our roads, and care for our 
children are the backbone of this 
great nation. The Employee Free 
Choice Act will give these hard-
working men and women a greater 
voice in the decisions that affect 
their families and their futures. It’s 
a critical step toward putting our 
economy back on track ... 

house Committee on Education 
and labor, “u.S. Senate and  
house Introduce Employee Free 
Choice Act,” March 10, 2009,  
http://edlabor.house.gov/news-
room/2009/03/us-senate-and-
house-introduce.shtml.

on the other hand, the u.S. Chamber 
of Commerce notes that a recent study 
by the lECG Consulting Group con-
cluded that passage of the EFCA would 
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lead to increased unemployment and 
decreased job creation that would off-
set any increased wages and benefits 
secured by unionized workers. u.S. 
Chamber of Commerce, “New Study 
Shows Card Check legislation Would 
Eliminate 600,000 Jobs in 2010,” March 
5, 2009, http://www.uschamber.com 
/press/releases/2009/march/090305_
study.htm.

Potential Compromise 
legislation
opponents of the EFCA in the Senate 
have promised to filibuster against 
the legislation, and the critical issue 
is whether Senate supporters of the 
bill have 60 votes to invoke clo-
ture, which would permit a vote on 
the merits of the legislation. Given 
this uncertainty, representative Joe 
Sestik (D-PA) has introduced similar 
legislation that would amend the 
NlrA to require employers to pro-
vide unions with equal access to 
employees prior to a secret ballot 
election but would not mandate that 
unions be recognized through the 
card check process. This legislation, 
called the National labor relations 
Modernization Act, proposes identi-
cal penalties to the EFCA for alleged 
unfair labor practices and, like the 
EFCA, provides for mediation and 
arbitration should the employer and 
the union be unable to reach an 
agreement on their own. 

however, the time period for the 
parties to reach an agreement before 
arbitration is required is twice as long 
as in the EFCA (i.e., 240 days after 
the date on which bargaining com-
menced) and, if arbitration is nec-
essary, the first agreement remains 
in effect for a period of eighteen 
months, rather than two years, as 
provided for by the EFCA. This leg-
islation addresses a concern raised 
by labor unions over equal access to 
employees during the union election 
process while deleting the mandatory 

card check provision that business 
groups find most abhorrent. This leg-
islation may gain momentum if it 
becomes apparent that there will not 
be enough votes for the EFCA to 
head off a Senate filibuster.  

Steps Employers Should 
Take in the Face of a likely 
Increase in unionization
one thing is for certain: if passed, 
the EFCA would be the most signifi-
cant change to the union organizing 
process since the enactment of the 
NlrA. Employers would therefore, 
be well advised to be prepared for 
the potential enactment of the EFCA 
or some compromise legislation that 
makes it easier for unions to orga-
nize. It is quite common for unions  
to campaign on the platform of 
“respect and dignity.” This is a 
theme that often resonates with a 
workforce. For that reason, it may 
be helpful to implement diversity  
programs and other programs 
designed to increase employee 
morale, such as by recognizing 
employee achievements. 

Such programs go hand-in-hand 
with EEo policies as well as poli-
cies dealing with sexual and other 
forms of harassment, and probably 
contribute to overall staff satisfaction 
in any event. Another way of antici-
pating standard “union issues” and 
addressing them with employees in 
advance is to create an internal griev-
ance and/or arbitration procedure. 
Such a procedure often has an added 
benefit of reducing discrimination 
charges and other employment-relat-
ed litigation because employees may 
choose to resort to the internal com-
plaint procedure rather than seeking 
outside counsel or redress through 
various federal, state or local dis-
crimination agencies.

Finally, it is almost impossible to 
overemphasize the need for effective 
and ongoing communications with 

employees. Too often the demands of 
business result in a company ignoring 
the need to focus on communications, 
about both good and bad news, with 
its employees. While the meaning of 
communication is fairly straight for-
ward, in the employment concept the 
focus should be on things such as:

• Providing timely notice of changes
• Explaining in advance of decisions 

being implemented
• Seeking employee input in deci-

sions (where appropriate)
• Delegating to lower level employ-

ees (where appropriate)
• Getting to know a company’s 

employees
• Being an employee’s advocate
• Dealing with employee perfor-

mance issues on a timely basis.

In short, employers should use the 
time before enactment of EFCA, in 
whatever form it may take, to improve 
their odds of withstanding union 
organizing efforts following passage 
of the Act. Employees, when choos-
ing to sign a union authorization card 
or to vote for a union, are essentially 
voting on whether they are satisfied 
with their employer and the way they 
are being treated by management. The 
more workers believe that they are 
treated with the respect and dignity 
they feel they deserve, the less likely 
they will feel the need to resort to a 
third party, i.e., a union, to advocate 
on their behalf. 

Mr. Swerdlin, a partner with Shawe & 
Rosenthal in Baltimore, represents man-
agement and employers with labor mat-
ters. He may be reached at swerdlin@
shawe.com. Mr. McCallum, a partner with 
Shawe & Rosenthal, represents manage-
ment in employment and labor law mat-
ters. He may be reached at mccallum@
shawe.com. 



Say Goodbye to article 49B
For decades it has been the mandate of the State of Maryland Commission 
on human relations (the Commission) to enforce the State’s anti-discrim-
ination law, affectionately known as Article 49B. In addition to covering 
unlawful employment discrimination, the statute also covers unlawful dis-
crimination in housing, public accommodations, and commercial leasing. 
As this article is being written, however there is pending legislation in the 
Maryland General Assembly that will repeal Article 49B, Annotated Code 
of Maryland and re-codify it as State Government Article (SG), Title 20, 
Annotated Code of Maryland. 
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The 2009 Maryland General 
Assembly sealed the deal. Why? Most 
of us have noticed that over the past 
decade there has been a conversion of 
the Maryland Annotated Code from 
the “black books” to the “burgundy 
books”. The conversion is the product 
of “code revision

The goals of “code revision” are to 
bring clarity in the style and arrange-
ments of Maryland statutes (create 
subject matter articles), accuracy in 
source law translations and consistency 
among all of the revised articles of 
the Annotated Code of Maryland. All 
of the changes are to be done with 
no substantive changes to the law 
being revised and following the guide-
lines contained in the Maryland Style 
Manual for Statutory law issued by the 
Department of legislative reference. 

originally, Article 49B was to 
be re-codified into the labor and 
Employment Article, but, as previously 
noted Article 49B covers more areas of 
unlawful discrimination then employ-
ment. For this reason, its revision was 
delayed until now, when a decision 
was made on the most appropriate 
location in the Maryland Code to add 
this law.

In May 2008, an article review com-
mittee of persons with substantial expe-
rience in this subject area, including this 
author, was convened. The leadership 
of the “human relations Commission 
law Article review Committee” (the 
Committee) was Bonnie A. Kirkland, 
chair, Susan h. russell, article supervi-
sor (who did all of the drafting) and 
Carol D. Mihm, editor. The Committee’s 
work had a December 2008 deadline in 
order to have the recodification leg-
islation filed in the 2009 Session of 
the General Assembly. The work was, 
at times, very intense but all of the 
Committee members were commit-
ted to timely completing assignments, 
reviewing drafts, and offering construc-
tive suggestions and opinions to ensure 
the review would be completed on 

time.

Say Hello to State 
Government article, Title 20
 State Government Article, Title 20, is 
organized a little different from Article 
49B. There are twelve (12) subtitles 
replacing the 43 sections contained in 
Article 49B; beginning with Subtitle 1, 
Definitions and ending with Subtitle 
12, Civil Actions-Violations of County 
Discrimination laws. The subtitles of 
interest to employment law attorneys 
are Subtitles 6 and 9 through 11. These 
subtitles cover the substantive law, 
enforcement and procedural topics as 
they apply to unlawful employment 
discrimination.

Subtitle 6, Discrimination in 
Employment, encompasses the unlaw-
ful employment discrimination sub-
stantive law. It begins with definitions 
and the State’s policy in exercising 
its police power to prohibit unlaw-
ful discrimination in employment. 
SG §§ 20-601, 20-602. Subtitle 6 does 
not “require” preferential treatment, 
quotas, or reasonable accommoda-
tion for an employee’s religion if it 
would cause “undue hardship” for 
an employer’s business. SG § 20-603. 
Nor does it apply to aliens employed 
outside of the State and employment 
of individuals by religious institutions 
based on a particular religion or sexual 
orientation, as long as the employment 
is connected with the religious activity 
of the religious entity. SG § 20-604.

Subtitle 6 contains specific excep-
tions. labor organizations or joint 
labor-management committees are 
not prohibited from having classifica-
tions based on bona fide occupational 
classifications (BFOQ); an employer 
may establish work related standards 
for employees’ dress and grooming; 
employment by religious educational 
institutions based on particular reli-
gious belief is not prohibited; or obser-
vations of the terms in a bona fide 
seniority system or employment ben-

efit plan are permitted. however, an 
employer cannot use an employment 
benefit plan to evade the protections, 
under this subtitle, against unlawful 
hiring discrimination. SG 20-605.

The core of Subtitle 6 is, of course, 
prohibition of unlawful employment 
practices. There are several employ-
ment practices that are specified as 
unlawful discrimination in this sub-
title. In addition, there are different 
types of entities that are covered as 
well. It’s unlawful for an employer to 
make employment decisions such as 
hiring, discharge, terms, conditions, 
privileges, limit, segregate, or classify 
because of an individual’s protected 
class. The protected classes referred 
to are race, color, religion, sex, age, 
national origin, marital status, sexual 
orientation, genetic information, or 
disability. SG 20-606. 

Genetic information became a pro-
tected class in october 2002. This class 
is intended to protect an individual 
who refuses to submit to a genetic 
test or make available the results of a 
genetic test to an employer. In addi-
tion, submission to genetic testing or 
providing genetic information cannot 
be made a condition of employment 
or used to determine employment 
benefits. SG 20-606 (A) (2) and (3). 
Definitions regarding “genetic infor-
mation” and “genetic test” have the 
meaning stated in § 27-909 of the 
Md. Ann. Code, Insurance Article. SG 
20-601 (F) and (G).

Another protected class added in 
2002 is “sexual orientation,” subject, 
however, to a limited employer’s 
immunity provision, which is intend-
ed to protecting an employer from lia-
bility for making inquiries of employ-
ees’ sexual orientation in response to 
a filed charge of sexual orientation 
discrimination. SG 20-607.

SG 20-606 (B) and (C) prohibits dis-
crimination by employment agencies 
and labor organizations. An employ-
ment agency may not deny referrals for 
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employment based on an individual’s 
protected class. labor organizations 
may not, among other things, deny 
membership or expel a member, seg-
regate, limit, or classify membership 
based on an applicant’s or members’ 
protected class. Further, a labor orga-
nization cannot cause an employer to 
discriminate against an individual. 

Training programs cannot discrimi-
nate and job advertisements cannot 
have unlawful preferences under this 
subtitle. SG 20-606 (D) and (E). An 
employee, applicant or labor organi-
zation member cannot be discrimi-
nated against because of opposition 
to an unlawful employment practice, 
filing a complaint, or participating in 
an investigation or a hearing. In other 
words, retaliation is prohibited under 
this subtitle. SG 20-606 (F).

Subtitle 6 concludes with a prohi-
bition against treating pregnancy or 
childbirth differently from temporary 
disabilities. If an employer provides 
coverage for temporary disabilities 
through health insurance, or sick 
leave plans, pregnancies or childbirth 
should also be covered in the same 
manner. SG 20-608.

Subtitle 9, Discrimination by 
Governmental units, officers, and 
Employees provide jurisdiction over 
government entities. Coverage includes 
counties and Municipal Corporation, as 
well as the State. Pursuant to SG 20-901, 
there are two exceptions for govern-
ment entities to the prohibitions con-
tained in §§ 20-304, 20-705, and 20-706; 
a government entity can own or oper-
ate public facilities separated by sex; 
and an exception is made for children 
and senior programs. 

The first exception to SG 20-901 
permits separate “government-owned 
or government-operated” public 
facilities for males and females. For 
example, correctional, mental health 
or juvenile institutions run by the 
government may segregate by gen-
der. The other exception allow gov-

ernment to “operate or fund special 
or separate programs and faculties 
for children, seniors, or other special 
populations” § 20-901 (B) (2), such 
as, group homes for children, senior 
housing, or programs for persons with 
disabilities.

Enforcement and remedies in 
employment discrimination cases 
against a governmental entity are 
treated the same as those against a 
private employer. The Commission 
may also seek injunctive relief and 
judicial enforcement of its orders. In 
those cases where the Commission is 
the respondent, the Governor “shall” 
designate a person to perform the 
Commission’s functions. SG 20-902.

The waiver by the State of its sover-
eign immunity is also provided for in 
Subtitle 9, by which the State waives 
its defense of sovereign immunity to 
an award resulting from enforcement 
of Title 20. however, it conditions pay-
ment of monetary awards based on the 
availability of sufficient money in the 
State budget at the time of the award. 
SG 20-904 creates a process to be fol-
lowed by the State when there isn’t suf-
ficient money in the budget and what 
steps it will take to ensure payment. 

What Happens  
to a Complaint?
The next important subtitle for an 
employment law practitioner to 
consult and become familiar with 
is Subtitle 10, Enforcement. Subtitle 
10 is divided into two enforcement 
parts. Part I provides enforcement 
procedures for employment cases. 
§§ 20-1001 to 20-1019. Part II covers 
enforcement for housing discrimina-
tion cases. §§ 20-1020 to 20-1037. 

The employment enforcement part 
of Subtitle 10 commences with the 
complaint process. It defines who can 
file a complaint, statute of limitation, 
form and content of a complaint. It 
should be noted that the Commission 

may file a complaint in its own right 
upon receiving reliable information 
and conducting a preliminary inves-
tigation to verify the information pro-
vided. SG 20-1004.

Investigations by the Commission 
are to be maintained as confiden-
tial until the “public hearing” stage. 
Disclosure of information obtained 
during the investigation to non-par-
ties, including the names of the com-
plainant or respondent, is not per-
mitted unless both parties agree to 
disclosure in writing, although the 
respondent is allowed to know the 
name of the complainant at anytime. 
The penalty for violating confiden-
tiality is possible imprisonment for 
1 year or a fine not exceeding $1,000 
or both. While this subtitle binds the 
Commission staff to confidentiality 
during the investigation, it does not 
bind the complainant or respondent 
from leaking information which hap-
pens on occasion by one or both par-
ties talking to the media. SG 20-1101.

The Commission has the power to 
issue oaths and subpoenas to com-
pel the testimony of witnesses, or 
the production of documents, deemed 
necessary in conducting the investiga-
tion of a filed complaint. If there is a 
failure to comply with a subpoena, 
the Commission may seek enforce-
ment in circuit court. SG 20-1010. 
Failure to cooperate in a Commission 
investigation may lead to a default 
proceeding before the office of 
Administrative hearings pursuant to 
CoMAr 14.03.01.06A. The process is 
commenced by serving on a recalci-
trant respondent interrogatories and 
a notice of the consequences of failing 
to respond timely within 30 days of 
delivery. If a respondent fails to timely 
answer the interrogatories the case is 
certified to the general counsel for fil-
ing a petition seeking a default order 
before the office of Administrative 
hearings. CoMAr 14.03.01.06A.

Section 20-1005 describes the inves-
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tigation and conciliation process. The 
investigation results are issued in a 
written finding. If probable cause is 
found, the Commission staff “shall” 
attempt to conciliate the case. If the 
conciliation fails, the case will be cer-
tified for public hearing or a civil 
action. SG 20-1006. In those cases 
where probable cause is not found, 
the complainant may ask for reconsid-
eration. If reconsideration is denied, 
it is an appealable final order to the 
circuit court provided the subject mat-
ter is not under the jurisdiction of the 
u.S. Equal Employment opportunity 
Commission. 

When the parties fail to conciliate 
after a finding of probable cause, the 
case is certified to the general counsel’s 
office for litigation. SG 20-1006. Any of 
the parties, complainant, respondent, 
or the Commission may elect to have 
the matter heard in circuit court and 
demand a jury trial. If there is no 
such election by any of the parties, 
the case will be heard at the office of 
Administrative hearings before an 
AlJ. Subtitle 20-1007 provides specific 
requirements for making a civil action 
election. 

The administrative hearing pro-
cess is stated in Subtitle 20-1008. AlJs 
have the authority to award a variety 
of remedies in cases where discrimi-
nation is found. In addition to the 
authority to order injunctive relief, 
back pay, reinstatement or hiring, 
equitable relief, an AlJ may also order 
compensatory damages and civil pen-
alties. The maximum amount of com-
pensatory damages is capped based 
on the size of the employer. SG §§ 
20-1009 and 20-1016.

As previously stated, the complain-
ant, respondent or Commission may 
elect to have the case heard before a 
jury in circuit court. The Commission 
must file the civil action within 60 
days of the election. The remedies for 
a civil action are the same as those 
that may be awarded by an AlJ in an 

administrative proceeding. A person 
may intervene in a civil action brought 
by the Commission. SG 20-1012.

The complainant can hire private 
counsel to file a private civil action 
against the respondent after 180 days 
have elapsed from the filing of the 
complaint. The action must be filed 
within 2 years of the alleged act of 
discrimination. remedies for a private 
civil action are the same as those set 
forth in SG 20-1009, with the addition 
of punitive damages. SG 20-1013. The 
Commission may intervene in a pri-
vate civil action by certifying that the 
case is of “general public importance.” 
SG 20-1014.

The election process, private right 
of action, compensatory damages, civil 
penalties and punitive damages were 
added as 2007 amendments to Article 
49B. Another article in this publication 
will delve into more detail of the sig-
nificance of these amendments. It took 
15 years to obtain the passage of these 
amendments into law.

Where did This  
Come From?
In 2006, unknown to the Commission, 
Senate Bill 897 was passed by the 
General Assembly, amending the 
State Finance and Procurement 
Article, Title 19, Annotated Code of 
Maryland, to create a new non-dis-
crimination policy for the State. The 
policy was entitled the Commercial 
Non-Discrimination Policy (CNP). 
In the original bill, the Attorney 
General’s office was to be the enforce-
ment agency. But somewhere along 
the way to final vote, the Attorney 
General’s office was disposed and 
the Commission became its replace-
ment. By the time the Commission 
became aware of the switch, the train 
had already left the station with an 
enforcement scheme totally confusing 
and in conflict with the Commission’s 
enforcement process. Thus, in the 
2007 Session of the General Assembly, 

additional amendments were offered 
to reconcile the Commercial Non-
Discrimination Policy enforcement 
scheme with that of the Commission. 

The purpose of the CNP is to 
address some of the issues raised by 
minority- and women-owned busi-
nesses with their attempt to partici-
pate in State contracts. The principle 
is that the State should not be doing 
business with a business entity that 
unlawfully discriminates. The policy 
states the following:

The Commercial Non-
Discrimination Policy is a State pol-
icy which mandates that the State 
shall not enter into a contract with 
any business entity that has discrim-
inated in the solicitation, selection, 
hiring, or commercial treatment of 
vendors, suppliers, subcontractors 
or commercial customers on the 
basis of race, color, religion, ances-
try or national origin, sex, age, mari-
tal status, sexual orientation or on 
the basis of disability or any other-
wise unlawful use of characteristics 
regarding the vendor’s, supplier’s, 
or commercial customer’s employ-
ees or owners.

The Commission promulgated new 
regulations to address specifically 
the Commercial Non-Discrimination 
Policy, CoMAr 14.03.05.

Conclusion
Employment law is constantly evolv-
ing at the local, state, and federal level. 
As you can see from the article, there 
will be a major change in the State’s 
discrimination law. Practitioners 
should consult the appropriate statute 
and regulations for the jurisdiction in 
which they file their claims. Failure to 
do so can lead to dire consequences. 

Ms. Hughes is General Counsel for 
the State of Maryland Commission on 
Human Relations.
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This article addresses employee pro-
tections under the False Claims Act 
with an analysis of Fourth Circuit 
case law.

Background
The federal False Claims Act (FCA), 
31 u.S.C. § 3729 et seq., dates back to 
the Civil War when it was signed into 
law by President Abraham lincoln. 
The stated purpose of the FCA was to 
prohibit any false claim for reimburse-
ment submitted to the federal govern-
ment where there is either deliberate 
or reckless disregard of the claim’s 
falsity. The FCA permits private citi-
zens to bring qui tam actions on behalf 
of the federal government to recover 
funds it paid, or paid to local or state 
governments through government 
reimbursement or funding that were 
based on false claims. 31 u.S.C. § 3730.

The private citizen, called the “rela-
tor”, may receive between fifteen and 
twenty five percent of the recovered 
amount if the federal government 
proceeds with the action. 31 u.S.C. § 
3730 (d)(1). The private citizen who 
proceeds alone may receive between 
twenty-five and thirty percent of the 
recovered amount. 31 u.S.C. § 3730(d)
(2) Since 1986, relator lawsuits have 
recovered billions of dollars on behalf 
of the federal government.

There are numerous procedural 
requirements for a relator to perfect 
a claim under the FCA. These include 
requirements for filings under seal, 
for communicating with the u.S. 
Department of Justice, and for only 
the “first-to-file” to recover. These 
important requirements are beyond 
the scope of this article.

Employee Protections 
under The FCa
Initially, the FCA contained no provi-
sion protecting relators reporting or 
testifying about false claims. Then, in 
1986, Congress passed several amend-
ments, strengthening the FCA and 

including meaningful protection for 
relators from retaliatory employment 
actions. See 31 u.S.C. § 3730(h). 

The importance of the FCA and 
its provisions prohibiting employee 
retaliation have been heightened due 
to the recent passage of federal legis-
lation authorizing trillions of dollars 
in new federal assistance to states, 
local governments and government 
contractors.

The anti-retaliation provision of the 
FCA states:

Any employee who is discharged, 
demoted, suspended, threatened, 
harassed or in any other manner 
discriminated against in the terms 
and conditions of employment by 
his or her employer because of 
lawful acts done by the employee 
or on behalf of the employee or 
others in furtherance of an investi-
gation for, initiation of, testimony 
for or assistance in an action to be 
filed under this section, shall be 
entitled to all relief necessary to 
make the employee whole.

31 u.S.C. § 3730 (h).

The statutory definition of employ-
ee is based on common law agency 
principles. See, United States ex. rel. 
Vessell v. DPS Assocs. Of Charleston 
Inc., 148 F. 3d 407 (4th Cir. 1998). As 
a result, independent contractors do 
not qualify for protection. however, 
an employee who is still on probation 
may qualify for protection against 
retaliation. See, Mikes v. Strauss, 
Ambinder & Friedman 889 F. Supp. 746 
(S.D. N.y. 1995). 

Federal government employ-
ees cannot bring FCA actions on 
behalf of the federal government and 
are not entitled to any protections 
against retaliation under the FCA.  
31 u.S.C § 3730 (e). Instead, they  
may be able to file a complaint to  
the Merit Protections Systems Board. 

5 u.S.C. § 1201 et. seq. 
Twenty-one states have also adopt-

ed State False Claims Act. Maryland 
has yet to adopt such a law. 

Fourth Circuit law on FCa 
Whistleblower activity
The most important issues for whistle-
blower actions are first whether the 
employee has engaged in protected 
activity for purposes of the FCA and 
second, proving the nexus between 
the retaliatory action and the pro-
tected activity. Two Fourth Circuit 
decisions have analyzed these ques-
tions at length. See, Zahodnick v. Inter. 
Business Machines, 135 F. 3d 911 (4th 
Cir. 1997) and Eberhardt v. Integrated 
Design & Const., Inc. 167 F. 3d 861 (4th 
Cir. 1999).

In Zahodnick, the Fourth Circuit 
applied a three-part standard to deter-
mine a prime facie case of retaliation 
for purposes of dispositive motions: 
“An employee must prove that (1) he 
took acts in furtherance of a qui tam 
suit [i.e engaged in “protected activ-
ity’], (2) his employer knew of these; 
(3) his employer discharged him as 
as a result of these acts.” 135 F. 3d at 
914. The Fourth Circuit affirmed sum-
mary judgment against him because 
Zahodnick failed to present any evi-
dence that he initiated, testified for, or 
assisted in the filing of a qui tam action 
during his employment with IBM. 
Zahodnick never informed anyone 
that he was pursuing a qui tam action. 
Simply reporting to his supervisor 
his concern about a mischarge to the 
government does not establish that 
Zahodnick was acting in furtherance 
of a qui tam action. Furthermore, the 
Fourth Circuit found that there was 
no evidence that IBM and lockheed, 
Zahodnick’s employers, were aware 
of his activities. 135 F. 3d at 914.

In Eberhardt v. Intergrated Design 
& Const., Inc., 167 F. 3d 861 (4th Cir. 
1999), the Court affirmed a verdict 
in favor of the employee. The pri-
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mary issue was whether Eberhardt 
had satisfied the first of the three ele-
ments establishing that he engaged in 
protected activity. The Fourth Circuit 
held that Eberhardt had engaged in 
protected activity prior to his termina-
tion because he informed his employ-
er that he intended to bring a qui tam 
action pursuant to the FCA and thus 
the FCA protected him from retalia-
tion. 167 F. 3d at 867. Significantly, the 
Fourth Circuit held that an employee 
tasked with conducting an investi-
gation may bring an action under 
Section 3730 (h) if the employee puts 
the employer on notice that a qui tam 
action is a reasonable possibility. 

Such notice can be accomplished by 
any action from which a factfinder rea-
sonably could conclude the employer 
was on notice that litigation is a reason-
able possibility. Such actions would 
include, but are not limited to, char-
acterizing the conduct as illegal or 
fraudulent or recommending that legal 
counsel become involved. 

Cases decided since Eberhardt have 
focused not on whether an actual suit 
was filed, or on receipt of federal funds 
by the employer but rather on the suf-
ficiency of the measures taken with 
respect to the employer or outside 
agencies to show that the employer 
was aware of the FCA action prior 
to the employee’s departure. In U.S. 
ex. rel, DRC Inc. v. Custer Battles, LLC, 
444 F. Supp. 2d 678, 690 (E.D. Va. 
2006), the employee prevailed when 
he informed his superiors that he 
believed that the employer’s inflated 
profits were illegal and fraudulent, 
that he was resigning and he intended 
to report his suspicions to an outside 
government agency and that the com-
pany should retain counsel.

In U.S. ex. rel. Ackley v. Intern. 
Business Machines, 110 F. Supp. 2d. 
395, 398-99 (D.C. Md.2000), Judge 
Messitte denied a Motion to Dismiss 
finding that Ackley had made reports 
to his superiors demonstrating dis-

closures of specific instances of fraud 
or falsity and further that the same 
allegations of fraud and falsity could 
constitute notice to his employer. In 
Mann v. Heckler & Koch Defense Inc., 
2008 Wl 455104 (E.D. Va. 2008), the 
district court again denied a Motion 
to Dismiss when the employee went 
outside of the chain of command to 
inform his officers and directors and 
ultimately went outside of the com-
pany to express his belief that the 
company was acting illegally or fraud-
ulently. The district court denied the 
motion to dismiss even though the 
fraudulent activity did not result in 
the receipt of federal funds. under the 
Supreme Court’s holding in Graham 
County Soil & Water Conservation Dist. 
v. U.S. ex. rel. Wilson, 545 u.S. 409, 416 
(2005) that the actual receipt of federal 
funds was not necessary to bring an 
action pursuant to Section 3730 (h).

Procedural defenses  
To The actions
The procedural defenses available in 
a FCA retaliation case are similar to 
employment and employment dis-
crimination claims. unlike discrimi-
nation and other types of employment 
-based retaliation claims, however, 
there is no requirement to exhaust 
administrative remedies. 

The sufficiency of the allegations for 
the Section 3730 (h) claim are based 
on Federal rule of Civil Procedure 
8 rather than Federal rule of Civil 
Procedure 9 that requires far more 
detailed allegations than other FCA 
claims. See, Mendiondo v. Centinela 
Hosp. Med. Ctr., 521 F. 3d 1097, 1104 
(9th Cir. 2008). 

Three procedural defenses have 
been extensively litigated: (1) the 
appropriate limitations period, (2) 
whether additional remedies exist 
under state law for abusive discharge, 
and (3) whether individuals could 
also be sued as employers. 

Because the FCA retaliation action 

has no specified limitations period 
in the statute the most analogous 
state limitations period must be bor-
rowed. In Graham County Soil & Water 
Conservation District v. U.S. ex. rel. 
Wilson, 545 u.S. 409, 125 S.Ct. 2444, 
162 l.Ed. 2d 390 (2005), the Supreme 
Court reversed the Fourth Circuit 
Court of Appeals that had previously 
applied a six-year limitations period 
and instead held that the closest, most 
analogous state statute of limitations 
was the appropriate period. 

The Supreme Court rejected the 
statute of limitations that Congress 
had in fact adopted for other FCA 
actions. Further, the Court held that 
the statute of limitations did not begin 
to run until the plaintiff has a com-
plete cause of action. As a result, 
this decision meant that the three-
year statute of limitations contained 
in Section 5-101 of the Courts and 
Judicial Proceedings Article.

In U.S. ex. rel. Brooks v. Lockheed 
Martin Corp. 423 F. Supp. 2d 522, 528-
29 (D. Md. 2006), the district court 
held the retaliation claim was not 
timely because it was not filed within 
three years of the retaliatory acts in 
Maryland where the case was filed or 
four years in ohio where Brooks had 
been employed.

A related limitations issue arose in 
U.S. ex. rel. Ackley v. Intern. Business 
Machines, 110 F. Supp. 2d 395 (D.Md. 
1999). Ackley filed his action in 
Maryland although the alleged fraud 
against the federal government took 
place in New york. Judge Messitte 
held that when a federal statute con-
tains no express limitation period, the 
rule is that the federal court applying 
the federal choice of law rules will 
apply the closest analogous statute of 
limitations of the forum state. See, 110 
F. Supp. 2d at 402-403. Judge Messitte 
finding no exception to the rule then 
applied the three-year limitations 
period contained in Section 5-101 of 
the Courts and Judicial Proceedings 
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Article of the Annotated Code of 
Maryland as the appropriate limita-
tions period.

In Zahodnick v. Inter. Business 
Machines, 135 F. 3d 911, 914 (4th Cir. 
1997), the Fourth Circuit affirmed deci-
sions by Judges Blake and Williams 
to hold that the FCA provided the 
sole remedy for retaliatory actions 
taken by an employer and that an 
employee could not also bring an 
action under state law for abusive dis-
charge. The Fourth Circuit recognized 
that an action for abusive discharge 
was unavailable under Maryland law 
when the public policy sought to be 
vindicated by the tort is expressed in a 
statute which carries its own remedy. 
Chappell v. Southern Md. Hosp., Inc. 320 
Md. 483, 578 A. 2d 766, 770 (1990).

The u.S. Senate later adopted an 
additional layer of protection for state 
and private employees that engage in 
protected activities specifically relat-
ed to the recently enacted American 
recovery and reinvestment Act of 
2009 (ArrA).

In Eberhardt v. Integrated Design & 
Cons., Inc., 167 F. 3d 861 (4th Cir. 
1999), the Fourth Circuit affirmed a 
judgment against an individual defen-
dant who was the majority owner 
of the business. unfortunately, the 
defense that a majority owner was not 
an appropriate party under Section 
3730 (h) was not properly raised until 
after a judgment had already been 
entered against the defendant and the 
judgment was not void under rule 
60 (b). See, Eberhardt, 167 F. 3d at 871-
72. Numerous courts outside of the 
Fourth Circuit, however, have pre-
vented individuals from being sued 
under Section 3730 (h). See, Yesudian 
v. Howard University, 270 F. 3d 969, 972 
(D.C. Cir. 2001), U.S. ex. rel.. Lamar v 
Burke, 894 F. Supp. 1345, 1348 (D. Mo. 
1995), U.S. ex. rel. Lockyer v. Hawaii 
Pacific Health, 490 F. Supp. 2d 1062, 
1086-87 (D. hawai’i 2007)

In Harrison v. Westinghouse Savannah 

River Co., 176 F. 3d 776, 788 (4th Cir. 
1999), the Court held that retaliation 
claims must be arbitrated if the rela-
tor’s employment contract requires 
arbitration of employment claims.

Monetary damages  
and other relief 
Section 3730 (h) provides that the 
following monetary damages and 
other relief are available in retaliation 
actions.

Such relief shall include reinstate-
ment with the same seniority sta-
tus such employee would have 
had but for the discrimination, two 
times the amount of back pay, 
interest on the back pay, and com-
pensation for any special damages 
sustained as a result of the discrim-
ination, including litigation and 
reasonable attorneys’ fees. 

In Eberhardt supra. 167 F. 3d 861, 
872 (4th Cir. 1999), the Fourth Circuit 
held each of the elements of damages 
including prejudgment interest was 
mandatory as part of jury instructions. 
Nevertheless, it held the district court 
did not err by not adding prejudg-
ment interest when the jury did not 
include prejudgment interest in its 
verdict.

There are two other distinct advan-
tages from a damages perspective to 
bringing an FCA retaliation claim. 
First, no caps are placed on emotional 
pain and suffering damages. Second, 
an employee may receive addition-
al monetary compensation if the 
employee proves that the employer 
submitted a false claim for reimburse-
ment pursuant to other provisions of 
Section 3730 of the FCA.

Settling The retaliation 
Claim While Preserving  
The action on Behalf of 
The Government
An important consideration in any 

FCA retaliation case is whether the 
case may be settled while preserving 
the qui tam action filed on behalf of 
the federal government if settlement 
terms necessitate releasing any and 
all claims against the employer. In 
United States v.Northrop Corp, 59 F. 3d 
953, 963-67 (9th Cir. 1995), the Court 
held that a pre-release of both the 
retaliation and qui tam claims and all 
other claims prior to the filing of the 
complaint without the knowledge and 
consent of the federal government 
was against public policy and there-
fore unenforceable. As a result, the 
claimant could still pursue the qui tam 
action on behalf of the government. 

however, in United States ex.rel. Hall 
v. Teledyne Wah Chang Albany, 104 F. 
3d 230 (9th Cir. 1997), the Court held 
that if the government was aware of 
and had investigated the allegations 
of false billing the release of all claims 
was enforceable regardless of whether 
suit had been filed. See also, U.S. ex. 
rel. Ritchie v. Lockheed Martin Corp, 
2009 Wl 565517 _____F. 3d _______ 
(10th Cir. 2009). 

The Fourth Circuit in U.S. ex. rel. 
Siller v. Becton Dickinson & Co., 21 F. 
3d 1339, 1350 (4th Cir. 1997) also con-
cluded that once an FCA retaliation 
case has been filed with accompany-
ing public disclosure of the allega-
tions of misconduct other employees 
cannot rely on those same allegations 
in a subsequent action on behalf of the 
government. 

Conclusion
FCA actions including retaliation 
claims will likely increase in the future 
in light of the significant potential 
rewards to whistleblowers. however, 
significant procedural and evidentiary 
hurdles must be overcome as in any 
employment related retaliation case. 

Mr. Neuworth and Mr. Lebau are partners 
with the law firm Lebau & Neuworth, LLC. 
They may be reached at rn@joblaws.net 
and sl@joblaws.net.
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IN ADLeR WRONGFUL dISCHARGE ACTIONS

REPRESENTING 
  WHISTLEbLOWERS

Recently, whistleblowers have achieved substantial ver-

dicts in state common law wrongful discharge actions. In 

July 2008, an Ohio jury awarded $46.6 million to a former 

employee of a waste management company who claimed that he was 

wrongfully discharged for refusing to fire three elderly employees. 

About two years earlier, a New Mexico jury awarded approximately 

$4.4 million to a former employee of Sandia National Laboratories 

who alleged that he was terminated in retaliation for cooperating 

with a federal investigation into Chinese cyber intelligence efforts. 

As a tort claim, the common law wrongful discharge action can 

be a potent remedy that provides an opportunity for a discharged 

employee to seek punitive damages from a jury.
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First recognized by the Court of 
Appeals for Maryland in Adler v. Am. 
Standard Corp., 291 Md. 31 (1981), 
the Adler tort is an exception to the 
employment at-will doctrine for 
an employee who is terminated for 
refusing to engage in illegal activity 
or fulfilling a statutorily proscribed 
duty. The Adler tort is a critical 
remedy for employees in Maryland 
because Maryland has not adopted 
a comprehensive whistleblower pro-
tection statute. This article summa-
rizes the scope of the Adler tort, the 
burden of proof for an Adler plaintiff, 
the damages available in an Adler 
claim, and provides tips from the 
plaintiff’s perspective on litigating 
Adler claims.

I. Scope of the adler 
Wrongful discharge Tort
The Adler tort as defined by the Fourth 
Circuit in Adler v. Am. Standard Corp., 
830 F.2d 1303, 1307 (4th Cir. 1987) is 
limited to terminations that violate 
a clear mandate of public policy and 
is limited to three types of protected 
activity: (1) refusing to engage in ille-
gal activity; (2) exercising a statutory 
right or privilege; or (3) fulfilling a 
statutory obligation. 

a. refusing to Engage in Illegal 
activity 
The Adler tort protects employees 
terminated because they refused 
to engage in illegal activity. Cases 
construing this form of protected 
conduct include: 

• recognizing an Adler claim in 
Insignia Residential Corp. v. Ashton, 
359 Md.560 (2000), where an 
employee was discharged after 
refusing to engage in sexual inter-
course with her supervisor. 

• recognizing an Adler claim in 
Magee v. Dan Sourches Tec.l Servs., 

Inc., 137 Md. App. 527 (2001), 
where a human resources direc-
tor was terminated because she 
refused to submit a false insur-
ance claim for health insurance 
on behalf of an individual who 
no longer worked for the com-
pany, an act that would amount 
to health care benefit fraud. 

• recognizing an Adler claim in 
Kessler v. Equity Mgmt, Inc., 82 
Md. App. 577 (1990), where a 
resident manager of an apartment 
complex was terminated because 
she refused to violate tenants’ 
constitutional right to privacy by 
carrying out instructions to enter 
tenants’ apartments and look 
through their private papers in 
their absence. 

• Terminating an employee because 
she refused her supervisor’s 
inducements to engage in prosti-
tution. Perry v. FTData Inc., 198 F. 
Supp. 2d 699 (D. Md. 2002).

B. Exercising a Statutory right 
Terminating employees for exercis-
ing statutory rights can also give 
rise to an Adler claim. Cases con-
struing this form of protected con-
duct include:

• Terminating a teacher for exercis-
ing his First Amendment right 
by speaking out about a guard’s 
unnecessary use of force to stop a 
fight between inmates. De Bleecker 
v. Montgomery County, 292 Md. 
498 (1982). 

• Terminating an employee for 
refusing to submit to a polygraph 
test in violation of Md. Ann. Code 
Art. 100, § 95 which prohibits lie 
detector tests as a condition of 
employment. Moniodis v. Cook, 64 
Md. App. 1 (1985). 

• Discharging an employee sole-
ly because the employee filed a 
worker’s compensation claim. 
Ewing v. Koppers Co., 312 Md. 45 
(1998). 

C. Fulfilling a Statutory obligation 
The Court of Appeals in Makovi v. 
Sherwin Williams Co., 316 Md. 603 
(1989) also recognized that an at-will 
employee who is terminated for ful-
filling a statutory obligation or report-
ing suspected criminal behavior to 
law enforcement is protected under 
Adler. under this form of protected 
conduct, the employee must dem-
onstrate a legal obligation or duty 
to report the employer’s unlawful 
conduct. Note that in Wholey v. Sears 
Roebuck, 370 Md. 38 (2002), the court 
cautioned against construing this 
form of protected conduct broad-
ly because the legislature has not  
created a general whistleblower pro-
tection statute protecting employees 
who investigate and internally report 
suspected criminal activity. Cases 
construing this form of protected con-
duct include:

• recognizing an Adler claim in 
Bleich v. Florence Crittenton Servs., 
98 Md. App. 123 (1999), where 
a former teacher at a child care 
facility claimed she was termi-
nated for reporting instances of 
child abuse to a state child care 
licensing agency. 

• Finding that the physicist in 
Thompson v. Mem’l at Easton, Md., 
Inc., 925 F. Supp. 400 (D. Md. 
1996), failed to state an Adler 
claim when he alleged that his 
employment was terminated 
because he intended to “blow the 
whistle” on the hospital’s practice 
of billing Medicare for complex 
radiation calculation plans when 
less complex and less expensive 
calculations were actually being 
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performed, but had no statutory 
duty to report the hospital’s bill-
ing irregularities. 

• Finding that employees alleg-
ing that their employer closed 
the plant in retaliation for their 
cooperation in a state and federal 
prosecution for the employer’s 
toxic waste dumping could not 
maintain an Adler claim because 
CErClA provides its own pro-
cedure for employees to seek 
relief for such retaliation. Miller v. 
Fairchild Indus., Inc., 97 Md. App. 
324 (D. Md. 1987).

While the Adler tort is limited 
to the termination of employment, 
many federal whistleblower protec-
tion statutes provide a remedy for 
adverse employment actions short of 
termination. For instance, in Rachel-
Smith v. FTData, Inc., 274 F Supp. 
2d 734, 753-54 (D. Md. 2003), the 
court concluded that the employee 
failed to state an Adler claim where 
the employer did not terminate her 
because of her refusal to engage in 
prostitution, a violation of Maryland 
public policy. Indeed, most fed-
eral whistleblower protection stat-
utes cover a broad range of adverse 
actions, including termination, sus-
pension, demotion, reduction in pay, 
failure to promote, failure to hire and 
blacklisting. 

II. Sources of Public Policy 
Sources of public policy for an Adler 
claim include clear and particular-
ized pronouncements of public poli-
cy in the united States Constitution, 
the Maryland Constitution, and fed-
eral and Maryland statutes and regu-
lations. In Adler v. Am. Standard Corp., 
538 F. Supp. 572, 580 (D. Md. 1982), 
the federal court found that dis-
charge resulting from an employee’s 
threatened exposure of employer’s 

violations of federal tax laws violates 
clear mandate of public policy. The 
Court of Appeals also recognized 
this narrow public policy exception 
in Ewing v. Koppers Co., 312 Md. 
45, 50 (1988) where discharge of an 
employee in retaliation for filing a 
workers’ compensation claim was 
found to violate a clear mandate of 
Maryland public policy. According 
to the court in King v. Marriott Int’l 
Inc., 160 Md. App. 689, 701 n.8 (2005), 
“[p]ublic policy mandates support-
ing wrongful discharge claims have 
been found in both Maryland and 
federal statutes, regulations, and to 
the extent consistent, the common 
law.”

III. Pleading requirements 
and Burden of Proof
While there is no heightened plead-
ing requirement for an Adler claim, 
it is critical to plead with specificity 
the public policy that the employer 
violated by discharging the plain-
tiff. In Adler, 291 Md. 31, 44 (1981) 
for instance, the court rejected the 
plaintiff’s complaint on the grounds 
that the complaint was “too general, 
too conclusory, too vague and lack-
ing in specifics to mount up to a 
prima facie showing that the claimed 
misconduct contravened [a statute 
prohibiting corporate officers from 
misrepresenting a company’s assets 
or liabilities to the public] and hence 
violated the public policy of this 
State.” The prima facie case consists of 
the following elements: 

1. Plaintiff was an at-will employee 
terminated by the defendant;

2. The termination of the plaintiff’s 
employment violates a specific 
public policy; 

3. There is a causal nexus between 
the public policy violation and 

the employer’s decision to termi-
nate the plaintiff. 

The Maryland court in Lee v 
Denro, 91 Md. App. 822 adopted 
Connecticut’s standard found in 
Sheets v. Teddy’s Frosted Foods, Inc., 
427 A.2d 385 (Conn. 1980) for deter-
mining the specificity needed to state 
a prima facie claim of wrongful dis-
charge in a whistleblower case. 

IV. alternative remedies
Where the public policy foundation 
for an Adler claim is expressed in 
a statute, and that statute already 
contains a remedy for vindicating 
the public policy objectives, then the 
discharged employee can pursue the 
claim only through the existing stat-
ute. For example, before bringing an 
Adler claim, it is critical to evaluate 
whether the source of public policy 
originates from a statute that pro-
vides a remedy for the Adler plaintiff. 
For example, in Makovi v. Sherwin-
Williams Co., 316 Md. 603 the court 
dismissed plaintiff’s Adler claim 
because she had an alternative rem-
edy under Article 49B. Similarly in 
Terry v. Legato Sys., Inc., 241 F. Supp. 
2d 566, 571 (D. Md. 2003), the plain-
tiff’s wrongful discharge claim for 
reporting alleged discrimination was 
dismissed because Title VII already 
provides a remedy for such wrong. 
As noted in 6 Emp. Discrim. Coord., 
Analysis of Related Issues and Actions 
§ 3:18 (2008), an Adler claim will 
generally be preempted where: (1) 
the challenged conduct is regulated 
by labor relations laws such as the 
National labor relations Act or the 
labor-Management relations Act; 
(2) resolution of the claim requires 
interpretation of collective bargain-
ing agreements regulated by labor 
relations laws such as the labor-
Management relations Act or the 
railway labor Act; (3) the chal-



lenged conduct is regulated by a fed-
eral law covering a particular term 
or condition of employment, such 
as the Employee retirement Income 
Security Act; or (4) the employment 
is in a field regulated by federal anti-
discrimination laws, federal safety or 
environmental laws, or federal bank-
ing and lending laws. 

V. Tips for representing 
Whistleblowers in Adler 
actions

a. Forum Selection
Employees generally obtain higher 
verdicts in state court and are more 
likely to survive summary judg-
ment in state court. In addition, the 
Fourth Circuit has construed Adler 
more narrowly than Maryland 
courts. Accordingly, state court is 
the preferred forum for litigating 

an Adler claim.

B. discovery
In discovery, plaintiff should focus 
on developing evidence on the fol-
lowing issues:

• Direct evidence of retaliatory 
motive, such as an admission that 
the decision-maker was angry at 
the employee for engaging in pro-
tected conduct.

• Close temporal proximity between 
the employee’s protected conduct 
and the decision to terminate the 
employee.

• Deviation from company policy 
or practice, such as singling out 
the whistleblower for extraor-
dinary disciplinary action. For 
example, if the whistleblower is 
disciplined for sending an innoc-

uous email to his spouse to let her 
know that he is working late, and 
the company has not disciplined 
other employees for sending inap-
propriate emails, the disciplinary 
action taken against the whistle-
blower will provide evidence of 
disparate treatment.

• Comparative evidence demon-
strating disparate treatment.

• Animus for the employee’s pro-
tected conduct. The high cost to 
the employer of complying with 
the law or regulation implicated 
by the employer’s whistleblow-
ing suggests employer animus. 
Conversely, develop evidence on 
the revenue that the employer 
generated or expected to gener-
ate by engaging in a fraudulent 
scheme about which the employ-
ee complained.

• Falsity of the employer’s alleged 
business justification for the dis-
charge.

• Evidence of unusual efforts by a 
senior manager or officer to retali-
ate against the whistleblower. For 
example, if a senior officer who is 
not responsible for evaluating the 
whistleblower’s performance and 
who typically does not evaluate 
the performance of an employee 
at the level of the whistleblower, 
spends time papering the person-
nel file of the whistleblower to 
create a justification for terminat-
ing the whistleblower, it would 
be very suspicious. This type of 
conduct may also demonstrate 
malice.

C. deciding Whether to name an 
Individual defendant
Adler claims can be asserted against 
supervisory employees who play a 
primary role in the decision to termi-
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nate the employee. The justification 
for individual liability according to 
the court in Moniodis v. Cook, 64 
Md. App. 1, 13-14 (1985), is that an 
employee who plays a dominant 
role in the decision to terminate the 
plaintiff acts as an alter ego of the 
employer and should not be permit-
ted to take refuge behind the corpo-
rate veil to avoid liability for wrong-
ful discharge. In assessing whether 
to name a decision-maker as a defen-
dant, consider whether naming an 
individual will result in removal 
to federal court by creating diver-
sity jurisdiction, whether the indi-
vidual’s demeanor will encourage 
a jury to award punitive damages 
or instead engender sympathy from 
the jury, and whether the individual 
has insurance beyond that available 
to the employer to pay a judgment.

d. Maximizing damages
A prevailing plaintiff can recover 
backpay (lost wages and benefits 
from the time of discharge until the 
time of the trial offset by the plain-
tiff’s wage earnings received subse-
quent to the unlawful termination), 
frontpay (future loss of wages and 
benefits), emotional distress, repu-
tational harm, and punitive dam-
ages. Plaintiff has a duty to mitigate 
damages, i.e., to make reasonable 
efforts to find comparable employ-
ment. Accordingly, Adler plaintiffs 
should keep detailed records of their 
job searches so that they can offer 
evidence of mitigation. 

under Maryland law, puni-
tive damages can be awarded only 
upon a showing of malice, which 
can be inferred from circumstantial 
evidence. Kessler v. Equity Mgmt., 
Inc., 82 Md. App. 577, 591 (1990). 
For example, the employer’s ani-
mus toward the employee’s protect-
ed activity is a strong indication of 
malice. Similarly, evidence that the 
employer deviated from policies or 

protocols in terminating the whistle-
blower can help prove malice.

To obtain substantial punitive 
damages, it is critical to focus on 
what it would cost to deter the 
employer from violating the public 
policy. For example, an employer 
that terminates an employee for 
reporting the discharge of toxic 
waste into public waterways will not 
be deterred merely by paying lost 
wages to the discharged employee, 
but instead could be deterred by 
paying the cost of cleaning up the 
pollution that it caused.

The plaintiff’s evidence of dam-
ages should be as detailed as the 
evidence of the employer’s liability. 
For example, a plaintiff should prof-
fer detailed evidence of the basis for 
calculating lost wages and benefits, 
and should offer detailed testimony 
from friends and family of the plain-
tiff describing how the wrongful 
discharge affected the plaintiff.

Whistleblower attributes that 
Strengthen an Adler Claim
The following attributes increase 
the likelihood of success:

• A long-term employee with a satis-
factory or better performance record 
and at least some prior expertise in 
the subject matter about which she 
is blowing the whistle. 

• A whistleblower who discloses 
wrongdoing in a timely manner 
using the employer’s established 
complaint protocol in a non-con-
tumacious manner. 

• A whistleblower who is not com-
plicit in the employer’s wrongdo-
ing. 

• A whistleblower who complains 
about a matter of public concern 
(e.g., a matter relating to public 
health or safety).

• A whistleblower who cooperates 
fully in the employer’s investiga-
tion of the disclosure.

• A whistleblower who the employ-
er terminates within six (6) months 
of the protected disclosure, exer-
cise of a statutory right, or refusal 
to engage in an illegal act. 

Selecting a Theme
Before trying the case, be prepared 
to answer the core question in 
the minds of jurors: why does the 
plaintiff deserve relief? Keep the 
focus on the employer’s conduct 
and make the jury understand why 
your client found it necessary to 
blow the whistle. Emphasize the 
public interest aspect of the case. 
For example, if your client refused 
to follow orders to sell contami-
nated food, focus on the employer’s 
callous disregard for public safety. 
The employer’s motive for termi-
nating plaintiff is not just a core 
legal element; it is also a core focus 
of the plaintiff’s trial presentation.

Conclusion
Adler claims provide a fertile ground 
for discharged employees to hold 
employers accountable for termi-
nations that violate a clear man-
date of public policy, including the 
opportunity to recover substantial 
punitive damages. This amorphous 
yet potent tort provides a powerful 
tool to employees that should enable 
whistleblowers to continue to obtain 
high verdicts against employers who 
violate a clear mandate of public 
policy in terminating an employee. 

Mr. Oswald and Mr. Zuckerman are 
Principals at The employment Law Group 
law firm in Washington, D.C., where they 
represent individuals in employment dis-
putes and whistleblower retaliation and 
claims.  They can be reached at soswald@
employmentlawgroup.com and jzucker-



The People Friendly Court-
Maryland Orphans’ Court 

In Maryland’s judicial system there is one 
entity that remains unique and, to a large 
extent, unknown. Maryland’s Orphans’ 
Court is one of the Judiciary’s best 
kept secrets. The judges on this “people 
friendly” court quietly and effectively 
handle probate in Maryland, efficiently 
administer decedents’ estates and sup-
port families going through a traumatic 
time in their lives. Yet, this fifth tier of 
the Court has been mired in controversy 
since its inception in 1777.

By Janet Stidman Eveleth
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For the last 232 years, Maryland 
orphans’ Court judges have been 
responsible for the administration of 
decedents’ estates, hearing contested 
issues involving the transfer of prop-
erty and the validity of wills. These 
dedicated judges meet with people 
involved in estate and probate mat-
ters, often while they are grieving 
the loss of a loved one, and guide 
the heirs and families through the 
estate process. They explain the pro-
bate system, the orderly transfer of  
property from one person to anoth-
er, in basic terms to help people 
understand it, and give them realistic 
expectations. 

Today, three orphans’ Court 
judges sit in 21 counties across 
Maryland and in Baltimore City.  
The exceptions are harford and 
Montgomery Counties where the  
circuit court judges sit as  
orphans’ Court judges. Maryland’s 
Constitution requires all orphans 
Court judges to be Maryland citizens 
and residents of the jurisdiction in 
which they are elected for 12 months 
prior to their election. It does not 
require them to be lawyers.

like their colleagues on the cir-
cuit court, orphans’ Court judges 
run in contested elections, but these 
judges must run along party lines 
in partisan elections. The judges are 
elected by voters in their jurisdiction 
during Maryland’s primary and gen-
eral elections. But the voters know 
very little about the orphans’ Court  
and even less about its judges and 
generally assume the candidates  
are lawyers.

however, in many counties, espe-
cially smaller jurisdictions, some 
orphans’ Court judges carry the 
title “judge” but need not be, and 
largely are not, lawyers. historically, 
in accordance with Maryland’s 

Constitution, orphans’ Court judges 
have neither been lawyers nor legal-
ly trained. This tradition continues in 
many counties today. 

hence, one controversy: should 
orphans’ Court judges be lawyers? 
This lawyer/non-lawyer orphans’ 
Court judge debate has, over the 
years, resulted in numerous unsuc-
cessful legislative attempts to require 
these judges to be lawyers. The sec-
ond controversy goes deeper: should 
the orphans’ Court be abolished? All 
abolition measures have also failed. 

orphans’ Court Judges
Judges on the orphans’ Courts exer-
cise limited jurisdiction. The Court is 
charged by Estates and Trusts Article 
§2-102 with conducting judicial pro-
bate, directing the conduct of person-
al representatives, and passing orders 
necessary for the administration of a 
decedent’s estate.  At the request of 
an interested person, an issue of fact 
arising in the orphans’ Court may be 
transferred to the Circuit Court for 
trial. Maryland Constitution Article 
IV, §§1, 40 is the constitutional recog-
nition of the orphans’ Court.

At one time, all orphans’ Court 
judges were part-time, sitting only 
a few days a week and judges who 
were attorneys had to give up their 
law practices. Today, in larger juris-
dictions like Baltimore City and 
Baltimore County, the volume of 
cases has grown to such proportion 
that orphans’ Court judges are now 
full-time, sitting five days a week. 
Most are attorneys and are allowed 
to practice law as long as there are no 
conflicts of interest. In other jurisdic-
tions, the judges sit two or three days 
and in small counties, once a week, 
and many of these attorney judges 
are still barred from practicing law.

The judges hear all matters involv-

ing decedents’ estates that are  
contested, and supervise judicial-
ly probated estates. They approve 
accounts, awards of personal repre-
sentative’s commissions and attor-
ney’s fees in all estates. orphans’ 
Court judges also resolve matters 
involving the validity of wills and 
the transfer of property where legal 
questions and disputes arise, and 
have concurrent jurisdiction with the 
circuit court in the guardianships of 
minors and their property.  

Essentially, orphans’ Court judg-
es have judicial and administrative 
responsibilities. Judicially, they sit on 
the bench and preside over probate 
cases, conducting hearings, making 
rulings and writing opinions, memos 
and orders while trying to help the 
parties come to some kind of agree-
ment. however, not every issue trav-
els the judicial route so these jurists 
also handle the administrative side 
of probate, reviewing documents 
and signing them to be finalized.

While a probate case in Maryland 
sails through the register of Wills’ 
office unless there is a problem, 
most have complications and end up 
in orphans’ Court, the state’s pro-
bate court, which fosters the orderly 
transfer of property from one person 
to another. “We oversee probate,” 
explains Judge Melissa Pollitt Bright, 
a non-attorney who has served 
14 years on Worcester County’s 
orphans’ Court, “and make sure 
everything is done properly.” 

“We hear the problem cases,” 
states Judge Karen Friedman, an 
attorney and eight-year veteran of 
the Baltimore City orphans’ Court, 
“such as something missing from 
a will, someone changing a will by 
adding or deleting an heir’s name, 
lost copies of original wills, fami-
lies claiming the decedent’s mental 
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incompetence, etc.” Judge William J. 
Smith, Jr., an attorney who has put in 
seven years on Worcester County’s 
orphans’ Court, adds, “We review 
everything to ensure the will is car-
ried out.”

“We are a court of very limited 
subject matter jurisdiction,” explains 
Theresa A. lawler, an attorney who 
has served as an orphans’ Court 
judge for eight years in Baltimore 
County, “but we are not limited in 
terms of the monetary value we can 
hear. So we deal with estates that 
have hundreds of dollars and have 
billions of dollars.”

“We also supervise the adminis-
tration of estates and guardianships 
of the property of minors,” lawler 
continues. “Whether the estate or 
guardianship is large or small, our 
decisions have a significant impact 
on the people who appear before us. 
If we find a particular Will or Codicil 
is invalid, it could eliminate a group 
of beneficiaries or significantly alter 
the amount of the distribution.” 

“When an estate is opened, we 
look after the deceased, whether 
there is a will or not,” continues 
Bright. “If there is a will, we ensure it 
is enforced and if there is not a will, 
we protect the rights of the heirs and 
make sure everything is done within 
the law. We try to settle disputes 
between parties and offer general 
oversight and legal guidance but not 
legal advice.” 

“We determine the appropriate 
heirs, claims from creditors who 
have not been paid and fee peti-
tions,” notes lawler. orphans’ Court 
judges also “hold hearings on ques-
tions regarding the appointments of 
personal representatives,” declares 
Smith, “as well as caveats to wills 
where there are claims of inappro-
priate things by people or undue 
influence. We administer fees for 
personal representatives and we 
check everything.”

The orphans’ Court caters to fami-
lies in crisis and, unlike other state 
courts its cases are usually com-
pleted in 30 days. There is no backlog 
because “we streamline things, clear 
dockets quickly and offer prompt 
service when we deal with estates,” 
notes Friedman. “It is important 
to have prompt access to the court 
when you have an estate,” explains 
lawler. “People need to get into 
court quickly to meet with someone 
who has the legal authority to pre-
serve the assets, identify them and 
make the proper distribution.” 

orphans’ Court judges function 
as the probate “experts” in the state 
because estate administration is their 
sole focus. Therefore, this specialty 
court offers judges who are very 
skilled and very knowledgeable 
in their field. “We know probate 
because we are trained in probate,” 
declares Bright. 

“The orphans’ Court does exact-
ly what it was designed to do,” 
she asserts. These lawyer and non-
lawyer judges all find the current 
orphans’ Court process to be an  
efficient and cost-effective way to 
handle probate.

The judges on this Court enjoy 
their job, boast a high level of public 
satisfaction, find their work reward-
ing and genuinely help people. “It  
is challenging and interesting work 
in a pleasant environment and it 
is never ever boring,” adds Bright. 
“you always strive to help people 
and some days you feel like you 
actually do.”

History of Maryland 
orphans’ Courts
The orphans’ Court was created in 
1777 with its legal structure, and even 
its name, hailing from our English 
forefathers. In 1776, Maryland’s first 
Constitution authorized a register 
of Wills to oversee probate in each 
county and in the spring of 1777, the 

General Assembly formally estab-
lished the orphans’ Court as the 
mechanism for probate administra-
tion, with the register of Wills as the 
Court’s Chief Clerk. It was founded 
as the people’s court.

orphans’ Courts were then formed 
in each county, with each served 
by a register of Wills. Chapter VIII 
of the Maryland Constitution, Acts 
of February 1777, established the 
orphans’ Court, stating:

“Whereas by the form of govern-
ment lately assented to by the 
representatives of the Freemen 
of this State, it is intended that 
the office of Commissary General 
should be abolished and that an 
orphans’ Court and a register 
of Will under the control of said 
court should be appointed in 
every County.”

The Act gave orphans’ Court 
judges, all of whom were justices of 
the peace named by the Governor, 
the “power, authority and jurisdic-
tion with regard to executors, admin-
istrator, guardians and orphans that 
the county courts by law heretofore 
used and exercised.” 

Its name was derived from the 
children of deceased male landown-
ers then considered orphans when 
their father died. Thus, the “orphans’ 
court” legal system evolved to 
protect their inheritance interests. 
however, the Act clearly established 
that in contested cases, the parties 
were entitled to file their actions in 
courts of general jurisdiction – then 
the general court, the chancery court 
or the county court.

however, according to the 
Orphans’ Court Address delivered by 
Judge ogle Marbury at the MSBA 
June 1941 Annual Meeting, docu-
mented in the 1947 Maryland State 
Bar Association Transactions Book, the 
Act “apparently did not prove to be 
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altogether satisfactory,” as the whole 
system changed with Chapter 101 in 
1778, providing that the Governor 
appoint “three men of integrity and 
judgment in each county of the State 
to be the orphans’ Court justices for 
such county.”

In 1851, orphans’ Court judges 
became constitutional judges when 
the Constitution provided that 
“three judges of the orphans’ Court 
in the counties and Baltimore City be 
elected every four years, to be paid 
a per diem rate.” Thus, it created 
the framework under which these 
judges operate today and decreed 
them “elective judges” as part of 
Maryland’s judicial reform.

It further restricted the Court’s 
power declaring it “shall not exer-
cise any jurisdiction whatever, not 
expressly given by that Act or some 
other law.” This restriction of powers, 
which continues today, has, accord-
ing to Marbury’s Address, “caused 
man difficulties which would not be 

experienced by any court of general 
jurisdiction due to the fact that the 
judges were not lawyers. It was not 
thought wise to give them any but 
the most limited jurisdiction.” 

In 1964 and 1972, Montgomery 
County and harford County, 
respectively, became exempted 
from Section 40 of Article IV of the 
Constitution.  Specifically, Section 
20 provides that the judges of those 
two counties “shall each, alterna-
tively and in rotation . . .  sit as an 
orphans’ Court for their county . . .” 

The rich history of the orphans’ 
Court, however, is not without its 
controversies. over the years, efforts 
to completely abolish this Court, and 
to require its judges to be lawyers, 
have all met with failure. 

Controversy -  
abolition of Court
The first controversy centers around 
calls for its abolition. For two cen-
turies, there have been proposals 

to abolish the orphans’ Court in 
Maryland and none has succeeded. 
The first occurred in 1867, when 
there was a formal move to abolish 
Maryland’s orphans’ Court. 

“From the days of the provincial 
commissary down to present times, 
there has been recognition of the 
incongruity of permitting laymen to 
pass upon legal matters concerned 
with the settlement of the estates of 
deceased people,” reports Marbury 
in his 1941 Address. “All lawyers 
know the danger, the delay and the 
added expense of having legal deci-
sions made by laymen.”

The 1867 Constitutional conven-
tion considered the orphans’ Court’s 
abolition but ultimately went with 
three elected judges, which is now 
part of the state’s Constitution. But 
the controversy continued, even 
reflected in a Baltimore Evening Sun 
article written by h. l. Menken in 
1910, calling for the abolition of 
the orphans’ Court. Subsequently, 



the Bond Commission in 1942 and 
the Constitutional Convention 
Commission of 1967 each sought 
its abolition and numerous bills to 
this effect have been proposed and 
defeated in Maryland’s General 
Assembly over the years. 

The “Final Report of the Commission 
on the Future of Maryland Courts” 
disclosed that in 1974, after the 
Commission on Judicial reform 
examined the pros and cons of the 
orphans’ Court in 1974, it opted 
to leave the abolition issue to the 
legislature. Its arguments in favor 
of abolition centered on “the rou-
tine nature of most of their duties , 
which could easily be preformed by 
register of Wills and the fact that 
contested cases were mostly referred 
to the circuit court. The argument 
for its continued existence focused 
on “the judgeships represent three 
lucrative, undemanding elective 
political positions in almost every 
jurisdiction in the state and abolition 
would have no adverse impact on 
the registers of the circuit courts.”

In 1996, after a comprehensive 
probe of the state’s court system, even 
the “Final Report of the Commission on 
the Future of Maryland Courts,” called 
for the abolition of the orphans’ 
Courts. In its report, the Commission 
recommended that the orphans’ 
Courts’ “jurisdiction and operations 
be transferred to the Circuit Court 
and administered through a probate 
division of the court.” To date, all 
abolition efforts have failed.

Controversy - lawyer  
vs. non-lawyer Judges
The heart of the second controversy 
surrounds whether orphans’ Court 
judges should be required to be 
lawyers. At the present time, this 
is largely dictated by the needs of 
each jurisdiction. Essentially, larg-
er jurisdictions seem to need full-
time judges who are lawyers, while 

in smaller jurisdictions, non-law-
yers work just as well as lawyers,  
especially as these orphans’ Court 
judges are part-time, with corre-
sponding salaries. 

“The orphans’ Court was original-
ly set up to be lay judges who knew 
the people in the county and could 
relate to their needs and the needs of 
their locale,” explains Bright. “This 
is extremely helpful as we sort out 
family relationships because we have 
a feeling of how things work in a 
certain jurisdiction.” however, while 
this principle may still work in rural 
jurisdictions, it is no longer realistic 
in larger ones.

Today, orphans’ Courts in larger 
jurisdictions need judges who are 
lawyers to deal with their soaring 
caseloads. “The law is more com-
plicated, litigation is increasingly 
complex and the volume of cases 
has reached such a proportion that 
it is impractical to have non-attor-
ney judges in metropolitan jurisdic-
tions,” advises Friedman. “We need 
lawyers to deal with the issues.”

Plus, “if every document and hear-
ing needs at least one lawyer sit-
ting,” she continues, “then it requires 
two judges if one is a non-lawyer.” 
lawler adds, “This can create a huge 
backlog. But if attorneys can sit inde-
pendently as judges, they can move 
more cases through which means 
greater efficiency.”

Smaller counties have smaller 
caseloads and most orphans Court 
judges are part-time jobs, with some 
only sitting one day a week. “These 
judges can make as little as $2,000 
a year,” reports Friedman, asking 
“how do you find attorneys to accept 
that? So it is more practical for rural 
areas to have non-attorneys.” 

legislative attempts dating back 
to the 19th century requiring the 
judges to be lawyers have all failed. 
Most recently, proposed legislation 
has striven for uniformity, requiring 

all judges to be lawyers. In 2007, a 
legislative measure to this effect was 
withdrawn. 

By 2008, the high volume of cases 
in metropolitan settings drove a leg-
islative compromise: different coun-
ties have different needs and those 
needs should be the driving force 
behind whether orphans’ Court 
judges should be lawyers. “This leg-
islative proposal took the issue out 
of the Constitutional arena,” reports 
Friedman, “and put it in each local 
jurisdiction’s so each could make its 
own determination as to the qualifi-
cations of its orphans’ Court judges. 

“This legislation balanced the 
needs of bigger counties with needs 
of more rural counties,” she contin-
ues. “We proposed that every county 
make its own determination as to 
their qualifications. It failed by one 
vote and will be back.”

 
Valuable role  
in Maryland’s Judiciary
Despite these controversies, 
Maryland’s orphans’ Court has pre-
vailed for 232 years and continues to 
fulfill its unique niche in the state’s 
Judiciary as the people-friendly 
court. It plays a valuable role in the 
state’s judicial system, serving as an 
accessible and approachable court. 
orphans’ Court judges support peo-
ple who have lost a loved one and 
are going through a time of crisis.

The judges cater to and connect 
with people during a very stressful 
time in their lives. They give people 
the chance to be heard, in an infor-
mal and relaxed environment, and 
they listen. orphans’ Court judg-
es are well versed in people skills, 
are sensitive to people’s needs and 
empathize with them. They guide 
people through the probate process 
and help them through a crisis.

It is ironic that the orphans’ 
Court plays such a valuable role 
in Maryland’s Judiciary yet remains 
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virtually unknown to the public. But, 
when people go through the loss of 
a loved one and suddenly need the 
orphans’ Court, they may not know 
what it is or what it does, but its 
judges suddenly become the most 
important people in their lives. 

Most Marylanders will encoun-
ter the orphans’ Court at one time 
or another. When they do, they 
will be greeted by efficiency and 
promptness, accompanied by com-
passion and support, as they move 
forward with their probate matter. 
That is why the orphans’ Court is 
Maryland’s people-friendly court.

Janet Stidman eveleth is the Director of 
Communications for the Maryland State 
Bar Association and the editor of the 
Maryland Bar Journal. 
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By Katharine a. linzer

“A man should be able to find an education by 
taking the broad highway. he should not have 
to take by-roads through the woods and follow 
winding trails through sharp thickets, in constant 
tension because of the pitfalls and traps. . . ” 
Meredith v. Fair, 298 F.2d 696, 703 (5th Cir. 1962).



Johnny is a sixteen year old diagnosed 
with severe ADHD, anxiety and depres-
sion. He has been arrested for theft twice 
and has been in numerous fights with his 
peers. The school has notified his parents, 
if there is one more incident, he will be 
asked to leave. While Johnny struggles 
with academics, he is extremely creative 
with his hands. His parents would like 
to enroll him in the local public school’s 
vocational program and will arrange 
his private parochial school schedule to 
accomplish this. 

Chris, a bright and curious first grader 
has been diagnosed with visual epilepsy. 
He needs the Kurzweil reading device, a 
hand-held reading device that can convert 
text into synthesized speech that will help 
him learn how to read. 

Eric is extremely bright. However, he 
recently was hospitalized at Sheppard 
Pratt for a week due to bipolar disease. He 
can remain in his regular school if he can 
receive remediation to bring him up to 
speed with the rest of his class. 

Leah has downs syndrome. She needs 
to attend a public school for the bulk 
of her education, but she also wants to 
attend certain classes at her local parochi-
al school, transportation for which would 
be provided by her parents. 

There are over 150,000 privately 
enrolled children in Maryland. Many 
of these students are in need of spe-
cial education services, which would 
unquestionably be provided to their 
public school counterparts. The issue 
of whether private school students 
have the right to dually enroll in pub-
lic schools in order to receive special 
educational services which are not 

currently being offered at the private 
school is of vital concern to the par-
ents of those students and to private 
schools to which those parents have 
entrusted their education. 

Dual enrollment in Maryland 
would provide an innovative solu-
tion for children to access separate 
special educational services from a 
public school facility free of charge 
and would not require the children to 
withdraw from their private parochial 
school in order to receive them. 

Although no federal court has 
addressed this particular issue, a 
recent unanimous Pennsylvania 
Supreme Court has, and offers per-
suasive opinion, which is worthy  
of scrutiny. The opinion in Lower 
Merion v. Doe, 931 A.2d 640 (Pa. 
2007), rests squarely on the principles 
of statutory interpretation, federal  
preemption, constitutional first 
amendment rights of free exercise 
of religion in deciding how to edu-
cate children, and substantive due 
process rights to a free appropriate 
education at public expense. 

In Lower Merion, a kindergarten 
age child suspected of a disability 
was evaluated by the public school 
to determine if he was eligible for 
services under the Individuals with 
Disabilities Education Act (“IDEA”), 
20 u.S.C. §§ 1400-1487, or section 
504 of the rehabilitation Act of 1973 
(“Section 504”), 29 u.S.C. § 794. 

Special Education services for 
school age children in the united 
States are delivered pursuant to  
two related Federal Statutes, i.e., 
the Individuals with Disabilities 
Education Improvement Act,  
20 u.S.C. Section 1400 et seq., 
(“IDEA”), and Section 504 of the 

rehabilitation Act (“Section 504”), 29 
u.S.C. Section 794. 

IDEA identifies specific categories 
of disabilities under which children 
may be eligible for special education 
and related services. The purpose 
of IDEA is to ensure that all chil-
dren with disabilities have available 
to them a free appropriate public 
education designed to meet their 
unique needs, and prepare them for 
further education, employment and 
independent living. The federal gov-
ernment provides yearly grants to  
each state in order to help fund the 
provision of educational services, 
including services at private paro-
chial schools. 

Children with certain mental or 
physical impairments who do not 
qualify for special education under 
IDEA may nevertheless quali-
fy for special education or related 
services under Section 504 of the 
rehabilitation Act of 1973. 

The lower Merion public school 
determined the child was not eli-
gible under IDEA, but was eligible to 
receive occupational therapy under 
Section 504. The public school offered 
one 30-minute session of direct occu-
pational therapy per week along  
with ongoing teacher consultations 
and related accommodations. The 
parents enrolled the child in the  
public school to receive the services, 
but also enrolled him in a private 
parochial school for the main part of 
his education. 

The public school said it would 
only provide services under Section 
504 if the child were withdrawn from 
the private school and enrolled exclu-
sively in public school classes. The 
public school argued that occupa-
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tional therapy is an accommodation 
to afford the child equal access to the 
public school under Section 504, and 
not an independent service. They 
said he would have to be eligible 
under IDEA in order to receive inde-
pendent public educational services. 

A Department of Education 
hearing officer reviewed the mat-
ter and issued an order requiring 
the public school to provide the ser-
vices outlined in the Section 504 
Service Agreement so long as he was 
dually enrolled and received those 
services at a public school facility. 
The hearing officer relied on an 
earlier decision with almost identical 
facts, Veschi v. Northwestern Lehigh 
School District, 772 A.2d 469 (Pa. 
Cmwlth.2001), appeal denied, 567 
Pa. 753 (2001). The only difference in 
the two cases was the child in Veschi 
was eligible for services under IDEA 
and not Section 504. The Veschi court 
said the crux of the parent’s win-
ning argument in that case was the  
constitutionally protected first 
amendment right to decide where 
the child received his education 
under Pierce v. Society of Sisters, 268 
u.S. 510 (1925), and Wisconsin v. 
Yoder, 406 u.S. 205 (1972). 

The united States Supreme Court 
in Pierce addressed whether a public 
school district may enforce policies 
that unduly burden a parent’s right 
to make educational decisions for 
his/her child. In Pierce, the united 
States Supreme Court was asked to 
decide whether oregon’s compulsory 
public school education law was con-
stitutional. The compulsory public 
school education law would limit the 
parent’s choice of schooling to public 
school, and public school alone. The 
parents in that case claimed the state 
had no right to require their children 
to attend or not to attend any particu-
lar school. 

The Supreme Court struck down 
the law stating, “we think it entirely 

plain that the [oregon compulsory 
public education law] unreasonably 
interferes with the liberty of parents 
and guardians to direct the upbring-
ing and education of children under 
their control. . . The child is not 
a mere creature of the state; those 
who nurture him and direct his des-
tiny have the right, coupled with the  
high duty, to recognize and prepare 
him for additional obligations. Id. at 
534-535. 

The united States Supreme Court 
revisited the same issue years later 
in Wisconsin v. Yoder, 406 u.S. 205 
(1972). The Supreme Court was asked 
to enforce Wisconsin’s compulsory 
education law against Amish and 
Mennonite parents who refused 
to educate their children in public 
school beyond the eighth grade. The 
Supreme Court once again refused 
to enforce the law, and stated in 
the course of its decision, “this case 
involves the fundamental interest of 
parents, as contrasted with that of the 
State, to guide the religious future and 
education of their children. The histo-
ry and culture of Western civilization 
reflect a strong tradition of parental 
concern for the nurture and upbring-
ing of their children. This primary 
role of the parents in the upbring-
ing of their children is now estab-
lished beyond debate as an enduring 
American tradition.” Supreme Court 
Brief of Appellees Student Doe and 
Parents Doe, at 20-21, citing Yoder 406 
u.S. at 232 (1972). 

Although the court in the Veschi 
decision did not expound on the 
argument, it is evident that by limit-
ing the parent’s choice to the public 
school education alone, a constitu-
tional issue would be raised simi-
lar to that in Pierce and Yoder. The 
children in both Veschi and Lower 
Merion wanted to attend private 
parochial schools for the bulk of 
their education. 

The decision in Lower Merion was 

appealed to the state intermediate 
appellate court and then again to the 
Pennsylvania Supreme Court which 
unanimously affirmed the hearing 
officer and lower court’s ruling. The 
Pennsylvania Supreme Court held 
the public school had a two fold  
duty under Section 504: A duty to 
provide an appropriate education as 
defined by the statue and access to it 
at a public school facility. The court 
based its opinion on the following 
pertinent part of Section 504’s imple-
menting statute: 

[a] recipient [of federal financial 
assistance] that operates a pub-
lic elementary or secondary edu-
cation program or activity shall 
provide a free appropriate public 
education to each qualified handi-
capped person who is in the recipi-
ent’s jurisdiction.. . . “ 34 C.F.r. 
§104.33(a) (emphasis added). They 
define an “appropriate education” 
as “the provision of regular or 
special education and related aids 
and services that (i) are designed 
to meet individual educational 
needs of handicapped persons as 
adequately as the need of non 
handicapped persons are met . 
. . “ Id. § 104.33(b)(1) (emphasis 
added). 

Section 504 further provides in per-
tinent part: 

No otherwise qualified individual 
with a disability in the united 
States, as defined in section 
705(20) of this title, shall, solely by 
reason of her or his disability, be 
excluded from the participation 
in, be denied the benefits of, or be 
subjected to discrimination under 
any program or activity receiving 
Federal financial assistance. . . 29 
u.S.C. § 794. 

The court in Lower Merion pointed 
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out that the implementing regula-
tions do not require that to be an  
eligible student, the child attend 
classes in any school, but that the 
obligation is for special services and 
accommodations. The court also 
pointed out that Section 504 requires 
recipient schools to actually seek out 
eligible 504 beneficiaries in the juris-
diction, further showing Section 504’s 
mandates apply to all potentially eli-
gible students based on their residen-
cy and not their school attendance. So 
that in order for a child to be eligible, 
he need only be located in the juris-
diction. lastly, Section 504 is consid-
ered remedial legislation and should 
be interpreted broadly to effectuate 
its purpose. 

The Lower Merion opinion dis-
cussed Pennsylvania state legislation 
regarding Section 504, and how state 
laws must provide a minimum of  
at least equal entitlement to the  
federal statute. 

Every state in the union has the 
right to pass additional legislation if 
it so chooses regarding how it wants 
to implement federal statutes into law 
in its particular state. A Pennsylvania 
statute contained wording that the 
public school argued prohibited the 
child from dual enrollment. The court 
held that if a federal statute provides 
an entitlement for services, but the 
state claims its statutes do not pro-
vide an entitlement, this situation 
would improperly restrict the child’s 
entitlement under the federal law, 
and is therefore impermissible. Lower 
Merion, 931 A.2d at 644 (Pa. 2007). 

The Lower Merion Supreme Court 
said the Supremacy Clause of the 
united States Constitution prohibits 
states from enacting legislation that 
is contrary to the laws of the federal 
government. In other words, it would 
be impermissible for any state law to 
preempt, supplant, or restrict a stu-
dent’s basic rights as provided under 
federal law. Maryland does not have 

a dual enrollment statute, but accord-
ing to Lower Merion, Section 504 itself 
provides the right to an appropriate 
education, and a guarantee for all to 
access it. 

Lower Merion is a unique opin-
ion because it addresses the right of 
privately enrolled children to access 
an appropriate education at public 
school facilities. It also addresses a 
potential constitutional issue, which 
would prohibit conditioning access 
on withdrawal from the private paro-
chial school. Every child in Maryland 
is entitled to be offered a free appro-
priate education at public expense, 
including children who are enrolled 
in private parochial schools. 

Ms. Linzer is a solo practitioner at Linzer 
Law, LLC in Towson concentrating in 
juvenile and family law.  She may be 
reached at katharinelinzer@yahoo.com. 
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Everyone knows that lawyers are a 
tricky bunch. Just ask the man on the 
street, or better yet, your average juror. 
however, all tricks aren’t necessarily 
bad. Some actually enhance the search 
for the truth. The following practice 
tips probably will be of the most use to 
younger litigators. To the more senior 
lawyers who use these tricks, this litany 
will resonate loudly. Accordingly, I 
hereby provide a dozen tricks of the 
deposition trade (which, now disclosed, 
I probably won’t be able to use —-how-
ever, I still have some others in reserve).

1. “The Big Pause”
In a pure discovery deposition, the 
questioner typically wants to learn all 
the facts that the witness possesses. 
In order to get the witness talking, 
the examining lawyer pauses for sev-
eral seconds after the witness answers 
a question and stares at the deponent. 
Many times, the witness will continue 
to talk to fill the silent void. The void 
is created by looking at the witness as 
if it is expected that the witness hasn’t 
completely answered the question. The 
questioner’s silence and gaze invite the 
witness to talk some more. Another 
variation on this polite and eager stare 
at the witness is a tilt of the examiner’s 
head which also makes it look like the 
questioner is eagerly awaiting the rest 
of the witness’s answer. I have anointed 
this stratagem as “The Big Pause.” 
The antidote: As with all of the tricks 

set forth in this article, advance prepa-
ration is the key. Advise your client that 
once he has answered the question, he 
should stop talking and wait for the 
next question. If The Big Pause occurs, 
and the silence and stare persist, you 
should consider intervening and asking 
if the examiner has another question.

2. “How Boring” 
you are taking a deposition. your oppo-
nent acts bored. he appears impatient. 
his goal is to fluster you into speeding 
up your questions, moving on and get-
ting done (while hopefully failing to 
follow up on answers and omitting to 
obtain important facts). While you are 
questioning the witness, your oppo-
nent is sighing, yawning, stretching or  
otherwise demonstrating boredom. 
Sometimes, the opposing lawyer asks 
how much longer you are going to 
be and then gives a big sigh or makes 
a comment unless you say that you 
are almost done. All these antics are 
designed to get you to rush; with the 
hope that you won’t follow up on 
answers or that you will forget some-
thing. (Note: Sometimes (okay, often), 
depositions really are boring, so this 
may not always be an act.) 

The antidote: Ignore, ignore and 
ignore. Do not accommodate your 
adversary, who may be feigning bore-
dom and impatience. (If they are genu-
inely bored, it is too bad.) Stay the 

course. Keep pressing on with your 
questions. Don’t let your opponent get 
under your skin.

3. “Mr. nasty”
Some lawyers (and they know who 
they are) utilize gruff and even nasty 
behavior as a tactic to throw the ques-
tioner off his game. A deposing lawyer 
is unpleasant in an effort to get the wit-
ness to hurry his answers by thinking 
that if he answers quickly, the deposi-
tion will be over sooner and he can 
escape. Some of this nastiness can be 
blatant and some is more subtle. The 
ultimate objective of this ploy is the 
strategic goal of making the deposition 
so unpleasant that neither you nor your 
client ever want to see this guy again 
and will settle.

The antidote: object, if the questions 
constitute harassment. Ignore, if you 
are asking the questions. If you know 
in advance that your adversary is Mr. 
Nasty, consider a videotape deposi-
tion. (A good quality audiotape is a 
less expensive alternative.) When a 
microphone is attached to Mr. Nasty’s 
clothing, he tends to be better behaved. 
The volume and tone of his voice are 
now part of the videotaped deposi-
tion record. If things really get bad, 
and more importantly, interfere with 
your questioning, consider going to the 
court for relief. you will be able to play 
the videotape so the court can hear Mr. 
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Nasty in his full glory.

4. “The Stick”
This tactic is a close cousin to Mr. Nasty’s 
strategy, but goes a little further. The 
deposing lawyer intentionally wants to 
get the witness angry. This tactic is 
designed to get the witness so riled up 
that he no longer remembers to follow 
your pre-deposition instructions (i.e., 
pause before you answer the question, 
think about your answer before you 
speak, etc.) Asking accusatory questions, 
unfairly attacking the witness’s credibil-
ity, using an uncivil tone and harassing 
the witness are all tactics designed to 
aggravate the witness (and maybe you 
as well) so that the witness blurts out 
something that makes him look bad.

The antidote: object, if the questions 
constitute harassment. Prepare the wit-
ness in advance by warning him of this 
tactic. Tell him to stay cool and calm. 
Ignoring this behavior is difficult, but 
is the best route. If you think this tactic 
is likely, consider using a videotape or 
audiotape to record the deposition. If 
things really get heated, make a call to 
the judge.

5. “The Carrot”
“I only have a few more questions for 
you, Mr. Jones and if you cooperate, 
we will get out of here soon.” This 
tactic is used to entice the witness to 
give the questioner the answers she 
wants in short order and to ignore your 
instructions to pause before answer-
ing questions. This type of inducement 
usually occurs late in the day when the 
witness is tired and wants to get out of 
Dodge. The carrot is that “if you give 
me what I want, I will set you free.” 
however, freedom should not come at 
the expense of the case.

The antidote: Tell the witness to stay the 
course. There is no guarantee that once 
the ransom is paid to the interrogator, 
he will let the prisoner go free. Many 

“informants” meet with an untimely 
demise after “singing.” remind your 
client that it is a grave error to take 
the bait, violate your instructions and 
capitulate because he or she is tired. If 
you see this happening, take a break, 
have the client get a drink, take a lap 
around the hall, or otherwise get back 
on the careful and deliberate track.

6. “The Fireside Chat”
This is the opposite of the last two tac-
tics. This time, the examiner “appears” 
to be the witness’ friend. The deposi-
tion now has become an informal and 
surprisingly pleasant “Fireside Chat.” 
Many times this ploy starts even before 
the questioning begins. When the wit-
ness enters the conference room, the 
examining lawyer congenially intro-
duces himself and invites the deponent 
“to have a cup of coffee.” he tries to 
engage in “harmless” chit-chat with 
your client. The idea is to get the wit-
ness to relax and let her guard down so 
that she forgets that the deposition is a 
formal, important and binding event. 

The opposing lawyer wants your cli-
ent to talk, talk and talk some more. 
If this tactic is successful, the witness 
starts to think of the opposing lawyer 
as not such a bad guy, and forgets that 
he represents the enemy. At its extreme, 
this friendly approach may even drive 
a wedge between you and your client 
since the client thinks that all of your 
admonitions about opposing counsel 
being an ogre were off the mark, that 
he is really a nice guy just doing his job 
and may even be sympathetic to her 
case. Sometimes, the client is convinced 
that she can actually convince the other 
side’s “good guy” lawyer to drop the 
case or to at least agree with her posi-
tion.

The antidote: Again, anticipation and 
preparation are the key defenses. Do 
not let your client engage in banter with 
opposing counsel. Impress upon your 
client that this is a ruse by opposing 

counsel to find out information. The 
client must be reminded constantly that 
she is to answer the questions specifical-
ly and truthfully and then stop talking. 
remind her that the opposing lawyer is 
not there to be her friend, but has a duty 
to his client to try to win the case at your 
client’s expense. The client must be told 
that the deposition is not the trial and 
that the client is unlikely to persuade 
the enemy to surrender - rarely does a 
client “win” the case at a deposition. 

7. “you Must Be an Idiot”
Trying to make the witness feel stupid 
is an oldie, but a goodie. This one works 
best with senior executives, owners and 
bosses. These types usually feel very 
confident and are used to being in com-
mand. however, in reality very few 
people know all the ins and outs of a 
particular business. The examiner will 
try to make the witness feel foolish if a 
question is asked to which the witness 
does not know the answer. 

Many powerful people tend to guess 
at the answer so that they appear 
knowledgeable. They are embarrassed 
when they don’t know the answer to a 
question—-especially when it appears 
that the questioner “must think” that 
they know the answer. (A “red flag” 
buildup to this tactic is when the exam-
iner starts a line of questions with “Mr. 
Jones, you are the president of ABC 
Corporation, correct? And, of course, 
you are the most knowledgeable about 
its business, right?” 

Then, when the witness says “I don’t 
know” to subsequent specific ques-
tions, the examiner acts incredulous 
in an attempt to get the witness to feel 
that he should know the answer. Many 
people then guess (and usually guess 
incorrectly). This creates the possibility 
of inconsistent statements among wit-
nesses for the same party. For example, 
the president of a large corporation is 
unlikely to know the details of the com-
pany’s computer system, but may be 
made to feel foolish if he is asked ques-
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tions relating to this topic and doesn’t 
know the answers.

The antidote: Make sure that your 
witness sticks to his guns and doesn’t 
fall for this ruse. If the witness doesn’t 
know the answer, she should say so 
and stick to it. 

8. “Karnak” (a/k/a  
ESP questions)
Johnny Carson used to have a seg-
ment on the Tonight Show called the 
“Amazing Karnak,” in which he would 
hold an envelope containing a piece of 
paper with a question to his forehead 
and then provide the answer to the 
question before he opened the envelope. 
The deposition analogy to this is the 
“ESP” question - asking a witness what 
someone else thought. Most witnesses 
do not possess extrasensory perception. 
The real goal of the questioner is to get 
the witness to speculate about what 
someone else thought, what their job 
duties entailed, etc. in an effort to create 
inconsistencies in the testimony among 
witnesses. once the witness with first-
hand knowledge actually testifies, the 
“ESP” witness is often proven wrong.

The antidote: object. The witness 
should be told not to guess and should 
persist in answering “I don’t know” if 
it is the truth.

9. “Slimy” Questions
long, convoluted questions contain-
ing hidden (unfavorable or untrue) 
assumptions or facts are a specialty of 
some lawyers. They like to ask wordy 
questions that contain traps and then 
try to get the witness to agree by trying 
to get the witness to focus only on the 
last part of the question. Sometimes 
multiple questions are used. If the wit-
ness agrees to the question, he may 
inadvertently agree to an incorrect fact 
or inference. The classic is “When did 
you stop beating your wife?”
The antidote: First and foremost, 

such questions should be objected to 
because of improper form. Questions 
are improper if they are compound, 
contain multiple sub-parts or contain 
assumptions. The witness should make 
the questioner rephrase the question so 
that the witness gets one clear question 
at a time to answer. If the new question 
is similarly defective or contains a trap, 
then the witness should say that he 
cannot answer the question as phrased 
because it is misleading, or that he dis-
agrees with the incorrect premise. The 
witness may answer part of a question, 
while making it clear that he is not 
answering the question as asked.

10. “The Motor Mouth”
Asking rapid fire questions (speed talk-
ing) in an effort to get the witness to 
answer quickly before his lawyer has 
time to object is common. It is human 
nature to adopt the cadence of the ques-
tioner - the faster she talks, the faster 
the witness responds. The questioner’s 
goals include getting the witness to 
respond without thinking, to get an 
answer before the defending lawyer 
has a chance to object, and to obtain an 
unwitting admission.

The antidote: Make sure that your 
witness pauses after the question and 
answers carefully and deliberately. 
There is nothing wrong with telling 
the witness to “slow down” as it does 
not suggest the answer to the question 
and accordingly, does not constitute 
impermissible coaching on substance. 
If necessary and appropriate, interject 
an objection before the witness answers 
as a reminder to the witness to slow 
down so you have time to object.

11. “The Idiot”
Sometimes lawyers play dumb at 
depositions in an effort to see if the 
lay witness or expert will try to take 
advantage of this feigned ignorance. 
The objective is to see if the deponent 
will exaggerate the facts or overstep 

the bounds of her expertise.

The antidote: The witness should be 
cautioned to answer the questions 
without exaggeration and to stay with-
in her knowledge base. She should 
be told that if she strays, the “dumb” 
lawyer will be a lot smarter at trial and 
will take advantage of the overblown 
deposition testimony to make the wit-
ness look as if she lacks credibility.

12. “The Stall”
Many lawyers intentionally delay ask-
ing the most important questions of the 
deponent until late in the day. It is antici-
pated that the deponent will be tired and 
less sharp than earlier in the day. They 
want this. When a deposition has gone 
on all day and the important stuff has 
not yet been asked – beware. Another 
variation is the deliberate attempt to 
stall the completion of the deposition by 
slowing the questioning and going off on 
irrelevant tangents so that the deponent 
has to come back on another day to fin-
ish the deposition. That way, during the 
hiatus the deposing lawyer has a chance 
to evaluate the testimony and come up 
with more questions.

The antidote: Prepare your client for 
this common ploy. At 4:00 p.m., tell 
your client to throw some cold water on 
his face and get ready. Don’t let a law-
yer make your client return for another 
day, unless there is no choice. Try to 
press on if your client is still alert and 
try to get the deposition completed.

There are many more lawyer tricks. 
however, the ones set forth above are 
relatively common. Prepare yourself 
and your client for these, stay vigilant 
and you will have nothing to fear. 

By Neil J. Dilloff

Mr. Dilloff is a litigation partner at DLA 
Piper LLP (US) in Baltimore. 
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Among the several changes to 
the Maryland statute prohibit-
ing employment discrimination is 
the recodification of the entirety of 
Article 49B as State Government 
Article, Section 20-101, et. seq. 
Provisions regarding employment 
discrimination specifically will now 
be found at Sections 20-601, et seq.

In all, the General Assembly con-
sidered three other major changes  
to the employment provisions of 
what heretofore has been designated 
Article 49B: (1) conforming Maryland 
law to the federal law overruling 
the Supreme Court’s decision in 
Ledbetter v. Goodyear Tire & Rubber 
Co., 550 u.S. 618 (2007)); (2) provid-
ing for reasonable accommodation 
of disabilities; and (3) prohibiting 
discrimination when an employee 
is “regarded as” disabled or has a 
“record of” a disability. Bills to add 
“gender identity” as a protected cat-
egory failed in committee.

Backed by the Maryland Chamber 
of Commerce amendments were 
enacted to to the Flexible leave Act 
that was enacted in the 2008 legisla-
tive session. The amendments nar-
row definitions and coverage. 

on other fronts, part time employ-
ees will be able to collect unem-
ployment insurance benefits, but an 

attempt to require premium pay (1.5 
times an employees regular rate) 
for hours worked in excess of eight  
in a single day failed. Advocates 
said the bill was needed to reflect 
the increasing workplace reality that 
more people are working 10- and  
12-hour shifts. A bill to provide  
paid shift breaks for similar reasons 
also failed.

Statute of  
limitations Clarified 
lilly ledbetter claimed that she was 
being paid less than her similarly sit-
uated male coworkers in violation of 
Title VII of the 1964 Civil rights Act 
(42 u.S.C. 2000e, et seq.). To maintain 
a timely claim she had to have filed 
a claim with the Equal Employment 
opportunity Commission within 
180 days of the alleged discrimi-
natory act. Claiming that the acts 
complained of included the lesser 
paychecks she had received within 
that 180-day period, she prevailed 
at trial and was awarded back pay 
and damages. Goodyear Tire, her 
employer, appealed claiming that 
the statute of limitations began to 
run when it made the original pay 
decision and not each time ledbetter 
received lesser pay checks which 
resulted from the decision. Because 

that underlying decision occurred 
outside of the 180-day period 
Goodyear asserted that her claim 
was untimely.

The Eleventh Circuit agreed with 
Goodyear and vacated the jury’s 
verdict. The u.S. Supreme Court, in  
5-4 decision, affirmed the court  
of appeals.

Congress amended Title VII, 
undoing the Court’s interpreta-
tion, and that bill became the first  
signed into law by President  
Barrack obama.

The Maryland Senate by a 31-16 
and the house by a 103-13 margins 
followed Congress’ lead, and clari-
fied that the statute of limitations 
under Maryland’s antidiscrimina-
tion law begins to run not only when 
the discriminatory practice is adopt-
ed (as the Supreme Court held in 
ledbetter’s case), but each time “an 
individual is affected by application 
of a discriminatory compensation 
decision or other practice, including 
each time wages, benefits, or other 
compensation is paid, resulting 
wholly or partly from the discrim-
inatory compensation decision or 
other [discriminatory] practice.” In 
other words, the limitations period 
runs from receipt of any pay check 
which is deficient because of an 

IT IS NOT 49B ANYMORE
RECENT DEvELOPMENTS IN EMPLOYMENT DISCRIMINATION LAW
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underlying discriminatory practice 
or policy, regardless of when that 
practice or policy first occurred.

disability rights Explained
The most recent amendments to the 
Maryland law (passed unanimous-
ly by the Senate and 132-3 by the 
house) add three concepts contained 
in the Americans with Disabilities 
Act (ADA) (42 u.S.C. §12101, et. 
seq.). First, it specifically requires the 
reasonable accommodation of work-
place disabilities. Second, it pro-
hibits discrimination because one 
is “regarded as” disabled. Third, 
it prohibits discrimination against 
individuals with a “record of” a dis-
ability. (State Government Article 
§§ 20-601, 20-603, 20-606). But even 
with these changes there are signifi-
cant differences Maryland law and 
the Americans with Disabilities Act 

While the ADA defines disabil-
ity as a significant impairment of a 
major life activity, the Maryland def-
inition is arguably broader because 
neither the term “significant impair-
ment” nor “major life activity” is 
used. rather, Maryland’s law makes 
it an unlawful employment prac-
tice for an employer to discriminate 
“because of [an] individual’s disabil-
ity unrelated in nature and extent so 
as to reasonably preclude the perfor-
mance of the employment.” (Article 
49B §16(a)(1); See also §§14 and 16(a)
(2)). Maryland has long incorpo-
rated, generally speaking, some of 
the concepts emphasized by the 2008 
ADA Amendments Act (Public law 
110–325). 

The Maryland definition of dis-
ability is: “a physical disability, 
infirmity, malformation or disfigure-
ment which is caused by bodily inju-
ry, birth defect or illness including 
epilepsy, and which shall include, 
but not be limited to, any degree 
of paralysis, amputation, lack of 
physical coordination, blindness or 

visual impairment, deafness or hear-
ing impairment, muteness or speech 
impediment or physical reliance on a 
seeing eye dog, wheelchair, or other 
remedial appliance or device”; and 
“a mental impairment or deficiency 
as, but not limited to, retardation or 
such other which may have neces-
sitated remedial or special educa-
tion and related services.” (State 
Government Article 601(B)) Again, 
Maryland law is arguably broader 
than the ADA because it uses broad 
definitions and explicitly provides 
that one is protected if he or she has 
a disability “unrelated in nature and 
extent so as to reasonably preclude 
the performance of the employ-
ment.” The Maryland statute does 
not refer to substantial limitations of 
major life activities.

It should not be forgotten that 
there are other laws with varying 
definitions of disability that may be 
applicable to Maryland employees 
and employers, viz., county ordi-
nances in howard (§§12-201.IX), 
Montgomery (§§ 27-6) and Prince 
George’s Counties (§§2-186(a)(14.1)). 
Federal government employees are 
covered by the rehabilitation Act  
(29 u.S.C. §501), as are employees  
of federal contractors (29 u.S.C. 
§504), which incorporates the  
ADA’s recently broadened defini-
tion of disability. 

Gender Identity Bill Fails
With 67 cosponsors in the house of 
Delegates (four short of a majority of 
the body), a bill to add “gender iden-
tification” to protected classes nev-
ertheless failed to reach the house or 
Senate floor for a vote. 

The bill defined gender identity as 
“a gender–related identity, appear-
ance, expression, or behavior of an 
individual regardless of the individ-
ual’s assigned sex at birth.” As with 
other protected classes (e.g., reli-
gion, race, sex and age) discrimina-

tion and retaliation in employment 
would be prohibited. An employer 
would not, however, be prohibited 
from “ establishing and requiring 
an employee to adhere to reasonable 
workplace appearance, grooming, 
and dress standards that are directly 
related to the nature of the employ-
ment of the employee and that  
are not precluded by any provision 
of state or federal law, as long as  
the employer allows any employ-
ee to appear, groom, and dress  
consistent with the employee’s  
gender identity”.

By Thomas Gagliardo

Mr. Gagliardo practices employment law 
in Silver Spring, Maryland, concentrating 
on plaintiff’s discrimination and disability 
cases. He may be reached at gagliardo@
workplace-law.net.
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you have requested an opinion of 
the Maryland State Bar Association 
Committee on Ethics concerning 
a Maryland lawyer’s membership 
in a business referral organization. 
your inquiry follows our opinion in 
Ethics Docket 2005-11 in which we 
addressed various issues relating to 
lawyer participation with non-attor-
neys in a for-profit referral organiza-
tion. (The conclusions reached by the 
Committee in Ethics Docket 2005-11 
were reaffirmed in Ethics Docket 
2007-16.) you state that there are dif-
ferences between the organization 
you proposed to participate in and 
the organization addressed in our 
earlier opinion and suggest certain 
safeguards that will meet the prob-
lems we identified in that opinion.

one of the differences is that your 
organization is a local, not-for-prof-
it corporation, whereas the entity 
addressed in our earlier opinion was 
a national, for-profit organization 
with local chapters. you also point 
out that “(w)hile the primary pur-
pose of (your organization) is busi-
ness referrals, there is no require-
ment that any member make any 
referrals at any time.” Members meet 
weekly and pay dues. Membership 
is limited to only one person or 
business in any particular industry. 
“Dues are used for advertising the 
organization’s existence in the form 

of a business directory of the mem-
bers, outlining the goods and ser-
vices offered by each member. The 
directories are distributed among the 
members to place in the public areas 
of each member’s facility, such as 
reception areas.” Dues are also used 
to recruit new members and may be 
occasionally used for local charitable 
activities.

To resolve the problems as cited 
in Ethics Docket 2005-11 you pro-
pose to restrict your activity in the 
organization you describe by direct-
ing other members to not hand out 
your business cards unless specifi-
cally asked for by potential clients. 
Alternatively, you state that you may 
request only those members who 
are also your clients hand out your 
cards, again only upon request.

The Committee concludes that the 
not-for-profit status of the organiza-
tion you describe does not resolve the 
problems we discussed in our earlier 
opinions. rule 7.2(c) of the rules of 
Professional Conduct prohibits law-
yers from giving anything of value 
to a person for recommending the 
lawyer’s services. The rule permits 
reasonable charges for advertising or 
written communications otherwise 
permitted and provides that a law-
yer may “pay the usual charges of a 
legal service plan or a not-for-profit 
lawyer referral service.” however, 

the organization you describe is a 
general business referral organiza-
tion, not a legal service plan or a 
lawyer referral service. The primary 
purpose of the organization involves 
an implicit, if not explicit, quid pro 
quo, as a result of participation of 
members, namely, mutual referrals 
of business. A lawyer’s participation 
in the organization creates the same 
problems we identified in our earlier 
opinions.

It is also the Committee’s opinion 
that your proposed limits on your 
participation in the organization do 
not cure the problems we found 
in our consideration of the inqui-
ries in Ethics Docket 2005-11 and 
Ethics Docket 2007-16. Those poten-
tial problem areas involved rule 1.7 
(lack of disclosure of the lawyer’s 
potentially compromised interest 
in making referrals); rule 5.4 (pro-
fessional independence); and rule 
7.3 (in-person solicitation). As we 
stated in Ethics Docket 2005-11, the 
Committee is not persuaded that you 
can carve out a separate, ethically 
compliant, niche for yourself in the 
organization.

The Ethics Committee

Participating in a Not-For-Profit Networking Group
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ParT 2

A common question involves members 
of the bar of a neighboring state who 
reside in Maryland and, desiring to cut 
down the expense of maintaining an 
office where licensed, desire to practice 
from their Maryland home. Whether 
their activities involve the practice of 
law in our state is the subject of a ”live-
ly discussion.” If one is not licensed 
here and the provisions of Maryland 
lawyers’ rules of Professional Conduct 
(MlrPC) 5.5 are inapplicable, I need to 
determine if the proposed conduct is 
permissible and if not, I advise that an 
injunction may be necessary if such an 
activity takes place. I also advise that 
under MlrPC 8.5 we have the abil-
ity to sanction a member of the bar of 
another state who engages in practice in 
Maryland and violates the MlrPC. 

I am amazed that most of those who 
raise that issue have no concept of what 
“practice of law” means. I refer them 
to language from our Court of Appeals 
as well as Business occupations and 
Professions article of the Maryland code 
which lists specific activities which con-
stitute the practice of law as well as 
any decisions of the Court of Appeals. 
Providing legal advice on a regular 
basis in Maryland, where one is not 
licensed, is the unauthorized practice of 
law. holding oneself out by signs, let-
terheads and business cards when not 
licensed in Maryland is likewise uPl.

A number of questions deal with 

conflict of interest issues. These issues 
are sometimes clear, and other times 
not. If the issue arises in litigation, my 
advice is to defer to the court in which 
the case is pending for a ruling. If it is 
not in litigation I will discuss the rule 
and offer my opinion (and it is only my 
opinion). I will again refer the attorney 
to the resources referred to earlier.

Calls which report an attorney’s pos-
sible substance abuse, mental illness, 
or geriatric issues are referred to the 
Maryland State Bar Association’s lawyer 
Assistance Program. Determination 
is also made if additional action by 
our office is necessary. recently, one 
state, in its annual registration state-
ment, requires an attorney to designate 
another attorney who can step in and 
deal with the practice of an attorney 
who suddenly becomes ill, physically 
or mentally, and whose clients are left 
unrepresented.

lawyers call on occasion about how 
to retire and I explain the ability to 
become inactive by filing an affidavit 
with the Client Protection Fund. While 
we charge no fee for inactive status, oth-
ers, such as the District of Columbia, do 
and if the fee is not paid, one loses their 
license to practice and if at a later time 
seeks to be readmitted, must take the 
bar exam again. In Maryland, to reacti-
vate from inactive status with the Client 
Protection Fund one needs only to pay 
the current year’s assessment (assuming 
no other late fees are due).

“Can my attorney withdraw from 
representing me?” That is one of those 
questions that come from clients. I 
advise those callers to file a complaint. 

We will then notify the attorney and 
thereafter determine if withdrawal was 
proper or was in violation of MrPC 1.16. 
If we so determine, the complaint will 
proceed though the disciplinary process 
for a resolution of the ethical violation.

I have to explain the limitations of Bar 
Counsel to complainants. There is a dis-
ciplinary system, but I, as Bar Counsel, 
cannot make or stop an attorney from 
taking or refrain from acting. Attorneys, 
on occasion, will accept my suggestion 
on how to solve a complaint as a matter 
of professionalism.

A number of attorneys are unaware 
of permitted targeted mail that other 
attorneys use to build their practice. 
Ability of lawyers to advertise is still 
frowned upon by some members of 
the bar, particularly when one of their 
clients receive a targeted mail.

When banks began to fail, questions 
were asked about the ethical obliga-
tions of protecting client funds of over 
$100,000. My answer was to act reason-
ably to protect the funds of the clients 
or others.

“Must an attorney be a signatory on a 
trust account?” No, but not a good prac-
tice! There have been several instanc-
es where those who have authority to 
sign checks on the trust account have 
engaged in theft of those funds.

I am sure that there are other calls I 
have not mentioned. While there are 
days one wishes there were no calls to 
receive and return, it certainly means 
that the day is not a dull one.

Melvin Hirshman 
Bar Counsel

It is Only My Opinion
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